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EXTRACTS FROM OPINIONS 


Rt. Hon’ble Dr. Sir SHADILAL, Kt., M.A., LL.D. (Privy 
^Councillor), late Chief Judge of the Lahore High L irt — 

.“The law has been fully noted under different heujs, an :1 

the book is likely to be the locus classicus on the subject. I am 
glad you have been able to find time to write such an exhaustive 
commentary on the subject of Court-Fees and Jurisdiction.” 

The Hon’ble Sir N. N. SIRCAR (Law Member, Govern¬ 
ment of India), late Advocate-General of Bengal:..“ I 

am sure the treatise will be the standard book of reference. 

The treatise is comprehensive, the notes are full and well 
arranged, and I expect it to be of great assistance to Courts and 
practitioners.” 

Justice K. Sundaram Chettiar, Madras High Court.—“I 
appreciate the care and attention bestowed on this work. . . The 
Notes are clear and lucid even on points generally considered to be 
abstruse, and the arrangement is remarkably methodical. . . 
You have rendered a good service to the legal profession”. 

Khan Bahadur Saad-ud-din Khan, B.A., LL.B. (Retired 
Addl. Judicial Commissioner, N.-W.F.P.) writes in the 
Foreword.—The learned author who is well known in the legal 
world and has got an established position as an authoritative com¬ 
mentator has devoted remarkable research, industry and intelli¬ 
gence to this task. The Commentary is extremely learned, well 
planned and beautifully executed. It is not merely a mere con¬ 
glomeration of cases collected in a hap-hazard fashion. The subject 
is scientifically arranged. Case-law has been judiciously 
classified, intelligently discussed and real ratio decidendi bruoght 
out in simple and plain language. The conflict of authority is again 
treated in a way not often to be found in commentaries of 
Indian Acts produced in any number now-a-days in India. 
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FOREWORD 


KHAN BAHADUR SAAD-UD-DIN KHAN, b.a., ll.b. 

{Retired Addl Judieial Commissioner, N.AV.f.P.) 

The Coiiit-Fees Act, though a statute of supreme impor¬ 
tance, is generally neglected both by the profession and 
the subdual judiciary. The amount of case-law and the 
conflict of views on several questions as expressed by 
various High Courts in India are sufficient to impress 
both the importance and complexity of the subject. The 
exhaustive commentary critical, analytical and explana¬ 
tory brought out by Rai Bahadur L. Diwan Chand is a 
monumental work and is the last word on this subject. 
The learned author who is well known in the legal world 
and has got an established position as an authoritative 
commentator has devoted remarkable research, industry 
and intelligence to this task. The Commentary is ex¬ 
tremely learned, well planned and beautifully executed. 
It is not merely a mere conglomeration of cases collected 
in a hap-hazard fashion. The subject is scientifically 
arranged. Case-law has been judiciously classified, intelli¬ 
gently discussed and real ratio decidendi brought out in 
simple and plain language. The conflict of authority is 
again treated in a way not often to be found in commen¬ 
taries of Indian Acts produced in any number novv-a- 
days in India. An honest effort has been made to try 
to reconcile the apparent conflict and where the conflict 
is real each view has been admirably criticized and fully 
discussed on its merits. In short, the commentary leaves 
nothing to be desired and will, I am sure, find a very 
prominent place in all Legal Libraries worth the name. 
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PREFACE 


HIS treatise, on the law regulating the valuation of suits, 
for purposes of Court-fees and jurisdiction, aims at pro¬ 
viding a ■ comprehensive work for use of Courts and offices, 
on this important branch of the law; but is, at the same time 
intended to be an exhaustive, critical, analytical and explana¬ 
tory commentary on the provisions of the Court-Fees Act 
(VII of 1870); and, the Suits Valuation Act (VIII of 1887), 
for use of legal practitioners in India, with certain distinctive’ 
features enhancing its utility as a work of daily reference. 

The several appendices collect all the useful information 
which practitioners and commercial people require in connec¬ 
tion with the question of Court-fees and valuation of suits. 

The case-law given in the foot-notes and in the illustrat- 
tions covers the entire field from earliest reports in Indian 
High Courts, up-to-date, and the author has made his best 
effort to deduce principles and propositions of law from the 
conflicting mass of authorities, which may be accepted as a 
safe guide for Courts and practitioners. 

The elaborate Subject Index or Ready Referencer is 
intended to be a unique feature of this publication. 

An abbreviated Hdition of this work has been issued to 

meet the demand for a cheap, but reliable handy manual, 

and to serve as a suitable text-book for the use of law 
students in colleges. 

* My best thanks are due to the Madras Law Journal Press 
for the extremely neat and satisfactory get up of the volume. 


Abbottabad, 
2nd August, 1934. 


Diwan Chand Obhrai. 
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INTRODUCTION 

OR 

SUMMARY. 


1. SCOPE AND OBJECTS. —Tlio Court-F'ecs Act l)C 2 ins 

■\vitliont a jnvainble. Its object is to lay down rules i'oi* 
tile collection ol’ stamj) duties on certain documents to lie fib-d or 
usimI in Courts or juiblic offices. The Act is essentially a fiscal 
and taxin<r enactment passed not to arm a litigant with a weapon 
of technicality ajiainst his opponent, but to secure revenue for the 
benefit (»f the State. The revenue derived from judicial stamps 
is now designated (^ourt-fees. 


2. EXTENT OF APPLICATION— The Act extends to 
the Avhole of Britisli India. The Act is in operation in Aden 
and in Baluchistan Agency territories, and has been extended to 
British Baluchistan, Santhal Parpranas, Angul 8ub-division and 
to Upper Burma generally, to Chittagong Hill tracts and the 
Pargana of ^Ian]>ur. It is also in force in the scheduled 
districts and in certain Hill districts and sub-divisions of 
Assam. 


The Act applies in the Native State of Mysore as per Instru¬ 
ment of Kendition, 1S81, and in the Hyderabad As.signed Districts, 
the Hyderabad Residency Bazars, the Cantonment of 
Secunderabad and the Civil and Military Station, Bangalore. 


3. EXEMPTIONS. —The Act docs not applf to appli¬ 
cations under S. lOo (1) and (2) of the Bengal Tenancy Act, 
1885; and to proceedings I)cfo?'c Settlement Officers, under the 
Santhal Parganas Settlement Regulation III of 1872, S. S, 
as amended. 


4. HISTORICAL. —Prior to 1860, Bengal, Bombay and 
jMadras had certain regulations governing the subject. Then 
followed Acts NXXVl of 1860; X of 1862; XI of 1863; X of 1865; 
XVIII of 1863 and XXVI of 1867. The Court-Fees Act VII of 
1870 was an amending and consolidating Act, which has itself 
been modified by several repeals and amendments, esiiecially 
after the Devolution Act XXXVlll of 1920, empowering the 
various provinces to fix their own rates and rules concerning 
Court-fees, by means of local Acts and Regulations. 


5 RETROSPECTIVE OPERATION OF THE ACT.— 

Ordinarily changes of law relating to procedure have retrosiiectivo 
effect and must applv to all proceedings or actions commenced 
before or after the passing of the Act: but, ‘‘provisions which 
touch a right in existence at the passing of the statute are not to be 
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ai>plit*d retrospectively in the absence of express enactment of 
necessary intendment.’* The right of appeal belonging to a 
s\ntor is held to be a vested right, and not a mere matter of 
procedure: and ('ourt-fees would be payable on a plaint in 
accordance with the provisions of the Act as it stood at the date of 
The institution of tin* suit, meaning its presentation to the proper 
(’ourt. 


6. SCHEME OF THE ACT.—The Court-Fees Act. 1870, 
as amended by subsequent legislation, is divided into seven 
chapters. Chapter I is Preliminary. Chapter II consists of three 
sections dealinir with fees in the High Courts, and in the Court of 
Small Causes at the Presidency towns. Cha])ter HI deals with 
■'fees in other Courts and in public offices.” S. 6 is the charging 
section which declares tlmt no jilaint, or memorandum of appeal, 
shall be received unless in respect of it there be paid a fee of an 
amount not less than that indicated in Schs. I and II, as the proper 
fee for such documents. Schs. I and II endeavour to give a 
comprehensive elassification of the various kinds of suits, and also 
provide that tin* proper fee payable on some documents shall vary 
according to the (.'ouit in which lliey are filed, and that in regard 
to others there shall he no such variance. Plaints and appeals in 
the suits specified in «ch. II shall bear the fixed fees prescribed, while 
ill Sell, i are specified various suits in which the plaints and 
ai>peals shall bear an ad valorem fee. No question of valuation 
aii.ses if the fee is a fixed tee: but if an ad valorem fee is leviable 
upon the particular category of the suit, then the Court will proceed 
to value the subject-matter in dispute, or fix the amount of the 
relief claimed according to rules for computation set out in Ss. 7 
and 8 of the Aet. If a local or further investigation is necessary, 
the Court niay proceed under S. t). Ss, 9 and 10 provide machinery 
tor aseei’taining the value of land and houses, the subject-matter of 
a suit wheft the (’ourt thinks that the vahie has been wrongly 
estimated to the detriment of the revenue. This computation^is 
the value referred to in S. 11 of Chapter III, and the Court’s 
adjudication on a question relating thereto is final in respect of a 
plaint or memorandum of appeal under the first clause of S. 12. 
A decision on a ((uostion of caiee/orij is not final within the meaning 
of S. 12 (1), while a decision on a question of vediuition, pure and 
simple, is final as between the parties to the suit. The second 
clause of S. 12, however, gives a Court of appeal power to collect 
deficit (’ourt-fees in respect of fees payable in 5#ubordinate Courts, 
^s. 14 and 15 deal with refund of fee paid in the suit or in 

appea^l. or on application for review of judgment, on reversal or 
modification of (Jourt’s foimer decision on ground of mistake 
Chapter III is a piece of patch-work legislation, and it contains 
1 / relating to suits, embracing two or more distinct subjects 
chargeable with aggregate fees; S. 18 dealing with written exami¬ 
nations of complainants, and S. 19 providing for ^'exemption of 
certain documents.” Chapter HI-A has been wedged in Chapters 
Ui and ly of the Act, as originally framed, and this 
Chapter ITI-A contains provisions lO-A to 19-K headed “Probates 
Jjetters of Administration and Certificates of Administration.*' 
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Chapter IV deals with rules and tables of ' ‘ I’roeess-fees ” and is 
eoneerned with the nnml>er of peons in Distriet and Subordinate 
(^ourts, in Alofussil Small Cause ('ourts, and i»i Heveniie Courts. 
Chaptf^r V deals with the inode of levyinjr fees, and Chapter V'l is 
headed “lAUscelLaneous. ’' aiul provides for repayment of fees paid 
on applications to Criminal (^ourts; the admission in criminal 
eases tif documents for whicli proper fee has not been paid; tin* 
sale of stamps; i>ower to reduce or remit fees, and. lastly, the 
saving- of fees to certain ofricers of Hiirb Courts 


(MIAPTER II. 

Hiuh Courts ano Prksidkxcy S:MAnu Causk Courts. 

7. SECTION 3.—ORIGINAL SIDE OF THE HIGH 

COURTS AND PRESIDENCY SMALL CAUSE COURTS.— 

Seutiox 3 provides for the lo\y of fees in High Courts 

on their original sides, and in Presidency Small Cause 

(^oiu-ts. Such fees b'viablo on the original side of a 

Chai-tered Iligli ('ovirt, and in the Presidency Small Cause 
Covirts are prescribed hy enactments other ilian the (^onrt-Fees 
Act; and S. 3 merely r-'gnlates the mode of collection. S. 3 is not 
a charging section. The schedules and subsidiary parts of the 
other chapters of the Court-Fees Act have no application to the 
High Court in the oxen ise of its ordinary original civil jurisdic¬ 
tion. The mode ok coulectio.v of Court-fees on plaints and 
applications in lesjx'et of certain proceedings covered hy S. 3 is 
in the manner provided hereinafter { viz., in Chapter V of the Act). 
The fees arc, thcnd'orc. to he collected by stamps (S. 25, Court-Fees 
Act) ; which shall ]>e impressed or adhesive, or jiartJy impressed, 
and partly adhesive, as the Covernor-( loneral of India in Council 
may, by notification in the Gazette of India, from time to time 
direct. 


8. SECTION 4.~Se CTioN 4 of the Court-Fees Act is 
mandatory, and it prohibits a Court from filing, recording or 
receiving an improperly stamped document of the class specified in 
the first or second schedule of the Act. 

9. ‘'DOCUMENT.*' —A Memorandu.u ok Apkeal is a 
document included in tlie first and second schedules to the Court- 
Fees Act within the meaning of Ss. 4, 25, 28 and 30 of the Act. 
Similarly, an application for a review ok judgment is to be 
sufficiently stamped befoiH' it can be filed or recoidcd in, or received 
by the High Court. S. 149. Civil Procedure Code, however 
enacts that where the whole or an 3 '^ part of an.y fees prescribed for 
any document by llio law for the time being in force relating to 
Court-fees has not been paid, the Court maj', in its discretion, at 
any stage aDow the person, l),v whom such fee is payable, to pay the 
whole or part., as the case may be of such Court-fee; and, upon 
such payment the document, in respect of which such fee is payable, 
shall have the same force and effect as if such fee had been paid in 
the first instance. This section applies to all documents chargeable 
with Court-fees under the Court-Fees Act, such as plaints, memo 
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raiula of a])!)*.'*!!!, or of cross-objections, applications for review of 
ju(l‘>nient, written statements, pleading a set-olf, or counter-claim. 
But. a memorandum of objections under O. 41, R. 26, is not 
mentioned in Sch. I, Art. 1, and is not a document within the 
meanintr of this section. An application to review an appellate 
decree passed on a Letters Patent Appeal is liable to payment of 
Court-fee under Seh. I, Art. 5 of the Act. 

10. APPLICATION OF S. 4. —Section 4 of the Court-Fees 
Act deals with th" fees on documents coming; before the Iligh Courts 
in tlie exeroise of their APrELL.\TE or remsional jurisdiction 
in cases coming: from the Subordinate Courts, or in their extra¬ 
ordinary ORIGINAL JURISDICTION. This sectiou does not ai)ply to 
ilie lligdi Courts in the exercise of their Ordinary- Original Civil 
Jurisdiction. Ordinaiy Original Criminal Jurisdiction, jurisdic¬ 
tion as rejrards appeals from its original side, and its jurisdiction 
in matrimonial, admii'alty, and ecclesiastical causes. No Court- 
fee is necessary on appeals coming: before the IIi<rh Court for 
disposal, on a reference by the Covernment of India, under the 
Afrency rules framed under Act XXTV of 1893. Prior to the 
liassingr of the Court-Fees Amendinsr Act XTX of 1022, S. 4 of the 
Court-Fees .Vet did not include within its purview an appeal from 
the .tudjrment of a single Jndjre of the ITiali Court and no Court- 
fee was leviable on such a memorandum of appeal. 

11. PROCEDURE IN CASE OF DIFFERENCE AS TO 
NECESSITY OR AMOUNT OF FEE.— [Section 5.] It is as.sumed 
that a irijrh Court collcctinsf foes will have some officer, or Court 
clerk, whose duty it is to see that the fees in any particular ease 
are paid. S. ;> requires that if there is a difference of opinion 
hetween the officer whose duty it is to see that the proper fee is 
Tiaid, and any suitor or attorney, as to the fee pavahle, there should 
he a REFERENCE TO THE Taxing Officer, who should then ffive a 
decision on the question raised, a difference arises within the 
meaning; of the section as .soon as the office reports that the stamp 
IS insufficient. The reference to Taxing: Officer may embrace 
questions as to necessity, or amount of fee payable on*an appeal 
from an order of a Judp:c on the Orijrinal Side of the High Court 
under the Hi-h Court's Charter. The Taxing; Officer has 
.lurisdiction to decide a question relating: to valuation for the 
purpo.so of determining: the amount of Court-foe payable by the 
appellant cither on his plaint, or on his memoraiiduTn of appeal, 
under S. 5 of the Court-Pecs Act, and the Taxing Officer is not 
hound by the valuation appearing on the memorandum of appeal 
where such valuation has been accepted in the lower Court either 
without question, or after contest. The decision of the Taxing 
Ofheev, or Taxing .Judge, is not subject to an appeal to, or review 
by, the Court itself. In a case where there has been a reference 
to a Taxing Officer, or the Taxing Judge, the High Court would be 
precluded from hearing an objection as to deficiency, unless the 
taxing Officer has given no decision on the reference, nor ha.s he 
reieiTeci the case to a Taxing: Judge for his opinion. The Taxin<^ 
Judge must decide the question himself, and cannot refer it to a 
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Division Bench. The Taxing: Omccr is the Ke^istrai- of 
Court on its appellate side. The ^Master of the Ili'di 
now tile Taxing Officer in Madras. 


the High 
Court is 


CHAPTER III. 

12. SECTION 6.—FEES ON DOCUMENTS FILED IN 
MUFASSAL COURTS OR IN PUBLIC OFFICES.— Skctiox (> 

is tlie charging section in Cliaptor JIT of the Court-Fees Act, and it 
dcelarcs that no plaint or memorandum of apjical shall bo rcx'civcd 
unless in respect of it there l)^ paid a fee of an amount not less 
than that indicated in Schs. 1 and II. as tlic proper foe for sucli 
doeuimnit. Tiiis provision is similar to S. 4 of the Act, and con¬ 
tains a mandatory and prohibitory provision as regards (\>urt- 
fee payable in respect of suits or apiu'als in the suljordinate 
Courts. The procedure to be followed when a plaint or memo- 
raudum of api)eal is filed in a Court other than a cliartered High 
Court or a Presidency Small Cause Court is as follows—the Court 
will fii-st of all tlccide into which of the various classes {or 
categories) enumerated in 8chs. I and II, the document falls. 
The Court Avill then i)roceed to see whether the ])ropcr foe is a 
fixed fee under Sch. II, or an ad vaforem foe under Sch. I. No 
cpiestion of valuation arises if the fee is a fixed fee; l)ut if an 
ad vaJorem fee is leviable, then the Court will proceed to value the 
subject-mattci’. or the subject-matter in dispute, or fix the amount 
of the relief claimed according to rules for comi>ut.ation set out 
in 8s. 7 and 8 of the Act. ]\v 8. 19-K, this 8. 6 has been made 
inapplicable to probate and letters of administration. 

13. COMPUTATION OF FEES PAYABLE IN CERTAIN 
SUITS—S. 7.— 8kctiox 7 of the Court-Fees Aet lays down 
the method of reaching tlie value of certain claims as a jn-e- 
liminary to finding the Court-fees payable in respect thereof. 
The test of actual or market-valuk applies to suits of a certain 
nature falling within Cls. (1), (3). 5 (d) and 5 (e) ; and there is a 

STATUTORY PRESCRIBED VALUATION foi* SUitS falling witllill CIs. (2), 

(a), (b) and (c), 6, 7, 8, 9, 10 and 11; and iinproscribed valua¬ 
tion at plaintiff’s option in cases falling within Cl. (4) of the 
section. The general principles for the determination of valua¬ 
tion of suits for the pui’iioses of Court-fees are that the allegations 
in the plaint are to bo assumed true and regard must be luid to 
the nature of the relief sought in substance without any considera¬ 
tion of the evidence in the case. The averments in the written 
statement of defendant are not considered for determining the 
Court-fees payable on a plaint. Where alternative reliefs are 
claimed, Court-fees must be paid only in respect of one relief 
which appears to be of higher value. The plea as to deficiency 
of Court-fee has to be raised by the defendant before the decision 
of the .suit in the Court of first instance, and such pica cannot be 
raised for the first time in appeal. 

14. SUITS FOR MONEY—S. 7, Cl. (i).— Section 7, Cl. 
(i) of the Court-Fees Act deals with ^uits for money. 
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or for ascertained sums due as damages or compensation, or 
arreai-s of maintenance, and of annuities, or of other sums pay¬ 
able periodically. The claim for money may be in addition to, 
or instead of, any other relief in the suit. A suit for the recovery 
of a specific sum of money does not assume the character of a suit 
for accounts merely because in the determination of the question 
in controvei'sy, accounts may liave to be examined. The Court-fees 
in a suit for money has to be paid (id i^alorem, under Art. 1, Sch. I. on 
the amount or value of the subject-matter in dispute, viz., on the 
amount actually claimed in the .suit. Where the defendant 
idcads a set-off in the written statement, the Court-fee payable on 
the claim for set-off should be the same as for a plaint in a suit 
Where a bond is payable by instalments, Court-fee has to be paicl 
on the aggregate amount of the instalments and interest claimed 
and not on the amount of the bond, or t!>e sum of all instalments 
due or to become due thereafter. A .suit for possession and mesne 
profits IS governed by this clause so far as mesne profits 
are claimed antecedent to the suit. Court-fee cannot be 
levied in respect of a claim for mesne profits pendente lite. And 
under S. 11 of the Act, a fee is payable upon future mesne iirofits 
after ascertiynmcnt. A suit for rent, involving no relief con¬ 
cerning posses.sion. is an ordinary suit for money. A suit for 
future interest stands on the same footing as future mesne profits 
and does not fall under S. 7 of the Court-Fees Act In a suit 
by a mortgagee, for the amount of principal and interest bv‘sale 
ot mortgaged property, the Court-fee should be paid on the 
whole claim inclusive of jirincipal and intere.st. A .suit for the 
recovery ot money and various artieles left in the custody of one 
of the defendants, tor whom the other defendants became sureties, 
and alteniativcly, tor the equivalent in value of the articles as 
damaps, is a claim falling under Cl. (1) of S. 7 of the Act In 

as the amount of damages, suffered by the plaintiff on account of 
the breach of contracts. Court-fee is leviable aecordi“ the 
amount claimed. In a claim for monev on account of ar^em-s of 

n "m "c Acr’" Th“ I.aicl under S. 7 

as to m-Lin-.! ^ • v S- ^ apply equally to appeals 

of eross obieetifin • ” ^ o Court-fee is payable on memorandum 

ot noss-objeetions supporting the deeree of the lower Court 

“dims of the i^V 7^'? difference between 

\ allies of the lehefs claimed, and that granted by the deeree. 

S maintenance and annuities— 

preceding? cT nt "i'T '^ -7 ^listingnished from the 

monev rt"in reen , c «‘ses where the suit for 

other sums ^mr.hl maintenance, of annuities, or of 

amoi nr Tl rtn which is always a definite 

irceh‘e i.rf 1 \i '"'’‘’''■e a determination ot the right to 
fi . sued for, which obviously has to be 
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tiiiiiuishotl also I'loin suits for di'uiaiation of ri^ht. w ith consiiiuiui- 
tial relief, which fall under S. 7. (’I. (ivi (<1 of the Act. The 
decree iit suits falling- under ('1. (ii) is not nieinly declaratory in 
form bn.t is executable. A suit for enhancement of maintenaiue 
is strictly within this clause, l)ut a suit for reduction of main¬ 
tenance is in etVect a s\ut for declaration, with or withoiit con¬ 
sequential relief according to the frame of tlie suit. hi a suit 
to recover a sum of money as aiuuiity, the (’oiut-fia* )»ayal)K 
under this clause is on ten times the amount claimeil to In* |>a>'al)h' 
for a year, but market-value is considereil for the ]uirposc of pro¬ 
bate foe to be paid under Sell. I, t’l. (ii) of the Act. 

16. SUITS FOR MOVEABLE PROPERTY HAVING A 
MARKET-VALUE—S. 7 (iii).—The term moveable proiim ty 
is not defined in the Act. and so the definition in the (icneral 
Clauses Act (X of 1897). S. 3 (25) will have to be taken as ap])li- 
cable. A suit to recover moveable property, otlier than money, 
‘’where the subject-matter has a market-value,'* falls under this 
clause, and has to be valued for puiqioses of (\)urt-fee “according 
to such value at the date of juvsentin^ the jilaiut.” Any suh- 
sequeut increase or decrease in the market-value is. therefore, 
inmiaterial. A suit for the recovery of pledged property, and 
a suit for possession of the property belonging to a monastery, 
must be on a stamp under this clause. However, a suit under 
S, 92, Civil Procedure Code, generally involves a question upon 
which no jiecuniary value can be placed, and this clause is not 
applicable to suits not involving the value of any poifion of the 
Uaist property ; such suits would come within the purview of Art. 17, 
Cl. (6) of the Act. Moveable proiierty imludes documents. No 
hard and fast mile is jiossible in such cases but the amount recover¬ 
able on the document should he the criterion of their inarkel- 
value. A document of title is a tyj>ieal case of moveable pro¬ 
perty, but it has nonassessable market-value, and provision has 
been made for it specifically in Cd. (iv) (a) of the Act, (Under which 
Coui’t-fce has to be i)aid ad valorem according to the amount at 
which the relief sought is valued in the plaint. 

17. SUITS FOR MOVEABLE PROPERTY OF NO 

MARKET-VALUE—S. 7 (iv) (a).— This paragraph deals 

with suits for recovery of moveable property having no 
market-value, as, for instance, in the oase of documents relating to 
title. But a suit by a mortgagor to obtain possession of the mort¬ 
gage-deed, on the ground that the amount of the deeds had noi 
been paid, is not a sviit for reeoveiy of title-deed, and cannot fall 
under this clause. A suit for declaration ot invalidity of a docu¬ 
ment, e.g., for cancellation of an agreement to sell, or for cancella¬ 
tion of a decree, is not a suit falling under this clause. A suit 
of the nature comprised under S. 7 (iv) (a) is such that its 
market-value is impossible of detennination, and hence the Legis¬ 
lature has, with strong reasons, left the fixing of the valuation to 
the plaintiff. By Madras Act V of 1922, a proviso relating to 
the valuation of immoveable property is added^to Cl. (c) as the 
penultimate paragraph. A new’ paragraph S. 7 (iv-A), relating 
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to valuation of suits for cancellation of decree or document, is also 
added. The value for jurisdiction is the same as for Court-fees 
xinder S. 8, Suits Valuation Act. 

18. RIGHT TO SHARE IN JOINT FAIVIILY PROPERTY 

1 (iv) (b).—S ection- 7 (iv) (h) of the Court-Fees Act 
applies to a case where the plaintiff sues to enforce his 
right to a share in any joint fainilij property, and the valuation 
IS according to the amount at which the relief sought is valued in 
the plaint or memorandum of appeal. This clause does not apply 
to a suit b.y a JIuhammadan co-sharer for partition and possession 
ot deceased lather s properties. There is a great divergence of 
views amongst the different High Courts as to the glass of suits to 
which this clause applies, and more paiticnlarlv as to the method 

nHintiff on' ■ Court-fee, and .iurisdietion, when 

plaintiff alle es or is found in possession of property claimed to 

be joint fami y property In a suit for partition where plaintiff 

sought sometliiiig inore than a mere change in the mode o enjov- 

ment of the property, and the suit was for a declaration of rh^ht 

coupled with a decree for possession, by enforcement of the riaht 

to share in property on the ground that it is joint family propertv 

he suit comes unden- S. 7 (iv) (6) of the Court-Fee's Act and 

the amount ot Court-fee payable is to he computed accord n“ to 

theiunount at ^vliich the relief soimht v^lnnri +i i • ' 1 

family property based on” thr?Lon°"oriTindu ‘iaw‘'"’ir ‘h” 

noted that where in a suit for pa°it^ti°on he" def ^ant s r;eh 
asklUff tor hi.s share, no Court foA ic is meren 

Court to order the defendant’s share also tTbe slparated" A 

suit for partition, falling within the sub-cl. (iv) (6) of S 7 of the 

Act has the .same value for jurisdictional purUes as for cLirt- 

suits which are not for a mere dec’laration""”l 1 
some oonsequciitial relief with the 

additional or ancillary remedy hemo E nS VI 

to value the relief sought, in the nlaint n. 

for purposes of Court-fee pavabh? under tlw^AcT^” V t 

prayers of the plaint into a declarat" ^ shant TT" 

on the facts of each case whether it io i-n ^ ’ siid it depends 

to seek for a consequential relief, and whe"herfn fLt" 

such relief has. been asked for, for the case to f-dfond n' 

clause providing for ad valorem pf Iv 

Amendment (Act V of 1922) provides S t Madras 

relief sought is with referenrp t a that where the 

valuation shall not be less than half ^tCvaKie of 

property calculated as in manner prortded In mrV immovable 

provisions analogous to Arts. 2 and 4 Sch I Thi 
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(iv-l (c) by eiiiiotiii- ii minimum vnliu. for such suits, u-hich 
involve tile possession of immovable property. 

20. DECLARATORY SUITS.— Suits for a cloelaration, 
pure and simple, not eomhincd with any other eonsoijuential or 

further relief, are itrovided for under Seh. II. Art. 17 (iii) with 

a fixed fee. But ad rahircm fee is e]iari*;eal)le on suits for deelara- 
tion with eonseipiential relief falling under tlifs sub-el. (iv) (c) 
of S. 7 of the Court-Fees Act. 

21. CONSEQUENTIAL RELIEF. —The expression "‘Cou- 
se(piential relief mean.s a sub.stantial and immediate remedy in 
aeeordanee with the title whieli the Court has been ashed to 
declare. It means some reli('f which would follow directly from 
the declaration given, but wliieh cannot be claimed indei)end«'ntly 
of the declaration as a substantive relief. The expres.sion would 
not api»ly to any auxiliary eipiitable relief whicii it is in tlic oidion 
of the plaintiJf to claim or not. and wliich it is not necessary for 
him to seek with a view to obtain the full redress claimed. The 
TEST to be applied where two reliefs, one main, and the other 
ancillary, are sought in tlie i>laint, in order to determine whellu'i* 
the second relief is consetiuential upon the first is to see •'sui)posing 
tlie first reliof is not granted does it follow that the ]>laintiff cannot 
oi)tain the second relief,” tlien the converse, "supposing tlie first 
relief is granted, does it follow that the second relief will be 
granted”. A prayer for ad intcriai injunction is a substantial 
prayer wliich makes the relief a consequential one. The necessity 
for conse(iuential relief is dependant on the facts of each case. 
It is also to lie noted that tlie question, whetlier S. 7 (iv) (c) of the 
Act ajiplies or not, must depend on the substance of the claim, and 
not on the mere words which a plaintiff may choose to introduce 
into his ]>laint with reference to it. AVhere a prayer for con¬ 
sequential relief is meaningless, as not arising on the ])leadings, 
or is redundant, or is vague and indefinite, the suit is not one for 
declaration udth tlie consequential relief. Conversely, where the 
consequential relief is the suhstantial relief, and the declaratory 
relief is blind, the consequential relief has to be taken sepa¬ 
rately. The gener.\l rule as to the scope and applicability of 
the clause is that the cause of action as stated in the plaint, and that 
alone, is to be looked at. The valuation of a suit is to be determined 
not upon the plea taken in the written statement, but xqion tlie 
allegations made in the plaint. But it is the substance of the 
claim, and not the form given to it in plaint, that really mattei’.s. 
The safest course in these cases is to ascertain what the plaintiff 
actually asks for by his plaint, and not to speculate upon what may 
be the ulterior effect of his success. The provision as to declaratory 
suits requires great care and circumspection, as declaratory suits 
are too frequently brought with the improper object of defeating 
the stamp laws. Where the evasion of stamp duty is successful. 
It cannot be touched, but the device docs not merit encouragement 
or favour, 

22. SUITS FALLING UNDER S. 7 (iv) (c). —(1) A 
suit, not merely for a declaration of liability on the part of the 

C—b 
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defendant to account to him. but for an mJuncHon and accou 7 its, 
comes under this clause, 

(2) An ad intcnm injiciiction prayer is substantial prayer 
whuli makes the relief a consequential one. 

(3) An adminisfration s-uif is a suit for an account and 

application of the debtor’s estate for the satisfaction of the claims 

of all the creditoi-s. Where plaintiffs prayed for a declaration of 

his rijjht as purchaser of certain propeity inherited by defendant 

under a ^^ill. and for the administration of the unadministered 

portion of the estate of the tesTator, and for the appointment of a 

receiver, the suit was held to fall under S. 7 (iv) (c) of the Act. 

Ad valorem Court-fee. however, is not provided for specifically, in 

the case of creditors who seek to file claims, after the preliminary 

decree, in pursuance of the order of administration passed bv a 
Court. 


(4) A suit, for declaration of title as adopted son, and foi- 
possession is a suit that comes within S. 7 (iv) (c) of the Act. 
A suit to set aside an adoption and to recover jiropertv does not 
fall under Seh. II, Art. 17 (r). A suit may, however, be confined 
to the question of the validity or invaliditv of the adoption 
without involvinsr any consequential relief, or relatin*? to anv 
]m)perty moveable or immoveable. 

, declaration that the plaintiff is the owner 

ot an annuxty, (Toda Giras Hak), and is as such entitled to recover 
it. comes within this clause. 

(6) A .suit tor declai'ation of title and for an appointment 
of receiver to presence the jiropeify from being wasted is for a 
relief under S. 7 (iv) (c). 

(7) A suit for declaration of proprietarv right to certain 
property attached in execution of a decree, and for the removal of 
attachment, is for a consequential relief, the value of which rests 
with the plaintiff. However, a suit brought to set aside or to 
restore an attachment upon a house, in pursuance of the permission 
given by Court, is a suit to obtain or set aside a summary decision 
oyrder falling under Art. 17, Cl. (O. Sch. 11 of the Court-Fees 

. M immoveable property, under O. 21, R. 6^ 

r'"'" T w ’ in 17 (I) of Sell. II bearing a 

fixed fee of Rs. 10. and is not within the class of 

cases requiring ad valorem Court-fees. The nraver for con- 

.sequential relief hy iniuiietion restraining eLSn. or Z 

lelease of property from attachment is to be treated as a 

surplusage, not of the real essence of the suit. 

Iiamo for a declaration that a certain purchase in the 

tW defendant was a benaxxu traxisacfioxi, and for an order 

l^iil 1 ntiff re'" ^ T “ eonveyanee of the proTiei ty 

to plaintiff, IS for a declaratory decree with eomsequential rclitrf 
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(101 A suit nil, u-f S. 104, 7’. mnu-,/ Act, for u 

(U-<-lavalion that tlic plamtift' is an ocrupaiiov raivat. and for 
sottlms a lair and eiiuitalile rant for his holdins', adds a eoii- 
suiuoiitial rohet to the deelaratory prayer, and t'ourt-fecs must be 
I^id lor (1(1 ralfurin. Suits, under tlie provisions of S. 106 Bernal 

V ^^‘t^iin-atory. for which a fixed Oourt-fee 

ot Ks, 10 ,s payable under Art. 7, VI (07), Sch. T1 of the 
Ihe proviso to S. Ill-A of tiie Benjjal Tenancy Act provides for 
suits, lor a declaration of rifrht by any person who is dissatisfied 
^\Ith any entry in or omission from any record of ri‘dits 
concerninjj a rifjht of whicli lie is in possession. But if he chrims' 
in addition to the declaration, a consequential relief that the entiw 
m tlie records as to his status as tenure-holders is a nullitv ad 
ralorna ronrt-fee on the valuation of the plaintiffs is payable A 

suit by third person under S. U9 (3) of tlie Benjral Tenaney A.et is 
not a title suit. 

(11) A suit to estalilish plaintiff's rijilit as the heir of her 
deeeaseil son, and to set aside a certificate under Act XXVII of 
1860. is a suit for declaration of right with consequentud relief. 

(12) The eases arising for cancellation of decrees may be 
either eases where a decree is a nullity, so far as the plaintiff' is 
concerned, or where it is pnma facie binding on him, which it is 
absolutely necessary for him to get set aside to avoid its con- 
sequenees. A decree may be avoided, wholly or in part. A bare 
<ieelaration of invalidity would generally suffice when the plaintiff 
was neither a party to the i>ioceedings resulting in the suit, nor 
duly represented therein, so as to lie <lirectly or indirectly aft'oeted 
by the decree. But where plaintiff' cannot get full redres.s claimed, 
\vithout avoiding a decree, the jirayer for mere declaration without 
consequential relief will not be sufficient. 

(13) Allied to the question of cancellation of decrees is 
the question of cancellation of previo^ui deeds; and the important 
point here also is about the same, whether the deed sought to he 
cancelled, so as not to affect plaintiff’s nghts, title or interest was 
executed by some other party, who represents, or is deemed to 
represent the plaintiff’; or, whether it was executed by plaintiff 
himself: and, in this connection, it has to be noticed, under the 
facts and eireumstanees of each case, whether the relief sought by 
plaintiff in connection with the cancellation of a document is 
absolutely necessary for the success of his other relief claimed in 
the plaint, or whether the document, etc., is an absolute nullity in 
law, which would enable the plaintiff to ignore it altogether, and 
make its cancellation or setting aside quite nnneeessaiy for him. 
Where two reliefs, one by way of declaration of title, and the other 
apparently by way of cancellation of deed are asked, it may he 
that the two reliefs are as a matter of fact, but one relief, or one 
relief is a sui-plusage inasmuch as it is bound to follow on the 
granting of the other; the case falls under S. 7 (iv) (c* only if 
the two reliefs are separate and nece.ssaiy for the granting of full 
relief to the plaintiff', and if plaintiff has, expressly, or by necessaiy 
implication claimed botli the.se reliefs in his plaint. 
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-f is a technical 

'"'^intainable as a consequen- 
tial relief, to the prayer for declaration of title. 

1 injunction is a consequential relief when it is 

coupled with a prayer lor a declaration of title, but if the pra\xr is 
separatelv for injunction, Cl. (ic) (d) of S. 7 is applicable S 7 

vie Vo hi rSicMW ^ plaintiff is at liberty toVssign his own 
\ aluc to the 1 eliet he claims as regards the consequential relief of 

injunction. But where property is in possession of tL Colleetor 
and a’sv^pluSge.'^"’ may be redundant 

06) Suits for declaration of title and recover' of 
possession of property as a consequential relief have to be Sstin- 

of the Court-Fees .yt. But a suit franiecfk leToreoVs-muen ia 

relief may be in substance one for possession, in wliich the ^Vver 
for declaration is superfluous. S. 7 (iv) (c) will 

declaration is a necessary, if not the main relief A nla nt Iti" 

a suit would require an «d valorem Court-fee on the v^lno fi iT 

the plaintiff and not the value determined under rules, foiVevem^- 
payin" estates. ’ ic^enue 

(17) A suit, aoainst plaintiff’s alle*^ed wifn o,. i i 
mother for a declaration that defendant'! was^i’is laVfill'v 
married wife, and also praving for restitution of 

falls under S. 7 (iv) (c), and «c7 ralorrtn has to be pSd on the 
valuation of the i*elief fixed by plaintiff himself. ^ 

(18) A suit for declaration of title us oecimnn^-,^ 4 . 

of 0 land, and also claiming ejeetment of the defendants a's nnde 

Art. 17 ‘S, Vr ctrtFinfZ “Bni^eJeS T' 

was to declare a previous soleTinama and decree to be in valid* Tnd 

to bring all properties into hotchpot, the prayer was hehJ 
constitute consequential relief and 

payable under 7 (iv) (c) of the Act Court-fee was 

(20) A suit for assessment of rent nnd 

specific sum of money as damages for use ^ ^ recovery of a 

nature of a suit to obtain rdedLatoi^ decei°‘*‘^r’'°" ''' 
relief. uiciaratory decree with consequential 

( 21 ) Stilts )'etati7ig to trust in wld«>,+ 1 ,.. i • - 

a declaration that he is the sole shebait seeks for 

exclusive management of certain detastha»\ ^°^’ to 

for an injunction would fall within S 7 fivTc 
appellan* has to value the relief sought ^ Plaintiff- 

However, suits brought u^deV S 92 Court-fee. 

removal of a Malmnt^nd fofappointmem 

place, and for the trust propertv Mahant m his 

Mahant, would be governed by Art. 17 («) “oTlth.^lVAhe^XeT. 
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23. SinTS NOT FALLING UNDER S. 7 (iv)(c) _ \ 

foi declnratioii. pure ami simple, not eombined witli any other 
m seap.ential nd.el, or Luther relief. Mill, of course. Hot 

r/ 1- inovidcd for under Seh II 

Alt. 1, (lu), Mith a fixed lee for R.s. 10. Mhieh has heen increased 
In some Amendinn; Local Acts. The same result Mill follow 
nheie the comsequential relief prayed for has been throMii in -is a 

bl a plaintift not a party to the decree, that a eeifain decree is null 

and void, does not require an m/ra/orca, (^urt-fee under 

‘ (n ) (c) ot the Aet. A suit for mere declaration of title to 

nndti is. I (u) (c) ot the Act. A vap:ue and indefinite seneral 
prayer tor “an.v other reli.-f." deemed suitable, does not im.nmrt 
a suit for mere declaration into one for a conse(|uential relief, and 

A "'1 eaneellation of a 

Iced, M Inch may be treated as null and void against the plaintiff 

does T 'r to execute the same,’ 

eon.sequcntial relief. A suit under 

‘ --^et to direct registration of a M'ill is not 

a suit falhiio: within S, 7 (iv) (r) of the Act. 

24. VALUATION OF SUITS UNDER S. 7 (iv) (c) -The 
valuation ot suit for Court-fee is at oiitioii of plaintiff. The 
touit-toc IS paid ad valorem on the amount at which tlie plaintiff 
values the relief sou«-ht by liim. Tlu^ value for purposes of 
( ourt-foe IS to I)o determined finst. and that for purposes of iuris- 
diet.on must follow on the same. Where the jdaintiff does not 
value t ie relief for Court-fee, the value for jurisdiefion mav ho 
adopted for Court-fee. unless the plaintiff amends the plaint, hv 
\aluinff the relief for the purposes of Court-fee at a reduced 
amount The value for purpo.ses of Court-fee and jurisdiction 
IS to be the same under S. 8 of the Suits Valuation Act. The reliefs 
lor declaration and consequential relief, may be valued as a whole, 
or independently. If consequential reliefs prayed for are more 
than one, each one of the consequential reliefs has to be valued 
separately^ and the Coiu-t-fee payable is on the afr;j:re«rate value of 
the consequential reliefs, and declaration, viz., on the total valuation 
ot the suit, as stated by the plaintiff. The Court-fee payable on 
The memorandum of appeal isjhe same as that paid on the plaint 
in the suit. In a suit to set aside a trust-deed, the defendant mav 
ave no personal interest at all, and yet the subjeot-matfer of appeal 
raay be as valuable as the subject-matter of the .suit. The defendant 
in his appeal should not depart, from such original valuation driven 
jy the plaintiff in his plaint, where the .subject-matter continues to 
e identical. The Court-fee on appeal must be reg»ulated by a 
consideration of the relief sought in appeal. 

25 SUITS TO OBTAIN INJUNCTION—S. 7 (iv) (d).— 

his sub-clause is concerned only witli mandatorj- or perpetual 
injunctions, when they are claimed as the only relief, or as an 
additional relief, separate from the other prayer in the suit, 
nere injunction is asked for, as a consequential relief to a 
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cleolaratory deem-, the case would fall under S. 7. para-rraph 
(IV) (c). Aijphcatwn.s. under (). 39, R. 2, Civil Procedure Code, 
tor a temporary injunction, are evidentlv not covered bv 
S (IV) (d) of the Court-Fees Act. They are not iuR.s- to 
obtain an in.iunction. A temporary injunction mav also be asked 
in a ease as a consequential relief. In a suit f'or injunction, 
falling under sub-cl. (iv) (d) of S. 7 of the Act, the plaintiff has 
to value the claim, and Court-fee will be paid ad valorem on the 
amount stated in the plaint. Valuation for jurisdiction is to be 
the same as the valuation for Court-fee fi.xed bv the plaintiff at his 
option, under S. 8, Suits Valuation Act. The valuation made in 
eontoimit.i Mitli stamp law does not prevent a party from obtaining 

eaie to appeal to 1 rivy Council where the real value does not fall 
short ot the appealable amount. 

26. SUITS FOR EASEMEKTTS-S. 7 (iv) (e) —This 

sub-clause provides that in a suit for some right to benefit arisin" 
out of land not jiroi ided tor elsewhere in the Act, the Court-fee 
will be paid aeeordiiig to plaintiff’s value of the real relief sought 
v.<, as regards easements. A suit to have a doorwav closed is a 
suit relating to easement which would fall within S. 7(iv) Tc) of 
tin Act. But a ease ot conflicting claims with regard to the 
wateis ot a flowing .stream, where the plaintiff sued to establish 
tCertmn rights in a stream, was held to fall under S. 7 (iv) (c) of 
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clause deal 


SUITS FOR ACCOUNTS-S. 7 (iv) (f).-This sub- 

,. ** «peeial form of suit, the distine-uishing 

11807 “ A ' 7 ‘ accountability of one partf ifthf 

other. A suit does not necessarily become a suit for 7eount 

because the plaint asks for an account in order to asceif7n th! 

correctness or othei-wise of the amount claimed by the plaintiff. 

28. Suits for Account—Instances \ cnit ^ 

ingthe estate of a deceased person, anl" givTnf TS 
his share; a suit for rendition of accounts of an allegid partnef- 
ship, a suit tor accounts against agent or MukhdyL entrusted 
With the management of certain prop-rtv • a suit for o! ^ t p 

on their behalf for a given period ire c ^ defendants 

under S. 7 (iv) (/) Sf the^oumFJeVlet. "" 

29. Suits for Account— What nra 

definite sum of money which the plaintiff nP ---^Pits J.ov a 
him from the defendant 

s 7 (i) of the Aet. A snit for the^teol'^f^TspiMfirsrS 
of money does not assume the character of k suit " 7^ 

merely because in the detei-mination of the quest77in’ 

1..V. „ b. 
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umler S. 92 falls within thp purviow of Art. 17 (vi), Sch. II to 

the Court-Feos Act. A suit for removal of trustee ami for 

accounts of any money held in trust is not one falliiui' lunler this 

sub-ciause. In a stiit tor partition of joint family luoperty, tlic 

Kaita or manager is not liable for any account, in the absence of 

tidiul or misa]>i)roj>riation or other iniprojJer conduct with les- 

pect of manafieinent. A suit by a commissioji afrent to recover 

the balance due on tak-inj; accounts is not a suit for accounts under 
S. 7 (iv) (/). 

30. VALUATION FOR COURT-FEE.— rNOKR S. 7 (iv) (/) 

of the (’ourt-Pees Act, a idaintitf mu>t, in a suit for accounts, 
slate the amount at which he values the relief sou^^ht, hut he 
^»-enerally »ives a rou«h and ready ai>proximation, amf he is free 
to fix the valuation of the relief as he thinks proper, for purposes 
of Court-fee, subject to the provisions of S. 11, which precludes 
the execution of the decree in case it exceeds such valne until the 
full on the a<;count decreed has been i)aid. And, by S. 8 of 
the Suits Valuation Act. the value determinable for the computa¬ 
tion of Court-fees and the value for purposes of jnri.sdietion shall 
he the same. 


31. VALUATION FOR JURISDICTION—S. 7 (iv) (f). 


The valuation made by plaintiff of the subj'^ct-matter in disjnde 
is often arbitrary and tentative. A distinction has been made 
between the tentative and actual value of a suit, upon which 
depends the jurisdiction of a Court to enteifain the suil. and to 
decree the claim. Where the A'alue finally determined is within 
the limits of Court's i)ecuuiai'y jurisdiction, no difficulty arises, 
the Court allows the plaintiff the larjier amount than wliat is 
tentatively claimed, and the plaintiff ]>ays llie additional Court- 
fee payable under IS. 11 of the Court-Fees Act. But the diffi¬ 
culty arises as to valuation of reliefs sought when the amount 
ascertained in the course of suit, on rendition of account i.s in excess 
of the pecuniary limits of Court’s jnri.sdietion. Three different 
views prevail, one that the Court entertainin**- the claim can jiass 
decree beyond its pecuniary limits on a rendition of accounts; 
second, that it cannot do so, hut must limit its decree to amount 
■within its pecuniary jnri.sdietion, and thirdly, that the plaint 
should be returned for pi’csentation to Coxirt of eompeleni; 
jurisdiction. 


32. VALUATION IN APPEAL— S. 7 (iv) (f).—In a 
suit for account, the approximate value of the suit at the start may 
be changed to a real ascertained value, and the value of I’cliof in 
appeal, and in the .suit may not be co-extensive. An appeal 
from a preliminary decree filed by the plaintiff, who.se claim is 
non-suited, is to be valued for the purposes of jurisdiction and 
Court-fee, at the value of the relief stated by the plaintiff. 
Where the subject-matter in appeal is co-extensive with that in 
the suit, and the defendant appeals, two opjjosite views jirevail. 
The Madras Pull Bench, followed by Bombay, Sindh, Lahore, etc., 
holds that the defendant is bound to adopt the plaintiff’s valuation 
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ting' aside a document and for recovery of i>os.session of property 
as ancillary relief. Where the essential relief sought in a suit is 
recovery of iiossession. the valuation of the property for purposes 
of Court-fee is to be assessed under S. 7 (v) of tlie Aet; altliough 
a prayer for declaration is added consequential to the success 7)f 
the plaintiff in their sul)stantial claim in the suit. In a suit for 
imsse.ssion snap/uifcr, where the relief as to i)ossession of land, 
etc., is the sole or the main relief in the case, Couit-fee need he 
l)aid only on the actual relief valued under S. 7 (v) of the 
Act. Possession may be claimed as an additional siparate reliefy 
and in that ea.se also the .suit will have to be valued as regards the 
prayer for po'^session inuler S. 7 (v). Where possession is 
claimed as an alternative nUefy it has to be valued under this 
paragraph, hut the greater relief, requiring a higher (’ourt-fee, 
Avill include the lesser relief. 


35. LANDS. —In the (Vurt-Kees Act, the word land 
seems to l)e used in a restricted sense, in contradistinction to 
hoiues or gardens. In the Punjab, bearing in mind the definition 
of land in the Punjab Tenancy Act, XVI of 18S7, S. 4, Cl. (1), 
the purpose for which land is used is the essential determining 
factor. A land snify as defined in the Punjab Courts Act, means 
suit relating to land as defined in y. 4, Cl. (i), Punjab Tenancy 
Act. In this Cl. (v) of 8. 7, Court-Fees Act, there are four 
sub-clauses, dealing with four different classe.s of lands, accord¬ 
ing to nature of the holding, and the revenue assessment, t'nder 
Cl. (y/), the land in s'uif must ])e .separately assessed, or form an 
entire estate or definite sliare of a permanently .settled estate. In 
a similar case, of temjmrarily settled estates, or estates paying 
ix fiuetuatiiig revenue, siib-cl. (b) will aj>ply. 8ub-cl. (c) deals 
with estates which have been partially exempted from I’cvcnue 
payment, or are charged wiili any fixed ])a\Tnent in lien of such 
revenue. Siib-cl. (d) provides for lands forming part of revenue- 
])ayilig estates, wliieh are neither a definite share of such estate 
nor are separately assessed as above mentioned. 


The con.struction of S. 7, C'l. (v) (a) to (y/) of the Court- 
Fees Act has presented considerable difficulties. But, the 
principle of these rules seems to be this. Where tlie revenue is 
separately as.sessed, and the suit is in rcs|)ect of a fractional part 
the, fee may be i)aid on five times the land-revenue assessed on 
that part. But, where the suit is not foj* a fractional part, ])nt 
for distinct plots, the fee must be paid on the market-value. 
Under Cl. (c), 15 times net profits of one year ))revious shall be 
-tleemed to be the value of the subject-matter. 


36. VALUATION FOR COURT-FEE IN SUITS FOR 
LAND .—The valuation (or value) referred to in Cls. (a), (b) 
and (c) of S. 7 (v) of tlie Act is a value prescribed by statute, 
but the value referred to in sub-cls. (d) and (e) of the same 
•clause is the market-value as representing its real value. 

37. VALUATION FOR JURISDICTION. —The valuation 

for Court-fee, in a suit for po.sscssion under this jiaragraph, 
C—c 
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is not iievcssaiily thv valuation foi- .iurisdietion. Rules may bt* 
framed by the Local (Jovernmonts for determinino- the valuation 
of land for purposes of jurisdiction 3 of Suits Valuation Act), 
and such valuation will govern Court-fees (S. 6, Suits Valuation 
Act, and proviso to Cl. (d), Madras). 


38. VALUATION IN APPEALS. —The value of an appeal. 

in a suit for possession, is not in all cases the value of the 
suit as originally filed, but the value of the relief granted by the 
decree which a party wishes to get rid of. Whore the subject- 
matter of ai»peal is land, the method of valuation to be adopted in 
a|>peal is one adopted in S. 7 (v), Cls. («) and (b) , Where a 
plaintiff obtains a decree for recovi-ry of i)ossession, on payment 
of a sum of money, an<l on appeal contests the amount directed to be 
paid, the subject-matter of the dispute in appeal would be the 
difference between the amount admitted due. and the amount 
declared to be due. Where in a suit for possession, a relief for 
declaratory decree alone is asked in appeal, a Court-fee of Rs. 10 
is sufficient. 


39. SUITS FALLING UNDER S. 7. Cl. (v).— Suit for 

pobse.ssioii of reliprious laud; suit to set aside decree and sale in 
exeeutiou; suit t).v a reversioner ou the death of a widow to rccovei- 
possession of iinniovable property of her husband from her donee- 
suit tor reeovery of possession of a "hatwali estate- suit to eiect 
a tenant at fi.xed rates; suit hy landlord with a eomplete title for 
the e.ieetment of a tenant for hreaeh of the covenant; a suit for 
po.sses.sioii ot land, by reversioners, after tlie death of tlie alienor- 
a suit, by mortsape. for jiosse.ssion by foreelosure of a mortpmo-e 
by eonditiomd sale, under Refmhition XVII of 1806- a snit fm- 

llo^f !-o.ssessi;n bjM*arti- 

a conlraot of sale '-ind” to' i' i ° siieeifie performance of 
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iiig' to tho markt't-viihu* of tin* liooso oi* ‘iardi'H.'' which is the 
sul)jcet-matter of the suit 

All the amenities which are necessary lor the heneficial 
eiijviyment of a house can he spoken of as heinj»- part of the liouse 
itself, A house tluis ineliules the whole site ami tlie oompouml 
\yliich surrounds tlie house with various outhuildinp-s. In a suit 
for recovery of certain laud after removinj* the huildiu^. illeually 
erected thereon, by the (lefendant. the value of the laml alone has 
to he taken into account, and not tlie value of the huildiny'. But, 
where tlie suit is for recovery of the site, with the Imildin^x stamh 
in^' tliereon. then tlie structures on the site have to lie necessarily 
valueil for the purposes of Court-fee. 

41. GARDENS. —The word “‘iarden’* used in the clause, 
in juxtaposition with the word “house,” indicates that it m-'ans 
primarily an ornamental, or ])leasure. or vepretable garden. 
Assessment is not the criterion in determining the que.stion whether 
a land is garden or not. The growing of coc.oanut trees on a 
portion of the assessed arable lands amounts merely to raising of 
a different crop, instead of the ordinary crop.s, which does not 
aft'eet the application of S. 7 (v ) of the Act; and, consequently, 
the piece of ground on which cocoa nut trees have grown is not a 
“garden” within the meaning of S. 7 (v) (c) of the Act. 


42. VALUATION OF SUITS FOR COURT-FEE— 

S. 7 (v) (e).— Cnder this Suh-cl. (v) (c) of iS. 7 of the Court- 
Fees Act. a suit for ])ossession of a liouse or garden is to be valued 
for puiqioses of the Court-fee ‘'according to the market-value of 
the house or garden.” Where the subject-matter of a suit for 
possession is a house, Coiu-t-fcc is to be ]>aid ad vahron on tlic 
market-value thereof, and not on the rent of it. Tlie expression 
“market-value” means the v^due at tlie time of suit. A suit to 
recover possession of land from a tenant is valued according to one 
year’s rental, and not on the market-value of the house. A suit 
to eject a licensee, falling under S. 7 (v) of the Act, is valued for 
purposes of Court-fee at the value of defendant’s right to remain 
in the house under the license. In a suit for the setting aside of 
a lease, or for possession of land after demolition of buildings 
erected on the land, the value of the buildings sought to he 
demolished Is not taken into account in estimating the value of 
the suit. 


43. VALUATION OF SUITS FOR JURISDICTION— 

S. 7 (v) (e).— Suits referred to in S. 7 (v) (e) of the Court-Fees 
Act are excluded from S. 8 of the Suits A aluation Act; and S. 3 
of the Act only gives power to make rules for determining the value 
of “land”. Accordingly, the valuation of houses is a causus 
omissus from the Suits Valuation Act, and under general principles 
of the Suits Valuation Act, the value for Court-fees is to be tiie 
value for jurisdiction. 

44. VALUATION IN APPEAL—S. 7 (v) (e).— The 

value -for purposes of appeal, of a suit for po.ssession of a house, is 
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tlu* market-value of the house as ascertained by the Court, and not 
the value as stated by the plaintiff in his plaint. 

45 PRE EMPTION SUITS-S. 7 (vi) a suit for 

lue-omption, ylicie the sul).teet-matter of tlie sale is land paving 
ie\enue, the tee payable is to be calculated under S. 7 (v) of the 
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ivpards houses, tlie value for Court-fees is also the value of the 
suit for jurisdietioual purposes. lu a pre-emption suit the juris- 
dietion of the Court is to he decided hy the valuation set forth hy 
the plaintiff in the idaint, and not hy tlie price set out in the sale- 
deed ipmn which the suit for pre-emption is based. Where, 
however, the value of the property exceeds the sale price, the 
plaintift* cannot lu* reipiired to value the claim heyond the con- 
sitlciation recited in the sale-deed. 


50. VALUATION IN APPEAL—S. 7 (vi).—Where an 
appeal is preferred hi a suit for pre-emption, on the ground that 
the rigid to pre-empt has or has nut been estalilished, as the cast' 
may he. no matter what otlier pleas may he taken, tlie value of 
the suhjeet-mafter in dispute, for the purposes of the Court-Ft'es 
Act. must l)e determined as in terms provided in Art. VI of S. 7 
of the Act. But. when the ([uestion in appeal relates solely to 
tile amount to be paid by tlie pre-emptor, then it should he cal¬ 
culated ud valorem on the difference between the amounts alleged 
as til' sale-]>nce on the one side and the other. The Punjab 
view is that the question of jiroper Court-fee leviable on the 
appeals must lie decided witli reference to the terms of Art. 1. 
Sell. I of the Act, viz., ad valorem on the amount or value of the 
subject-matter in dispute. Thus, in an appeal preferred by the 
pre-emptor to have the amount payable reduced hy a certain sum. 
this sum represents the value of the subject-matter of his aiijieal; 
and. the subject-matter of the vendee’s appeal is the land which 
according to his allegations has been wrongly decreed to the plain¬ 
tiff. It is an anomaly of the law of (’ourt-f(*es that a person wlio 
appeals only against a part of the decree should have to pay mor“ 
Cuurt-fee than the one who appeals against the wliole of it. 
Therefore, it has lieen ruled that a litigant is entitled to appeal 
against tlie whole of the decree, though he obviously intends to 
attack only a part of it. 

51. SUIT FOR INTEREST OF ASSIGNEE OF LAND- 
REVENUE—S. 7 (vii).—AVhere a person claiming to be entitled 
to the land-revenue as assignee from the (lovernment bring’s a 
suit against any person who denies, or is interested in denying 
suoli right, the suit is to be valued under this clause as one for 
po.ssession of revenue-free land, and Court-fee is payable as in 

’I (v) (c) on 15 times his nett profits as sucli for the rear next 
bef ore the date of presenting the plaint. 

I’ndcr S. 8 of the Suits Valuation Act, the value for juris¬ 
diction is the same as for Court-fees. 


52. SUIT TO SET ASIDE AN ATTACHMENT—S. 7 

(viii).—This clause applies to suits to set aside an attachment 

(1) of lands, or (2) of an interest in land, or (3) of interest in 
revenue. 

The suits contemplated in this clause are suits brought in 
pursuance of the permission given in the Civil Procedure Code to 
sot aside or to restore an attachment upon la^ul. This does not 
include a house. 
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53. VALUATION FOR COURT-FEE. -A person suing: 

to set nside an attachment on land shall in no case be called upon 
to pay a higher foe titan lie would have to ])ay if he were suing 
for possession of land. A suit to set aside a sale in execution, on 
the ground that the attachment is not binding, is virtually a suit 
to set aside an attachment and the Court-fee should be paid on 
1 he value of the land or interest attached, if it is less than the value 
of the amount <lue to the creditor. A suit by trustees of an 
assignment of an insolvent trader for the benefit of his creditors 
is to be valued on the lien claimed by the judginmit-creditor. 

54. SCHEDULE II, ART. 17 (i).—Where a suit is brought 
to set aside or restore an attachment upon a hou.se, in pursuance 
of the permission given in the Civil Procedure Code, the suit is 
held to fall within Art. 17 (i), Sch. II of the Court-Fees Act, as 
a suit to obtain or .set aside a summary decision or order : and a 
fixed fee of Rs. 10 is chargeable on a plaint or memorandum of 
appeal. Their Lordships of the Privy Council have also held that 
in a suit by an unsucce.ssful objector, for a declaration of his light 
to the property wrongly attached in execution of defendant s 
<lecreo, and lor an injunction to restrain the decree-holder from 
executing his decree against it, the objects and nature of the suit 
justify the application of Sch. II, Art. 17 (i) of the Act. 

55. VALUE FOR JURISDICTION.— The value for juris¬ 
diction,^ in such cases, is the same as for Court-fees, under S. 8, 
Suits Valuation Act. Where the value of tlie ])ropcrty in suit is 
higher than the amount of the decree, the valuation for juris¬ 
diction is rightly limited to the amount of the decree, that being 
all that is recoverable in the event of the i)laintiff being success- 
ful. But where the decree is for an amount higher than the 
value of the property which the decree-holder seeks to have sold, 
then in this ease the value of the property' determines the juris- 
diction. Wliere the judgment-debtor or his representative party 
IS deteiulant to the suit, the property attached must be regarded 
as the subject-matter of the suit, whether its value exceeds or is less 

than the amount which is sought to he realised bv the sale in 
execution. 

REDEMPTION, FORECLOSURE OR 
CONDITIONAL SALE-S. 7 (ix).-This clause applies (1) to 

sui ® ^ mortgagor, against a mortgagee, for redemption of 

mortgaged property; (2) to suits by the mortgagee, against the 
mortgagor, to foreclose the mortgage; and (3) to suits bv a mort¬ 
gagee to have a mortgage by conditional sale made absolute. But 
I lls clause does not apply to mortgages of moveable property, of 

t c nature of pawns or pledges; or, to suits bv a mortgagee to 
lecover money on a mortgage 

A suit for recovery of possession of propertv mortgaged 
under a usufructuary mortgage also falls under Cl.‘ (1) - A suit 
tor redemption of a kanom would also fall under S. 7 (ix). 
although a kanom mortgage in ^Malabar is not purely a mortgage, 
but may in part be a lease also. 
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Clause (‘i) of lliis paraiirapli applies to suits foe foivelosure, 
i'iz., suits to obtain an onlei* that a moi't,i»a»oi* sliall be abst)lu1ely 
debarred of his ri^ht to redeem the mort^a'ied ju'operty. 

Chuise (3) of this para^’raidi eoneerns suits on l)asis of a 
rnort^aije by eonditional sale, as defini'd in Si. oS (r) of the 
Transfer of Property'Act. 

57. SCHEME OP VALUATION IN SUITS FOR REDEMP¬ 
TION—PRINCIPAL AMOUNT. —The scheme of valuation of 
suits for redemption is aceordin<; to t)u* ])rinci]>al money expressed 
to be secured by the instrument of mort<>a^e. In one case, the 
amount remaining due on the mort^aije may be in excess of tlie 
principal amount by reason of the aceruiu" interest: and in the 
other case, less tlian the principal sum secured by the mort^aiie, 
on account of rei)ayment. In a suit for redemptioji, it is im¬ 
material whether the mortgage del)t is alleged to have been wholly 
satisfied by payment, or whether the mortgagee alleges a large 
amount to be due. The C’ourt-fee in either case is })ayable on 
the principal sum secured by the* mortgage-deed. This is ecpiallj^ 
the case even if the mortgagor claims sur])lus i)rofits to be due to 
liim from the usufructuary mortgagee. 

58. A K.xno.m ;^iort«.\ge means the transfer for a considera¬ 
tion in money, or in kind, or in both, by a landlord of an interest 
in specific immovable ])roperty to another (called Kanomciar) for 
the latter’s (‘njoyment. A kanom mortgage, in Malabar, is not 
purely a mortgage but it is also a lease. The lang\iage of S. 7 
(ix) of the Act is precise, and it does not calculate arrears of 
interest, if any, nor does it calculate any im]>rovemen1s. ('on- 
sequently, the institution fee, in a suit for redemption, must be 
computed on the kanom debt as it stood originally, and not on so 
much of it as was actually due at the date of suit after setting off 
against it arrears of rent. In every ka)wni document there are 
two distinct contracts hy the tenant, riz.» (1) to surrender tiie 
property to the landlord after a stated ])eriod, and (2) to pa.v a 
stipulated rent to the landlord annuall.v. The landlord is thus at 
liberty to seek a relief on either or hoth of these stipulations. 
Where a relief in respect of rent is sought independently ot the 
claim for rcdemi)tion, the former is treated as a separate mone.v 
claim. Where arrears of rent, not intended to he set off against 
the mortgage-debt, are claimed in a suit for redemi)tion, separate 
Court-fee is payable on each of the reliefs under 8. 17 of tlie 
Act, 

59. TITLE IN DISPUTE.— Where in a suit for redemption 
wider issues of title and adverse possession are raised by the 
pleadings, the reference to title in dispute does not make it obli¬ 
gatory on the jdaintiff to pay an additional rourt-feo. 

60. REDEMPTION OF PART OP MORTGAGED 
PROPERTY.— In cases where it is eompeteut to tlie mortgagor 
to sue to recover a poi’tion of the mortgaged property, the debt 
must be regarded as distributed over the whole property, and the 
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1 )voi)ortionatt* iunouiil of (lel)t will be taken to 1)0 ‘‘the principal 
moiU‘y expressed to l)e secured*’ ))y the mortoajie-deed. 

61. REDEMPTION BY A CO MORTGAGOR. -AVhere a 
co-niortoajLior wlio is entitled to redeem a sl\aro of the mort}iaj>cd 
property sues for redemi>tion, the Court-fee paya])le is to be 
calculated on the amount of tlu‘ mort«a«:e-debt which is cliargeable 
on the share which the plaintiff is entitled to redeem. 


62. VALUATION FOR JURISDICTION, -ruder 8. 8 of 

the Suits Valuation Act, a suit for redemption or foreclosure need 
not bear the same value for jurisdiction as for Court-fee. But 
on general i)riiiciples some Hioh Courts held tliat the valuation for 
jurisdiction in suits for redemption is the same as the value for 
(kmrt-fee. In Allahabad, ^Madras and Xagpur the amount of the 
princii)al debt is held to be the value of the subject-matter for 
purpo.ses of jurisdiction. But, in Bombay, the value for juris¬ 
diction is taken to be the amount actually due under the mortgage. 
The Calcutta and Punjab view is that the amount found due under 
the decree is the basis of valuation for purposes of jurisdiction: 
while the Rangoon High Court takes the value of' mortgaged 
property to be the jurisdictional value. 

63. VALUATION IN APPEALS.— There is a conflict of 

view on the question wh.ether paragraph (ix) of 8. 7, Court-Fees 
Act, i.s confined to suits only, or applies to appeals as well. The 
following results may be tabulated on a consideration of the different 
views prevailing in tlie various Higli Courts:— 

(1) An appeal, by plaintiff, against dismissal of suit for 
redemption, relates to the right to redeem, and Court-fee is payable 
on the principal amount secured by the instrument. 

(2) An appeal, by plaintiff, relating onJ>j to the amount 
decreed payable on redemption, and praying for its reduction, is 
to l)e valued under Art. 1, Sch. I on the deficiency claimed. 

(3) An ai)peal, !)y defendant, relating to the right to 

redeem or foreclose, involves no change in the nature of suit, and 

( ourt-fee is payable, as in suit, on the principal amount secured hv 
the instrument of mortgage. 

(4) An appeal, by defendant, relating onlv to tlie amount 

decreed payable on redemption and wanting its increase, is to bo 

\ allied under Art. 1, Sch. II, on the value of subject-matter 
in appeal. 

(5) When the appeal, by plaintiff or defendant, relates to 
nic right to redeem, and to the amount for redemption, the Court- 

ee is payable under S. 7 (ix) on the principal amount secured by 
the instrument of mortgage. 

(6) W heie the appeal in a redemption suit relates only to 
ail item in the accounts, Court-fee on the memorandum of appeal 

need only he paid on the amount in ciuestion, as if the whole suit 
was to recover that amount. 
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(O III a suit tor salo on tlu* l>asis ot a niortiiam', wher*- a 
Ueeioe is passod deetarini*- tho separate liahilitivs of tlir diftVivnt 
properties, and a defendant appeals. t!ie (’onitdVe is to he 
calculated on the specific sum of money for which the ai>pelhint's 
property has been held liable. 


64. APPEALS AGAINST PRELIiVIINARV AND FINAL 
DECREES.— (1) Where the defendant appeals ajjainst a t*reliini- 
uary decree holdini* that the plaiutift* had the right to reileem, and 
directing the accounts to be taken, and the trial ('ourt in the 
meantime ]>as.ses a final decree for a certain sum found due. the 
defendant s aptveal from final decree should he consolidated and 
considered as one. 


(2) Where the plaintiff obtained a preliminary decree in 
a mortgage suit followed later by a final decree re<iuiring the 
plaintiff to pay a certain sum, the i>laintiff appealing auainst the 
tuvliminary decree on a Court-fee of Rs. 10. lias to pay Court-fci' 
on apiieal against the final decree. 

(3) An aiipeal against a final decree passed in a foreclosure 
suit has to he stamped ad valon vi as an appeal from the decree. 


(4) Where in a suit for redemption a preliminary decrei' 
was first passed fixiiig the amount payable, followed by a final 
decree, and separate appeals against the preliminary decree as 
also from the final decree are i)referred, and an (td valorem Court- 
fee has been paid on the appeal from the jireliminary decree on th*' 
amount of reduction claimed by the appellant. Court-fee stami) of 
Rs. 2 only is sufficient on the ai)i)eal from the final decree. 


65. SEVERAL MORTGAGES.—Where there are twtt 
mortgages upon the same property in favour of the same person, 
and one of the mortgages is declared to be genuine, the subject- 
matter for the purpose of determining Court-fee payable on any 
appeal against the decree is the value of the mortgage found to be 
genuine by the Court of appeal. If there are different mortgages 
in favour of one and the same person, in respect of same propertp. 
the mortgagor cannot seek to redeem u.se of them without redeeming 
the others. But not so if they are different properties. If in a 
suit for sale on a mortgage, the defendants are impleaded as 
subsequent mortgagees, and held to be sub-mortgagees, and tin y 
ap])eal claiming to be prior mortgagees, (’ourt-fee i.s payable undm- 
this paragraph, and not a fixed fee as on a prayer for declaration. 

66 . FORECLOSURE SUITS.—A suit for foreclosure of a 
mortgage should ])car ad valorem Court-fee on the principal sum 
secured by the mortgage bond sued on. 

67. FORECLOSURE APPEALS .—The Sxgvvk view is 
that in a claim for foreclosure where there is no dispute 
as to the price of redemption, and the dis[)ute is confined 
entirely to the right to foreclose the whole or a portion 
of t[he propertij, the value of a suit or an appeal for Court-fee 
purposes is the i)rineipal sum secured by the mortgage. Where 
the right to foreclose is the sole matter in controversy, the subject- 

C—d 
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niatter of appeal must no doubt be valued on the amount of 
prineipal moitjraoe-debt, but the qualification introduced by the 
vifw taken in Allahabad and Patna High Courts is that the fee is 
payable on the amount found actually duo by one party to the 
<.ther. Where an appeal is preferred from a decree in a 
foreclosure suit to tlie effect that the amount to I)e j^aid to the 
mortgagee sliould be reduced by a certain amount, or wliere the 
mortgagee decree-holder seeks to enhance the amount decreed as 
payable to him by the trial Court, Court-fee is ad vtdorem on the 
sub.iect-matter of appeal under Art. 1, Sch. T, of the Act. The 
Oudh (^ourt s view is that S. i (ix) is applicable only where the 
^piestion raised by the plaint or memorandum of appeal is the 
right to foreclose apart from such a right for an adjudged sum. 
But that if the appeal challenges merely the amount to be paid or 
received, witliout questioning tlv right'to foreclose, the Court-fee 
payable on appeal will be according to Art. 1. Sch. I on the value 
of tli<‘ sub.iect-matter in dispute. The Allahabad High Court does 
not apply S. 7 (ix) of the Act to appeals. 


68. SUITS ON MORTGAGE BY CONDITIONAL SALE.— 

T nder S. 7 (ix) wliero a peison holding a mortgage bv conditional 
sale api)lies to have tlie sale declared absolute, the fee is to be 
calculated in accordance with the principal amount secured bv the 
instrument of mortgage. 

69. SUITS FOR SPECIFIC PERFORMANCE—S. 7 (x).— 

This i)aragrai)h ])rovides the mode of valuation, for purposes of 
Couit-fees, of suits for specific performance (i) of a contract of 
sale, (n) of a contract of mortgage. {Hi) of a contract of lease, and 
(iv) of an award. This paragraph will be applied even though 
the suit is coupled with other reliefs con.sequential on the main 
prayer for specific* performance. 

A suit for the specific performance of a conti’act of exchange 
falls under S. 7 (A ). Cl. (a) of the Act. 

A suit claiming relief other than specific performance based 
on one of the four classes of action specified in this paragraph, and 
against ])ei*sons not parties to, or liable under, the contract, is 
outside tlie scoiie of this paragraph; e./y., suit by mortgagee for 
possession of land on ground of ou.ster by mortgagor; or suit 
based on a contract of guarantee; or a suit for possession by the 
lessee of land comprised in a lease. 

70. CONTRACT OF SALE—Relief by delivery of possession. 

-—A suit by plaintiff alleging a contract of sale, in which the pra 3 'er 
IS that the defendants might be compelled to complete the sale to 
the plaintiffs, b\' the execution of a convej'anCe, and the regis¬ 
tration of the sale-deed, and for possession of property has been 
held to be in substance one for specific performance of a contract 
of sale, falling under S. 7 (x). 

71^ CONTRACT OP MORTGAGE.—A suit would fall 
under S. 7 (x) (b) where a mortgagor or mortgagee has performed 

Ids part of the contract, and the other party is in default in the 
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porformaiu ‘0 of liis part of tlu* coiilrarl, (.(/., wlu-ro llu' loan is 
iulvaneeil. and tlie inoit»i‘«e-«lov(l is not I'xorntfil, or r/cc rtr.sii. 

72. CONTRACT OF LEASE—VALUATION FOR COURT- 
FEE AND JURISDICTION —Wliore an aiiivement i>f loaso. 

tor tlu* purpose of elearin^ eertain jungle lands, was made undei- 
whieh a lease was to he granted to lessee after Iho land had heen 
<‘leaied. tlie suit falling under S. 7 (x) (e) of the (’omt-h\es Act. 
was to l)e valued a'‘eordin»' to the anu)unt of the rent of land pay¬ 
able for the first year of the term in resj)eel of \\hieh the lease was 
'Claimed; and, under S. S of the Suits Valuation Aet, that would 
1)0 the valuation for i>uri>oses of jurisdiction. 

A suit by a lessee to obtain })OSsession of the proiauty com¬ 
prised in his lease and of whieh possession has not het*n yiveii Is 
not governed bv this clause, l)\it falls within the purview of S. 7, 

Cl (V) (c). 

73. SOTTS BETWEEN LANDLORDS AND TENANTS— 
S. 7 (xi). —The words “landlord and tenant " include ex-land¬ 
lord and ex-tenant. This paragraph prescribes tlie (’ourt-fee in 
certain specified classes of suits between landlord and tenant, riz., 
(-Is. (a), (?)) and (cc) relating to suits by landlords against ten¬ 
ants; and Cls. (e), (d) and (/) relating to suits by tenants against 
landlords. A suit based on title to the property against jiersons 
not standing in the relation of landlord and tenant, for eject¬ 
ment against certain defendants cannot he governed by para. 11 

of S. 7 of the Act 


Suit by landlord against tenant and a strangtu*: a suit for 
declaration of occupancy riglits; a suit for assessnuuit of fair and 
■equitable rent; a suit by landlord for declaration of Kudirarani 
rights; a suit by alleged tenant against landlord and third 
person do not fall strictlv within the contemplation of S. 7 
(x) of the Act. 

74. VALUATION FOR COURT-FEE AND JURISDIC¬ 
TION. —In the case of suits falling under S. 7 (xi) of the Aet, 
the value for purposes of jurisdiction shall he the same as for pui- 


poses of Court-fee, and accordingly, it must follow the same. 
Under the Court-Fees Act, as amended hy Act VI of 1907), under 
Cl. (xi) (cc) of S. 7. suits between landlords and tenants for the 
iccovciy of immoveable propiu'ty from tlie tenants have to be 
valued for the purpose of payment of Court-fees upon the rent 
payable for the year next before the date of i)iesenting the plaint. 
Under S. 8 of the Suits Valuation Act the same must he taken 
to be the valuation for the purpose of jurisdiction. 


75. SUITS FOR DELIVERY OF MUCHILIKAS—S. 7 

(xi) (a).— This clause relates to a suit hy a landlord against his 
tenant “for the delivery by the tenant of the counterpart of a 
lease.” The counterpart of a lease is known as a muchdika, 
while the lease issued by the landlord to the tenant is called a 
pat to, 

76. SUITS BY LANDLORD FOR ENHANCEMENT OF 
-RENT—S. 7 (xi) (b).— This paragraph applies to suits by a 
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landlord for the enliancement of the rent payable by a tenant* 
such suits are eoy:nizable l)y Revenue Courts only, under pro¬ 
visions of S. 77 (3) ((/) of tlie Punjab Tenancy Act, 1887. 

77. SUIT BY TENANT FOR THE DELIVERY BY LAND¬ 
LORD OF A LEASE—S. 7 (xi) (c).—This is provided by S. 

of the Madras Pstales Land Act, and is similar to the correspond¬ 
ing- suits by landlord falling under paragraph (xi) («). 

78. SUITS BY LANDLORD FOR THE RECOVERY OF 
IMMOVEABLE PROPERTY FROM A TENANT—S. 7 (xi) 
(cc).—This clause was inserted ])y the Amending Act VI of 
190.*). Such suits, prior to the amendment, fell under S. 7 (v) 
of the (.’ourt-Fees Act, as being suits for i)ossession of land, and 
were governed by S. 14 of the Madras Civil Courts Act (III of 
1S73). 


79. SUIT FOR ARREARS OF RENT AND POSSESSION 

—S. 7 (xi) (cc) .—Under S. 7 (xi) (cc) of the Court-Fees Act. 
one year’s rent is the proper valuation of a suit for recovery of 
immoveable proinuty from a tenant including a tenant holding 
over. Tlie Court-fee i)ayable has to be determined on the nature- 
of allegations in the plaint, and not on the pleadings in the written 
statement of the defendant. Accordingly, even -where there -u'as- 
a denial of plaintitf's title, in the written statement, a suit framed 
on the alleged relationship of landlord and tenant, for a relief 
falling- under S. 7. C’l. (xi) (cc) should succeed or fail, according 
to the finding on this ]>oint, and the Couif need not go into the 
question of title raised in defence. 

80. SUIT FOR RECOVERY OF PROPERTY FROM A 

TENANT.—S. 7 (xi) L*c) applies to a .vtn7 fov recovery of im- 
moveahU property from a tenant. It is open to the defendant ta 
deny the relation of landlord and tenant set up by the plaintiff. 
If he succeeds the plaintiff’ will be unsuitod, and cannot fall back 
on the altciTiative plea that defendant is a trespasser liable in 
damages for use and occupation. 


81. SUITS TO EJECT A TENANT.—A suit for ejectment 

against a tenant comes under S. 7 (xi) (cc) of the Act, and is-^ 

chargeable on one year’s rent and not on tlie market-value of tlie 

Iiouse. An application under S. 27 of Act X of 1859 for the 

assistance of thfi Collector, in ejecting a raiyaf, however, is not 

i\ suit, and requires a C’ourt-fee of annas eight only. A suit to- 

eject a thikadar after expiry of lease is a suit within this 

Cl. (xi) (cc) of the Act, which applies to cases wliere- 

a pei-sou was a tenant before, Imt his tonanev has been dctermincci 
since 


82. SUITS AGAINST TENANT HOLDING OVER.—A 

tenant holding over is a technical expression used in S. 116, Trans¬ 
fer of Propeiiy Act. This section is supplemental to S. Ill (a)^ 
according to which a lease determines by efflnx of time limited 
thereby. A\ here a “teuant-on-sufferance” remains in possession- 
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jn spite ot* a ^Yrittou iiotico to quit liavini*- hi-i-ii svi-vi-il, the suit is 
an orcHnai'V suit for possession afrainst a trespasser, -whieh lias to 
he valued for Court-fee and jurisdiction under S. 7 [d] of the 
Act. similarly the successoi*s of the lessee who does not eiittu' 
hy a lawful demise or title are not tenants on suft'eranoe, i)iu 

trespassers, and 8. lib*, Transfer of Property Act. has no 
application. 

83. SUITS AGAINST TENANT AT FIXED RATE. 
Prior to the Amending Act VI of 190r>, a suit to eject a tenant at a 
fixed rate Avas lield to be a suit for possession of land within the 
meaning of S. 7 (v) of the Court-Fees Act, hut the Ainendtnii 
Act provides expressly for cases in which a landlord stacks lo 
recover possession from tlie tenant and the ('ourt-fee payable has 
been gi’eatly reduced. An occuiiancy tenant is also'liable lo 
<?viction under this clause. 


84. VALUATION OF SUIT TO EJECT A TENANT. —.\ 

suit by a person in possession of a iiortion of the building as wi ll 
the site on which the ])uil(lin 2 ^ stands, to eject a i verson occupy in s> 
another portion of the building, is either not cajiabic of valuation 
at all, and M'ould fall under Sell. II, Cl. 17 (vi) ; or if it can lie 
valued, its value is to be determined under S. 7, Cl. (xi) (re) a1 
12 times the monthly rent yielded, but its value cannot lie tin* 
market-value of the land and the buildings thereon under S. 7 (v) 
of the Aet. 


85. SUIT TO CONTEST NOTICE OF EJECTMENT—S. 7 
(xi) (d) .—A suit to contest a notice of ejectment is provided fnr 
by S. 45, Punjab Tenancy Act. A suit by a ]>crson served with a 
notice of ejectment, against the landlord, to contest the notice, 
<luestioning the legality of the notice, or claiming the value of 
improvements effected by the tenant, reiiuires to lie valued foi* 
purposes of Court-fees at a year's rental. 

86. SXnTS TO RECOVER OCCUPANCY PROPERTY—S. 7 

vxi) (e). —This clause applies to suits hy a tenant for recovery 
of possession of immoveable property in Avhieh jdaintiff has 
occupancy rights against his landlord. This is the converse of tiu* 
case provided under Cl. (ce). A suit by a tenant against his 
landlord and a stranger (viz,, a licensee, or tenant of the land¬ 
lord, or a trespasser) for recovery of occupancy rights, would not 
be covered by this paragraph. A suit for pos.session by an 
occupancy tenant against his landlord on the basis of illegal 
ejectment falls under S. 7 (xi) (e) of the Court-Fees Act only 
when there is no question of title to be gone into. But, when a 
<luestion of title is involved, the case would fall xmder S. 7 (v) 

of the Act, and the Court-fee would lie payable on the market- 
value. 


87. SUITS FOR ABATEMENT OF RENT—S. 7 (xi) (f).— 

Ihis class of suits are the conver.se of suits liy landlord for 
■oi^ancement of rent. Clause (/) deals Avith suits by tenants, 
where they can claim an abatement of rent, by tlic terms of a lease, 
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on the happeninjr of a contiujreney, or where it is provided for by 
statute. The valuation of such suits is at a year's rental. 

88 FEE ON MEMORANDUM OF APPEAL AGAINST 
ORDER RELATING TO COMPENSATION—S. 8.— Section 54, 
T.and Acepusition Act of 1895 provides an appeal to the High 
(’ouvt from the award, or any part of the award of the 001114 in 
anv in-oeeedings under that Act. Section 8 of the Court-Fees 
Act deals with the fee payable on a memorandum of appeal, 
against an order relating to compensation, by persons claiming 
compensation, where the claimant claims more than the amount 
awarded by the lower Court. The section has no application 
where the Crown is the appellant. The disputes between co¬ 
sharers as to the extent of their right, and the apportionment of 
the compensation form no \mvt of the award, and such disputes 
would be definitely beyoml S. 8, Court-Fees Act. The special 
provision in S. 8 of the Act makes Art. IT (iv) of Second 
Schedule inapplicable to appeals by claimant, under the Land 
Acquisition Act: and this Article of the schedule is not appli¬ 
cable to appeals by Crown. In an appeal by the Crown against 
the award, Court-fee payable is an ad valorem fee under Art. I 
of the First Sciiedule. 

89. APPEALS BY CO-SHARERS ON QUESTION OF 
TITLE OR APPORTIONMENT—ART. 1. SCH. I. —A decision 
in a reference under S. 30 of the Land Acquisition Act is not an 
“award"; it is an appealable decree passed in civil proceedings 
determining civil rights of two sets of contending parties, to 
which S. 8, Court-Fees Act, is not applicable, and which is governed 
by Art. 1. Sch. I of the Act, under w'hich the Coui-t-fee is pay¬ 
able ad valorem. Where the District Judge rejects an appli¬ 
cation for apportionment, and the petitioner is referred to the 
Civil Court for filing a regular suit, the order in question is not 
a decree, and the Court-fee on the memorandum of appeal against 
such an order is not required to be paid ad valorem, under Art. 1. 
Sch. I of the Act. but a fixed Court-fee is chargeable under Sch. II. 
Ai*t. 11 of the Act. 

90. Where no compensation has been allowed by an award 
under Land Acquisition Act, C'ourt-fee payable on memorandum 
of appeal is the ad valoreai Court-fee on the amount claimed. 
An order as to the disposal of compensation money, on a reference 
under S. 18 of the Ijand Aeepusition Act, is appealable as from an 
original decree, and requires an ad valorem Court-fee stamp. 

91. COURT-FEE ON THE STATUTORY ADDITION.— 

An appeal is different from the elaim put forward before the 
Collector, in so far that the extra amount of compensation money 
elaimed by an appellant in an appeal, under the Land Acquisition 
Act, should under S. 8 of the Court-Fees Act include also the 
15 per cent, statutory addition on the market-value, and that he 
should pay Court-fees on the total amount including the 15 per 
cent 
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. appellate COURT.-Au apiH.llnn,. in 

Am>ellate Court cannot pass a deeivc for a lai-cr ainouut than that 

ofaimetl m the memorandum of appeal, unless, hefore the iudiiiiient 

amendment of the memorandum of appeal is 
allowed, and the additional Court-fee paid in. 

TUTA ASCERTAIN NETT PROFITS OR 

^ Court-Fees Aef indi¬ 

cate that the legislature foresaw that plaints in suits for i)ossrssion. 

or pre-emption of lauds, houses or gardens, mav, and will, I)e 

received about which a doubt will arise, and reuardiiii*- which in.|uir\- 

may show that the whole of the Couid-fee prescribed lias not bee'n 

pam. Ihese sections provid- machinery for ascertainino the 

fK l!t ot land and houses, the subject-matter of a suit when the (’ourt 

links that the value has been wrongly estimated to tiie detriment 
01 the revenue. 

The Court has power to revise plaintiff’s estimate of markrl- 
value or net profits, in suits specified in 8. 7, Cls. (v) and (vi) of the 
Lourt-I-ees Act: and a local investigation is discretionarv. Such 
inve^igations to be held under S. 9 may be by commission, and 
The Commissioner’s report will be treated as part of evidence in 

T] Court Avill take further evidence if necessary, 

ihe Court is not bound to issue any commission, and the investi¬ 
gation may be undertaken liy the Judge himself. Tlie Court can 
proceed under S. 9 and assess the value by proceeding strictl\' 
according to law, in the manner provided in the sectiom and not 
m an arbitrary and illegal way. It is not in the power of the 
ij-ourt to call upon the plaintiff, or the appellant, to produce evidence 
o substantiate the value which he has a.ssesscd upon the projierty 
in question, and on his failure to prove that the Court-fee is what 
he the party alleges it to lie, to dismiss the suit or appeal foi 

non-prosecution. 


,11 SUIT, WHETHER INCLUDES APPEALS.—The 

Allahabad High Court holds that Ss. 9, 10 and 11 of the Court- 
ces Act relate to suits, and do not relate to appeals. But the 
^unjab view', supported by Calcutta and iMadras cases, is that 
suit includes appeals, and it w'ould be competent to the first 
Appellate Court, as also, to the Court of second appeal, or further 
appeal, to call upon a party, whose fee was in defect in the sub- 
oiainate Court, to make good such doficioncy, within a reasonable 
nme to be fixed by the Court in accordance witii S. 10 (ii) of the 
Court-Fees Act, on penalty of having anv decision in his favour in 
the low'cr Court set aside. 

ri/vTT^ provisions of CIVIL PROCEDURE CODE AND 
COURT-FEES ACT COMPARED.—Ss. 9, 10 and 11 of the Court- 

^ oes Act are not in conflict with S. 28 of the Act; and Ss. 9, 10, 

1 and 28 of the Court-Fees Act are not in conflict with O. 7, 

• 11, Civil Procedure Code, 1908. S. 8 empowers the Court 
o issue a commission for the purposes therein mentioned; and 
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10 enacts that if the Coin-t finds on inquiry that a sufficient 
i’ourt-foe has not been paid, it is-bound to stay the suit and to fix 
the time Avithin which the additional fee can i)e paid. If the fee 
is paid aceordinglv. the plaint is as valid as if it had been properly 
stamped in the first instance. If the fee is not so paid, the suit 
sliall be dismissed, which is to lie comi>ared with rejection of 
nlaints under O. 7, K. 11, Civil Procedure Code. The only Court 
which can i)ass the order dismissing the suit, under 8. 10, Court- 
Fees Act, is the Court having jurisdiction. The ])rovisions in 
S 10 "(ii)' are mandatory, and the power conferred by this provi¬ 
sion of law may be exercised at any time so long as the suit remains 

before the Court. 


96 SUITS FOR MESNE PROFITS OR ACCOUNTS— 

procedure when amount decreed exceeds 

AMOUNT CLAIMED—S. 11. —By Madras Act V of 1922, 

paragraph 2 of S. 11 has been replaced by two substituted para- 
oraphs ])roviding for tlie realisation of Couit-fees on past and 
future mesne jirofits exceeding the claim in suit. 


S. 11 applies to suits, for accounts, and suits for mesne profits 
])uro and simiile. It also applies to claims for other reliefs in 
which a prayer for accounts or mesne iirofits is also included. In 
such cases, the plaintiff should state approximately the amount 
claimed, and the valuation given is tentative, and the Court can 
])ass decree for larger amount than the claim, and levy additional 
<’ourt-fee. An administration suit falls under this section. 


This section applies to suits for past mesne profits up to 
institution of suit; but there is some conflict where future mesne 
])rofits are claimed, 'there is no cause of action at the time of 
commencement of suit for profits subsequently accruing, 

]>ut the possession of property decreed with mesne profits means 
mesne profits up to the time of possession being delivered, and where 
u plaint asks for past as well as future mesne profits, and Court- 
fee is paid for past mesne profits only, S. 11 of the Court-Fees Act 
applies. The fee payable under paragraph 2 of S. 11 is not the 
fee upon an estimated amount stated in the petition, but upon 
<;xcess of the amount actually found due by the enquiry over and 
above the amount ui)on Avhich the fee has already been paid. 

97. CASES TO WHICH S. 11 IS INAPPLICABLE.— 
This S. 11 does not apply to the case of an interest accruing upon 
a money-decree passed in a mortgage-suit; nor to assessment of 
additional Court-fee by reason of interest pendente Ute. A claim 
for compensation for vise and occupation of a house is within the 
section, but not a suit for damages based on fraud, nor a decree 
aAvarding compensation in a land acquisition ease. 

98. CONSTRUCTION OF THE SECTION.— The section 
is construed strictly in favour of the subject. The term sxdt is 
taken as analogous to distinct relief as to mesne profits or accounts 
in a suit combining different prayei*s or part. Similarly, the 
words ^^suiis for account** mean such portion of the suit as claims 
the relief by way of accounts. The first part of the section contem- 
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plates stay ol‘ execution till tlie extra t'ourt-i'ee (>ayal)le is paid; 
tile diivciion as to payment of such t’ouit-fees witliiii lime is no 
I'.art of decree. Tlie tiiud iirovision in para. 2 contemplates levy 
of extra Court-fee \vitlun time fixed or, in default, a tlismissal of 
suit. 

99. COURT-FEE IN SUITS FOR PAST MESNE PRO¬ 
FITS .—A plaintiff suing for past mesne profits may value his 
claim eitlier definitely or approximately. I’ourt-f'ee is to be paid 
<nl valoron on the amount claimed. The procedure for collection 
of additional fee is luovidcvl in S. 11 (1) by stay of execution 
until the fee is paid. Where the final decree a\vard.s amount in 
excess of the claim, the plaintiff is called ui^on to ]y,\y Court-fee 
on the dift'crcnce between the sum decrec«l and the amount 
claimed. 

100. INQUIRY AS TO MESNE PROFITS —An appli¬ 
cation for ascertainment of future mesne ]>rofits is not a ])laint, 
and no Court-fee is leviable until the amount is ascertained. The 
Court when decreeing a suit for jmssession of immoveable ])ro- 
perty may direct an intpiiry as to past or future mesne ])rofi1s, to 
be followed by a final decree. 

101. DECREE FOR FUTURE MESNE PROFITS.— In 
some High Courts, no Court-fee is held payalile in res])ect of future 
mesne profits directed to be determined in execution. But the 
weight of authority is now in favour of tlu* view lliat the excess 
Court-fee can be exacted on future mesne ])rofits, but only after 
tile amount has been ascertained. 

An apiieal again.st order about period of mesne jii-ufits does 
not require an <i<I calorem (’ouit-fee on amount of jirofit.s, as (\mrt- 
fee will be payable when mesne jirofits have been ascertained. How¬ 
ever, an apyieal from a final decree in resjiect of subsequent mesne 
yirofits is chargealile with ful raJorcm Court-tee. under Slcli. I, 
Art. 1, Court-Fees Act. 

102. DECREE FOR POSSESSION AND MESNE PRO¬ 
FITS.—Where the decree is. for possession and mesne profits, 
the procedure indicated is a final decree for ])Ossession, capable 
of immediate execution, with a decree for past mesne profits, 
which may be final, or a yireliminaiw decree directing irupiiry. 
The decree as to future mesne yirofits is always a pi’oliminary 
decree. A final decree will be pas.sed in accordance witli the result 
of such inquiry as may be directed in respect of past or future 
mesne profits. Such decree will not be executed until jiayment 
of additional Court-fee. 

103. PENALTY FOR NON-PAYMENT OF ADDITIONAL 
COURT-FEE.—The first part of S. 11 is not intended to fix a time 
for payment of extra Coui’t-fee in respect of future yirofits, but 
provides stay of execution till such payment is made. A direction 
as to payment of fee within a time fixed is not a yiaii: of the 
“decree*', meaning the final decx’ec in the suit. Tlie dismissal of 
a suit is not a jienaltv for default under 1st yiaragrajih, which deals 

C—e 
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with a case wheiv profits are settled by a decree. The 2iid 
para«:raph deals only with a case where mesne profits are ascertained 
in execution of the decree, the two paragraphs lieing mutually 
exclusive. The Court-fee on ajipeal is jiayable on the amount 
definitely ascertained in execution. 


104. DECREE BEYOND LIMITS OF PECUNIARY JURIS¬ 
DICTION.—There is a conflict of view between several High 
Courts as to the competency of Court, in suits falling under S. 11, 
C’oui't-Fecs Act, to pass a decree in excess of the limits of their 
pecuniary jurisdiction. One view is that the jurisdiction to hear, 
and make a decree in. a suit or appeal is determined by the plain- 
tiff's valuation in his plaint and the Court can pass a decree for an 
amount in excess of the limits of its pecuniary jurisdiction. The 
second view is that a Court of restricted jurisdiction can only give 
a decree within the limits of its pecuniary jurisdiction. The third 
view draws a distinction between the jurisdiction to enteitain and 
decree a claim: a preliminaiy decree passed by a Court competent 
to cnteitain suit is not void; though the final decree should only be 
l)assed by a Court competent to decree the claim, to whom the case 
is transferred. Sucli Court may have a trial de novo. 


105. VALUATION FOR JURISDICTION.—In suits for 

account, or for mesne profits, which are not excluded by S. 8 of 
the Suits Valuation Act from the application of the rule, the value 
for C’ourt-fees and jurisdiction shall be the same. The approxi¬ 
mate amount stated in the plaint is to be taken as the value of the 
suit, both for purposes of Court-fee and jurisdiction. Mesne 
profits subsequent to suit cannot be taken into consideration; but. 
in a suit for possession of immoveable property and ])ast mesne 
profits, the aggregate value of two reliefs is taken as the value of 
one entire suit. The appeal in such cases is to be valued at the 
same amount as in the original suit. 


106. VALUATION OF SUITS IN APPEAL—FORM OF 

APPEAL.—According to the Calcutta, Allahabad and Bombay 
High Coui-ts, the valuation of the suit, for purposes of appeal, is 
the value of the subject-matter in appeal, including the value' of 
the immoveable property, and the mesne profits decreed or ascer¬ 
tained by the first Court. According to the Lahore High Court, 
the approximate value is not binding upon the parties for the 
purpose of determining the form of the suit as well as appeal, and 
this is regulated by the amount ascertained or decreed by the 
Court. The Madras and Patna view holds that the rule to be 
applied to suits, as well as appeals, is to take the amount or value 
of the subject-matter as fixed in the pl<iini, regardless of subsequent 
ascertainment of mesne profits on inquiry, or the amount decreed 
by a Court, with jurisdiction to entertain'a suit, or appeal. 

107. DECISION OF QUESTION AS TO VALUATION— 

Sectiom 12. S. 12 is evidently framed for fiscal purposes, 
calculated to protect and safeguard the interests of revenue. Cl. (1) 
of the section makes the decision of Court, on the question of 

valuation, final between the parties: but Cl. (2) enables the Court 
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ot* iipiHnil, review or revision to eorreet anv mistakes "to the 
detriment of reveinie." The seheme of the seetion is to see that 
the revenue is not defraiuled. and that tlie jn oper fee is pa it 
(.Joveinment for the trial of tl^e suit, whieh includes anneals. 


1 to 


108. APPLICATION OF THE SECTION.—Tlii 


IS section 


t 

a 


has no apidieation to the ()ri<>inal Side of Hijrh C’ourt; aiul i 
de:ds witli fees in t'ourts and puhlie offices other tlian those referi-ec, 
to in f’lta]der II. The seetion is not applicable to a question as 
to cate<;oi‘y or class of suit, but api)lies to a (luestion of valuation 
merely in a certain class. S. 12 does not give jurisdiction to a 
f'ourt to exercise any powers, in connection witli a decretal order, 
after the Court passing it has become functus officio by havinu' 
disposed of the case. It is not applicable to question of juris¬ 
diction uf C'ourt; nor is it applicable to cross-objections to an 
appeal, except in ^ladras. 


109. QUESTION AS TO VALUATION DISTINGUISHED 
FROM CATEGORY OF SUIT.—Almost all Higli Court.s are 
agreed that under S. 12 it is merely tlie decision of the Suimrdinate 
Courts as to valuation distinguished from the category of suit whicli 
is made final as between the i)artics to a suit. 


110. DECISION BY LOWER COURT. EXPRESS OR 
IMPLIED.—The words in Cl. (1) of S. 12 "shall he decided hij 
the Court'" do not carry with them the meaning that a formal 
decision is necessary on a distinct question or issue relating to 
valuation being raised. When a C’ourt recinves a plaint, petition, 
or any other pleading, its act. through the Chief ^Ministerial 
Officer, amounts to an implied decision that the t)roper Court-fee 
has been paid. And, if a plaint or memorandum of appeal has 
been registered, with an izisuffieient (’ourt-fec, the ease may b(> 
dealt with under Cl. (2). by the Appellate Court, when tlie matter 
comes up before it. 


111. CONSTRUCTION OF STATUTE. STRICT. —Section' 

12, being fiscal enactment, of a penal nature, is strictly 

construed, and it is not applied to cover matters other than 

valuation of suit. Cnder S. 12, finaliO' attaches to decision on 
question of valxuition merely; and the decision of a Court on the 
question of its jurisdiction to entertain the suit is not intended to 
be final. Questions as to category or valuation for purposes of 
jurisdiction are not covered by S. 12 (i) of the Act. The scope ot 

the section is made narrower still, h.v change in the Code of Civil 

Procedure, which makes orders rejecting plaints open to appeal 
as a ••decree'*. 


112. REVISION.—There is a conflict of view on the 
question whether an order of Subordinate Court demanding 
additional Court-fee under S. 12 (i) or an order rejecting plaint 
in consequence of non-compliance is open to revision, and if so. 
under Avhat circumstances. The Allahabad High Court holds 
that the order directing payment of additional Couid-fee is the 
decision of a “ease'', open to revision under S. llo, Civil 



XXXVI 


The Court-Fees Act. 


PrfKi.*dure C’ode. The Bombay Full Bench holds that revision 
lies under 8. 115. (’ivil Procedure Code, under circumstances simi¬ 
lar to special powers of the Ili^h Court under its Letters Patent. 
The Calcutta view favours power of interference on revision, 
especially when the erroneous decision is as to class of suit, and 
unfavourable to plaintiff. The ^ladras view is not consistent. 
Revision lies accordino* to one set of rulings, and does not lie 
according to others; wldle a modified view is taken by a third set 
of authorities allowing revision when decision is unfavourable to 
j>laintitf. The Lahore and Rangoon High Courts are op)>osed to 
])ower of n vision against such interlocutory order, where another 
remedy e.xists by Avay of appeal from order of rejection. The 
Xagpnr Court favours powers of revision. The Patna view 
favours poweiN of revision in exceptional cases. Its latest tendency 
is against exorcise of power of revision. 


113. POWERS OF APPELLATE COURT. -It is now fully 
e.stablished that the valuation for Court-fee is final as between the 
parties only. The Appellate Court is not bound in fixing the Court- 
fee by the decision of the lower (’ourt as to stamp on plaint. The 
conditions requisite for exercise of the power are as follows:— 

(1) The ca.se must be i)ending before the High Court: 

_ « 

(2) The decision, or tacit order, by lower Court, must be 

wrong, and “to the detriment of revenue”; 

(3) The procedure of giving reejuisite time, to make good 
the deficiency, must be followed; 

(4) The (^ourt should stay suit until the additional fee is 
paid; and shall dismiss the suit in default of payment 

114. OBJECTION IN APPEAL.—An appeal is not barred, 
when question is as to the particular nature of a suit, or as to the 
fundamental question of category. The plaintiff-appellant can 
I’aise the (iuo.stion of Court-fee in appeal against an oi'der ivjecting 
the plaint, or dismissing the suit. The defendant mav also con¬ 
test the sufficiency of plaintiff’s Court-fee in trial Court, and the 
defendant as respondent to i>laintiff*s appeal may raise the pre¬ 
liminary objection that the Court-fee on the memorandum of 
appeal is insufficient. However, when an order passed has been 
accepted by the defendant in the trial Court, it cannot he re-opened 
by him on appeal. 

115. DUTY OF APPELLATE COURT.—The Appellate 
Court might itself take the question of Court-fee in the interests 
of revenue, as it is the duty of High Court to see that the Coui-t- 
fee is paid in the High Court, and in the Coin-ts below; and it has 
inherent jurisdiction apart fi-om S. 12 (2) to insist upon a party 
paying the proper Court-fees throughout the litigation, as a con¬ 
dition precedent to proceeding with the appeal. The appeal 
comes before the Court when it is registered, but no Court-fee can 
be recovered after the appeal is disposed of. 

116. REFERENCE OR REVISION TO HIGH COURT.— 
•Section 113, Civil Procedure Code, 1908, read with O. 46, R. 1, 
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])r(»vi<.U‘s fi)r ivtViv!U*i* to llijili C’ourt iu a suit or an appinl in it 
suit: I'ut ironorallv' tlu* nuestiou of (.\)urt-fei‘s is to Ih‘ (lociiUnl ]>y 
tiio t'ourt for its».‘lf. 

117. REVIEW.—The "finulittf" of the (H*der of the hi’st 
Court does not har the Court I’eviewiuji* its own onler. either on 
the at^plieation of plaintiff, or on its own motion. 

118. SECOND APPEAL.—Seetion 12. ('1. (1) is not 

ai)]>lieaide to Oriuinal Siide of the Hijih Court, hut the Hijiih ('ourt 
is fully eomt>etent in Seeond A]>peal to demand deficit (’omi-fee 
hotli on the t>laint and on the memorandum of api)eal in tlu* lower 
A])t^enaT(‘ (.’ourt. There must he a wrong: decision hy lower 
Court to enable the High Court to exercise this jjower. The 
decision passed, or itiferred from the orders of tlu* Iowa*!- C\)urt. 
must have been to the detriment of revenue. There is no ])ower 
of Court to reduce (\>urt-fee where the wrong decision is against 
the subject. However, the Court-fee cannot be demande<l whero 
the lower Court made no order, or where the plaintiff mei\*ly 
failed to carry out Court’s direction as i)romised 

119. PROCEDURE AS TO ENFORCEMENT OF DEFI¬ 
CIENCY.— Section 10 (ii) provides the procedure as to enforce¬ 
ment of deficiency. The Ai)pellate Court is bound to give a reason¬ 
able time to be fixed by the Court for j>ayment. and can take action 
onlv on default of plaintiff. Both parties can be directed to pay 
the deficit Court-foe, but the section is not applicable to cross¬ 
objections by defendant-iespondent. 

120. COERCIVE MEASURE AND PENAL CONSE¬ 
QUENCES OF DEFAULT.—The High Court can dismiss the 
appeal or stav execution of decree until additional C ourt-foe is 
paid. The party in default is not entitled to any advantages of his 
previous litigation. 

121. REFUND OF FEES PAID ON MEMORANDUM OF 
APPEAL.— Section 13 i>rovides for refund of fee jiaid on a 
memorandum of appeal (1) when a plaint is rejected and is 
ordered to be received on appeal, (2) when a memoranduni o 
appeal is rejected and ordered to be received, and (3) when a 
plaint or memoi’andum of appeal is disposed of by the 
Court oil a preliminary ]:oint and there is a remand order ^oi a 
second decision bv the trial Court. An order under S. 13 o le 
Court-Fees Act is of a mandatory nature, which makes it obJi- 
gatory on an Appellate Court to grant a certificate under cir¬ 
cumstances mentioned in the section. 

122. APPLICATION OF THE SECTION.— Section 13 

permits and directs the refund of (’our.t-fee paid on memorandum 
of appeal, when the case is remanded under O. 41, R. 23, Civil 
Procedure Code, on reverstil of the decision of Court of first in¬ 
stance on a preliminary point. A certificate of refund cannot be 
given in an appeal from a preliminary rfecrec, and the .section doe*^s 
net ajiply where a decree is .set aside against some of tlie defend- 
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ants or respondents only. But, where the appeal is remanded 

in pint, of the subject-matter of suit, a proportionate refund is 
allowed. 

The word in S. 13 includes appeal. Aecordino-lv S 13 

applies to remand under O. 41, R. 23, Civil ProcedureY'o.le in 
second appeal to the lower Appellate Court. The expre.s.4ion 
•Mower (ourt*’ has similarly been given a wide meaning and for 
set^nd appeal, the lower Appellate Court is the lower Court. 

123. PRELIMINARY POINT—MEANING OF —The ex¬ 
pression • preliminary point*’ is not confined to such legal points 
only as may be pleaded in bar of suit, but comprehends all such 
points as may have prevented the Court from disposing of the case 
on th- xnerits, whether such points are pure qiiestioiis of law. or 
pure questions of fact. It means some point either collateral to 
the merits which tirechided their determination alto^^ether or 
some particular question which though relating to the merits, pre- 

cludes their general determination, and avoids the necessitv of the 
full hearing of the suit. 


+ ^^^ySTRATIVE CASES.—Thus a question of plain- 

titt s locus stinuh Xo sue, or bar by res judicata, or plea oflimita- 

.luri.sdiction, or absence of cause of action, or in¬ 
admissibility of evidence, or no proof of public'ation of libel or 
plaint requiring an amendment are questions of a preliminary 
character. Similarly, qiuestion of estoppel, or validity of award 
or abatement of suit are points preliminary to a decision on other 
points. And the wei-rht of authority is now in favour of the opinion 
that questions not collateral to the merits of a case, e.a , as to the 
factum or the validity of a contract, or a title to maintenance, are 
all treated as preliminary points, as their reversal leads to a re- 
mand for disposal of the other issues in the ca.se under O 41 R ‘^3 

Civil Procedure Code. Where the Court has adjudieap.d’on alZ 

the issues, O. 41, K. is inapplicable, as the decision of the 
lower Court IS not solely on the preliminary point. 

125. REMAND FOR RETRIAL OUTSIDE O 41 T? 

phdi^f is^iofoif’^^^r directing aiuendment of 

plaint IS not on a preliminary point, but falls under the inherent 

ll P*'Ofedure Code. The 

Appellate Court has general powers of remand under S. 151 Civil 

Procedure Code, under which remand is allowed even where the 

decision appealed against was not on a preliminarv point, or 

where the order passed is not in strict conformity with O. 41, 

p;,.iT P ^"■"f^^dure Code. This power under S. 151, 

I* ‘^-''ei-cised only in very exceptional cases, 
nhen the ends of justice require this to be done. A refund of 

Code* obligatory under S. 151, Civil Procedure 


126. REFUND WHEN NOT ALLOWED.-No refund is 
allowed where an appeal is dismissed for non-payment of deficit 
Court-tee, or because it is not maintainable. WTiere the suit has 
not been disposed of by the first Court, as in the case of a preli- 
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ininaiy dcciw. a lofuiiil is not allowed. Siinilaily^ where the 
remand is not on a preliminary point, or a snit is eom])roinised, 
no refund ean l)e made: nor. where the final deeive in a partition 
snit was drawn nj^ by mistake on a Conrt-lVe stamj>. 

127. REFUND UNDER SPECIAL ACTS AND PRO¬ 
VISIONS.—A refund is allowable under Ss. 10. 14, lo and 
19-A to 19-K of th;‘ C'onrt-Fees Act; and also under S. lol. Civil 
Procedure Code. An application for refund need not be in writ- 
inj^. An application for refund, under S. lol, is not exempt, 
except when it is made to a Hisrh Court. 

The provisions of ^ladras Act, VIT of 1892. S. 13; Pre.sideney 
>;mall Cause Courts Act, XV of 1882. S. 73; the Punjab Courts 
Act. XVIIl of 1884, S. 72 also enact refunds of I'ourt-fee in 
certain easels. Also see Xotification Xo. 4o60. Part A, ( I. 3 and 
Standing Order Xo. 90 of the Board of Kevenne, :Madras, dated 

1st Auy:nst, 1873. 

128. REFUND OF FEE ON APPLICATION FOR RE- 
VIEW—S. 14.—Sections 14 and 15 deal with i-efund of Court-fee 
stami)s on leview applications. Section 14 ])rovides a measure 
of relief in cases where the ap]>Iication for review is presented 
after 90 days, but the delay is not due to the petitioner’s laclu'-:. 
The Court has a discretionary i>ower to excuse the delay and to 
direct a refund of the difference between the amount paid and that 
which would have been payable had the application been pre¬ 
sented within 90 days. The next S. 15 deals with refund on the 
success of the ]>etition for review, and a refund under tliat section 

is obligatory. 

129 COURT-FEE ON REVIEW APPLICATIONS .—See 
Arts. 4 and 5, Sch. I of the Court-Fees Act. Concessional half¬ 
rate is to be paid only if the application for review of judgment is 
pmsented before the 90th day. This period cannot be extended, 
for Court-fees purposes, as under the Limitation Act. under bs. ■) 
and 12 of the latter Act. The two Acts are not in pun maffna 
and the applicant is not entitled to a deduction ot time spent in 
obtaining copies of the judgment, and cannot get an alloManee 
the last day for filing tlie application falls on a Siindai oi holiday. 

The proper Court-fee payable on an application for review 
of judgment is the fee leviable on the plaint or 
appeal, and there is no distinction between „tion 

ring to the, whole decree or only a portion of it. 
for review of an order is not covered by S. U, vhich app . ■ 

judgments ending in a decree. 

An application for review of judgment in forvu, pauper,s is 
not liable to any Couid-fee. 

130. REFUND ON REVERSAL 
DECISION ON GROUNDS OF MISTAKE—SECTION 15 

Section 15 authorises the refund of Court-fee on a review app i- 
eation, when it is admitted to a hearing, and as a result the 
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o.ij-inal is ‘'leveiswl or niorlified.” on the- sround of a 

■mistake in la^v or in fact." The refund of Court-fee is obli^mtorv 

under this section. "W liere a review is allowed on the "round of dis- 

eovery of fresh evidence, the section is inapiilicable. The amount 

ot reliind is all l.ut the amount payable on any other application 
minor the Act. * * 

131. INHERENT POWER OF COURT—SECTION 151 
CIVIL procedure CODE.-The Court has inlmfenrpoweJ to 
oulera retiind of tourt-tee under S. 151, Civil Procedure Code. 

to meet the ends ot .insticc and to prevent an abuse of the proce.s.s 
ol ( ourt. A retund ot t ourt-fee under S. 15. Court-Fees 4ct 
c^n be made even if the petition refers to S. 151, Civil ProeedurJ 
( ode as the additional authdrity; and. similarly, a Court may 
direct a retund under S. l.,l. Civil Procedure Code, without 
relerence to ( ourt s powers under S. 15 of the Court-Fees Act. 
The ( ourt can act luuler S. 151. (Mvil Procedure Code, where it 
was mi.sicd by thv appellant practising: a fraud on the Court. 

132. CONDITIONS TO BE FULFILLED.-The conditions 

requisite tor application of S. 15 are that there should be a 
petition or review; that it should be admitted to lieariu"; that the 
former decision IS reversed or modified on <n-ound of mistake in 
law Ol faet. and not due to production of fresh evidence. 

133. MULTIFARIOUS SUITS-SECTION 17.-The object 

ot is. 1, IS to ineveiit loss to the revenue bv the joinder of 

separate causes of action in one suit, whether Pie reliefs .sou"ht 
were alternative or cumulative. 

Section apiihcs to suits and apj)eals from suits, and not to 
application-s and appeals from orders passed on applications. 

134. ALTERNATIVE RELIEFS —In the u 

native reliefs Court-fee need be paid only in respect of one 
relief which appears to be of hi"her value; or, where Ihe value is 
Identical, he relief which requires a higher Court-fee. Accordin" 
to some High Courts this section is applicable onlv to a case of- 
cumulative rehets soiight by the jilaintiff; hut this section ha.s been 

held apjdicalile by other High Courts to alternative reliefs claimed 
With reference to more causes of action than one. 

135. DISTINCT SUBJECTS.-The term "distinct siib- 

.lects IS not defined, and its interpretation has caused coLider- 
able contusion. But the majority of High Courts taljthrexmel 
Sion as synonymous with distinct causes of action. ^ 

Thus suits on three separate Hiindis; or pro-notes- or for 
three separate deposits; and .suits on different’ mort"ages frdm 

orsuTtr T '’^'):%*''"*‘ranteed by different guarantors; 

aciioi n arising from different causes of 

nUciTaVions t"" " regarding separate 

nei tv 1 r m T' that certain pro- 

it w-.s • ° . r ' -V’ and for a declaration that 

It was .loiiit family property; or, suit by a landlord against a 
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}\uinl>oi- of ti'iumts. or a suit Ity a Tinml)or of truants against 
iaiullonU t*oi- declaration in rcsprct of different lioldiims. (.r 
varituis decrees, fall uinU'r tins section. 

Apain, snii tt'v dama'j:es and injunction: for inlun-itanee and 
as leiiatee: for possession and mesne i)n)tits: for i>artition ami 
accounts; for redenii)lion and for rent; for Joint possession and 
partition; for specific performance and for i)ossession are i^overned 
by tins section. 

136. CONSOLIDATION OF SUITS OR APPEALS - 

^Vhero matter for consideration in a number of ai)peals is the sanu-. 
ami t)arties are tlu* same, the appeals may be consolidated into 
one appeal, but C’o\ut-fees must be paid s“parately for eacli accord- 
iuif to the pi*t)visions of the Act. An A])t>ellate (V)urt has inlterent 
]io\ver to consoliilate appeals; liowevcr this power cannot be ex¬ 
tended in a manner to contiict with the C’onrt-Pees Act. 

137. MAXIMUM LIMIT.—The maxiinnni fee charueable 
is. under Art. 1. Seh- I, Rs. 3.000 only. Proviso apidies <>enerally 
to any ])laint or memorandum of ai)i)eal. 

138. WRITTEN EXAMINATION OF COMPLAINANTS 
—SECTION 18.—Under Sch. 11. Art. 1 (b) of the Act. a 
written comj)laint of a non-cojrnizable olfence is liable to (’ourt- 
fee of annas eiprlit. and a written complaint of a coprnizable otfcncc. 
including' wrongful confinement, or wrongful restraint, is not 
liable to Court-fee duty. Section 18 prescribes a fee of annas 
eiglit (enhanced to Ke. 1 in some Provinces) on fir.st and only 
examination of a conijilainant recorded under S. 200. (’riminal Pro¬ 
cedure Code; where is no written comj)]ainl ]>rc.scntcd. and tin* 
otfencje complained (though cogni>;able), falls \inder Ss. 341. 342. 
Indian Penal Cotie: or tlie otfenee complained of is a non-cogid- 
xable one. 

139. EXEMPTION OF CERTAIN DOCUMENTS— 
SECTION 19.—Section 19 enumerates the various documetits 
which arc exeinj)t from payment of Court-fee- Section 3o. furtlier 
reserves the rule-making power of the Imperial and T^ocal (Jovern- 
ments, under which otbo' exemptions, or jau-tial remissions, arc 
notified. 

140. PROBATE, LETTERS OF ADMINISTRATION 
AND CERTIFICATES OF ADMINISTRATION—CHAP. III-A. 

— Skctiox 19-A deals with relief where too high a Court-fee has 
been paid. Tlu* nneertainty of recovering a tlebt due to the estate 
of a deceased ]>erson is not a sufficient ground for a ])i'oportionate 
reduction of the fee payable in respect of a will. The ^alm‘ ot 
chose of aetioji depends on particular facts; and, in the absence or 
materials, th(‘ Court mav accept the valuation o1 the per.son apph- 
ing for probate. The valuation of uropertv is to be considered 
on the value as at the date of application for ])r<)bale- Tlie t 
of i(*fund is that the sum charged as fee upon a grant ot prohate, 
etc., is excessive, and cciuitably a refund may be allowed, ni the 
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• HsL-ri^tion of the Chief Controlling Kevemie Authority, M'hen the 
conditions specified in this section are fulfilled. The period of six 
months cannot be extended. 

Section- 19-B deals with relief where debts due from a deceased 
person have been paid out of his estate, subsequent to the grant 
of |)robate, thereby reducing the value of the estate which had 
come into the hands of executor or administrator. The period of 
three years allowed under tiiis section may be extended by the 
Ciiief (,’ontroUing Revenue Authority. 


141. MODE OF CALCULATING ESTATE OF DECEASED. 

—Schedule I, Art- 11 provides for a sliding scale of duty on ‘-the 
^AIi^.■E OP THE PROPERTY iu res])ect of which the grant is made. 
Tlie mode of calculation is to take the nett value of the estate 
obtained by the deduction of the amount of the debts from the 
gross value of the estate. Where the property is subject to a mort¬ 
gage or an annuity, the market-value of the property less the 
amount of the incumbrance or the capitalized value of annuity 
is to be taken for imrposes of Court-fee duty. Value of a mere 
right of suit, or chose in action, is generallv impossible. 


142. RELIEF IN CASE OF SEVERAL GRANTS.— 

Section 19-C provides for exemption from stamp duty upon a 
fresh grant of probate or Letters of Administration, where the full 
fee chargeable on a probate at the time it was granted had already 
l)een paid in respect of the whole or part of the property com- 
l>ri.scd in the estate of the same deceased person on the same Will- 
The exemption from payment of double duty, intended by this 
section, applies when the first grant was obtained in British India, 
and is revoked, or annulled, or the property has been left uii- 
administered, or where an executor to whom probate had been 
granted dies. But, fresh Court-fee is payable on a fresh devolu¬ 
tion on the death of beneficiary. The section refers to cases where 
both the first and second grants had been made after the Court- 
Fees Act had come into force. No dutv is payable where the 
second grant proceeds upon the first. 


143. PROBATES OR LETTERS AS REGARDS TRUST 
PROPERTY.— Section 19-D exempts property held in trust bv 
the testator, but not property as to which the testator had created 
a trust. Where a European German subject held common property 
with his wife, under Code Napoleon, Court-fee ad advorem was 
held payable on his half share, after his death, on probate obtained 
])y wife as a survivor. The undivided share of a deceased co¬ 
parcener in the property of a joint Hindu family, which, under 
Mitakshara law, passe.s the interest of deceased bv sur^^vorship on 
his death to his other coparceners is exempt from Court-fee accord¬ 
ing to C.\LcupA and Bombay High Courts, but the Madras Full 
Bench view that the deceased’s own share cannot be said to be 
held m trust, though he may be said to have held his undivided son’s 

way. W here a Will creates a tenancy-in-comnion 
Will of course require ad valorem probate duty on the decea-sed's 
share in the common property. 
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144. PRIVATE PROVIDENT FUND, ETC. —(1) A sum 

ot' money in a private provident fund eannot be tlemned 1o vest in 
the nominee, or the widow, or the ehildreii of tlie tlepositor. The 
tidueiary relationship does not make the eompany a trustee for rlie 
tlependeiU or the nominee of the depositoi*. 

(2) Property whieh is the subject of a General power of 
appointment is not tiie appointer's proin-rty so as to be liable to 
]n*obate duty under the Court-Fees Act. 

i d) "Where one of two brotliers subject to Dayabliajja die.s un¬ 
married. the other l)rother can take out i)rohate or Letters of Ad¬ 
ministration in respect of deceased’s share on payment of ad 
C(tlon n\ C’ourt-fee; hut survivinjj brother 's share is exempt. 

145. PENALTY FOR TOO LOW PROBATE DUTY._ 

Section 19-E provides for cases where too low a (.^ourt-fee has been 
paid on probates. This section contemplates an application on 
the j)art of the person who has taken out probate, and produces 
the .same to be duly stamj^ed ; further that the estimated value of 
the estate is less than what tlie value has afterwards ])rove(l to he. 


Where the statutory re(|uirements are not complied with, the 
imposition of penalty under the section is ultra vires. A suit for 
declaration is maintainable contestinjf the competency of order as 
to penalty by Revenue Authority. A ('ivil Court has no jurisdic¬ 
tion to review action of Chief Controlliii”; Revenue Authority 
])rovided it is within his jurisdiction. 


146. ADMINISTRATION BOND. —tSEi'TioN 19-F is l)ased 

on English law. An Administration Bond is recpiired to be given 
in every case to the District Judge with proper security for the 
<lue collection, getting in, and administering the estate of the 
deceased; but tlic form may be directed by s])ecial or general ordei’. 


147. PENALTY ON EXECUTORS IN PROTECTION OF 
REVENUE.— Section 19-G is also based on English law, and 
provides a penalty for the protection of revenue. The Court can 
determine whether the imposition of penalty by the Collector is ultra 
vires, but it has no jurisdiction to review the decision of a Revenue 
Authority. 


148. NOTICE BY PROBATE COURT OF APPLICATION 
AND PROCEDURE IN MOTION FOR INQUIRY.— Section 19 H 
imovides for a notice by Probate Court to the Collector of the 
application for grant of probate or Letters of Administration, and 
the procedure thereupon for inquiry by Collector, and requisition 
as to amendment, or decision by Court on a di.sputed valuation, 
which shall be final. The procedure as to notice to Collector is 
designed to afford a check on incorrect valuation, Tf the (’ollector 
has not made a motion under this .section, the grant need not be 
delayed. 

It is no part of Court’s duty to check the valuation itself, 
this being the business of the revenue authorities* But it is the 
duty of Court to go into questions raised where the applicant 
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alleges that certain i)roi)eities have been erroneously included by 
the Collector. The finding of the District Judge under S. 19-H is 
final, and no ai)peal lies against it: but the finding mav be review¬ 
ed under O. 47. R. 1, Civil Procedure C’ode. 


Proviso to sub-section gives six months fi-om tlie lodginsr of an 
inventory as recjuired by the statute. 


149. PREPAYMENT OF COURT-FEE.— Sectiox 19 -T 

provides for payment of Court-fees in respect of probates and 
l.etters of Administration. The form of application for o-rant of 
Probate, etc., consists of an ai)plication with Annexure ‘A’\ 
specifying property and credits of deceased, and Anxexure 
of items winch the applicant is allowed by law’ to deduct. Tlu* 
High Court will determine whether the pro|)ertv was or was not 
rightly included in Annexure B- The provision is imperative, and 
l)rohi})its an order by CouiT until the Form is duly filled, and the 
l)roper Court-fee has been paid. 


The fee requinul to be jiaid to tlie satisfaction of Court must 
be certified by Registrar and sliould be produced w'ith the appli¬ 
cation and tlie affidavit of valuation. Tliis section contemplates 
Iirepayment of duty before an order for grant of probate is made; 
but there is no bar to the hearhuj of the application for grant, if 
Court-fee has not been paid. Coui-t-fee can be ])aid after the 
report of valuation by Collector, and before the grant of probate, 
etc. Probate may be obtained ix forma fauperis and the fee pay¬ 
able will be the first charge on the estate. 


150. ADMINISTRATION FOR PART OF PROPERTY._ 

An application for grant of Letters of Administration with will 
annexed in respect of a portion of property need not contain an 
inventory of the entire projierty. 


Provident Funds do not form part of assets of deceased, and 
if they are shown as assets, no Court-fee is payable in respect of 
collection. 


151. TESTAMENTARY JURISDICTION. —Section 19-1 
wdiicb applies to all Courts invested with Testamentary Jurisdic¬ 
tion must be applied with refereiuje to S. 5. 


152. RECOVERY OF PENALTIES.— 

vides that the excess fee due under S. 19-11 
penalty under S. 19-G may be recovered as 
revenue. 


Section 19-J pro- 
or a forfeiture or 
an arrear of land 


153. REALIZATION OF DEFICIT COURT-FEE _ 

Section 19-K provides that an insufficientlv stamped Probate etc 
ean bo acted upon, and the deficit Court-fee is realizable ilnder 
Ss, 19-E. 19-(J or 19-H of the Act. 

154. PROCESS-FEES-CHAPTER IV.—Rules as to costs 

of processes are provided for. by ein]iowering the High Courts- 
under provisions of Cha])ter IV of the Court-Fees Act. 
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155. ShX'Tiox 20 rolatos to the payment oT process iVes 
l)y the parties to a suit, apjH'al or revision, and <iives tlie (\>uii 
iietin^ judicially ]u>\ver to make an order between jiarty aiul 
pai'ty only as to who should t>ay process fees. The llijrh Courts 
are empowereil to frame rules repardiiijr the process fi‘e, in th»‘ir 
Appellate Jurisdiction, aiul for Civil t'ourts subordinate, also for 
Criminal Ctuirts in ease of non-cojiiiizable offences; also rules 
regarding’ remuneration of the peons in the execution of the i»ro- 
cesses issued hv I'ourts. Sec Local Rules and Orders. l>ut tlu* 
Hi"h (.'ourt has no power to permit a relaxation of the rules, whicli 
have the force of law- The lli^h Court may. from time to time, 
alter or add to the rules, suhje(.t to the confirmation by the Local 
(Tovernment. A TAULfc: ok Proolss-fdl: in Emrlish and vernacular 
lan.irua^es shall be exposed to view in a conspicuous i^art of each 
<^urt. Tlin NTMUKH ok i*i:ons is fixed by the District Judjre under 
y. 22 of the Act : and the remuneration is seftletl by the liiirh 
Court under 20. A commission issued to an ameeii for local 
investijratiou is not a process. The number of jieons in Revenue 
Courts is fi.xc<l hv Collector of a District, subject to the rules 
framed by the i^hief Controlling- Revenue Authority ami a]>proved 

by the Lotial Government. 

156. MODE OF LEVYING FEES—CHAPTER V.— 

Chapter V provides for collection of fees by stamj^s, wliich should 
be impressed or adhesive, or partly imi)resse(l or partly adhesive, 
as the Local Government may, by notification in the local official 
Gazette, from time to time, direct. l'#V/r Ai>pcndix for the rules 
framed by Local (Joveruments under S. 20 of the Act. 

A -[lotition of apiioal may he filed on several stamps of smalh'i 
value, sufficient to make up the full amount rcfiuired by law. though 
the petition is written on one iiajier. When .stainii of tlie full 
value is available, parties ought to use as small a number of 

stamps as they can. 

157. STAMPING DOCUMENTS INADVERTENTLY RE¬ 
CEIVED.—Unless a document is properly stamped, 

validitv for purposes of Court-fee (twV/c S. 28 (1 ) of the ActL 1 art 
II of S. 28 provides for orders being given by tlie presiding Judge, 
head of office, or Judge of High (’ourt to mak- good the deheuenoy. 
Section 28 is not in conflict witli other provisions of tlu^ Court- 
Fees Aet in Ss. 9, 10 and H, nor is it in conflict 
the Civil Procedure Code, 0.7. R. 11 - This section applies 
where a document has been received by mistake (>r in¬ 
advertently. It does not apply to iirohates or to admissions ot 

documents in criminal cases. 

158. PLAINT OR MEMORANDUM OF APPEAL IN¬ 
SUFFICIENTLY STAMPED.—It is the duty of the Court to 
call upon the plaintiff to make good the deficiency in Court-fee 

stamp on plaint. Time must be allowed f.>r 

plaint can be rejected only on plaintiff s lailui e to met .- 

ciency. The time allowed may be extended from time to time, 

expressly or impliedly. 
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All insufficiently stamped memorancUiiu of appeal is not valid. 
.Some Hifrh Courts have applied O. 7, K. 11 to memoranda of 
appeals by virtue of S. 107, Civil Procedure Code, but other Hio-h 
Courts have taken a contrary view. AVlien an appeal is filed 
within time, presentation relates back to oripnal date on making: 
grood the deficiency in Court-fee. A decree will not be passed in 
appeal for an amount not covered by stamp. 

159. MISTAKE OF PARTY OR COURT.—A mistake or 
inadvertence, when discovered, enables the Court to have the pro- 
])er CouiT-fee made up. A mistake may not be discovered till the 
case had g:one into appeal, or second appeal* A mistake of paiTv 
or his adviser cigrht reasonably be held to be a mistake of Court 
in some cases. A hona fide mistake may be excused, but not where 
the Court-fee is deliberately inadequate, or counsel is grossly 
neg:ligent. 

160. EFFECT OF PAYMENT OF DEFICIENT COURT- 
FEE.—No question of limitation arises where the order of Court 
to make good the deficiency within time allowed is complied Avith. 
The date of institution is reckoned from first presentation. 
Similarly, as regards appeals presented unstamped within period 
of limitation, Avhere the deficiency is made good after the expiry 
of time Court-fee is payable on the plaint in accordance Avith tlie 
provisions of the Act as it stood on the date of institution of the 
suit. It is doubtful if jiOAver to call for additional Court-fee can 
be exercised after decision of case. 


161. POWER OF REVENUE OFFICER TO DEMAND 

COURT-FEE.—A ReA'cnue Officer has the power under S. 28 
of the Court-Fees Act to direct the payment of Court-fee in 
rcA'ision Avhen no objection AA’as raised in first Court. 


162. AMENDED DOCUMENTS.—Where any document. 

chargeable Avith Court-fee, is amended in order merely to correct- 
a mistake and to make it conform to the original intention of the 
parties, it shall not be necessary to impose a fresh stamp. 

163. CANCELLATION OF STAMPS.—A document 

requiring stamp under the Act shall not be filed or acted upon 

in any proceeding in any Court or office until the stamp has been 

cancelled. Some High Courts have issued rules for the eancella- 
tion of stamps. 


A plaint returned for presentation to 
require payment of additional fee, eA-en if 
been cancelled. Court-fee previously paid 
of, but institution dates from presentation 
tion, and Court-fee Avill be leviable under 
such presentation. 


proper Court does not 
the previous stamp had 
can be taken ad\'antage 
to Court with jurisdic- 
Aot in force on date of 


• • A CHAPTER VI contains some miscellaneous pro¬ 
visions- An important provision is found in S. 33 as to admission 
in cpmmal cases of docsiments for rvhich proper fee has not been 
paid m the interests of justiee. Irregular sales of stamps ave 
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ina«.K‘ piuii-shahlo with imprisoiiinent uiuh-r S. lU [■>) ot* tlu* 
Aft. A uift ov an fXflianoc of C'ourt-tVf shiiiips is not witliin 
this seftion. nor. is tiu* alteration ot' name on an mnisiMl stamp, 
not dishonestly covered hy the section. The Lo<‘al (io\ in nments 
have power hy notitieation to reilnee or remit fet's. Sir Xoti- 
tications in Appendix to tins effect. 

165. THE SCHEDULES I AND II.—The ( ourt-tee pay 
aide is either a fixed fi'e or ad i (don)n fee accordiin*' t«» tlie natur** 
of th.e relief prayed for. The fee is tt) be calcnlated according; To 
tile scale in force at the time of tnvsentini*- the )>laint or nu-ino- 
randiim of aiipeal. The sdieilnle tloes not enact anytiiinp: epT 

the i)ercentage of fees; it is in fact a mere talile firovided for 
ready reekoninii:. and merely snpiilementary to S. 7. 

Artu'i.k 1 OF Scni'in'M-: I is a general article indicatinii 
the fee fniyahle in respect of a plaint or memorandum of afipcal 

otJif ncisT provided for i)i the Act, that is. not fallin" under 
any other Article of the Act or second scluxlule. as it is those 
.schedules alone that indicate the fee. Hut tin* Ai.n.vH.vu.vo Hir.n 
Court observes tliat the words ^*nof otherwise providid for /a 
the Aef' relate back to Ss. 7 and 8 of the Act. This article applit's 
to documents presented to subordinate (^ourts, hut a memorandum 
of appeal presented to llijrh Court is a ** docuinciit" within the 
ineanin'r of S. 4 of the Act. The Court-fee payable under tliis 
article depends upon the " suhjecf-niofter in dispute’^ ni the 
appeal, which is not in all cases the value of the suit as originally 
filed, but represents the value of the relief oranted hy the 
decree which a party wishes to jjet rid of. An apiiellaiil may he 
allowed to abandon a separable portion of the claim or to limit the 
appeal to the «TOunds on which Court-fee had been ])aid hy him. 

166. VALUATION OF APPEALS.—The value of an 
appeal is the value to the appellant, but this may lie more or less 
than the value of the suit, if the character of relief in appeal is 
different from that in suit. A memorandum of appeal from a 
decree which jjives ])laintiff only partial relief is liable to Conit- 
fee on the difference between the relief granted and that claim¬ 
ed on appeal. In a case of ajipeal from a conditional decree the 
plaintiff is liable to Court-fee in appeal on the amount which lie 
calls in question in the memorandum of appeal or eross-objections. 
A Ground of objection froinpr to the whole root of the suit, and which 
mifrlit result in allowinp: of the appeal ?h foto has to be val.ued as 
in suit. Distinct suliject-mattcrs in appeal or two separate 
appeals affainst distinct ordei’s on cross-appeals ha\e to )c ue< 
separatelv! Separate appeals by parties have to be valued sepa¬ 
rately aecordinor to subject-matter of each appeal. A joint appeal 
can be valued as a wiiole. 

167. PRELIMINARY AND FINAL DECREES —.\ii 
appellant may file separate appeals from preliminair and final 
decrees, but S. 97, Civil Procedure Code, is no bar to filinjr a com¬ 
bined appeal, provided there is no bar of limitation. In .such 
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ciist-s (’ourt-lVo is payable tuj valorem on tiie amount decreed- If 
Court-fee has already been paid on the value of claim in an appeal 
from ytreliminary decree, additional Coiu't-fee is not required on 
appeal against final decree, except by -vvay of Court-fee on an 
application. here the appeal is preferred against successive 
preliminary decrees, a<l valorem Court-fee is not reqiured as for 
different appeals. 

168. COSTS. —Court-fee is not ordinarily payable on the 
amount of costs of suit, allowed or disallowed iii the discretion of 
Court, unless it is a distinct subject of appeal. A cross-objection 
relating solely to costs nnist bear an ad valorem C’ourt-fee. 

169. SCH£DUL£i I, ARTICLE 2. —This article refers to 
Court-fee payable on plaints filed under S. 9 of the Specific 
Ueli(-f Act for summary remedy in cases of recent dispossessions. 

170. SCHEDULE I, ARTICLES 4 AND 5.— These two 

ailicles i)rescribe fees payable on applications for review of judg¬ 
ment of the trial or Appellate Court, at the instance of either i>arrv 
to the judgment, in all suits (or appeals) liable to ad valorem or 
fixed fees under vSchedules I and II of the Act. The liahilitv to 
pay full stamp accrues on the expiration of 89 days from the date 
of decree; however, a refund is permitted at the discretion of the 
Judge when the delay is not due to the laches of the applicant 
There is difference of view on the question of proper fee payable 
on an application for review of judgment in respect of a portion 
of the subject-matter. It is extremely doubtful if a review 
jietition can be filed in forma pauperis. 

171. SCHEDULE I. ARTICLES 6. 7 AND 8 —These 
iirtieles deal with th,- Court-fees payable oil copie.s of judgments 
deei-ees and orders passed hy the Civil Court. Artiele 9 apiilies 

where the suhjeet-niatter of the suit has no a.seerlainalile inonev 
value. 

®y™DULE I. ARTICLE 11 .-Aeeordinfr to this 

<11 tide 1 ouit tee is jiayable ad valorem on jn-obate or Letters of 
Administration: l)ut an application for grant is governed bv Ait- 1 

a r amount or value of the property upon 

Mluch the duty is payable is the net value obtained bv deducting 
the value of the debts and expenses in Annexure B from the gross- 

yaJue of the a.ssets to be ilisclosed in Annexure A; hut no dutv is 
leviable if the net value is below Rs. 1,000. 

The value of the a.sscts is to be determined on the date of the 
application, regardless of subsequent changes; and dutv is pav- 

WHtn. "h of tile 

testator in the property bequeathed. 

for dYrt SCHEDULE I. ARTICLE 12. -This artiede provides 

, on -e tr' of such debts as the applicant 

dXs Z fh 1 of any one or more separate 

d,^t Th- ’’"t "ot for tlie colleotion of a part of tlie 

debt. This artiele has been the subject of several local amendments. 
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174. SCHEDULE I, ARTICLES 13, 14. —These articles 
deal with applications to the High Court for the exercise of its 
Revisional Jurisdiction under certain statutes. 


175. SCHEDULE II, ARTICLE 1 prescribes fixed fees 

on written apidieations or petitions as distinguished from plaints, 
written statements and memorandum of appeal mentioned in Art. 1 
of Sell. I- Applications not otherwise provided for, only fall under 
this article, when presented to Coui-ts specified. 

Articles 2 and 3 deal with applications for leave to sue or 
ai)peal as a jiauper, niuh-r <). 37 and O. 44, Civil Procedure Code. 


Article 4 prescribes fee on jilaint or memorandum of appeal 
in a suit to obtain possession under Mamlatdar C’ourts Act. 

Article 5 deals with ])laint or memorandum of appeal in a 
suit to establish or disprove a right of occupancy- 

Article 6 prescribes fee on Bail-bonds taken as security for 
appearance or for good behaviour or for keeping jicace, under 
])rovi.sions of the Criminal Procedure Code. 


Article T fixes fee on an 
Indian Divorce Act. 


undertaking under S. 49 of 


176. d/UKHTARNAMA OR VAKALATNAMA—ARTICLE 
10. SCHEDULE II prescribes a fee for mukhtarnama and vakalat- 
namas when jn-e.sented for the conduct of any case to any Civil 
or C'riminal Court including a High Court. A mukhtarnama is 
however not necessary to be filed as autliority in criminal cases. 
A memorandum of appearance is not specifically provided for in 
the section. A single vakalatnamn cannot he filed in a number 
of consolidated appeals. 


177. MEMORANDUM OF APPEAL FROM ORDERS 
NOT AMOUNTING TO DECREE. ARTICLE 11.—This article 
prescribes Coui't-fee on a memorandum of appeal against an 
order, which is not a decree nor has the force of a decree. The 
Court-fee on appealable decrees is provided under Sch. I, Aid. 1. 
S. 104 and O. 43, Civil Procedure Code, enumerate appealable 
orders which have not the force of decree. Section 145, Civil 
Procedure Code, provides for the liability of a surety. The order 
against the surety is appealable as a decree, but several Local 
Governments have rendered such appeals liable to Court-fee under 
this aidicle. See Appendix. Appeals from orders under several 
Special Acts fall under this article. 


178. ARTICLES 12, 13 AND 14.—The Court-fee on a 
caveat is prescribed in Art- 12 and Art. 13 deals with applications 
under specified Acts, while Art. 14 prescribes fee on petition in 
a suit under Native Convert’s Marriage Dissolution Act. 

179. ARTICLE 17 prescribes a fixed fee in plaints or 
memorandum of appeal in several suits, e.g., claim suits under 
Civil Procedure Code; suits by a divided co-sharer or the vendee of 
an estate or part thereof for having his name separately registered 
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in the Collector’s register; and declaratory suits where no con¬ 
sequential relief is prayed for; suits to set an award or an adop¬ 
tion; and every other suit where a money value estimate of the 
subject-matter in dispute is not possible and which is not other¬ 
wise provided for by this Act. 

180. OTHER FIXED FEES.—Article 18 prescribes ten 
rui)ees for application under Sch- II, para. 17; and the same fee 
is prescribed for agreements to state case for o])inion of Court as 
])rovided for in O. 36, R. 1, Civil Procedure Code. A fee of Rs. 20 
is leviable under Art. 20 on suits for dissolution of marriage, and 
\uidor Art. 21 on a plaint or memorandum of api)eal under the 
Parsi Marriage and Divorce Act, and under Art. 22 on a plaint 
or memorandum of appeal in a suit by reversioner under Punjab 
Customary Law. 


Diwan Ciiand Obbrai. 
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SUPPLEMENTARY NOTES 

1934. 


S, 5: add to para. 33 (2). 

Where no occasion arose for the Taxing Officer to decide the 
question of Court-fee on its merits, and there was no “decision 
thereon*’ by the Taxing Officer, he having expressly “declined” to 
enter into the merits of the objection, his order could not be con¬ 
sidered to be one under S. 5, so as to operate as a bar to the 
question of Court-fee being considered by the High Court 5 (6). 

add to para. 33, F.N. (43), p. 43. 

Abdul Sa}nad Kfwn v. Anjuman Islamia, 1934 All. 56=1933 
A.LJ. 1537, citing 12 All. 129=(1890) A.W.N. 39 (F.B.) and 32 
All. 59=4 I.C. 123. 

add to para. 33, F.N. 5 (fe), p- 45. 

Abdul Samad Khan v. Anjuman Islamla, 1934 All. 56. 

S. 6: add to para. 46, F.N. (36). 

cf. Jagannath v. Ramgopal, 1934 All. 160, where the plaint had 
not been rejected for deficient Court-fee, but time was given to 
make good the deficiency under S. 149, Civil Procedure Code. 

add to para. 44, F.N. (19). 

Jagannath v. Ramgopal, 1934 All. 160. An exercise of the 
Court’s discretionary power under S. 149, Civil Procedure, will 
not be interfered with in revision. 

add to para. 43, F.N. (47). 

Jagannath v. Ramgopol, 1934 All. 160. The order of the 
Court passed under S. 149, Civil Procedure Code, allowing the 
plaintiff to make good the deficiency had the effect of giving the 
plaint “the same force and effect as if such fee had been paid in 
the first instance”, 

S. 7 (i) : add to para. 60. 

In Mt. Udobai v. Ram Autar Singh, 1934 Lah. 150 (1) a suit 

for a declaration that plaintiff has a charge on certain properties 

for money which she had to borrow to meet her monthly expenses, 

etc., was held to be really a claim for arrears of maintenance, on 

which Court-fee was payable ad ^valorem under S. 7 (1) of the 
Act. 

S- 7 (ii) : add to para. 65. 

Similarly, it was held in Mt. Udobai v. Ram Autar Singh, 
1934 Lah. 150 (1), that where a suit comprised a declaration that 
C—n 
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the plaintiff is entitled to recover a certain amount per mensem as 
maintenance allowance from certain properties, this part of the 
claim was governed by S. 7 (2) Court-Fees Act, and the proper 
Court-fee payable was on the times the amount of maintenance 
claimed to be payable for one year. 

S. 7 (iv) : add to para. 90. 

In the Full Bench case of Narayangunj Co-operative Society v. 
Maficuddi}! Ahmed, it was held affirming the view taken in Mt. 
Um-atal Bafiil v. Mt. Naitji Koer (6 C.L.J. 427=11 C.W.N. 705) 
that S. 7, sub-S. 4, Court-Fees Act. VII of 1870, should be read as 
controlled by O. 7, R. 11, Cl. {b) of the Code of Civil Procedure. 
But until standard values are laid down by appropriate rules framed 
under S. 9, Suits Valuation Act, ‘ it would not be possible for the 
Court to exercise this power except in those class of cases falling 
under the clause in which the valuation made by the plaintiff is 
illegal, palpably absurd, manifestly illogical, or arithmetically 
wrong”—Per jvlukerji, J., in 1934 Cal. 448 (F.B.). It was observed 
that the Judicial Committee, in the case of Sunderbai v. Collector of 

Bclyauu, (1918 P.C. 135=52 I.C. 897=46 I.A. 15=43 Bom. 
376 P.C.) had not affirmed the proposition that in suits of this 
character plaintiffs are entitled to put their own valuation, and that 
it is not open to the Court to revise it. Costello, J., agreeing held 
that it abundantly clear that it was intended that the Court should 
be in a position to exercise a certain amount of control over the 
valuation made by the plaintiff.” However, at the same time, he 
recognized “that there are practical difficulties in the way of the 
Court interfering unless and until appropriate rules are made under 
the powers conferred by S. 9, Suits Variation Act.” 


S. 7 (iv) (b) : add to para. 116 at p. 138. 

The above conclusive is fortihed by the recent decision of the 
Full Bench of the Lahore High Court'in Ram v. JayciWath 
(193*1 l^ah. 563, F.I>.), wherein, on a simdar review of authorities, 
it was held “ that the concensus of opinion now is that in a suit for 
paitition of joint property', where the plaintiff alleges joint posses¬ 
sion, a Court-fee stamp of Rs. 10 is leviable under Art. 17 (6) of 
the Sell. 2 of the Indian Court-Fees Act. and that S. 7 {'w) (&) 
docs not appi}' to such a suit; the ratio-decidendi is that the plain¬ 
tiff is not enforcing any right to share in joint family property but 
according to his own allegations, he is already in the enjoyment 
of his share and merely seeks to change the mode of his enjoyment 
of the joint property and that the relief, therefore in such a case 
is not capable of being valued in monev. Section 7 (iv} (b) 
applies onl\' to cases relating to joint family property where the 
plaintiff has been ousted from its enjoyment, and seeks to be res¬ 
tored to joint enjoyment. If, however, he has been excluded from 
joint enjoyment or where he has never been in enjoyment or 
possession, actual or constructive, of the joint property and desires 
to separate his share from the other co-sharers, he must sue for 
po.ssession and partition and in such a case he must pay ad valorem 
Court-fee on his share.” Thus the view summed up is “that in a 
suit to enforce the right to share in joint family property re a suit 
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to be restored to joint possession or enjoyment of joint family 
property, Court-fee would be payable under Art. 7 (k') (/>), cd 
valorem on the value of the relief as fixed by the plaintiff, and in 
a suit for partition of joint property, whether owned bv a joint 
family or otherwise, where the plaintiff alleges that he is in actual 
or constructive possession thereof. Court-fee payable would he 
Rs. 10 under Art. 17 (vi) of the Sch. II of the Court-Fees Act.’' 

S, 7 (iv) (b) : add to para. 120. 

The Lahore High Court, has in a recent Full Bench decision, 
Asa Ram v. Jaganuai'h, 1934 Lah. 563, (F.B.) passed under review 
the different cases, in various High Courts, as to the meaning and 
scope of S. 7 (ft') {b^, and the applicability of Art. 17 (^’0 of 
Sch. II, to suits for partition and the conclusion reached is that 
S. 7 (iv) (b) applies only to cases relating to joint family ])roperty 
where the plaintiff has been ousted from its enjoyment, and seeks 
to be restored to joint enjoyment. In such cases of a suit to en¬ 
force the right to share in joint family property “ rc a suit to he 
restored to joint possession or enjoyment of joint family property, 
Court-fee would be payable under Art. 7 (iv) (b), ad valorem on 
the value of the relief, as fixed by the plaintiff.” 

S. 7 (iv) (c) : add to para. 262, p. 230. 

The Patna High Court, has in a recent decision. Krllyanand 
Singh v. Dinii Maujhi (1934 Pat. 234) observed that "it has been 
held in this Court from the very beginning that the valuation of a 
suit must not be arbitrary; and that it is the business of the Court 
to look to the valuation and sec that it is approximately correct or 
justifiable”. The plaintiff no doubt is entitled to put his valuation 
of the relief stated in the plaint for the purpose of Court-fees as 
well as for the purpose of jurisdiction: "but the defen<lant is 
entitled to take objection to the valuation given in the plaint, both 
as affecting the question of jurisdiction as affecting the question of 
Court-fees; and when objection is taken, the Court is obliged to 
enter into the question of whether the value is correct.” 

S. 7 (iv) (c) : add to para. 194, p. 188, F.N. (4^1) . 

The decision in 1932 Lah. 132 has been relied upon by the 
Rangoon High Court, in Da^iv Min Thivc v. C. R. M- C. Chettyory 
(1934 Rang. 152). Held, that a suit for declaration that decree is 
null and void, and for Injunction to stay execution of that decree 
till decision of suit, comes within S. 7 (iv) (c), and the value for 
Court-fee and jurisdiction must be the same. 

S. 7 (iv) (c) ; add to para. 214. 

The Rangoon Fligh Court, has held in Deno Min Tlnoc v. 
C. R, A/. C. Chettyar, (1934 Rang. 152), that the question of 
Court-fees must be decided in accordance with the prayer which 
is made in the plaint, and where the prayer in the plaint was plainly 
of two parts, namely, first for a declaration, and secondly, for an 
injunction, (Temporary), the plaint, as it stood was plainly a suit 
(or a declaration plus a consequantial relief. 
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S. 7 (iv) (c) : add to para. 131. 

It has been pointed out by the Full Bench of Allahabad Hi^h 
Court, in Lakshmi Narain Rai v. Dip Narain Rai (1932 All. 485 
=139 I.C. 32=54 AIL 812, F.B.), followed in Abdul Samad Khan 
V. Anjnmun Istamia, Gorakhpur, 1934 All. 56, that where the 
plaintiff deliberately seeks the relief of declaration with no con¬ 
sequential relief, such as the cancellation of an instrument, ad 
valorem Court-fee is not payable. The same view has been taken 
in another Full Bench case of the same Hifjh Ccoirt, in Sri Krishna 
Chandra v. Mchahir Prasady (1933 .All. 488), where it was held 
that ‘‘where the plaintiff merely asked for a declaration that the 
previous decree was not in any way binding on him and was alto¬ 
gether void and ineffectual, the suit was one for obtaining a 
declaratory decree only, and fell under Art. 17 (Hi), Sch. IT, Court- 
Fees Act, and the Court-fee of Rs. 10, paid by him was sufficient’'. 

S. 7 (iv) (c) : add to para. 144, p. 157. 

The Allahabad High Court has held, in a number of cases, 
that where the plaintiff deliberately seeks the relief of declaration, 
with no consequential relief, such as the cancellation of an instru¬ 
ment, ad valorem Court-fee is not payable, and the case falls under 
Art. 17 (in) of Sch. II, of the Act.' (Vide, 1932 All. 485=139 
I.C. 32=54 All. 812 [F.B.], 1933 AIL 488 [F.B.] and 1934 AIL 
56.) 

S. 7 (iv) (c) : add to paras. 144, 145. 

Illustration (&) : where the plaintiffs brought a suit for decla¬ 
ration that a simple money decree against their father was not 
binding on them, and that the joint family property which they had 
obtained by right of survivorship was not open to attachment in 
execution of the said decree, the consequential relief was implicit 
in the declaration asked for [LoUo Prasad v. Sahcbdiii Sinah, 1934 
Oudh 212 (1)]. 

S. 7 (iv) (c) : add to para. 240. 

Where the plaintiff sued for removal of defendants on a decla¬ 
ration that they had no manner of the Shebait rights to the pro¬ 
perties descril^ed in the plaint, and also for appointment of the 
plaintiff or any other competent person as shebait, and a permanent 
injunction was prayed to he issued in order that the defendants in 
the suit may not waste or possess the <lebutter properties, held that 
the pia}'er for a declaration could not be made in the case, as the 
plaintiff was not^ cntitle^l to possession of the debutter properties 
in his personal riglit, and the object of the suit was merely to ex¬ 
clude defendants from the management of debutter properties and 
interference witli the same, and in this view of the case, ad valorem 
Court-fee was not necessary on the valuation of del>utter properties. 
(Vide, dlriday Ki^Jiorc Nandi v. Ilari Bhusan Dcy, 1934 Cal. 250.) 

S. 7 (iv) (f) : add to para. 303. 

Where the plaintiff had valued a suit for monev on unsettled 
accounts tentatively at Rs. 8.000, for purpose of Court-fee, and 
jurisdiction, and after a preliminary decree for accounts, the Com- 
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tnissioner reported that a sum of Rs. 9,825, was due hy the defend- 
ant to the plaintiff, but the Court, after hearin*^ defendant’s objection, 
passed a final decree for Rs. 3,375, only in favour of the plaintiff 
against the defendant, a Rencli of three Judges referred the question 
to a Fuller Eench, with the following observations briefly. That so 
far as the Lahore High Court, and its predecessor the Chief Court 
of the Punjab are concerned, two propositions seem to he well- 
established: (1) that in a suit for accounts, the amount found hv 
the trial Court to be due to the plaintiff, and not the valuation put 
by him upon the relief asked for in the plaint must be regarded as 
the value of the suit for purposes of determining the forum of 
appeal, and (2) that a Court cannot pass a decree for a sum larger 
than and beyond the limits of its pecuniary jurisdiction. But, tlie 
phrase “value of the original suit’* meant the value of the relief 
claimed in the plaint and the forum of appeal woukl be determined 
by the valuation put upon his claim by the plaintiff himself. The 
view of the majority of the Calcutta High Court in Ijjotidla 
Bhuyan v. Chandra Mohan Bancrjce (34 Cal. 954=11 C.W.N. 
n33===6 C.L.J. 255 F.B.), cannot be supported on any sound 
principle and the rider which Mookerjee, J., was pleased to add, 
does not lead to any satisfactory result. The view of law in 9 Lab, 

I.C. 631=1928 Lah. 157 was held to be incorrect, and 
the decisions of Allahabad, Madras and Nagpur Courts were 
agreed to. But Broadway and Tekchand, JJ. were of opinion that 
the Full Bench cases of the Chief Court in Muhammad Afzal Khan 
V. Afon</ Lai (16 P.R. 1908 F.B.), and Abdiir Rahman v. Charag 
Din (19 P.R. 1908 F.B.), and of the High Court, in Sunder Da^ 
V. Mt. Umda Jan (1925 Lah. 1=82 I.C' 614=5 Lah. 481 F.B.) 
and Jasnvant Ram v. Moti Ram (1926 Lah. 376=96 I.C. 890= 
7 Lah. 570 F.B.) were not to be challenged without a full con¬ 
sideration of the arguments for and against. 

S. 12: add to para. 509. 

A Full Bench of the Allahabad Bligh Court, has held in Messrs. 
Gupta Co, v. Messrs. Kir pa Ram Bros., (1934 All. 620) that the 
word “case^* is wider than, and not the exact equivalent of the 
word *‘suit*\ At the same time, it may not be so wide as to include 
every order that is passed by a Court during the trial of a suit or 
proceeding pending before it. Where the case is a proceeding 
which can be considered separate and distinct and is finally dis¬ 
posed of by an order which terminates it, it may well be considered 
to be a case decided although the suit has not in one sense been 
completely disposed of. Accordingly, it was held that a mere deci¬ 
sion as to the amount of the Court-fees payable does not amo*unt 
to a “case decided*’ nor is it necessarily an irregularity in procedure 
or illegality or a refusal to exercise jurisdiction. The decision in 

1933 All. 350=148 I.C. 152=55 All. 274, was held to be 
erroneous. 

s. 12: add to para. 509, F.N. (33). 

Cf, 1934 AM. 620, F.B. {Messrs. Gupta & Co. v. Messrs. 
K'i^rpa Ram Bros.) where it was held that a mere decision as to the 
aniount of Court-fee payable does not amount to “case decided” 
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within the meaning of S. 115, Civil Procedure Code and no 
revision lies on such decision. 

S. 19 (iii) : add to para. 612. 

It has been held by the Allahabad High Court, in Tn re, 
Indian States Banky Ltd. v. iMt. Rukmini Roniy (1934 AH. 332) 
that the mile should not be interpreted to exclude the written state¬ 
ment in a miscellaneous case. Accordingly, that exemption from 
stamp duty extends to written statements in a miscellaneous case. 

S. 19-H: add to para. 643. 

It has been held by the Chief Court of Oudh in Deputy Com- 
missionery Lucknow v. Mrs. M. D. Aikman, that if a husband enters 
any shares in the names of himself and his wife, then it is an ad¬ 
vancement for the benefit of the wife, absolutely if she survives 
her husband. Hence on the wife’s survival, such shares are not 
property of her deceased husband. The wife then is not liable to 
pay Court-fees on the value of the shares. The expression 
“valuation of the property” means valuation of the properly of the 
deceased. 

Sch. I, Art. 1; add to para. 728 (5). 

The Oudh Chief Court has held in Ilarlkar Baksh Singh v. 
J^achhman Singh, (1934 Oudh 246) that cross-objections in appeals 
arising out of redemption suits must be stamped ad valorem on the 
amount by which the decretal amount is sought to be reduced. 

Sch. I, Art. 1: add to F.N. (5) on p. 597. 

Also see Harvhcir Baksh Singh v. Lachhman Singh, 1934 Oudh 
246, where 11 I.C. 198 is relied upon. 

Sch. I, Art. 1; Sch. II, Art. 17 (vi) : add to para. 740. 

It was observed, by Mukerji, J., in Akhil Bandhu Guha v. 
Sm. Suradhuni Dcbya Chowdhnrani, (1934 Cal. 377) that it has 
not been the policy of the law to tax with Co-urt-fees ad valorem 
every advantage which a party is seeking for in Courts. Accord¬ 
ingly, where the mortgage-decree ignored prior mortgagee's claim 
as such, and the prior mortgagee prayed for decree in form 10, 
App. D, with liberty to sell property covered bj”- his subsequent 
mortgage, but not included in mortgage in suit, the appeal was held 
. to have arisen out of a suit which is not otherwise provided for by 
the Act, but it was not possible to estimate at a money-value the 
subject-matter of the dispute in appeal, and the case was one 
requiring Court-fee under Art. 17 {vi), Sch. II, of the Act. 

Sch. I, Art. 12: add to para. 817. 

It has been held in In re, Nallnikanta Pal, (1934 Cal. 38), that 
under the Court-Fees Act, Sch. I, Art. 12, as amended by Bengal 
Act 2 of 1922, S. 8, duty is payable on the total amount where the 
certificate extends beyond Rs. 1,000, at the rate of 2 per cent, on 
the original certificate, and 3 per cent, in respect of the extensions. 
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Sch, II, Art. 6: add to para. 851. 

Where on an application by judgtnent-dehtor to the Appellate 
Court, the stay of execution is granted subject to the furnishing 
of a security, the bond imposing a personal obligation on the surety, 
IS taken as duty stamped, if it has been stamped under Art. 6, Sch. If 
of the Court-Fees' Act, and it is not invalid merely because it was 
not stamped as required by the Stamp Act. The ruling in 1929 Lab. 
205. based on a Full Bench of the Calcutta High Court in 53 Cal. 
101 F.B,, has been approved in 1933 Lah. 89 and the same view 
has been recently upheld in Joivalania} and Kanshi Raw Narain v 

Gian Chand & Co. (1934 Lah. 228). 

Sch. II, Art. 17 (vi). 

(1) In a suit for declaration that a decree against father is 
not binding against sons, the declaration is deemed to carry the 
consequential relief that the joint family property in their hands 
is not liable under S. 53, Civil Procedure Code, 1934 Oudh 212 (1) 
{Lallo Prasad v. Sahebdin Singh). 

(2) Where plaintiff deliberately omits the consequential relief 
he o-ught to sue for, the Court-fee is not ad valorem, though plain¬ 
tiff may have offended against S. 42, Specific Relief Act. {Abdul 
Samad Khan v. Anjtiman, Is'^amia, 1934 All. 56.) 

(3) A suit claiming recovery of arrears of maintenance out of 
certain property, and comprising a declaration that plaintiff had a 
cliarge on the same properties for amounts harrowed for monthly 
expenses, etc., does not fall under Art. 17 (vi) of Sch. II, in res¬ 
pect of the latter claim: but Court-fee is payable ad valorem under 
S. 7 (i) of the Act. lA/f. Udobai v. Ram Aular Singh, 1934 Lah. 

ISO (1)] 

(4) When a party appeals on the ground that interest should 
have been allowed up to the date of realization, the proper Court- 
fee payable on the memorandum of appeal is Rs. 10 as provided 
by Art. 17, Cl. 6, Sch. II, Court-Fees Act, (Alt. Bhagzvanti v. 
Atma Singh, 1934 Lah. 32: following Bhawani Prasad v. Kutu- 
bunnissa Bibi, 27 All. 559=1905 A.W.N. 84=2 A.L.J. 263). 
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CHAPTER I. 

Preliminaby. 

1. This Act may be called The 
Court-Fees Act, 1870. 

It extends to the whole of British 
India; 

And it shall come into force on 
the first day of April, 1870. 

Synopsis. 

6. Retrospective operation of 
Acts of Procedure. 

6. Scheme of the Act, 

7. Principles of Construction of 
Statute. 

Comments. 

1. SCOPE AND OBJECTS.— It has been observed, by 
Mahmoodj J., in Balkaran Bai v. Gohind Nath Tiwari^^ that the 
Act “begins without a Preamble, and leaves it to the Judges to 
decide what its objects were, and to gather those objects from 
the enacting clauses'*. It was held by the same learned Judge, 
^ an earlier case,^ that although the Act is without a preamble, 
its object “is to lay down rules for the collection of one form 
of taxation," and that this may be regarded as the scope of the 
enactment. No doubt, one of the main purposes of the Act 
^*is to levy fees for services to be rendered by Courts and public 
officers,"3 and, as stated by Edge, C.J. ''the Act was pri¬ 
marily passed for the piirpose of prescribing the fees which are 
to^ be paid in respect of documents to be used in Courts"; but 
■**11 also provides in the Schedules for the stamps to be used in 
certain offices other than offices of Courts of Justice"; and, that 
the "Act not only prescribes the fees, but provides how those 
fees are to be ascertained, how questions as to the sufficiency of 

(1) 12 All. 129 at p. 164=(1890) 10 A.W.N. 39 (F.B.). 

(2) Muh<immad Salim v. Ndbian Bibi, 8 All. 282. 

(3) Per Miller, J. in Gavaranga Sahu v. BotoJcrishna Fatro, 82 
Mad. 306=1 I.O. 607 (F.B.). 


1. Scope and Objects. 

2. Title of the Act. 

3. Extent of Application. 

4. Exemptions. 


Short title. 

Extent of the Act. 

Commencement of 
Act. 
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fees on documents, so far as Courts are concerned, are to be 
determined, and the conditions under which only the documents 
included in the First and Second Schedules to the Act may be 
received, filed, registered or used, as the case may be, in Courts 
in India. The Court-Fees Act also specifies the documents 
whicli need not be stamped under that Act for the purpose of 
being used in Courts.’’^ The Court-Fees Act is essentially a 
fiscal and taxing enactment, but its primary object is to provide 
for and protect the revenue, and not to coerce the subject;^ and 
to the same etfect is the observation by their Lordships of the 
Fri\y Council in Suhrao v. Venkatrao.^ “The Court-Fees 
Act was passed not to arm a litigant with a weapon of techni¬ 
cality against his opponent, but to secure revenue for the benefit 
of tile State”. From the Statement of Objects and Reasons for 
the Bill when proposed to the Legislature, in 1869, it appears 
that the Act is an Amending and Consolidating Act, which 
reduced, or exempted Court-fee in suits of a certain nature, and 
aimed at having the whole of the law relative to fees in all 
Courts of Justice included in one enactment.^ 

2, TITLfi OF TH£j ACT. —The title of an Act can be re¬ 
ferred to, to explain an enacting clause which is doubtful,® and 
for ascertaining the general scope of the Statute.® The title of 
this Act indicates that the IStamp Revenue proper is sought to 
be distinguished from the revenue derived from “Judicial 
Stamps,” now designated “Court-fees”.^® 

3. EXTENTT OF APPLICATION. —The Act extends to the 
whole of British India. The term “British India*’ has been 
defined in S. 3, Cl. (7) of the General Clauses Act, X of 1897, to 
mean “all territories and places within Her Majesty’s 
Dominions, which are for the time being governed by 
Her Majesty through the Governor-General of India 
or through any Governor or any other officer subordinate 
to the Governor-General of India”. The Act has subsequently 
been extended to the Santhal Parganas,^^ to British Balu¬ 
chistan,^- to the sub-division of Angul,^® and to Upper Burma 
generally (except the Shan States),i-* to the Chittagong Hill 


(4) Per Edge, O.J., in 12 All. 129 at p. 139, supra, 

(5) Per Mnnuk, J., in CJuindraTnani Kocr v. Sasdeo Narain Sinah, 
49 I.C. 442 (449), (Patna). 

(6) 1918 P.C. 188=43 Bom. 507=46 I.A. 24=50 I.O. 280 (P.O.); 
€U 80 see 29 L.W. 42 and 34 O.W.N. 1129. 

(7) See Gazette of India, 1869, Part V, p. 57; also see, Ihid., 1869 
Supplement, pp. 1179 and 1452 and 1870 Supplement, pp. 52, 378, 421, 
427 and 434. 

(8) Harrochander v. SlworodJiami, 9 W.R. 402. 

(9) Furtoti V. Thorley, (1903) A.O. 443 (447). 

(10) Statement of Objects and Reasons, 28th September, 1869. 

(11) Regulation III of 1872, as amended by Regulation III of 1899- 

; (12) Regulation I of 1890. 

(13) Regulation I of 1894. 

(14) Act XIII of 1898. 
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Tracts,>« and the Pargana of Manpur.i« It is also in force in the 
Sehedxiled Districts of Hazaribagh,'^ Manbhoom,'^ Lohar- 
dagga, ‘ Ganjam and Vizagapatam.^o the Pargana Dhalboom^i 
and the Terai of the Province of Agra .22 It has been applied by 
Notification, under S. 5 of the Scheduled Districts Act XIV of 
1874, to the Kohlan in the District ‘of Singhboom ;23 and, by 
notifications under Ss. 5 and 5-A of that Act to the Districts of 
Garo Hills, the Khasi and Jaintia Hills, the Naga Hills, the 
North Cachar Sub-division, the Mikir Hill tract, Nowgong, and 
the Dibrugarh Frontier tract, Lakhmipur District, and the 
Lushar Hills, with certain reservations.^^ 

The Act is in operation in Aden,^® and in Baluchistan 

Agency territories but is nor applicable in Singapore,^^ nor 
'll tile Station at AVardhan,^® nor in the Kathiawar 

States.39 But the provisions of the Act apply in the Native 
State of Mysore, as per Instrument of Rendition, 1881; and in 
the Hyderabad Assigned Districts, the Hyderabad Residency 
Bazax’s, the Cantonment of Secunderabad, and the Civil and 
Military Station, Bangalore.®® The Act does not apply to 
Military Courts of Requests.®' 

4. EXEMPTIONS. —The Act has been declared inappli¬ 
cable to proceedings instituted before Settlement Officers, under the 
Santhal Parganas Settlement Regulation III of 1872, S. 8, 
as amended by the Santhal Parganas Justice and Laws Regula¬ 
tion XIII of 1899, Bengal Code, Vol. I. This was so held in 
a suit instituted before Settlement Officer and transferred to a 
Civil Court under section 5 of that Regulation.®® The Act does 
not apply to applications under S. 105 (1) and (2) of the 


(15) Regulation I of 1900, Modification No. 5702, Ex., 11— i —1927. 

(16) Manpur Laws Regulation II of 1926. 

(17) ; Gazette of India, 1881, Part I, p. 507. 

(18) Ihid., p. 509. 

(19) Ihid., p. 508. 

(20) Ihid., 1898, Part I, p. 869. 

(21) Ihid., 1881, Part I, p. 510. 

(22) Ihid., 1876, Part I, p. 505. 

(23) Ihid., 1907, Part J, p. 655. 

(24) Assam Gazette, 1897, Part I, p. 861; Gazette of India, 1884,. 
Part I, p. 164; and Ihid., 1901, Part I, p. 913. 

(25) Bombay Government Gazette, 1876, Part I, p. 956; and Aden 
Laws Regulation, 1891, S. 2. 

(26) Baluchistan Agency Laws, 1890, 8. 4 (1), Bal. Code. 

(27) Straits Settlements Act, 1866, S. 1. 

(28) Emperor v. Chimanlal, 17 I.O. 534 (O.R. 9 Bom. 244); Ref. 
10 Bom. 186 (Rajkot not part of British India). 

(20) Semchand ▼. Sakarlal, 33 Cal. 219=30 I.A. 1=8 Bom. L. B. 
129 (P.C.). 

(30) See Ayyar's Court-Fees Act, p-. 8; but see and cf. In re JSama- 
hrUhfM, (1888) 12 Mad. 49. 

(31) Ayyar, p. 8. 

(32) 12 C.W.N. 917. 
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Bengal Tenancy Act, 1885 (Act VIII of 1885).®^ The amount 
of fee payable in certain cases in the Province of Agra, under 
S. 170 of the Agra Tenancy Act, is to be computed as in the 
Fourth Schedule to the Act.^^ 

5. RETROSPECTIVE OPERATION OF THE ACT.— 

The question, whether a statutory rule, or provision of fiscal law, 
is to have retrospective operation is one of construction of statute, 
to be determined from the language of the enactment, and the 
intention of the Legislature as gathered therefrom. The general 

RULE IS that enactments IN A STATUTE ARE TO BE CONSTRUED TO BE 
PROSPECTIVE, not retrospective in their operation.®^ To this rule 
there are two exceptions:— (a) when Acts are expressly, (or by 
necessarj^ implication), declared to be retrospective; and 
(h). when they only affect the procedure of the Court.®® 
Generally, “a retrospective operation is not to be given to a 
Statute so as to impair an existing right or obligation’* .... 
^‘and it ought to be construed as prospective only;”®’ but, ordi¬ 
narily, changes of law RELATIVE TO PROCEDURE HA^^ RETROSPECTIVE 
EFFECT, and must apply to all proceedings or actions commenced 
before or after the passing of the Act.®® As remarked by 
Pollock, C.B., in the leading case of Wright v. ‘‘there is 

a considerable difference between new enactments which affect 
vested rights, and those which merely affect the procedure in 
Courts of Justice”. “When an Act alters the proceedings which 
are to prevail in the administration of justice, and there is no 
provision that it shall not apply to suits then pending, it does 
apply to such actions”. The rule is thus laid down by their 
liordships of the Privy Council in Delhi Cloth and General Mills 
Company v. Income-tax Commissioners^*^ as authoritatively 
enunciated by the Board in Colonial Sugar Refining Company, 
Ltd. V. Irving*^ “that while provisions of a Statute dealing 

(33) S. 105 (3), Bengal Tenancy Act, TI of 1901. 

(34) IJ.P. Act, II of 1901; U.P. Code, Vol. II. 

(35) Per Scott, J., in Jax'anmal Jitwal v. Mu'kia'bai, 14 Bom. 516 
(525); Karar Hassan v. Mustafa, 26 I.C. 743=86 P.B. 1914; also see 
per Mitter, J., in Jiban Krishna v. Abdul Kader, 1933 Cal. 435 at p. 437 
(S.B.) relying on Muhanvmad Abdussamad v. Qurban Husain, (1904) 26 
All. 119=31 I.A. 30 (P.C.), and Colonial Sugar Refning Company v. 
Irving, (1905) A.C. 369; approved, in BeXhi Cloth and General Mills v. 
/. T. Commissioners, 1927 P.C. 242=54 I.A. 421=106 I.O. 156 (P.O.); 
also see Pars Pa»n v. Emperor, 1931 Lah. 145=131 I.O. 353 and Balaji 
Singh v. Chalcka Gangamma, 99 I.O. 143=1927 Mad. 85 and Ko Po 
Kun V. M. A. L. Firm, 140 I.O. 156 (Rang.). 

(36) See 14 Bom. 516 (525), supra. 

(37) See 1933 Cal. 435 (437), ^pra. 

(38) 19 Bom. 204 (BalTcrishna v. Bapu Yesa Ji)\ also see Munjhoori 

Bibi V. Akel Mahmud, 19 I.O. 793=17 C.L.J, 316 (345)=17 C.W.N. 
889; Budhu Kumar v. Hafts Hussain, 20 I.C. 821=18 C.L.J. 274; 
Gopeshwar Pal v. Jiban Chandra, 24 I.C. 37=41 Cal. 1125, relied in 

Pronwtha Nath v. Sourav Dasi, per Mookerjee, A.C.J., 68 I.O. 327 (330) 

and 26 P.B. 1900. 

(39) 30 L.J. Ex. 40; 6 H. and N. 227. 

(40) 106 I.O. 156 at p. 158 (P.O.), cited in 1933 Oudh 274, 275. 

(41) (1905) A.C. 369=74 L.J. P.C. 77=92 L.T. 738=21 

T.L.B. 613; also see Harlal v. Lala Prasad, 1931 Kag. 138 (140). 
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merely with matters of procedure may properly, unless that 
construction be textually inadmissible, have retrospective effect 
attributed to them, provisions which touch a right in existence 
at the passing of the Statute are not to be applied retrospectively 
in the absence of express enactment or necessary intendment”. 
The general principle of non-retrospectivity is not applicable to 
matters of mere procedure, which do not deprive parties of a 
right they have actually acquired, unless they are expressly made 
so. As held, per Wilde, B. in right v. “when a new 

enactment deals with rights of action, unless it is so expressed in 
the Act, an existing right of action is not taken away. But where 
the enactment deals with procedure only, unless the contrary is 
expressed, the enactment applies to all actions commenced before 
or after the passing of the Act”. Thus any enactment affecting 
procedure must be given effect to at once, unless expressly prohi¬ 
bited.^^ This is on the ground stated by Mellish, L.J., in Re- 
piiblic of Costa Rica v. Erlanger^*"^ that “no one has any vested 
interest in the course of procedure”; and, as held by James, 
L.J., in Warner v. Murdoch ,that “no one has a vested right 
in any particular form of procedure”. An Amending Act 

MAY. HOWEVER, BE DECLARED NOT TO COME INTO FORCE AT ONCE, but 

may be postponed for some time, for example, when the Court- 
fee is raised on suits of a certain description. Wliere the statute 
contains a clause to that effect, the hardship of its retrospective 
operation may be taken to have been contemplated and duly 
provided for by the Legislature.^® The Legislature no doubt 
possesses the power to divest existing rights, but it is to be pre¬ 
sumed that it is generally unwilling to do so, and consequently, 
“unless an intention to the contrary is clear, an Act is to be 
construed as operating only on cases or facts which come into 
existence after the Act, and not retrospectively on cases or facts 
which had come into existence before the Act“.^'^ But, “if a 
statute deals merely with the procedure in an action, and does 
not affect the rights of the parties, it will be held to apply prima 
facie to all actions, pending as well as future”.^ 


(42) (1861) 6 ;H. and N. 227=30 L.J. Ex. 40, cited in Naqi 

Ahmad v. Sheo Shankair, 1933 Oudh 274 (275) . 

(43) Naqi Ahmad v. Sheo Shankar, 1933 Oudh 274 (275),. See and 
cf.. Chengayya v. Kotiaya, 1933 Mad. 57 (where the repealing statute 
expressly, or by necessary implication, affected a right acquired before¬ 
hand in a legal proceeding) . 

(44) (1876) 3 Ch. D. 62. 

(45) (1877) 4 Ch. D. 750=46 L.J. Oh. 121=35 L.T. 748. 

(46) Per Chatterji, J., in Munjhoori Bxhi v. Akel Mahmud, 19 I.O. 

793, supruf also see 3ibi v. Chamdrdbhaga, 1931 Nag. 60=132 1^0. 

450. (An amending statute can never be retrospective when it itself lays 
down that the amendments would, not affect transactions before a certain 
date). 

(47) Mindusing v. Mangal, 1923 Nag. 227=72 I.C. 438. 

(48) KUnhray v. Draper, (1868) L.B. 3 Q.B. 163, cited in 26 P.B. 
1900 (In the goods of JB. T. Field ). 
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It may be pointed out, that an affirmative statute giving a 
new right, does not of itself and of necessity, destroy existing 
right, and if the creation of a new right is possible under con¬ 
ditions which prevent its imposing any corresponding new obli¬ 
gation on, or its interfering with any vested rights in others, the 
reason of the rule ceases to exist, and there may not be any 
objection to such statute having retrospective operation.^® The 
rule is stated “that a statute which takes away or impairs 
vested rights acquired under existing laws, or prejudicially 
affects the legal character of past transactions, by creating a 
new obligation, attaching a new disability, or imposing a new 
duty, must be presumed to be intended not to have a retros¬ 
pective effect.”^® On the other hand, where a change in proce¬ 
dure law would mean the divestment of pre-existing right, the 
presumption against its retroactivity would equally apply.^ 
Thus, even as regards statutes relating to procedure, the rule of 
retroactivity is not given effect to, where the new procedure 
would prejudice rights established under the old statute.^ 
This proposition was affirmed by their Lordships of 
the Privy Council in Colonial Sugar Refitting Company, Ltd. v. 
Irving,^ which decision has been followed by a Full Bench of 
the IMadras High Court,^ in preference to an obiter dicta- of their 
Lordships in a later case.** The right of appeal belonging to a 
suitor is held to be a vested right, and not a mere matter of 
procedure 

The case-law in India, bearing upon the Court-Fees Act, may 
now be examined in the light of above principles. 

In 7 W.R. 452 (462), objections by way of cross-appeal were 
not entertained where stamp duty was not paid under new Act, 
though stamped properly under the law before the passing of that 
Act. In 7 W.B. 461, where a petition of appeal was returned 
for irregularity, and re-presented after new Act came into force, 
stamp duty prescribed by new law was held chargeable. In 15 
^V.R. 272 it was held that the stamp duty upon an appeal filed 
after the Court-Fees Act came into operation can only be levied 
according to the provisions of that Act, even though the original 


Kumar v. Secretary of State, 1928 Cal. 808, citing 
O Fla.horiy v. McDowell, (an affirmative statute destroys pre-existing right 
•Nvliere the apparent intention of the Legislature is that the two rights shoxild 
not exist together) . 

(50) Gopeshwar v. Jihan Chandra, 24 I.C. 37=41 Cal. 1125 (S.B.); 
also see Asikannissa v. Dwije»idra, 129 I.C. 878=1931 Cal. 92=58 Cal. 
167. 

(1) Daivanayaga v. Senukai}tbal, 106 I.C. 616 at 619 (Mad.) (F.B.). 

(2) Munjhoori Bibi v. Akel Mahmud, 19 I.C. 793, cupra. 

^ (3) (1905) A.C. 369=74 L.J. P.C. 77=92 L.T.'738; also see 1928 

Cal. 040=56 Cal. 512=113 I.C. 49; 129 I.C. 849=1931 Cal. 100,. 

(4) (1922) 1 A.C. 249 (254)=91 L.J.P.C. 113. 

(5) See 106 I.O. 616 (Mad.) (P.B.), supra, and 24 I.C. 37 (F.B.) 

^pra; compare 134 I.C. 450=1932 All. 30 {HaeaH v. Maktula), and 
1931 All. 635=1931 A.L.J. 1018 (F.B.) (^Bamkaran v. Bamdas) 

(but a right to sue in one Court, rather than another, or a right to wait 
for a particular period of time before suing not a substantive right)» 



Sec. 1] 


Preliminary 


7 

4 

suit was valued on principles laid down in old Act of 1867. The 
Madras High Court held in 1 Mad. 220 that the subject-matter 
in appeal should be valued for the purpose of jurisdiction accord¬ 
ing to the law in force at the date of the appeal, and not of the 
suit which led to it; similarly, in 5 M.H.C.R. xliv, it was held 
that the valuation of an appeal must be according to the Act in 
force at the time of its presentation, and that the original valua¬ 
tion under a law obsolete at the period of appeal can have no 
influence on the decision. The view taken in these authorities is 
not reconcilable with the observation of their Lordships of the 
Privy Council in (1905) A.C. 369, supra, which held that a 
right of appeal to a superior tribunal is not a mere matter of 
procedure, but one touching a vested right in existence at the 
passing of a statute; and, consequently, where during the pendency 
of a suit, a statute was passed taking away a right of appeal from 
one tribunal, and transferring it to a new tribunal, there was no 
difference in principle from abolishing the appeal altogether, and, 
“there was an interference witli existing rights contrary to the 
well-known general principle that statutes are not to be held to 
act retrospectively unless a clear intention to that effect is mani¬ 
fested”.*^ Accordingly the Full Bench of the Madras High Courf^ 
held that the right of appeal to a higher Court depending on the 
jurisdictional value on the date of the plaint cannot be taken away 
by an amending enactment altering the Court-fees. The same 
principle had already been enunciated by the Bombay High Court 
in a case decided in 1869,« and by the IMadras High Court in a 
case decided in 1874,^ which latter held that it is the money value 
of the original suit that fixes the jurisdiction throughout the 
subsequent litigation in its several stages, and this valuation can¬ 
not be altered after the decree has been jiassed simply by an 
alteration in a fiscal enactment. This view is supi>orted by a 
recent Nagpur case, where it was held that the value of a suit 
remains unchanged in all stages of the lis, and determines the 
forum of appeal.^** Where a suit had been instituted in June, 
1920, before the coming into force of the Bengal Court-Fees 
(Amendment) Act of 1922, the Court-fees were held payable on 
the PLAINT in accordance with the provisions of the Coru’t-Fees Act 
of 1870 as it stood at the date of the institution of the suit, that 
is to say, without any reference to the provisions of the Amend 
ing Act." The decision in Aradhun Dey v. Oholam Hus~ 
sain Avas distinguished on the ground that the memorandum 


(6) , See f.-n. (3) at p. 0, supra. 

(7) See f.-n. (1) at p. 6, »upra. 

(8) JtatancJuind v. Uanmantrav, (1869) 6 B.H.C.K. 1166. 

(9) (1874) 7 M.H.O.B. 356. • 

(10) Chundal v. Kisha^idas, 89 I.O. 407=1926 Nag. 71; also see 
of Bobbin v. Sitaramasami, 23 Mad. 99 (P.C.) and D/iupaU v. 

PeHndevanwia, 33 I.C. 602=39 Mad. 725 (F.B.), (Valuation of suit 
for account, in plaint, governing valuation for purposes of appeal). 

(11) Tara Prasanna v. Nrisinlui, 81 I.C. 763=1924 Cal. 731 51 Cal. 

216. 

I 


(12) 7 W.E. 461. 
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of appeal in that ease was presented to the Court without a copy 
of the decree, and it coiild not be received as the fundamental 
document was not annexed; and that a new Stamp Act of 1867 
had come into operation before it was refiled with the copy of the 
decree.^® Similarly, it was held in a Calcutta case, that if be¬ 
tween the date of presentation of plaint in the wrong Court, and 
its presentation to ilie proper Court, the Court-fees payable on 
the plaint has been enhanced, the plaintiff must pay the Court- 
fees payable on the plaint on the date on which the plaint is 
presented to the proper Court, after deduction of the amount 
already paid by him.^^ In Lachyni Prasad v. Secretary of State^^ 
the Patna High Court held that if a plaint not properly stamped 
is presented to a Court not having jurisdiction, and is subse¬ 
quently returned for presentation to the proper Court, the latter 
Court is not bound to treat the plaint as properly stamped, even 
though no objection was taken to it by the Court to which it was 
first presented. Likewise, where a memorandum op appeal was 
presented during the long vacation, not to the Registrar who was 
duly appointed to receive the appeals, but to the Assistant Regis¬ 
trar, and meanwhile before the re-opening of the High Court, the 
new Amending Act (Act II of 1922) came into force, it was held 
that the new Act, prescribing an enhanced fee, was applicable to 
the case.^® Where an application to sue in foryna pauperis is 
granted, the suit is deemed to have been instituted on the date 
when the application was made: and the Court-fee is leviable 
tmder O. 33, R. 10, Civil Procedure Code, as payable according 
to the law in force on the date on which the application for leave 
to sue as pauper was made.^^ 

The grant op a probate on pajTnent of succession duty in 
accordance with the scale of Court-fee then in force, is not 
affected by any interim modification introducing a higher rate, 
and no further Court-fee can be levied for granting a second 
probate in respect of the same estate.^® In 6 B.L.K. App. 137= 
21 W.R. 246, note, the first grant had been made, and a fixed duty 
paid thereon under Succession Act, 1865, while the second grant 
was made after the Court-Fees Act had come into force. In the 
goods of Malcolm Ga^par^^ it was held that S. 19 (c) of the Court- 
Fees Act could not apply unless both the first and second grants had 
been made after the amended Act had come into force. But the 
later Calcutta case holds that no fresh duty is payable on a 
double probate which recites and in fact proceeds upon the first. 


(13) See f.-u. (11) at p. 7, supra, 

(14) Bimala Prosad v. Lahnonidevi, 91 I.O. 862=1926 Oal. 365. 

(15) 1931 Pat. 39. 

Bam v. EamguXam, 2 Pat. 264=71 I.O. 426=1923 Pat. 
150; also see 10 Bom. H.C. 444. 

(17) Kaman Mada v. Mallai, 91 I.O. 302=1926 Mad. 159. 

(18) Swamamoyi v. Secretary of State, 30 I.C. 394=43 CW. 626. 

(19) 3 Cal. 733=2 C.L.B. 436. 
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In Gangaram TiUockclwnd v. The Chief Controlling Revenue 
Autho7'ify,^^ Crump, J., held, that the probate duty -was payable 
upon the grant of probate, and not upon the application for 
probate, and accordingly the law in force at the date of 
the gt'ant was applied to determine the amount at the higher 
rate which come into operation after the date of the 
petition, but before any grant of probate was made. This differed 
from the view taken by the Calcutta High Court in Thaddens 
Nahapiet v. Secretary of State for IndiaJ^^ to the effect that the 
petitioner was competent to comply with S. 19-1 at the time when 
he actually made the payment, and as that payment was before 
the legislation came into force, whereby the rate of fees was raised, 
he had complied with the requirements of the Statute, and was 
entitled to the grant of probate without further payment. The 
view taken in the Calcutta Court by adhering to the scale of fees 
in force at the date of application for probate, was in favour 
of the subject, but the Bombay High Court adopted the other 
construction holding that the law in force at the date of the grant 
was the law which must be applied in deciding this matter. The 
Calcutta High Court has held, in another case, that the imposi¬ 
tion is to be viewed as Court-fee, and not as a duty or tax on 
grant of the probate—though the fee levied by the Court for its 
work done in connection with the issuing of the probate, is deter¬ 
mined upon the value of the property. 

As regards applications for review of a judgment, it was held 
by the Calcutta High Court, “that neither under the Court-Fees 
Act as originally framed in 1870 nor under the Court-Fees Act 
as amended in 1922, can a petitioner for review of judgment be 
called upon to pay Court-fee on the basis of the fee which would 
be payable on the,plaint or memorandum of appeal if it were to 
be filed on the date of the application for review. The amount 
must be calculated on the basis of the fee leviable (which, in the 
normal course of events, is the fee actually levied) on the plaint 
or memorandum of appeal according to the law in force when the 
plaint or memorandum is filed in Court.^® 

This ruling refuses to follow an earlier decision of the Madras 
High Court,”^ which has been followed ever since by Madras 
Court.^® This ruling discusses the four possible meanings to 
the words **the fee leviable on the plaint or the memorandum of 
appeaV% and holds (1) that the legislature meant the fee which 
was the proper fee to be levied, and not the fee actually levied. 
(2) That the construction put upon the expression by the 
Calcutta Court is not a reasonable one, inasmuch as it would 

(20) See 106 I.C. C6=52 Bom. 61=1927 Bom. 643. 

Ul) 81 I.C. 761=1924 Cal. 987=39 C.L.J. 209. 

(22) In the goods of G. T. Williams, 75 I.C. 466=1924 Cal. 115=60 
Cal. 597. 

(23) Nand Lai v. Jogendra Cha-ndra, 82 I.C. 297 (301)=1924 Cal. 881 
=39 C.L.J. 222=28 O.W.N. 403. Followed in Parmeshar v. BaJchtawar, 
1938 AU. 20. 

(24) 7 M.H.G.R. Appendix, p. 1. 

(25) See 50 Mad. 488=100 I.O. 72=1927 Mad. 360. 

C.—2 
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make the petitioner, whose application only relates to a small 
portion of the relief asked for in the plaint or memorandum of 
appeal, liable to pay the full stamp paid in the plaint or memo¬ 
randum of appeal, and thus “make an application for review 
much more expensive than an appeal”. (3) The applicant could 
not be made liable to pay for the relief sought for by any one 
else over which he has no control, and, consequently, (4) that 
the applicant should pay on the relief sought by himself, as 
if it was a j>laint or memorandum of appeal by himself, on the 
date when the review application w’as put in, calculated under 
the Amended Act.^® 

The ^ladras High Court's view seems also to have found 
acceptance in Bombay—In re Monohar Tamhekarr'^ 

6. SCHEME OF THE ACT. —“The Court Fees Act of 
1870, as amended by subsequent legislation, is divided into seven 
chapters which, as indicated by their headings, purport to deal 
with different subject-matters.-® Chapter I is Preliminary. 
It contains no Preamble, which is certainly a noticeable 
feature,and, the definition clause does not give the exact 
meaning assigned by the legislature to several words and expres¬ 
sions, which have given rise to considerable uncertainty, and 
embarrassment, and some conflict of views. Chap. II deals 
with “Fees in the High Courts, and in the Court of Small 
Causes at the pRiEsoENCY towns”. This consists of three 
sections, namely, Ss. 3, 4 and 5. S. 3, relates to levy of fees in 
High Courts on their original side, and the le^’j^ of fees in Presi¬ 
dency Small Cause Courts. The section is not a charging 
section, but merely prescribes that these fees shall be collected 
in the manner provided by Chap. V of the Act.®^ S. 4 deals 
wdth fees on documents coming before the High Courts in the 
exercise of their appellate or revisional jurisdiction in cases 
coming from the Subordinate Courts, or in their extraordinary 
original jurisdiction.This is a charging section, in respect of 
all documents, specified under Schs. I and II, to be received 
in the High Court in exercise of its extraordinary original civil 
or criminal, jurisdiction, or appellate jurisdiction, or its jurisdic¬ 
tion as a Court of reference or revision. A memorandum of 
appeal is a document within the meaning of this seetion.®^ Thus, 
if a memorandum of appeal is filed in the High Court, the fee 
leviable will have to be determined with respect to Schs. 

I and II. Memorandum of appeal is mentioned in Art. I, 


(26) See In re Punya Nabako, supra, per Wallace, J. 

(27) 4 Bom. 20=2 Ind., Dec. (N.S.) 528. 

(28) Per Miller, C.J., in 87 I.O. 137 (139)=4 Pat. 336=1925 Pat. 
392=1925 P.H. C.C. 65-.=6 Pat. L.T. 262 (F.B.). 

(29) Per Mahmud, J., in 8 All. 202; and in 12 All. 129, (F.B.) 
at p. 164. See Para. 1, arite. 

(30) Per MulUck, J., in 87 I.C. 137 (147), supra. 

(31) Tbid. 

(32) 12 All. 129 F.B. ; also see 87 I.C. 137 (143), supra, per Jwala 
Prasad, J. 
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Sch. I, Arts. 11, 17, 20 and 23 of Sch. II. The Arts. 11, 17, 
20 and 21 of the Second Schedule have prescribed fixed sums to 
he payable on memoranda of appeal filed in any Court, and no 
question of valuation arises for the purpose of determining the 
Court-fee payable in those eases. Art. I of Sch. I, is not happily 
"worded, but it is understood that, S. 4 not having been excepted, 
a memorandum of appeal filed in the High Court will come under 
this Article; and, the amount of fee payable would depend upon 
*^the amount or indue of the suhject-matter in dispute**, as 
mentioned in Col. 2 of the Schedule.**^^ In order to ascertain the 
fee payable upon a memorandum of appeal coming under the 
aforesaid Arts. 11, 17, 20 and 21 of Sch. II, the nature of the 
document has to be determined. If it is an appeal from a 
decree or an order having the force of a decree, Art. 11 would 
not apply, and the Court-fee payable ^yill be upon “the amount 
or value of the snibject-matter in dispute*’, under Ai-t. 1 of 
Sch. I. Similarly, in order to apply Art. 17 of Sch. II, it will 
have to be ascertained as to whether the memorandum of appeal 
is with respect to suits enumerated therein. Likewise the nature 
of appeal will have to be ascertained in order to apply Arts. 20 
and 21 of Sch. II. Therefore, two questions arise with re.speet 
to a document filed, exliibited or recorded in, or received, or 
furnished by a High Court, namely, (1) the necessity of paying 
a fee, and (2) the amount of fee payable.^^ 

Under S. 5 it is the duty of the officer appointed 
in this behalf by the High Court to see whether and what 
fee is payable under Chap. II upon a document filed, exhibited, 
or recorded in, or received or furnished by the High Court, His 
duty is to see under what Articles or Schs. I and II, the 
aforesaid document falls. If it is a document with respect to 
which a fee is to be paid under the said Schedules, it is his duty 
to find out the amount of the fee leviable upon it.^® 

Section 4 of the Acit is a prohibition against the use of 
impi'operly stamped documents, and in that sense may be said 
to make the fees on those documents payable in Pligh Courts.®** 
S. 6, which comes under Chap. Ill, contains a- similar prohihi- 
iion in respect to the Suhordinate Courts.^^ Chap. HI 
deals with “Fees in other Courts, and in Public Offices”; and, 
S. 6, is the charging section which declares that no plaint, or 
memorandum of appeal, shall be received unless in respect of it 
there be paid a fee of an amount not less than that indicated 
in Schs. I and II, as the proper fee for such doeument.®« The 
scheme for the taxation of plaints and memoranda of appeals 
is as follows:—“Suits and memoranda of appeal are classified 
according to the subject-matter, or the subject-matter in dispute, 

(33) 12 All. 129 F.B.; also see 87 I.C. 137 (143), supra. 

(34) IMd., 87 I.C. 137 (144), supra. 

(35) Ihid., 87 I.C. 137 (144), supra. 

(36) Per Miller, C.J., in 87 I.C. 137 (139), supra. 

(37) Ihid., 87 I.C. 137 (139), supra. 

<38) Per MulUck, J., in 87 I.C. 137 (147), supra. 
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or the nature of the relief claimed. Schs. I and II endeav¬ 
our to give a comprehensive classification of the various kinds 
of suits with reference to these heads of classification. The 
Schedules also provide that the proper fee payable on some docu¬ 
ments shall vary according to the Court in which they are filed, 
and that in regard to others there shall be no such variance. 
Again, in Sch. II, it is declared that the plaints and appeals in 
the suits therein specified shall bear the fixed fees prescribed, 
while in Sch. I are specified various suits in which the plaints 
and appeals shall bear an ad valorem fee.^^ The procedure to 
be followed when a plaint or a memorandum of appeal is filed 
in a Court other than a Chartered High Court or a Presidency 
Small Cause Court, is as follows: “The Court will first of all 
decide into which of the various classes enumerated in Schs. I 
and II, the document falls. This has sometimes been called the 
category of the suit. The process involves the construction of 
the plaint and the determination of the real relief prayed for. 
It is essentially judicial, and requires the Court to be astute as 
to see that reliefs are not so cast as to seoure an evasion of the 
Court-Fees Act. A familiar instance is when declarations are 
only asked when consequential relief is the real claim. The Court 
will then proceed to see whether the proper fee is a fixed fee 
under Sch. II, or an ad valorem fee under Sch. I. No question 
of valuation arises if the fee is a fixed fee; but if an ad valorem 
fee is leviable, then the Court will proceed to value the subject- 
matter, or the subject-matter in dispute, or fix the amount of 
the relief claimed according to rules for computation set out 
in Ss. 7 and 8 of the Act. If a local or further investigation is 
neeessarjs the Court may proceed under S. 9“.'*® Ss. 9 and 10 
provide machinery for ascertaining the value of land and houses, 
the subject-matter of a suit when the Court thinks that the value 
has been wrongly estimated to the detriment of the revenue.**^ 
This computation is the value referred to in S. 11 of Chap. Ill, 
and the Court s adjudication on a qnjestion relating thereto is 
final in respect of a plaint or memorandum of appeal under the 
first clause of S. 12.^® “A decision on a question of category 
is not final within the meaning of Cl. (1) of S. 12, while a 
decision on a question of valufttion, pure and simple, as defined 
above, is final as between the parties to the suit. The second 
clause of S. 12, however, gives a Court of appeal power to collect 
deficit Court-fees in respect of fees payable in Subordinate 
Courts, and it seems now settled that the High Cofurt, as a Court 
of appeal, reference and revision, is competent to exercise this 
power in respect of all Courts subordinate to it”."*® Ss. 13, 14 
and 15 deal with refund of fee paid or memorandum of appeal, 
on application for review of judgment, on reversal or modifica- 
tion of Court ’s former decision, on ground of mistake, respec- 

(39) Per Mullick, J., in 87 I.O. 137 (147), supra. 

(40) Per Mullick, J., in 87 I.O. 137 (148), supra. 

(41) Per Miller, C.J., in 87 I.O. 137 F.B. at pp. 140, 141. 

(42) Per Miullick, J., in 87 I.O. 137 (148), supra. 

(43) Ibid. 
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lively. Ss. 13, 14 and 15 exhaust the provisions in the Act 
regarding the refund of Court-fees paid in the suit or in appeal, 
hut they do not oust the inherent powers of Court, under S. 151, 
Civil Procedure Code, 1908, exercisable in cases of imperative 
necessity to remedy some manifest injustice. Chapter III con¬ 
tains three more sections, S. 17, relating to suits embracing two 
or more distinct subjects chargeable with aggregate fees, S. 18 
dealing with written examinations of complainants, and S. 19, 
providing for “exemption of certain documents”. This Chapter 
has been criticised “as a piece of patch-work legislation 
which “has been the subject of a multitude of decisions in the 
Courts”, mostly due to its wording being in some respects 
certainly unscientific and difficult to interpret”, and its 
certain “obvious blunders” have had to be rectified by an 
Amending Act.^'^ The Act has been repeatedly amended, but 
still its provisions are far from exhaustive, and with the excep¬ 
tion of rules for valuation of land, house or garden, it prescribes 
no method of arriving at “the amount or value of the subject- 
matter of the suit”.^® It has been observed on the one hand, 
that “the Act has been amended piece-meal from time to tinie”, 
and “the repeated amendments of the Act give rise to questions 
of considerable nicety, which are by no means free from diffi¬ 
culty”;^"^ and, on the other hand, it has been held that “f/ie 
umendments of the Court-Fees Act have not kept pace with the 
amendments of the Code of CivU Procedure, 1908”.^® 

Chapter III-A has been wedged in Chaps. Ill and IV of 
the Act, as originally framed and this Chap. III-A contains 
certain provisions 19-A to 19-K, headed, “Probates, Letters op 
Administration, and Certificates of Administration”. Chap. 
IV deals with rules and tables of “Process-fees”, and is 
concerned with the number of peons in District and Subordinate 
Courts, in mofussil Small Cause Courts, and in revenue Courts . 
Chap. V deals with the mode of levying pees, by collecting 
stamps, impressed or adhesive, and provides for iniles regarding 
supply, number, renewal and keeping accounts of stamps; and 
for stamping of documents inadvertently received, for amend¬ 
ments of documents and cancellation of stamp. Chap. VI is 
headed “Miscellaneous”, and provides for repayment of fees 
paid on applications to criminal Courts; the admission in criminal 
cases of documents for which proper fee has not been paid; the 
sale of stamps; power to reduce or remit fees, and lastly, the 
saving of fees to certain officers of High Courts. 

As noticed already, Sch. I deals with ad valorem fees, and 
gives tables of rates of ad valorem fees leviable on the institu- 

(44) Per Miller, C.J., in 87 I.O. 137 F.B. (144), supra. 

(45) .IMflL, 87 I.C. 137 (141), supra. 

(46) See Referring order in Futta Ecmnappa v. Sudraljhatla, 40 Mad. 

1“39 I.O. 439 (444, 445). _ _ 

(47) Per Mukerji, J., in 21 I.C. 502=18 C.L.J. 308—18 C.W.N. 

121 (F B ) 

(48) Per Sulaiman, J., in Chunni Lai v. Sheo CJtaran Lai, 89 I.O, 

122 (124, 125)=1925 All. 787. 
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tion of suits; and Sch. II provides fixed fees in certain other 
cases; and Sch. Ill gives Form of Valuation, with annexures A 
and B, as regards “valuation of the moveahle and immoveable 
property of deceased, and “Schedule of Debts”, etc. 

7. PRINCIPLES OF CONSTRUCTION OF STATUTE.— 
(1) Defective drafting of the Act.—The drafting of the Act 
has been characterized as “unscientific”, and “obscure”; and, its 
interpretation gives rise to considerable difficulty.'^® The Courts 
can, however, only deal with the Act as it stands, and it is for 
the legislature to amend or to remedy its existing defects.®® 
Courts cannot aid the legislature’s defective phra.sing of the Act; 
they cannot add, and amend, and by construction make up the 
deficiencies which are left there.' 

A casus omissus cannot be supi^lied by a Court of law®— 
nor can the Court alter the law or read into the statute words 
which it thinks should have been there.® It is undesirable to 
import into a section any expression which is not to be found 
there.^ 

(2) Duty of Court.—“The duty of a Court is not to 
draft laws so that they may be just or reasonable or consonant 
to some accepted principle.® “Its duty is to expound the laws 
AS they stand, giving to all words used tlie meaning they have 
according to common usage, or, if defined, according to the 
meaning given therein in the Act in question, or in the inten^re- 
tation Act.”® The Judges are not responsible for Acts passed by 
the legislature, their office is jus dicere and not jus dare, viz., 
to interpret the law and not to make law or give law."' It is their 
duty to abide by the words of the statute, without attempting to 
reform it according to the supposed intention of the legislature,® 
If the law is clear, it is the duty of the Court to give effect to it 
without attempting to inquire into the reasons for the enactment;® 
and, uninfluenced by considerations of what the law may be else- 

(49) Per Miller, C.J., and Per Mullick, J., in 87 I.C. 137 (140), 
(147)=4 Pat. 336=1925 Pal. 392 (F.B.): also sre Per Mukerii, J., in 
21 I.C. 502 (F.B.) (Cal.). 

(50) Currivibhai v. Ah.medali, 1933 Bom. 91 (92). 

(1) Saja of Mandasa v. Jagannayakulu, 1932 Mad. 612 (F.B.) at 
p. 619; also see HardwlsJtah v. Secretary of State, 69 I.C. 428=3 Lah. 
420=1923 Lah. 275. 

4 

(2) Crawford v. Spooner, 6 Moo.P.C. 1, folld in 1928 Lab. 337= 

9 Lab. 689=113 I.C. 769. 

(3) 39 I.C. 87 (AU.) reld. in 123 I.C. 417 (419). 

(4) Per Walsh, J., in 107 I.C. 674 (675); aUo see 124 I.O. 483 

(484). ^ 

(5) Per Stone, J., in Mercantile Bank v. OMcial Assignee, 1933 Mad. 

207 (210). " 

(6) JTbid., 1933 Mad. 207 (210). 

(7) Per Bupchand, A. J. O., in Daily Gazette Press v. Kewachi Muni¬ 
cipality, 127 I.C. 690 (697)=1930 Sind 287. 

(8) 127 I.O. 690 (697)=1930 Sind 287, supra, citing Siramal v. 
Bazari Singh, 78 I.C. 583=1925 Sind 49: and Emperor v. Nur Mahomed, 
105 I.C. 433=1928 Sind 1 (F.B.). 

(9) Joti Prasad v. Amha Prasad, 1933 AU. 358 (362). 
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where,and. whatever may be the opinion of tlie Court as to 
the justice of the enactment.” A Court of law has nothing to do 
with the reasonableness or unreasonableness of a prtv 
vision of a statute”- nor with the question whether 
the legislature has committed an absurdity. If the words 
OP AN Act are clear, they must be followed. Even 
though they lead to manifest ab.surdity,^^ inconvenience,” or 
even in justice.As remarked by Rankin, C.J., in construing 
Statutes ‘Mhe duty of the Court is not to put a construction 
which seems to the Court to be the best in the sense that it will 

work out with the most justice or with the least inconvenience, 

but to put a construction which seems to the Court io he the hest 
in the sense that it is nearest to the language of the >legislature*\^^ 
The rule is well established, that “when once the meaning is plain, 
it is not tlie province of a Court to scan its wisdom or its policy. 

Its duty is not to make the law reasonable, but to expound it as 

it stands, according to tlie real sense of the words”.” Similarly, 
when the Statute is clear, it cannot be qualified or neutralized by 
indications of intention gathered from previous legislation on the 
same subject. 

(3) Equitable considerations.—As noticed above, a clear 
provision of Statute has to be followed and given effect to regard¬ 
less of all equitable considerations, and irresiiective of any opinion 
of the Court as to the justice of the enactment.'”* A clear pro¬ 
vision of the law cannot be displaced by a more equitable principle, 
however, wholesome it may be.-'* Where the language is plain. 


(10) Vcnkdtachdhi v. Emperor, 1032 Mad. 21 —13(5 I.C. 332. 

(11) CliunnanHil v. Commissioner of Income-tax, 131 I.C. 103 = 1931 
liah. 320 (F.B.) . 

(12) Per Lord Atkiusou in F<ic7ier and Sons v. London Society, (1913) 
A.C. 107=29 L.T. 73. 


(13) Muhammad Uyai v. Commissioner of Income-tax, 1031 Lah. 87 
(92)=12 Lah 129=131 I.C.81; citing Queen v. the Judge of the City of 
London Court, (1892) 1 Q.B. 273; also see and cf. Moideon Pichai v. 
Tiimevelly Mills Co., Ill I.C. 225=1028 Mad. 571; and Subran\xinxa Aiyar 
V. Su-aminatha, 1028 Mad. 74(5. 

(14) Public Prosecutor v. Muqanab, 141 I.C. 881 (883)=1933 

3, at p. 5; also see Anand Prakash v. Naraind4is, 135 I-.O. 119 (130) 
(“the argument of convenience is not very often a sound argument mIicu 
the language of law is clear beyond doubt.“ 

(15) Ibid., 1933 Posh. 3 at p. 5=141 I.C. 881 (883); also see Ashvtosh 
V. Sudhan MuTcherji, 133 I.C. 587 (589). 

(16) Mukerjea v. Karnani Industrial Bank, 130 I.C. 283 (286, 287) 
=1930 Cal. 770=58 Cal. 521. 

(17) Maxwell, (on Interpretation of Statutes, 7th 

MuJiammad Hyat v. Commtissioner of Income-tax, 1931 Lah. 87 (F.B.) at 
p. 92=12 Lah. 129=131 I.C. 81; Prithvidass v. Emperor, 1931 Lah. 283 
(F.B.) at p. 287=132 I.C. 889=12 Lah. 345; and 1933 Pesh. 3 at 
P. 5, supra. 

(18) Administratcpr-General v. Premlal MullicTe, (1895) 22 Cal. 788— 
22 I.C. 107 (P.O.), cited in Avaru v. Asibai, 1932 Mad. 9 (13). 

(19) 131 I..C. 193=1931 Lah. 320 (2) F.B., £-n. (11), supra. 

(20) Narmu Mai v. Jlamcluander, per Sen, J., 132 I.O. 401=1931 AIL 
277 at p. 291=53 All. 33^ (F.B.). 
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AND ADMITS OP ONLY ONE MEANING, THE TASK OF INTERPRETATION 

CAN HARDLY BE SAID TO ARisE.=*^ The maxim applies ^^Ahsoluta 
Scuteniia expositore non indiget*^. It is not allowable to interpret 
what has no need of interpretation.^^ Where the wording of the 
section is clear, it is futile to waste time to consider what the 
POLICY OF THE LEGISLATURE is On which that scction is based.^® 
It is for the legislature and not for the Courts to consider whether 
the words employed in framing an Act will give effect to the 
object and policy which the Statute may have in view.^^ 

Likewise, the Court is not at liberty to vary the con¬ 
struction OF A PROVISION OF THE LAWT WITH REFERENCE TO ANY 
REAL OR SUPPOSED HARDSHIP; and where the words are plain, it 

matters not what the consequences may be.^® It was observed by 
Edge, C.J., in Salkan Rai v. Gobind Nathy that “we cannot 
allow any qfu-estion of hardship to influence us in applying the 
principles of construction to the Acts of the legislature where the 
wording of those Acts is plain and unambiguous.^® In Parington 
V. Aiiorney-GeneraU^'^ Lord Cairns said: “If the person sought to 
be taxed comes within the letter of the law, he must be taxed, 
however great the hardship may appear to the judicial mind to 
be. On the other hand ,if the Crown is seeking to recover tlje tax, 
but the subject is within the letters of the law, the subject is free, 
however apparently within the spirit of the law the case might 
otherwise appear . to be.” Similarly, in Attorney-General v. 
Earl of Selbourne,^^ Collins, M.P., observed as follows: “There¬ 
fore, the Crown fails if the case is not brought within the words 
of the Statute interpreted according to their natural meaning, 
and if there is a case which is not covered by the Statute so 
interpreted, that can only be cured by legislation, and not by an 
attempt to construe the Statute benevolently in favour of the 
Crown. * * 

(4) Escape and Evasion.—It must be borne in mind that 
the “Court-Fees Act was passed not to arm a litigant with a 
WEAPON OP technicality AGAINST HIS OPPONENT but tO SCCUr© 
revenue for the benefit of the State and, though its provisions 

(21) Max^eU, on Interpretation of Statutes, 7th Edn., p. 4; also see 
1933 Pcsh. 3 at p. 5; and Piarasingh r. Mula Mai, 4 Lah. 323=1923 Lab. 
055=75 I.C. 915. 

(22) 1933 Pesh. 3 at p. 5, supra, 

(23) Tong Bock Bin v. Eng Boe Seng, 1928 Bang. 327=6 Rang. 
533; also see f.-n. (17) at p. 15. 

(24) 11 Bom. 1 at p. 4, refd. in Noksing v. Bholusmg, 123 I.O. 417 
<419)=1930 Nag. 73. 

(25) 14 Mild. 480 (484); 22 I.C, 503 (506)=111 P.R. 1913, (F,B.); 
<ilso see Maxwell, 7th Edn., p. 5; and 1933 Pesh. 3 at p. 5=141 I.O. 881 
(883). 

(26) 12 All. 129 (F.E.). 

(27) (1869) 4 H.L. 100 (122); 38 L.J. Ex. 205; 21 L.T. 370; 
also see Deputy Commissioner v. Jagadish Chandra, 62 I.C. 513 (Pat.). 

(28) (1902) 1 K.B. 388 (396); 71 L.J. K.B. 289; 18 T.L.B. 

^ ^ • 

(29) (1918) P.C. 188=50 I.O. 280=43 Bom. 507 (P.O.); also see 130 
I.C. 369 (374)=1930 Cal. 787; (57»iban. v. Ahdvl Alim Abed). 
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are not to be so construed as to furnish a chance of escape and 
a means of evasion,®^ yet it is open to parties to avail themselves 
of any camouflage that the law allows, and does not forbid.^^ 

(5) Exceptions.—According to the ordinary rules of inter¬ 
pretation, exceptions should not be enlarged in their scope more 
than what their wordings properly justify An exemption 

MUST BE STRICTLY CONSTRUED IN FAVOUR OP THE StaTE.^^ 

(6) Fiscal Enactments.—The Court-Fees Act is a taxing 
and fiscal enactment, and as their Lordships of the Privy Council 
observed in Rachappa v. Sa^dappa^"^ *Mt is a rule of construction 
peculiar to fiscal enactments that they must be \'ery strictly 
CONSTRUED SO as not to impose an unnecessarily hea^^y burden on 
the subject*'. Such an Act which imposes pecuniary burdens,®® 
encroaches or qualifies the right of the subject,®*^ or which 
renders the public liable to pay charges,®^ must be precise,®® clear 
and unambiguous.®® The subject is not to be taxed unless the 
language of the Statute clearlj' imposes the obligation, and in a 
case of reasonable doubt the construction most beneficial to the 
subject is to be adopted."*® When the State requires the subject 
to pay a tax of any kind, that must be done by definite enactment 
strictly interpreted."*^ Unless and until the language used in a 
Statute makes the meaning entirely insensible, every word used 


(30) Per Mookerjee, J., in Raj Rajeswari v. Gati Krishna^ 82 I.C. 
292 (294)=1924 Cal. 953=39 C.L.J. 217 (223). 

(31) Pathuma Uinma v. Alxyamm<ikkaiiath, 110 I.C. 752=1928 Mad. 

929. 

(32) Vijiaraghava v. Pannammal, 1932 Mad. 120 (123). 

(33) 29 Bom. 203=6 Bom. L.R. 844. 

(34) 1918 P.C. 188=50 I.O. 280=43 Bom. 507; also see Sardar 
Dial Singh v. Beli Ra^n, 51 P.R. 1897 (F.B.); also see Nohsingh v. 
BholvMngh, 1930 Nag. 73 (76)=123 I.C. 417 (419). 

(35) 10 Cal. 274 (282); 29 Bom. 203; 65 I.C. 553; 78 I.C. 438= 
1925 Sind 67; 81 I.C. 751=39 O.L.J. 209; Municipal Counoil v. Madrast 
Etc., Co., 121 I.C. 839; 123 I.C. 417=1930 Nag. 73; Shihan v. Ahdul 
Alivt^ 130 I.O. 369 (374) = 1930 Cal. 787=58 Cal. 474; Gopalswami v. 
Secretary of State, 132 I.O. 130=1931 Mad. 525; Hiraohand v. Emperor, 
132 I.O. 694=134 I.C. 850=1931 Nag. 156 (F.B.); 134 I.C. 1137 (2) 
=1931 Mad. 683=35 Mad. 26; 138 I.C, 673 (Sind); {the Commissioner of 
Incomedax v. Sind Railway Co.). 

(36) 8 All. 282; 65 I.C. 553=1922 U.B. 14=4 U.B.R, 1921. 

,(37) Per Walah, J., in 36 I.C. 877 (AU.). 

(38) 17 Bom. 56; 8 Cal. 259; 22 I.O. 503 (r.B.)=lll P.R. 1913 
F.B. 

(39) 10 Cal. 274 (282); 9 Mad. 146 F.B.; 111 P.R. 1913 (F.B.) = 
22 I.O. 503; 76 I.C. 82=1924 Nag. 24; 123 I.C. 417=1930 Nag. 173; 
1932 Mad. 593=139 I.O. 418. 

(40) Kalicharn Roy v. Kesho Prasad, 51 I.O. 16 (Pat.); Dhan 
Eumari v. Municipal Committee, Saugor, 134 I.O. 850=1931 Nag. 156 
(F.B.); also see Emperor v. HimanchaUingh, 123 I.C. 673=1930 All. 
265; and see f.-n. (46); and the Commissioner of Income-tax v. Sknd 
Light Railxoay Co., 138 I.C. 673 (Sind). 

(41) Bamaswami v. Rangaswami, 134 I.C. 1137 (2)=1931 Mad. 683 
=61 M.L.J. 933. 

O.—3 



18 


The Court-Fees Act 


[Chap. I 


MUST BE GIVEN ITS PLAIN GRAMMATICAL MEANING/^ and this mUSt 
not be stretched by joidicial interpretation.^^ Either the enactment, 
as worded, applies,.or does not apply; and, it is neither necessary, 
nor permissible to examine and discuss the principles omderlying 
a Statute, unless the words of the Statute are vague and ambi¬ 
guous, and unless the principle is helpful in clearing the ambi¬ 
guity.^’* In doubtful cases, where the meaning of the legislature 
is not clear, the Statute has to be construed in a manner which 
“bears least heavily on the subject’';’*"’ and, the benefit of the 
doubt mivst be given in favour of the subject,^^' by interpreting 
the charging provisions “in a liberal and generous spiritbut, 
“with due regard to the language used in the enactment“.‘*® The 
rule established on the authorities is that “a subject is not to be 

MADE LIABLE EXCEPT UPON THE PLAIN WORDS OF THE ENACTMENT.^^ 

The Courts have no right to make a search for principles, and to 
legislate thereby' in interpreting fiscal Statutes.^*^ It should be 
remembered that an enactment imjiosing a burden requires a strict 
construction in favour of the subject, but an exemption must be 
strictly construed in favour of the State 

(7) Harmonious Construction.—It is a general principle of 
interpretation that a Statute ought to be so construed that if it 
can be prevented no clause, sentence, or word shall be superfluous, 
void, or insignificant.^ At the same time a construction which 


(42) Lacbhninn Prasad Babu Ram, In the matter of^ 126 I.C. 801 
(F.B.) at p. 804=1930 All. 49; also see 7 Cal. 127. 

(43) Commissiojier of Income-tax v. Ellis Eeidy 133 I.C. 261 (264) = 
55 Bom. 312=1931 Bom. 333. 

(44) 1931 All. 162=53 All. 239=135 I.C. 119 (F.B.). 

(45) 4 Bom. 515; 17 Bom. 56; also see f.-n. (39) above. 

(46) 5 Bom. 400 (401); 12 Bom. 98; 21 I.O. 502=18 C.L.J. 308; 

24 I.C. 793 (F.B.); 27 I.C. 731=37 All. 159 (F.B.); 22 I.C. 503 
=111 P.R. 1913 (F.B.); 24 I.C. 823 (L.B.); 43 I.C. 383= 

9 P.R. 1918; 65 I.C. 553 (Bur.); 8 Lali. 730=110 I.C. 264=1928 Lah. 
113; 108 I.C. 524=1928 Lah. 219; 76 I.C. 82=1924 Nag. 24; 76 I.C. 
721 (S.B.) Mad.; 78 I.C. 572=1924 Nag. 153; 132 I.C. 225=1931 Oudh 
99; 132 I.C. 429=1931 All. 401; 1932 All. 526 (527)=1932 Cal. 346: 
1932 Mad. 325, and 474; 1933 All. 321 (F.B.); 488 (b). 

(47) B-eli Ram v. Ishar Das, 8 Lab. 730=1928 Lah. 113; 105 I.C. 
881=1927 Mad. 1002=110 I.C. 264; 1933 All. 77 (82); In re Jai Dayat, 
(construction leaving in favour of the subject) . 

(48) Beli Ravx, v. Isliardas, 110 I.C. 264 (266) Lah.: also see 126 
I.C. 801, supra; and 8 O.W.N. 1267. 

(49) NoJcsinffh v. Bbolusingh, 123 I.C. 417 (419) and 9 Mad. 146 

F.B.; also see Thadens Nabapiet v. Secretary of State, 81 I C 751=39 
C.L.J. 209. 

(50) Sheo Ram Singh v. Barlemsingh, 134 I.C. 597 (598)=1931 Oudh 
366; 29 Bom. 203=6 Bom. L.R. 844; also see f-ns. (43) and (46), above. 

(1) Vasanbat v. Radlubar, 108 I.C. 657=1928 Sind 118; citing B, 
V. Bishop of Oxford, (1879) 4 Q.B.B. 245 and Blough v. Wimduo, (1884) 
12 Q.B.D. 224 (229, 232); also see Bankey BehariUU v. Abdul Behman, 
135 I.C. 695 (697) . 
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would lead to an absurdityor to a manifestly unjust result,® 
or to an anomaly* is to be avoided, and can be given effect to only, 
if the words of the Statute are clear and unambiguous and admit 
of no other interpretation. It is a sound rule of interpretation 
that the various provisions of a Statute should, if possible, be so 
construed as to give a consistent and harmonious result,and not 
result in any repugnancy, or anomaly, which there is no reason 
to suppose was intended.** The ordinary- rule is to adhere to the 
literal sense of the words used, and to the grammatical constinic- 
tion, unless this is at variance with the intention op the legi.s- 

LATURE which MAY BE COLLECTED FROM THE WHOLE STATUTE." It 

is a, general principle of interi)retation that effect should be given 
to every part of a statute® The mode of interpreting Court-Fees 
Act, is, likewise, by reference to all the sections taken as a whole, 
and not to consider individual sections merely.® The Act has 
been repeatedly amended, and it is possible that in inserting a 
new section, some other portion of the Act 'Svas not carefully 
considered,’’ or, the effect of an amendment upon questions likely 
to arise was not specifically realised by the framers of the 
amending provisions.® Loi*d Wensleydale said in Becke v. 
Smith It is a very useful rule, in the construction of a 
statute, to adhere to the ordinary meaning of words used, and to 
the grammatical construction, unless this is at variance with the 
intention of the Legulatiire to he collected from the statute 
itself Similarly, Lord Blackburn observed in ^Vear River 
Commissioner v. Adamson}'^ ‘Hhat the Court must not deviate 
from the literal sense of the words w’ithout sufficient reason, or 
more than is justified, yet not adhering .slavishly to them when 
to do so would obviously defeat the intention which mag he 
collected from the whole statute.” The same principle has been 
stated by Maxwell, in his learned work on the Interpretation of 
Statutes.^® “The true principle of construing a statute is that 

(2) Mohideen v. TimTievelty Mills, 111 I.C. 225 (228)=1928 Marl. 571 
(575); Subramajiia v. Swamijiatha, 1928 Ma4. 746 (755); Kunda/n Lai v. 
Bmperor, 131 I.O. 625=12 Lali. 604=1931 Lah. 353. 

(3) Per Eric, C .J., in Smxtrthwaiie v. Wilkins, (1862) 11 O.B. 
(N.8.) 842, 848; 142 E.R. 1026; 132 R.R. 773. 

(4) Mohideen v. Tinn&velly Mills Co., Ltd., Ill 

1928 Mad. 571 (575); also see Subramania v. SwaniinatJui, MAd. 740 

(755); Dialsingh v. Gurudtiyara, 9 Lah. 649=110 I.C. 164 (167)—1928 
Lah. 325; cf. 1932 Mad. 369 (F.B.). 

(5) Maviyayee v. Ponnuswa^vi, [1932 Mad. 336 (342)]. 

(6) Giribala Basi v. Mader Gazi, 1932 Cal. 699. 

(7) Emperor v. Mwnshi, 1932 Bom. 427 (428)=138 I.C. 703. 

(8) Shib Charan v. Emperor, 133 I.C. 140=1931 AU 49=53 All. 
233; Jadunath v. Biskeshar Baksh Singh, 130 I.O. 306 (309) P.C—1931 
P.C. 24=8 O.W.N. 258. 

(9) 21 I.O. 502 (507)=18 O.W.N. 121=18 O.L.J. 308. 

(10) (1836) 6 L.J. Ex. 54; 46 B.B. 567. 

(11) (1877) 2 A.C. 743 (765); 47 L.J. Q.B. 193 (203). 

(12) Maxwell, on Interpretation, 7th Edn., pp. 2-3; 19-20. 
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we ought to give to an Act of the Legislature the plain, fair,, 
literal meaning of its words where we do not see from its scope 
that such meaning would be inconsistent or would lead to mani¬ 
fold injustice and that the true meaning of any provision in an 
Act will have to be gathered by comparing it ^vith the other 
parts of the same Act, and that every clause of the Act should be 
construed with reference to the context, so far as possible, so 
as to make a consistent enactment of the whole Act relating to 
the subject-matter. 

(8) Intention of the Legislature.—It has been noted 
above, that if the words of an Act of the Legislature are capable 
grammatically of two meanings, the Court must look to the 
WHOLE of the Act in order to determine which meaning best 
gives effect to the intention of the Legislature.^^ In determining 
the intention of the Legislature, the primary question is not 
what may be supposed to have been intended, but what has been 
said.'® It is an elementary rule of construction of statutes that 
the Provisions of an enactment must be construed according 
TO ITS PLAIN WORDING and nothing can be imported into it merely 
on the basis of any speculation as to the intention of the Legis¬ 
lature.'® The language used, by a statute, is the best declaration 
of the intention of the Legislature and is conclusive of it. The 
legislature must be intended to mean what it has plainly ex¬ 
pressed.'^ If the words go beyond what was the probable inten¬ 
tion, effect must nevertheless be given to them.'® It may some¬ 
times be difficult to ascertain what . the Legislature exactly 
meant, but the Court must determine what its language means.'® 
Where the words used by the Legislature are ambiguous, it is 
open to a Court in order to find out the intention of the Legis¬ 
lature to examine what was the previous state of the law, and 
whether the Legislature intended to make any change in the law.^® 
At the same time, in interpreting a statute, it is the duty of 
the Courts of Justice to try to get at the real intention of the 
legislature by considering the whole scope of the Statute in 
question.^' The words of the Statute, when there is doubt about 
their meaning, are to be understood in the sense in which they 


(13) Someshwar v. Manilal, 137 I.C. 603 (2) (604, 605) (Bom.) = 
1932 Bom. 210 (211); also see Jotvndra Nath v. Bengal Governments 1932 
■Cel. 753 at p. 757 and Aghore Chandra v. Rajnam.danis 1933 Oal. 283 
(284). (The intention of the legislature, may be found by comparison with 
other provisions.) 

(14) Emperor v. Munshi, 138 I.O. 703=1932 Bom. 427 (428): aUo 
see f.-ns. (10) to (13). 

(15) Brophy v. Attorney-Generals 1895 A.C. 202. 

(16) Ves Baj v. Emperor, 126 I.O. 177=1930 Lah. 781; also see 
J^iara Singh v. Mula Mai, 4 Lah. 323=75 I.C. 915=1923 Lah. 655. 

(17) 1933 Pesh. 3 at p. 5; also see f.-ns. (13) to (18) at p. 15, amte, 

(18) Ibid., Maxwell, 7th Edn., p, 4. 

(19) Bejoy Kumar Addy v. Corporation of Calcutta, 1933 Oal. 322. 

(20) Mahadevram v. M ohan Vikram, 1933, Pat. .435 (S.B.) at p. 437. 

Fy rl21)'|Wb'd(Wl'V?TOoWndoroo, 1933 Nag. 193 (F.B.) at pp. 197, 198; 
auo see f-ns. (11) to (14), supra. 

L f V 
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best harmonize with the subject of the enactment and the object 
which the legislature has in view.'^^ Court’s duty is not to- 
supply a lacuna or defect: if two constructions are possible the 
one more reasonable, and consistent with the obvious purposes 
of the Act should be prefen*ed.-^ 

(9) Literal Sense.—Prom the above discussion, the ordi¬ 
nary rule of construction appears to be to interpret Acts as one 
tods them, viz., to read them literally, “unless there is something 
in the context or in tlie subject to prevent that reading.”-^ Words 
have, ordinarily, to be taken in their literal sense and according 
to their grammatical construction,-"' if not^^ inconsistent with the 
rest of the Statute, unless there is any clear indication to the 
contrary.-' “AVdien the words of a Statute admit of but one 
meaning, the Court is not at liberty to speculate on the intention 
of the legislataire, and to construe them according to its notions 
of what ought to be enacted.”-® “The business of the inter¬ 
preter is not to improve the Statute, it is to expound it”; and 
“to give a construction contrary to, or different from that which 
the words import, is not to interpret law' but to make it ”, 2 ® wmrds 
should not be added to the language of a Statute.®'* Nothing should 
be added, or subtracted.®' In coming to a determination as to the 
meaning of a particular w'ord in a particular Act, it is permissible 
to consider tw’o points, viz.: (1) the external evidence derived 
from extraneous circumstances such as previous legislation and 

DECIDED CASES; (2) THE INTERNAL EVIDENCE DERIVED PROM THE ACT 

ITSELF.®^ But the mere fact that the literal meaning of the words 
ttsed in a Statute leads to an injustice,®® or hardship^' is no 
ground for disregarding the meaning. When the language of a 
Statute is clear and unambiguous, it must be given effect to apart 

(82) 1933 Nag. 193 (F.B.), p. 197, also seo Para. 7, ante. 

(23) See Para. 7, atnte; and MudaUar v. Maymo. Coni/inittee.f 

1933 Rang. 68; following Brown v. Nation-al Provident Institution, (1921) 

2 A.O. 222. 

^24) Per Jessel, ^,B., in Taylor v. Corporation of Oldham, (1877) 

4 Ch. I>. 395 at p. 405;. cited in 97 I.C. 455 F.B. (461)=1926 All. 617. 

(25) See f.-ns. (10) and (11); also see and cf. Mercantile Bank v. 
Official Assfignee, 1933 Mad. 207 (210); and see 133 I.C. 301, (BamesJia 
Dayal v. Om Parkash). 

(26) See Para 7, ante: Maxwell Edn. 5tli, p. 4, cited in 1933 Mad. 
207 (210). 

(27) 131 I.C. 234 (Lah.)=1931 Lah. 399. 

(28) Per Bhide, J., in 1933 Lah. 492 (493), (Mt. Surji v. Sho l?flm) ; 

also see Para. 8, ante, f.-na. (5) to (10) at pp. 14 and 15, above and 

1933 Peeh. 69 (70). 

(29) Ibid., also see Para. anpe, f.-ns. (5) to (10) . 

(30) Sam Sarup v. Joti, 1933 All. 321 F.B. 

(31) Fi(7ioba v. Govindrao, 1933 Nag. 193 (F.B.). 

(32) Henrietta Muir Edv>ards v. Attorney^Genoral, 1930 P.C. 120= 
126 I.O. 88. 

(33) Vachcr*8 and Sons v. London Society of Compositors, (1913) A.C. 
107 (113, 118, 121); cited in 133 I.C. 587 at p. 589=1931 Cal. 688= 
68 Cal. 510, {Ashuiosh v. Mukarji); also see f.-n. (11) at p. 15. 

(34) See Para. 3 above, f.-ns. (25) to (28). 
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from considerations of possible absurdity,®® inconvenience or 
hardship.®® The Court should interpret an enactment as it stands, 
and not in the light of any anomaly to which its wording may 
give rise.®’ However, it may be noted that “a reasonable con¬ 
struction should, if possible, prevail, and it must not be assumed 
that legislature foresees ever\’ result which may accrue from the 
use of a particular word.®® Sense should be made out of Statute, and 
expressions should not be regarded as meaningless.®® When the 
meaning of a Statute is doubtful, regard is to be had not to a 
strictly grammatical or etymological propriety of language, nor 
even in its popular Uvse, as in the subject of the enactment, or in 
the occasion on which they are used, and the object which the 
legislature had in view.**® Where one finds words included in 
one section and excluded in another, one must assume either 
carelessness or intention; and, unless the latter results in an 
impossible position the legislatui^e must be assumed to be 
USING ITS LANGUAGE INTENTIONALLY.''^’ Consequently, a section 
in an Act is prima facie to be interpreted according to the plain 
meaning of the words,but under certain circumstances it is 
permissible to supply the omitted words and expressions due to 
unskilful draftsmanship,-*® and the Court can ignore presence of 
certain words in Statute if such words make Statute mean- 
ingle.ss.^^ 

A word occurring more than once in the same Act must 
be given the same meaning throughout the Act, unless the 
context shows that the legislature used the word in ditferent 
senses.**® 

(10) Marginal notes and Headings, etc.— (a) The marginal 
notes of an Act must not be referred to for the purpose of either 
limiting or extending the words of the Act itself.**® It has been 

(35) Per Stone, J., in Mercantile Bank v. Official Assignee, 1933 Mad. 
207 (210); also see f.-ii. (13) at p. 15, ante. 

(36) Basheshar Das v. Diwan Chand, 1933 Lah. Glo (617); also see 

Na>nnu Mat v. Ram Cliandra, 1931 All. 277 F.B. at p. 291; also see f.-ns. 
(14) and (15) at p. 15. v , 

(37) Ponnuswami v. Bmperor, 1932 Mad. 369 (P.B.). 

(38) Per Rangnekar, J., in 1932 Bom. 71 (75) (F.B.); also see Para. 
7, ante and see 35 C.W.N. 705. 

(39) 1933 All. 221 (F.B.). 

(40) VUhaha v. Gohindrao, 1933 Nag. 193 (197) F.B. 

(41) Per Stone, J., in Mercantile Bank v. Official Assiqiue, 1933 MAd. 
207 (210). 

(42) Pramatha Chandra v. Bliagwandas, (<1932) 136 I.O. 529 (533) 
(Oal.). 

(43) In re Pre-Audience of Advocate-General, 1932 Bom. 71 (75); and 
Ram Bharose v. Gangasingh, 1931 All. 727 (F.B.) at p. 732. 

(44) Pahluwal v. Narai\ndas, 1933 Sind 151 (2) (F.B.); citing In re 
Ettridge, (1909) 2 K.B. 24. 

(45) Rameshwar Prasad v. Emperor, 134 T.C. 854=1931 Nag. 177. 

(46) Saldanha v. Satdanha, 124 I.C. 776 at p. 785=54 Bom. 288= 
1930 Bpm. 105; also see The Lalwre Bank v. KidamatJ^ 3il I.O. 746=3® 
P.R. 1916, “cannot be relied upon in clearing up tbe ambiguity in the 
text of the written law“. 
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held by the J^rixy Council, that a marginal note cannot be refer¬ 
red to in construing the provisions of a section/^ and this was 
followed in the Madras High Court, in re Natcsa and 

in a recent Bombay case by Wadia, But a Full Bench of 

the Allahabad High Court in Ram Sarand^s v, Bhagwat Prasad'^^ 
has held that there can be no objection to refer to marginal notes 
for the purpose of construing or interpreting the section of an 
Act, if then inserted by or under the authority of, or assented 
to by, the legislature: and, this view derives support from the 
observations in Maxwell on the interpretation of statutes,®^ viz .: 
that ‘‘as regards marginal notes the rule regarding their rejection 
for the purposes of interpretation is now of imperfect obligation.^* 
Collins, M. R. is reported to have said in Bushell v. Hammond.^ 
that, ‘‘the side-note also, although it forms no part or the 
SECTION, is of some assistance, inasmuch as it shows the drift 
pp THE SECTION:” and this view has been accepted in the recent 
Full Bench case before the Bombay High Courts 


(b) As regards Headings in the body of an Act to 
groupings of certain sections, it has been held in several cases 
that the headings prefixed to sections or sets of sections may be 
used for the purpose of interpreting the meaning, scope and 
intention of statutes. Baron Channel obser\^ed in Eastern 
Counties, etc., Companies v. Marriage^ that “these . . . head¬ 
ings are not to be treated as if they were marginal notes, or 
were introduced into the Act merely for the purpose of classify¬ 
ing the enactments. They constitute an important part of the 
Act itself”: and “they may be read, not only as explaining the 
sections which immediately follow them as a preamble to a 
statute may be looked to. to explain these enactments, but as 
affording a better key to the constructions of the sections which 
follow than might be offered by a mere preamble.”^ But, in 
Abdul Rahim v. Municipal Coynmissioners of Bombay, Lord 
Sumner observed that the headings to a group of secticms 
cannot be pressed into a constructive limitation upon the 


(47) Thalcurain Balraj Kunwar v. Jagatpa Singh, (1904) 26 All. 393 
=31 I.A. 132 (P.C.). 

(47a) 50 Mad. 733=51 ;M.L.J. 704. See also Ke.<(ava Chetiy v. 

SecTeiary of State for Tn-dia, 42 >Lad. 451 (453) . 

(48) mnngibhoy Bmnnn.ii v. Omnpa Khandn, 19ZZ 

also gee 99 I.C. 324=1927 Mad. 156—p*not a legitimate canon of i t 

pretation ^ *) . 

(49) 113 I.O. 442=51 All. 411=1929 All. 53 (F.B.). 

(50) Maxwell Edn., 7 at p. 37. 

(1) (1904) 73 L.J. K.B. 1005=2 K.B. 563=91 L.T. 1. 

(2) Emperor v. Ismail SayacLwheb, 1933 Bom. 417 F.B. at p. 4-1. 

(3) (1860) 11 E.B. 639; 9 H.L.O. 32 (41); 131 R-R- 17. 

(4) See Janhi Singh v. Jagannath 44 I.C / iJ^adfn^^maT^ 

per Jwala Prasiwl, J., and at p. 97, per Chapman, J ., A 

TJaod with considerable freedom to extend the ^ ‘ ^ hpadin^ 

foUow, it.” CA at p. 101-por Mullick, J ; “ 

ahould not be allowed to affect the construction of the section. C/. ^ 
p. 105—per Jwala Prasad—The intention of the ^ 

gathered by the express words in the heading of the chapter. 
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exercise of the powers given by the express words of the 
Similarly, in an Allahabad Full Bench case,® Sulaiman, O.C.J., 
observ’ed that ‘‘no doubt headings in the body of an Act are of 
some help in clearing up obscurities when there is an ambiguity, 
but they cannot control the provisions of the sections when they 
are unequivocal and clear. The headings are like preambles 
which supply a key to the mind of the legislature, hut do not 
control the ^ibstantive sections of the enactment/* This pro¬ 
position, that the mere heading of a chapter is to he dealt W'ith 
as though it were a preamble but that it “cannot be used to cut 
do\NTi the clear words of the sections which are contained in the 
chapter.” was applied to the Court Fees Act, with reference to 
an interpretation of S. 8 of the Act.^ The view has also been accept¬ 
ed in Bombay that the headings prefixed to sections or sets of 
sections may be regarded as preambles to those sections, but not 
so as either to restrict or extend the enacting part, when the 
language and th6 object and scope of the Act are not open to 
doubt.® 


(c) The Proviso, attached to a section, is a part of the 
section, though it is subordinate to the main clause.® and, unlike 
an exception, a proviso to a clause should be taken in connection 
•with the general language of the previous portion of the clause.^® 
It was obser\^ed by Abdur Rabim, O. C. J. in the Madras case, 
that “in ordinary legal parlance a proviso is to be distinguished 
from the enactment, to which it is generally appended either for 
the purpose of explaining what particular matters are not within 
the meaning of the enactment, or for providing exceptions and 
qualifications to the enactment or for other similar purposes, “ 
and “the general inile” was stated to be, “that what is contained 
in the proviso is not to be imported by implication into the 
clause”. A proviso cannot extend the substantive provision.^' 
It was held by a Full Bench of the IVIadras High Court,“that 
a proviso should not by mere implication withdraw any part of 

c_ 


(5) Per Lord Sumner, in 48 I.C. 63 (P.C.) at p. 68=1918 P.C. 20. 

(6) Durffa Thathera v. Narain TTiofftero,—Per Sulaiman (O.O.J.). 1931 
^1. 597 (599)—136 I.C. 274 (276). Of. Chunilal y. SheocTKiran, 89 I.C. 
122 at p. 124=47 All. 756=1925 All. 787—per Sulaiman, J., (the headings 
in Court-Fees Act to be ignored in interpreting the substantive sections). 

(7) In re Ananda LaU (1932) 137 I.C. 469 (471)=1932 Cal. 346 (348). 
Eefer. and cf. 1933 Cal. 699 (700). 


(8) Per Beaumont, C.J., in Official Assignee v. Chimniram, 1933 Bom. 
51 at pp. 57, 58, citing Maxwell, 7th Edii., pp. 39, 44; also see Emperor r. 
Ismail Sayad Sahib, 1933 Bom. 417 (420); citing HammcrsmUh, Etc., By. 
Co. V. Brand, (1868-69) 4 H.L. 171, ‘‘that the headings of different 
portion-a of a Statute can be referred to determine the sense of any doubtful 
expression in a section arranged xmder any particular heading.** 

(9) Mrs. Annie Besant v. Government of Madras, 39 Mad. 1085=37 
I.C. 525=(1916) 2 M.W.N. 385. 


(10) Maha Prasad v. Samani Mohan, 25 I.C. 451=1014 P.C. 140 
(P.C.). 


(11) Bamchander v. Gowrie Nath, 53 Cal. 492=97 I.C. 376 (379). 

Commissioner of Incomedax v Suppan Chettiar, 123 I.C. 801 
(804); citing West Derby Union y. Metropolitan Life Assurance Society, 
(1897) A.O. 647; 66 L.J. Ch. 726. 
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what the main provision has given.’' The Calcutta High Court 
has taken a similar view, that the operative effect of any enact¬ 
ment cannot be altered because of provisions to be found in any 
proviso.'^ A proviso may be used as a guide in the choice of an 
alternative interpretation of the section, or to its true scope, but 
not so as to add something which is not to be found in the enact¬ 
ment itself.“It is a rule of law that a proviso should receive 

A STRICT CONSTRUCTION. It is not Open to the Court to add 
words to a proviso with a view to enlarge the scope of the proviso 
. . . reasonably conveyed by the words used therein.”^® 

(d) There is authority, in English cases, that punctuation 
cannot be taken note of in considering a statute;^® but it was 
doubted if such a rule would be equally applicable in the con¬ 
struction of statutes in this counti’y.^'^ In Lewis Pugh v. 
Ashutosli (Sen, their Lordships of the Pru-y Council, held that a 
Court of law is bound to read the sections of an enactment without 
the commas inserted in the pi*int and this view, that punctuation 
IS no part of the statute, and cannot control the meaning of the 
section, was followed by the Allahabad High Court, in Niaz 
Ahmad Khan v. Parsoitain Cha'tidra,^^ and in Mausa v. Mt. 
Ancho?^ 

(c) The Schedules, annexed to the Court-Fees Act, and 
the headings under which they are placed, have been held to be 
“ptw-is of the enactment But, the same general rule which 
regulates the effect of the preamble applies to these heading, 
namely, that they are not to be taken into consideration if the 
language of the enactment is clear.^^ The enacting part if clear 
overrides preamble.A Preamble can never control or restrict 
the substantive provisions of the Act.^^ 

(11) Old and New Law.— (a) It has been pointed out, 
in a preceding paragraph, that a reference to previous state oi 
law is legitimate when the question is whether the Legislature 

^ _ ___ - — — 

(13) Narayan Chandra v. Panihati ifuiiioipaUtyf 124 I.C. 483 (484, 
485). 

(14) Per Lord H'?rscheU, in West Derby Union, etc., supra, (1897) 
A.O. 647 (657). 

(15) Per Anantakrishna Aivar, J., iii Perichiappa Ch^ttiar v. Nachi~ 
appan, (1932) 139 I.C. 54 (59)=1932 Mad. 46 (52). 

(16) Devonshire {Duke) v. O’Connor, (1890) 24 Q.B.D. 468 at 478. 

(17) Per Sundara Aiyar, J,, in Secretary of State v. Kalekhan, 16 
I.C. 947 (948). 

(18) 1929 P.C. 69 (71)=114 I.C. 604=8 Pat. 516 (P.O.). 

(19) (1931) 129 I.C. 545=1931 AU. 154; aUo see (1887) 14 Cal. 
366=14 I.A. 30 (P.C.). 

(20) 1933 All. 521 (522). 

(21) Altaf Ali V. Jamsur AU, 93 I.C. 909=1926 Cal. 638—30 C.W. 
N. 334. 

(22) Ibid,, ating Craies, on Statute Law, 3rd Edn., p. 188; also 
see Kaiarureddi v. Sreeramulu, 1933 Mad. 120 (122). 

(23) Sahib Simgh v. Dataram, 1931 Lah. 706=134 I.C. 788. 

(24) Bhola Dinar v. Kausilla, 1932 All. 617 (F.B.). 
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intended to make any change in the law,^'’^ and a provision is of 
doubtful import.^ Generally speaking, when the Legislature has 
passed an Act relating to a subject, and the language is clear, 
‘'it would not be fruitful of any good to start a researcTi into the 
previous state of the law;”^^ as the language of the statute 
cannot be qualified or neutralized by indications gathered from 
previous legislation on the same subject.^ An Act should be 
construed according to the natural meaning of the words used 
uninfluenced by the previous state of the law.^® But when the 
meaning is doubtful, it is permissible to resort to the external 
evidence of the previous legislation, and the decided cases, as an 
aid to interpretation, along with the internal evidence derived 
from the Act itself.^® It is only in the case of ambiguity that 
previous legislation may be refeiTed to in order to throw light on 
the interpretation of a particular section.®^ 

(b) As regards Judicial decisions it has been held “that 
where words or expressions in a statute are plainly taken from 
an earlier statute in pari nuiteria, and have received Judicial in¬ 
terpretation, it must be assumed that the Legislature was aware 
of sucli interpretation, and intended it to be followed in later 
enactments.“•'*2 “It is a recognized rule that where there have 
been decided cases before an Act is amended, if the amendment 
does not expressly show that the law as interpreted by the deci¬ 
sions is altered, the rule laid do^vn by the decisions is to be 
adhered to.The Legislature is presumed to know not only 
the general principles of law but the constnuction which the 
Courts have put upon particular statutes, and when a section of 
an Act which has received a judicial construction is re-enacted 
in the same words, such re-enactment must be treated as a legis¬ 
lative recognition of the construction.^-* It has been pointed out 
^ ^ 

(25) Sre f.-n. (20), ante; 1933 Pat. 435 (S.B.) at p. 437; also 
see f.-n. (32), ante; 1930 P.O. 120=126 I.C. 88. 

(26) ^revilal v. Badiia Bnllav, (1931) 130 I.C. 134 at p. 136=58 

Cal. 290=1931 Cal. 140. ^ 

(27) Ramanandi v. Kalawadi, 107 I.C. 14=1928 P.C. 2=7 Pat. 221 (P.O.) 
cited in Irfan Alx v. Tli^ Offtoial Receiver, 130 I.C. 631 (633)=52 All. 
748=1930 All. 837. 

(28) Administrator-General v. PrcmUil Mullicl-, 22 Cal. 788; 22 I.A. 
107 (P.C.); cited in Avaru v. Asi Bai, (1932) 135 I.C. 897 (900). 

(29) Kcshanlal v. Pratap Singh, (1932) 137 I.C. 564 (2). 

(30) See f.-n. (32), ante, 1930 P.C. 120=126 I.C. 88. 

(31) Official Receiver v. Muriaza AH, 1932 All. 434 (435). 

(32) ^arah Ezra, in the goods of, (1931) 134 I.C. 443 at p. 445 

(ail.)_1931.Cal. 560; Radha Mohan v. Abbas AH. (1931) 133 I.C. 129, 
=1931 All. 294=53 All. 612 (F.B.). > v / 

(33) Harnandanrai y. Baliram Prasad, (1931) 130 I.C. 785 

{787) (Pat.) = 1931 Pat. 1; also see 40 All. 292; and 8 Cal. 593 (597), 
(universal practice of Courts for a number of years, a strong argument 
in favour of a construction) . 

(34) Bipul Behan v. Nikhil Chamdra, (1930) 124 I.C. 65; also see 
1927 Sindh 130=100 I.C. 204 (P.B.); Gobaldas v. Laohmandas, folld. in 
1933 Sind 179 (180) {TFadhumal v. Noor Ahmad) —(Statute re-enacted 
ipsissimis verbis, considere<l to have the sanction of the legislature to 
particular construction) . 



Sec. 2] 


Preliminary. 


27 


by their Lordships of the Privy Council, in Vasiidev v. Siinivasa 

that when the legislature repeats in a later enactment, 
an eai'lier enactment that has obtained a settled meaning by 
judicial construction, the ordinary presumption is that it intends 
the words to mean what they were taken to mean before.®® How¬ 
ever, one fiscal Act cannot be construed by another fiscal Act,®®® 
and the provisions of an Act of one Provincial Legislature 
form a verj^ poor guide to the construction of the provisions of 
an Act of another Provincial Legislature.®' Coui'ts in construing a 
statute will give much weight to the interpretation put upon it 
at the time of its enactment and since, by those whose duty it 
has been to construe, execute or apply it, although such inter¬ 
pretation is not conclusive upon the Courts.®® Proceedings of 
the Legislature are of no value in the construction of an Act.®® 


2 . 

-Chief 

revenue 

defined.” 


In this Act, unless there is anything repugn- 
, ant in the subject or context, “chief 

aiuhority Controlling Revenue authority 

means— 


(a) in the presidency of Fort St. George, the 
Presidency of Fort William in Bengal and the Terri¬ 
tories respectively under the administration of the 
Lieutenant-Governors of Bihar and Orissa, and the 
North-Western Provinces and the Chief Commis¬ 
sioner of Oudh—the Board of Revenue; 

(h) in the Presidency of Bombay, outside 
Sindh and the limits of the town of Bombay—a 
Revenue Commissioner; 

(c) in Sindh—the Commissioner; 

(d) in the Punjab and Burma, including 
Tipper Burma—the Financial Commissioner; and 

(e) elsewhere—the local Government or such 
officer as the Local Government tnay, by notification 
in the Official Gazette, appoint in this behalf. 


8 . 

9. 


10 . 


Synapsis. 

Legislative changes. 
“Lieutenant-Governor of N.-W. 

P. and the Chief Commis- 11. 
sioner of Oudh.” 

Notifications re-appointment of 


Chief Controlling Revenue 
Authority. 

The Bengal Tenancy Act— 
Rules and Orders. 



(35) 30 Mad. 426 (433)=:34 I.A. 186 (P.O.). 

(36) SabJui Cha-nd v. Piarelal, (1930) 126 I.C. 161 (164) 
(36-a) Sarajbasini Devi^ 36 I-C. 125=20 C.W,N. 11 5* 

(37) JEmperor v. Khm Mating, 1933 Rang. 275 (277). ^ 

(38) Mathura Mohan v. Ramkumar. 35 I.C, 305 (311)—43 

(39) 22 Bom. 112; 31 Cal. 628 oX p. 640. 


(F.B.). 

Chi. 700. 
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Comments, 

8. LEGISLATIVE CHANGES. —The original section 
relating to ‘'repeal of enactments/' was repealed by the Repeal¬ 
ing Act, 1870, (XrV of 1870); and, the present section was 
added by Section 2, Court-Fees Amendment Act, 1901 (X of 
1901). 

9. N ,-W^. P. AND OUDH. —The Province is now known as 
“United Provinces of Agra and Oudh": and, is being adminis¬ 
tered by a Governor, in Council. The Expressions “Lieutenant- 
Governor of North-West Provinces and the Chief Commis¬ 
sioner of Oudh“, are now archaic, and require amendment. 

10. NOTIFICATIONS. —Government Notifications have 
been issued re-appointment of Chief Controlling Revenue 
Authority, for the Island of Bombay,^® Baluchistan,Central 
Provinces,^^ and the Assam Valley Districts.'*® 

11. RULES AND ORDERS. —The High Court of Calcutta 
has framed rules under S. 2, of the Court-Fees Act, which govern 
fees on processes issued under the Bengal Tenancy Act. 


f 



(40) See Bombay Government Gazette, 1902, Part I, p. 35 (Collector of 
Bombay and Superintendent of Stamps). 

(41) See Gazette of India, 1908, Part I, p. 389. 

(42) See Central Provinces Gazette, 1916, Part I. p. 1673 (Financial 
^^^oner of tbe Province). 


Oo 


HIM 


(43) See E. B. and A. Gazette, 1905, Part I, p. 5. 



CHAPTER II. 

Fees in the High Courts and the Courts of 

Small Causes at the Presidency-towns.^3 

3 . The fees payable^^ for the time being to the 

Levy of fees in ^IcrlvS and officei's^® (other than the 
High Courts on their Sheriffs and Attorneys) of the High 
Original Sides. Courts established by Letters Patent, 

by virtue of the power conferred by [Section 15 of the 
Indian High Courts Actd® 1861, or Section 107 of the 
Oovernment of India Act, 1915] ; 

4 

or chargeable in each of such Courts under No. 11 
of the first, and Nos. 7, 12, 14, 20 and 21 of the second 
schedule to this Act annexed;^’^ 

and the fees for the time being chargeable in the 

Levy of fees in Courts of Small Causes at the Presi- 
Presidency Small dcncy-towns, and their several 

ause Courts. offices,^® shall be collected in the 

manner hereinafter appearing.^® 


Synopsis, 

Iieglslative changes. 17. Fees chargeable under Sche* 

13. Heading of the Chapter. dules. 

14. '*The fees payable**. 18. Fees chargeable in Small Cause 

16. “Clerks and officers.** Courts. 

16. Powers under S. 16^ Govern- 19. Mode of collection, 
ment of India Act. 

Comments. 

12. LEGISLATIVE CHANGES.— The words “Section 15 

of the.Government of India Act, 1915'* were sub¬ 

stituted by S. 2 of the repealing and amending Act XXIV of 
1917. The number *16' after *14' was repealed by the repealing 
and amending Act Xn of 1891. The words **and extraordinary" 
Were added by an amendment made in 1927. 

13. HEADING OF THE CHAPTER.— The Court-Fees Act 
of 1870, as amended, by subsequent legislation, is divided into 
seven chapters which, as indicated by their heading, purport to 
deal with different subject-matters.^ Chapter II of the Court-Fees 

Act consists of three sections only (3-5), and deals with High 

_ - ■ ■ - 

(1) Per MiUer, O.J., in Krishna Mohan v. Itaghunan^n, l.C. 
137=1925 Pat. 392=4 Pat. 336 (F.B.)j also see Abdul HaTcvm v. 

<^ttaaiadha, 1931 Mad. 456=132 I.O. 316. 
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Courts and Presidency Small Cause Courts.- Section 3, relates 
to levy of fees in High Courts on their original sides;® and in the 
Presidency Small Cause Courts and their offices. 

14. THE FEES PAYABLE. —The fees leviable on the 
Original Side of a chartered High Court, and in the Presidency 
Small Cause Courts, are prescribed by enactment other than the 
Court-Fees Act."* Section 3, merely regulates the mode of 
collection so far as its language goes, but by implication it pres¬ 
cribes a Court-fee in certain cases, vide el. 2 of the section.® In 
a ^ladras case, it was held that the new scale of fees applied to 
plaints filed on the Original Side of the Court on the date of its 
publication in the Fort St. George Gazette.^ 

15. CLERKS AND OFFICERS OF THE HIGH COURT.— 
It is assumed that a High Court collecting fees will have some officer 
or Court Clerk whose duty it is to see that the fees in any parti¬ 
cular case are paid.^ The fee leviable on an appeal from an order 
of a Judge on the Original Side is the fee payable for the time 
being to the officers of the High Court by virtue of the High 
Courts Charter Act directly, and when any difference of opinion 
arises between the officer of the Court levying the fee and any 
suitor or attorney as to the necessity or amount of the fee pay- 
a])le the procedure prescribed in S. 5 of the Court-Fees Act, is 
applicable.® 

16. POWERS UNDER S. 15, GOVERNMENT OF INDIA 
ACT. —Section 3 is not a charging section, and it merely pres¬ 
cribes the mode of collection.® The fees mentioned in S. 3 
are such as would be pagahle in the High Courts under their 
ordinary original jurisdiction, or in appeals from orders or 
decrees passed in the exercise of such jurisdiction and this is in¬ 
dicated in the margin by the words **Lev\f of fees in the High 
Courts on their oHginal sides/^^^ The reference to the Govern¬ 
ment of India Act of 1915 was added by an amending statute 


(2) the goods of Bhubancftwar Trigunait, 95 I.C 529=1925 Cal 
1201=52 Cal. 871. 

(3) Krishna Mohan v. Baghunan^aii, 87 I.C. 137 (143)=1925 Pat. 
392=4 Pat. 336 (F.B.) also see Abdvl Hakim v. Chatianadha, 1931 Mad. 
457=132 I.C. 316. 

(4) See S. 107, Cl. (e) of the Government of India Act, and Ch. XXVI 
of the Rules of the Calcutta High Court, on the original side; also see 
Presidency Small Cause Courts Act, 1882 (XV of 1882). 

(5) Also see Abdul Hakim v. Chatianadha, 1931 Mad. 457=132 I.C. 

316. 

(6) 76 I.C. 721 (722), 

goods of Bhubaneswar Trigunait, 95 I.C. 529=1925 Cal. 
1201=52 Cal. 871. 

Mo/roToed Ishack v. Mahomed Mohidin, 70 I.C. 813 (814)= 
1922 Mad. 421=45 Mad. 849. 

onft Krishna Mohan v. Baghunandan, 87 I.C. 137 (147)=1925 Pat. 

(F.B.); cf. Abdul Hakim v. Chatianadha, 1931 Mad. 457 

=132 I.C. 316. 

(10) Ibid., 87 I.C. 137 (139)=1925 Pat. 392=4 Pat. 336 (F.B.). 
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passed in 191This S. 15 defines certain powers of the 
chartered High Courts, and the material portion of it is as 
follows;—‘‘Each of the High Couits establislied under this Act 
shay have power to make and issue general rules for regulating 
tlie practice and proceedings of such Courts, and also to settle 
table of fees to be alloAved to the Sheriffs, Attorneys and all 
clerks and officers of Courts.^^ Section 3 of the Court-Fees Act 
is controlled by reference to S. 15 of the High Courts Cliarti'r 
Act; and the High Courts frame rules under S. 15 of the Charter 
Act for the levy of fees in their original sides, and on appeal 
from an order of a Judge on the original side, which is the fee 
payable for the time being to the officers, of the High Court by 
virtue of the High Courts Charter Act direetly.^=* It has been held 
by the Madras High Court, in a recent case, tluit the High 
Courts’ power to make rules is derived from S. 107. (Government 
of India Act, and the Fees Rules which the High Court has 
framed in respect of its extraordinary original civil jurisdiction 
are inconsistent with the provisions of the Court-Fees Act, and 
are to that extent idtra vires of the High Courtd^ 

17. FEES CHARGEABLE UNDER SCHEDULES.— The 

schedules and subsidiai^ parts of the other chapters of the Court- 
Fees Act have no application to the High Court in the exercise 
of its ordinary civil juridiction.^® Memorandum of appeal, pre¬ 
sented in the High Court in appeals from subordinate Courts, is 
mentioned in Art. 1, Sch. I, and Art. 11, 17, 20 and 
21 of Sell. II, which have prescribed fixed sums to be payable 
on memoranda of appeal filed in any Court.Clause 2 of S. 3, 
by implication pre.seribes Court-fee in certain matters falling with¬ 
in the High Court’s exercise of testamentary, and matrimonial 
jurisdiction.^'^ 

18. FEES CHARGEABLE IN PRESIDENCY SMALL 

CAUSE COURTS. —As to this, see Presidency Small Cause 
Courts Act, 1882 (XV of 1882), (3h. X. The fees are levied under 
S. 77 thereof, and S. 3, 5 and 25 of the Court-Fees Act 


(11) Krishna Moheun v. BaqUunandaUf 87 I.C. 137 (139)=1925 Pat. 
392=4 Pat. 336 (F.B.). 

(12) Cited and discussed in Afahomed Ishaclc v. Malwmcd Mohidltu, 
70 I.C. 813 (814)=1922 Mad. 421=45 Mad. 489. {HcUh that the power 
to make regulations for procedure iieeej^arily includes the imposition of 
fees, and their collection through its proper officers.) 

(13) Mahomed Ishaclc v. Maluymed Mohidint 70 I.C. 813=1922 Mad. 
421=45 Mad. 849. 

(14) Abd/vX Hahvm v. Chattanadlui, 1931 Mad. 457=132 I.C. 316. 

(15) Mahomed Ishaclc v. Mahomed Mohidin, 70 I.C. 813=1922 Mad. 
421=45 Mad. 849. 

(16) Krishna MoliOfn v. RaghuTuuidany 87 I.O. 137 (147) =1925 
Pat. 392=4 Pat. 336 (F.B.). 

(17) Abdul Sakim v. Chattanadha, 1931 Mad. 457=132 I.C. 316. 
Keldf that the seetion is *‘most clumsily worded**, and is **clearly an 
instance of bad drafting**. The Court-Fees Act itsetf prescribes the fee, 
by implication, in cases covered by 01. (2) of Ss. 3 and 4; while in all 
other cases coming before the High Court, and in the case of the Presidency 
Small Cause Courts also, it merely proscribes the mode of collecting the fee. 
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are made applicable also to such Small Cause Courts, but the 
rules relating to fees payable in Presidency Small Clause Courts 
are not exclusively those embodied in the Court-Fees Act.'® 

19. MODE OP COLLECTION—“IN THE MANNER 
HEREINAFTER PROVIDED. Section 3 provides that in 
respect of certain proceedings in the original side of a chartered 
High Court and in all suits in the Small Cause Courts in Presi- 
dency-tOAvns, Court-P*ees on plaints and applications shall be 
collected “in the manner hereinafter provided,’’ viz., in the 
manner provided in Chap. V of the Act. The section is not a 
charging section and merely prescribes the mode of collection.'® 
Section 25 of the Court-Fees Act, provides that “all fees refer¬ 
red to in S. 3 or chargeable under this Act shall be collected 
BY STAMPS,” and S. 26 enacts that “the stamps used to denote 
any fees chargeable under this Act shall be impressed or adhesive, 
or partly impressed and partly adhesive, as the Governor- 
General of India in Council may, by Notification in the Gazette 
of India, from time to time direct. For detailed notes see Chap. V 
of the Act and the Appendix. 

4. No document's of any of the kinds speci- 
_ , fied in the first or second Schedule 

filed, etc. in High to this Act annexed, as chargeable 
Courts in their extra- with fccs, shall be filed,exhibited 

or recorded in, or shall be received 
or furnished24 by, any of the said High Courts in any 
case coming before such Court in the exercise of its 
extraordinary original Civil Jurisdiction 

or in the exercise of its extraordinary original 
Criminal jurisdiction; 

or in the exercise of its jurisdiction as regards 

appeals^® from the [Judgments(other 
jurUdktion.^^**^ than Judgments passed in the exer¬ 
cise of the ordinary original civil 
jurisdiction of the Court) of onej^i or more Judges 
of the said Court, or of a division Court or in the 

As Courts of refer- exei’cise of its Jurisdiction as 
«nce or revision. regards appeals from the Courts 

subject to its Superintendence 

or in the exercise of its Jurisdiction as a 
Court of reference or revision 


(18) Ganpat v. Premsingh, 15 I.C. 122=202 P.L.R. 1912 (P.B.). 

(19) Per Jwala Praaad, J., in Krishna MoJuin v. Paghunandaai, 87 
I.C. 137 (147=1925 Pat. 392=4 Pat. 336 (P.B.). Of. Ahdul 
Sakim v. Chattanadha, 1931 Mad. 457=132 I.C. 316. Beld, that 
the Court-Fees Act itself, prescribes by implication, the Court-fees in cases 
falling •within Cl. 2 of the section, vi^., matters pertaining to High Court 
exercise of testamentary, and matrimonial jurisdictions, vid^ Arts. 11 and 
12 of Sch. I; also Arts. 7, 14, 20 and 21 of Sch. II. 
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unless in respect of such document there be paid 
a fee of an amount not less than that indicated by 
either of the said schedules as the proper fee for such 

document.23 


Synopsis. 


20. Legislative changes. 

21. Letters Patent appeals from 

single or division bench. 

22. “Document.’* 

23. Mandatory or prohibitory pro¬ 

vision. 


24. “Filed.” 

25. “Received.” 

26. “Furnished.” 

27. Extraordinary original juris 

dictions. 


Comments. 

20. Xi£G1S1aA.TIVE CHANGES. —The Amending Act XIX 
of 1922, repealed the words judgment of two’’, in the section, 
and substituted the words ‘'judgments (other than judgments 
passed in the exercise of the ordinary original Civil Jurisdiction 
of the Court) of one”. Similar changes were introduced locally 
in Bihar and Orissa by Act I of 1922. and in the Punjab by Act 
VII of 1922, whereby the word ''one” was substituted in place 
of the word "two” between the words “of”, and “or”, in 
paragraph 3 of this section. This was done to rectify the 
anomaly pointed out in certain decisions of the Allahabad, and 
Patna High Courts.^® 

21. LETTERS PATENT APPEALS PROM SINGLE 
bench, —In the Allahabad case,^^ it was suggested that the 

word "two” in the section was written in error for "one”. 
They found that the section, as worded, did not provide for 
levying of Court-fees upon a petition of appeal preferred under 
Letters Patent of the Allahabad High Court from the judgment 
of a single Judge. Similarly, the Patna High Court^^ pointed 
out that a “Division Bench” must consist of at least two Judges, 
of the High Court, (vide S. 108, of Government of India Act) ; 
and, though it could never have been intended that Letters 
Patent Appeals, from a Single Bench, should be filed without any 
Court-fees, it could not be levied under the terms of S. 4, of 
the Court-Fees Act. These rulings were referred to in Hardial 
Shall V. Secretary of StatCy^ as authority for holding that S. 4 
of the Court-Fees Act did not include within its purview an 
appeal from the judgment of a Single Bench : and that it was a 
omissus. The amendment now removes the defect, and 
the above authorities are no longer good law. 


(20) BJuidool V. Manni, 44 All. 1.3=63 I.C. 318=1922 All. 164= 
19 A.L..T. 816,• Sari Da-yal v. Seorctary of Slate, 3 Tjah. 420=67 I.C. 
428=1923 Laii. 275; liaghubar Singh v. Jethu, 65 I.C. 675=3 P.L.T. 
194=1922 Pat. 13 (1)=1 Pat. 384. 

(21) Bhadool V. Manni, 44 All. 13=63 I.C. 318=1922 All. 164, supra. 

(22) Baghuhar Singh v. Jethu, 6.5 I.C. 675=1922 Pat. 13 (1)=1 

Pat. 384. 

(23) 69 I.C. 428=3 Lali. 420=1923 Lali. 275. 

5 



34 


The Coubt-Fees Act. 


[Chap. II 


22. DOCinVLENT.—The Full Bench of the Allahabad High 
Court in Balkaran Rm v. Gobindnath Tiwari,^ held that a memo¬ 
randum OF APPEAL IS A DOCUMENT included in the Fii*st and 
Second Schedules to the Court-Fees Act (VII of 1870), and is a 
document within the meaning of Ss. 4, 25, 28 and 30 of the Act, 
and therefore cannot be filed or recorded in, or received by the 
High Court unless and until the proper Court-fees in respect of 
it is paid, and is of no validity unless and until it is properly 
stamped. Further, that if a memorandum of appeal which, when 
tendered was insufficiently stamped, has subsequently been suffi¬ 
ciently stamped, the affixing of full stamps cannot have a retros¬ 
pective effect so as to validate the. original presentation, unless it 
has been done bj^ order made under the second paragraph of S. 28 
of the Court-Fees Act. In the case of a High Court, such an 
order can be made only by a Judge, and by him only in cases of 
“mistake or inadvertence”; these words meaning mistake or in¬ 
advertence on the part of the Coairt or its officers, and not on the 
part of the appellant or his advisers. 

The same principle was applied to an insufficiently stamped 

APPLICATION FOR A REVIEW OF JUDGMENT in Muuro V. Municipality^'^ 

where it was held that there was no “mistake or inadvertence” 
within the meaning of the second paragraph of S. 28; and, con¬ 
sequently the Judge had no power under the circumstances to 
admit the application for review as one presented after ninety 
days from the date of the decree, and that there being no pre¬ 
sentation within ninety days of an application which could have 
been received, under S. 4 of the Court-Fees Act, the application 
ought to have been rejected as barred by limitation. 

This practice, of allowing time to make good the deficiency in 
Court-fee, irrespective of any question of limitation and of the 
circumstances under which a suit, or a memorandum of appeal 
is tendered when insufficiently stamped, was thus held to be in 
contravention of law, and the Court refused to be influenced by 
extraneous considerations, such as questions of hardship, in 
construing an Act of Legislature in a manner contrary to its 
plain wording. Section 582-A, of the Civil Procedure Code of 
1882, was introduced into the Code by Act IV of 1892 to super¬ 
sede the Full Bench ruling of Allahabad High Court.This new 
section applied only to appeals, and to applications for Review. 
However, the present Section 149 of the New Code of Civil 
Procedure (Act V op 1908) is in general terms, and enacts 
that where the whole or any part of any fees prescribed for any 
document by the law for the time being in force relating to Court- 
fees has not been paid, the Court may, in its discretion, at any 
stage allow the person, by whom such fee is payable, to pay the 
whole or part, as the case may be of such Court-fee; and, upon 

(24) (1890) 12 All. 129 (F.B.) [Not folld. in 123 P.B. 1907; 32 Mad. 

305 (F.B.); 19 Cal. 780; 27 Bom. 330.] [PoUd. in 28 AU. 310; 

29 All. 749.] 

(25) 12 AU. 57=(1889) 9 A.W.N. 197. 

(26) See f.-n. (24) above. 
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such payment the document, in respect of which such fee is pay¬ 
able, shall have the same force and effect as if such fee had been 
paid in the first instance. 

After the addition of this section,®^ it must be taken that the 
practice of giving the party concerned time to make up the defi¬ 
ciency. is fully competent, and in accordance with law; and 

APPLIES TO AJA^ DOCUMENTS CHARGEABLE ^VITH CoURT-FEES Under 

the Court-Fees Act, such as plaints, memoranda of appeal, or of 
cross-objections, applications for review of judgment, written 
statements pleading a set-off, or counter claim.^ A memorandum 
of cross-objections in an appeal under O. 41, R. 21, Civil Pro¬ 
cedure Code, is a document within the meaning of the section, 
since it is mentioned in Sch. I, Art. 1 of the Act. But a memo¬ 
randum of objections under O. 41, R. 26, is not mentioned in 
Sch. I, Art. 1, and is not a document within the meaning of 
this section.^® It was held, in a reference under the Court-Fees 
Act, that no Court-fee is necessaiy on appeals coming up to the 
High Court for disposal, on a reference by the Government of 
India, under the Agency rules framed under Act XXIV of 1839. 
If the High Court could be regarded as a Court of reference, 
under S. 4 (5), the appeal would be chargeable vdth an ad valorem 
fee under Sch. I, Art. 1, of the Act.^® An application to 
review an appellate decree passed on a Letters Patent Appeal, is 
liable to payment of Court-fee under Sch. I, Art. 5, of the 
Act. 81 

23. MANDATORY OR PROHIBITORY PROVISION.— 

Section 4 of the Court-Fees Act is mandatory, and it prohibits 
a Court irom filing, recording or receiving an improperly 
stamped document of the class specified in the First or Second 
Schedule of the Act.82 Where an appellant, deliberately and to 
suit his own convenience pays insufficient Court-fee on his appeal, 
the Court is not bound to receive the appeal* and give the appel¬ 
lant time to make good the deficiency,®® though this practice is 
common, where the amount of Court-fee is open to doubt or 
cannot be ascertained by the Court till the record is received, or 


(27) See B. 149, C.P. Cod©, 1908. 

(28) Mulla, C.P. Code, 9th Edn., p. 390. 

(29) 25 Mad. 24 (reference under Court-Fees Act, S. 5); also see 
Damodar Prasad v. Maeudan SingK 1928 Pat. 85, and Uahomed SaUmuTlah 
V. KJiolilia Eehman, 1932 All. 526. 

(30) 22 Mad. 162; also see 1933 Sindh 149 {\ 5 (J)-^iC(ymvvie 8 ioner of 
Income-tax v. Khemohand Bamdas), Held, that Schs. I and II do not 
mention Court-fee payable on a reference under S. 66 of the Income-tax 
Act. Therefore no Court-fee was paj^able, under S. 4, to documents pro- 
duced in a reference to the High Court under S. 66, Income-tax Act. 

(31) Busaini Begam v. The Collector, 11 A11.178=(1889) 9 A.W.N. 
27. 

, (32) BaVeanrai v. Gobind Bath, 12 AH. 129 (F.B.); aUo see f.-n. (33), 

hekw, 

(33) Bam Bdhay v. Lah^ini Haravn, 42 T.O. 675; also see Brijbh'U^han 
▼. Tote 118 I.O. 228 (229)=I929 All. 15=90 All. 980; and Shyam- 

W V. GavH Shanher, 119 I.C. 700=1929 Nag. 294. 
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it appears that the appellant Jjas made an honest attempt to 
comply with the law.®^ Section 4 of the Court-Fees Act, how¬ 
ever, forbids a High Court to receive a memorandum of appeal 
unless the proper Court-fee is paid, and Section 449 of the Civil 
Procedure Code is not to be construed in such a way as to nullify 
the express provisions of S. 4, of the Court-Fees Act.®® Ordin¬ 
arily a High Court, or a Court of appeal should not entertain an 
appeal without its being properly stamped,®® and an appeal 
cannot be regarded as having been validly presented if the copy 
of the order appealed against is not properly stamped.®^ But 
it maj^ direct the memorandum to be returned to counsel, or 
party, with liberty to file afresh on payment of full Court-fees 
accompanied by an application for extension of time under S. 5 
of the Limitation Act.®®-®® Section 149 of the Civil Procedure 
Code, 1908, gives a discretion to the Court to allow a party to 
make up the deficiency of Court-fee payable on a memorandum 
of appeal, even after the expiration of the period of limitation 
prescribed for filing of the appeal, e.jy., where there is a hona 
fide mistake, or misunderstanding of the law as to valuation, but 
not in cases of gross negligence. There is this difference 
between the powers of a Court in. case of an insufficiently 
stamped plaint, and an insufficiently stamped appeal, that under 
O. 7, R. 11 (First Schedule, Civil Procedure Code, the Court is 
bound to give time to the plaintiff to make good the deficiency 
and the plaint shall be rejected only where the plaint is written 
upon paper insufficiently stamped, and the plaintiff, on being 
required by the Court to supply the requisite stamp-paper within 
a time to be fixed by the Court, fails to do so: but it is doubtful 
if this provision applies to appeals. According to all High Courts, 
a plaint cannot be rejected under O. 7, R. 11, Civil Procedure 
Code, for under-valuation or for insufficiency of stamp unless 
the plaintiff is given an opportunity to correct the valuation or 
to supply the deficient stamp, as the case may be, within a time 
to be fixed hy the Court, and he fails to do so,^® and it is only 


(34) Ramsahay v. lAikshvii Karain^ 42 I.C. 675. 

(35) Ibid., 42 I.C. 675=9 P.L.J. 74. 

(36) Surendra v. Hafijur Rahtiuin, 30 I.C. 379. 

(37) Sluibadat v. Hukam Sinyh, 71 I.C. 736=1924 Lah. 401. 

(38&39) See f.-n. (33) above; 118 I.C. 228 (220); and 119 I.C. 700. 
Compare, Achut Rcimchandra v. Rai Niagappa, (21 I.C. 337=38 Bom. 41). 
But, this view has not been followed at Patna— {Ramsahai v. Lakshmi 
ATioraiu, 42 I.C. 675=3 P.Li.J. 74=5 P.L.W. 18); nor, by the Lahore 
High Court— (Lekh Ram v. Ramjidas, 57 I.C. 215=1 Lah. 234). The 
Madras High Court had also discussed from the Bombay view in (Akhara^ 
Narayana v. Seshamma, 26 I.C. 33=27 M.L.J. 677);* but see 1932 M.W. 
N. 104. 

(40) See Chitaley and Rao^s C.P. Code, p. 1505; citing Radhakanta 
SIm V. Debe^ldra Narayan, 49 Cal. 880=70 I.C. 101=1922 Cal. 506 (508); 
Subrama^nia v. Ranui, 105 I.C. 881=1927 Mad. 1002; Jitcandas v. Khu- 
shabai Ram., 39 I.C. 766 (Punjab); Wasawa Ram v. Bdheidvr Chand, 23 
I.C. 24 (Punjab); Bassavayya v. Venkatapayya, 95 I.C. 439=d.926 Mad. 
676 (677); Deoraj v. KunJ Behari, [124 I.C. 420=5 Luck. 474=1930 
Oudh 104 (105)]; Deonath Sahai v. BadJtanatJi, (70 I.C. 378=^922 Pah 
56). 
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after the decision of the suit, that the trial Court is no longer 
seized of the case, and has no jurisdiction to require the plaintiff 
to make good the deficiency in Court-fee.But, where a memo¬ 
randum of appeal is insufficiently stamped, according to the High 
Courts of Allahabad,'*- Lahore^^ and Patna,and the Judicial 
Commissioner’s Court of Nagpur,"*® the appellate Court has 
the power to reject an appeal under by S. 4 of the Court-Fees 
Act, as the Courts cannot receive a memorandum of appeal, 
unless proper fee has been paid and that the exercise of discre¬ 
tionary power under S. 149, Ci\'il Procedure Code, cannot be 
claimed as of right. However, the Higli Courts of Bombay,*® and 
Calcutta,"*^ as also the Chief Court of Oudh,*® take the view that 
0. 7, R. 11, Civil Procedure Code, though applying in terms to 
plaints insufficiently stamped, applies to memorandum of appeals 
also by virtue of S. 107, Civil Procedure Code. The Madras High 
Court, now adopts the latter view, though in an earlier ruling, 
it had accepted the opposite view.^®® 

24. ‘‘PILED—The word **filed,*^ certainly means some¬ 
thing more than presented for admission. It implies that the 
plaint or memorandum of appeal has been admitted, and put on 
the files or records of the Court.*® If then a plaint or memo¬ 
randum of appeal has been so filed, on the report of a Court 
official that the Court-fees paid on it are sufficient, it would be 
open to the defendant at the hearing to contend that the fees 
paid were not sufficient, and that for that reason the plaint on 
the files of the Court was not a valid plaint."*® Where owing to 
the gi’oss negligence on the part of legal advisers of the appel¬ 
lant, the memorandum of appeal was filed bearing insufficient 
Court-fee, and the deficit Court-fee was delayed till after the 
expiry of the period of limitation, it was held, that under S. 4 
of the Coui*t-Fees Act, the memorandum could not be considered 
to have been properly filed till the deficit in the 
paid.^ Having regard to the provisions of Ss. 4 and 28 oi 
the Court-Fees Act an appeal cannot be regarded as having been 

(41) Ihirgadem v. Parhati, 1933 Lah. 208, folld. 1919 Cal. 194; and 
1925 Lah. 131. 

(42) BHJbhukhan v. Totaram, 50 All. 980=118 I.C. 228=1929 All. 
75 (76); also sec Jai»mgh v. Silaram, 74 I.C. 757—1923 A . 

(43) LeTchram v. Ramjidas, 57 I.O. 215=1 Lah. 234. 

(44) Ramsahai v. LaksJimi Narain, 42 I.C. 675 (Pat.). 

(45) Atmaram v. Ketstur Chaiid-, 124 I.C. 241=1930 Nag. 224. 

(46) Aohut V. Nagappa, 21 I.C. 337=38 Bom. 41. 

(47) Jaiianda Stmdari v. Madluihcliandra, 138 I.C. 643 59 Cal. 

=1932 Cal. 482 (484, 485). ^ . 

(48) J>e<yraS v. Kunj BehaH, 124 I.C. 420=1930 Oudh 104_5 Luck. 

474. 4 ., ) 

(48-a) Akharaju Natrayana v. Seshavia, 26 I.C. 33 (34)., cf. Narasimha 
. V. VcnJcatakrighna, 1932 M.W.N. 104. 

(49) Amjid AH v. Muhamvutd Ismail, 20 All. 11 (F.B.). 

(50) Ibid., 20 All. 11 (F.B.). 

(1) Jodhan Perahad v. Nanhku Pershad, 46 I.C. 509 (Pat.)—3 Pat. 
L.J. 484. 
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validly presented if the copy of the order appealed against does 
not bear a Court-fees stamp of eight annas or one rupee accord¬ 
ing to the value of the subject-matter.^ And, the weight of 
authority is in favour of the view that the Court would be justi¬ 
fied in rejecting an appeal not bearing the proi)€r amount of 
Court-fee.® 

25. RECEIVED^'.—Section 4 of the Court-Fees Act, 
forbids a High Court to receive a memorandum of appeal unless 
the proper Court-fee is paid. It was observed in Fiorina Marties 
V. Pinto, that the fact that appellants are often put to incon¬ 
venience in the matter of purchasing Court-fee stamps cannot 
justify the Court in accepting appeals insufficiently stamped, 
but they may possibly constitute '‘sufficient cause*’ within the 
meaning of S. 5 of the Limitation Act.^ 

26. “FURNISHED". —The word “furnished" is used in 
contradistinction to “received” and it signifies supplied, or given. 
A document which has to be taken by a party from the Court 
cannot be furnished to him till be has paid the proper Court-fee 
therefor, A mere order of the Court is not sufficient without an 
issue of the actual grant of probate of a will, or a succession 
certificate.® 

27. EXTRAORDINARY ORIGINAL JURISDICTIONS.— 

Section 4 of the Court-Fees Act deals with the fees on documents 
coming before the High Courts in the exercise of their appellate or 
revisional jurisdiction in cases coming from the subordinate 
Courts, or in their extraordinary original jurisdiction,® (both 
Cfivil and Criminal). In ya>radaraja v. Animugam,'^ a suit 
pending before Presidency Small Cause Court, below the value of 
Rs. LOGO transferred to High Court for trial was treated as 
triable in its extraordinary original jurisdiction conferred by 
Letters Patent. No rules are framed by the High Court to cover 
such a ease. The Court-fees prescribed by the Court-Fees Act 
shall be paid. It was held that the High Court Original Side Rules 
as to Court-fees apply to cases transferred from that Court to the 
High Court, as provided by S. 14 of the City Civil Courts Act.® 
This section does not apply to the High Court in the exercise of 


(2) Shahadat v. Hukam Smfjh, (1923) 71 I.O. 736=1924 Lah. 401. 

(3) See f.-ns. (42, 43 and 44) above, 50 All. 980; 74 I.C. 757 (All.); 
1 Lah. 234; 42 I.C. 675 (Pat.); 124 I.C. 24il=1930 Nag. 224. 

(4) 42 I.O. 675 (677); also see 19 I.O. 971. 

(5) Alamelammal v. Surayaprakasaroya, 31 I.C. 491 (Mad,)=38 M^d. 
988=29 M.L.J. 680 also see and cf. 17 W.R, 480, Sel^ that a certifi¬ 
cate under Act XXVII of 1860, should be issued directly it is granted, 
provided the proper stamp prescribed for such certificate be furnished; see 
also 12 Cal. 542 (546). (C^se under S. 6 of the Act.) 

(6) Per Miller, C.J., and Jwala Pershad, J., in 87 I.O. 137 (139, 

143)=4 Pat. 336=1925 Pat. 392 (F.B.). See 199 I.O. 127 

(Lah.) (Roviaion against order of remand in etxercise of inherent powers 
of Court under S. 151, C.P. Code). 

(7) 91 I.C. 751=1925 Mad. 1216. 

(8) Abdul Hakim Sahib v. Chattanadha Aiyar, 60 M.L.J. 435. 
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its ordinary original civil jurisdiction, ordinary original criminal 
jurisdiction, jurisdiction as regards appeals from its original 
side, and its jurisdiction in matrimonial, admiralty, and ecclesias¬ 
tical causes. It was held in a INIadras case, that no Couit-^ee is 
necessary on appeals coming before the High Court for disposal, 
on a reference by the Government of India, iinder the agency 
rules framed under Act XXIV of 1839.® 


5. When any difference arises^o between the 

Procedure in case ^^cer whose duty it is to See that 
of difference as to any fee is paid under this Chapter 
orfee^*^' amount gjjy guitoi' 01* attorney, as to the 

necessity of paying a fee or the 
amount thereof,the question shall, when the differ¬ 
ence arises in any of the said High Courts, be referred 
to the Taxing Officer,whose decision thereon shall be 
final,33 except when the question is, in his opinion, 
one of general importance, in which case he shall 
refer it to the final decision of the Chief Justice of 
such High Court, or of such J udge of the High Court 
as the Chief Justice shall appoint either generally or 
specially in this behalf. 


When any such differance arises in any of the 
said Courts of Small Causes, the question shall be 
referred to the Clerk of the Court, whose decision 
thereon shall be final, except when the question is, in 
his opinion, one of general importance, in which case 
he shall refer it to the final decision of the first Judge 
of such Court. 


The Chief J ustice shall declare who shall be 
ing Officer within the meaning of the first paragraph 
of this section.36 


Synopsis, 


28. Iiegislatlve changes. 

29. Application and scope of the 

section. 

SO. Difference of opinion. 

31. Reference to Taxing oi&cer. 


32. 

33. 

34. 

35. 

36. 


Jurisdiction of Taxing officer 
Final decision. 

Taxing officer. 

Refund. 

Notifications. 


Comments. 

28. LEGISLATIVE CHAKGES.—Thw section has been 

amended, locally in Madras, by Madras Act ^ 
thusIn the second paragraph "f § 5 of the pnncipal 

Act, the words “Registrar,” and “Chief Judge shall be sub¬ 
stituted for “clerk of the Court”, and “First Judge, respectively. 

(9) Reference under Court-Fees Act, S. 5, 22 Mad, 162. 
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29. APPLICATION AND SCOPE OF THE SECTION.—This 

section requires that there should be, in the first instance, a differ¬ 
ence OF OPINION between the officer whose duty it is to see that 
the proper fee is paid, and any suitor or attorney, as to the fee 
payable; and secondly that there should be a reference to the 
Taxing Officer, who should then give a decision on the question 
RAISED. Unless the question is raised before the Taxing Officer, 
and unless he brings his mind to bear on the question, S. 5 of 
the Act has no application.^® An order of admission by the 
Registrar of the High Court, does not present an objection being*^ 
taken later as to the deficiency in the stamp duty.^^ ‘‘Admit, 
subject to stamp report'is a form of order usually made, which 
is always understood to be a conditional order of admission in 
the sense that if the report shows that the stamp duty paid is 
insufficient, the order does not operate as an order of admission. 
When the officer whose duty it is to see that the proper fee is 
paid, reports that there is a deficiency, the report may be con¬ 
tested on behalf of the appellant, and this would give rise to a 
difference mentioned in the section, calling for the matter being 
placed before the Taxing Officer for his decision.’^ The object 
OF S. 5 OF THE Court-Fees Act is to secure payment prior to 
litigation and to afford as little scope as possible for litigation 
over the payment.^-* Questions both as to the necessity of paying 
the fee, or as to the amount thereof, arising in a High Couit, 
cannot arise independently of S. 5 of the Court-Fees Act,^® and 
the Taxing Officer has jurisdiction to decide such questions 
when they are raised before him, not necessarily upon a differ¬ 
ence of opinion between the taxing clerk, and litigant. All that 
is necessarj’- is that the question should be raised before the 
Taxing Officer, that he should bring his mind to bear on the 
question, and that he should decide it.'® 

30. DIFFERENCE ARISES’'.—A difference arises within 
the meaning of the section as soon as the office reports that the 
stamp is insufficient.'^ A difference of opinion mav be assumed 
when the question is raised before the Taxing Officer, and he 
brings his mind to bear on the question before he decides it,^® 


po) Kastxtri Chetiy Deputy Collector, 21 Mad. 269; cf. Ranga Pai 

V. Baba, 20 Mad. 398 (aasumcnl that there was a ** decision'* bv the 
Tasiiig Officer). 

(11) Tbid., 21 Mad. 269 (270). 

(12) BalTcaram Rax v. Gohind Nath, 12 All. 129 (F.B.). 

(13) Koer Karan Singh v. Gopal Bai, 4 T.C. 123=32 All. 59. 

871— 1925^C^1*^^1201*^ 95 I.C. 529 (531, 532)=52 Cal. 

(15) In the goods of Bhubeneswar, 95 I.C. 529=52 Cal. 871=1925 

Cal. 1201; ffoer Kanran Singh v. Gopal Rai, 4 I.C. 123; alsoi see Mahrmxed 

Ishaok V. Mahomed Mohidin, 45 Mad. 849=1922 Mad. 421=70 I.C. S13 
(814). 

(16) Per Rankin, J., in *‘In the goods of Bhubeneswar*\ 95 I.C. 529 
(531, 532)=52 Cal. 871=1925 Cal. 1201. 

(17) Bafkaran Rat v. Gobind Nath, 12 All. 129 (P.B.). 

(18) See £.-ns. (14) and (16) above. 
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Under the High Court Rules, the pei*son who reports to the Higli 
Court on deficiency or otherwise of stamps is the stamp 
reporter.^9 a recent amendment, adds after the words "Stamp 
Reporter,” the words “or any other officer specially appointed in 
this behalf.” The Court-Fees Act, however, merely mentions 
“an officer* whose duty it is to see that the fee is paid under this 
chapter,” and takes no cognizance of the fact whether he is the 
Stamp Reporter, or the Chief Inspector of Stamps.-® 

31. REFERENCE TO TAXING OFFICER.— The section 

is wide enough to cover a reference to Taxing Officer of questions 

AS TO NECESSITY, OR AMOUNT OF FEE PAYABLE ON an appeal from 

an order of a Judge on the original side of the High Court, being 
the fee payable for the time being to the officers of the High 
Court by virtue of the High Court's charter directly.-^ A 

QUESTION AS TO THE CATEGORY OF THE RELIEF SOUGHT in a jJaint, 
or by a memorandum of appeal, is for purposes of S. 12 of 
the Court-Fees Act, not a “question relating to a valuation for 
the purpose of determining the amount of Court-fee chargeable,” 
under Chap. Ill of the Court-Fees Act, and an appeal lies as 
to the fundamental question of category ;-- but, the same principle 
does not apply to S. 5, under which the decision of the 
Taxing Officer as to the amount of the Court-fee payable is made 
final, and the decision as to category is the preliminary point 
which has to be decided before a decision as to the amount of 
Court-fee can be delivered.^ It has been held by a Full Bench 
of the Patna High Court,on a careful review of S. 5, that 
the Taxing Officer has jurisdiction to decide a question relating 
TO VALUATION for the purpose of determining the amount of 
Court-fee payable by the appellant either or his plaint, or on his 
memorandum of appeal under S. 5 of the Court-Fees Act, and 
the Taxing Officer is not bound by the valuation appearing on the 
memorandum of appeal where such valuation has been accepted 
in the lower Court either without question, or after contest.^"* 

Probate fee is treated in the same manner as any other 
Court-fee, and a suitor who satisfies the Taxing Officer satisfies the 
Revenue, at least for the time being. If the suitor does not satisfy 
the Taxing Officer, he must either pay the Court-fee demanded or 
persuade the Taxing Officer that the question is one 
importance so as to entitle the suitor to the decision of the Chief 


^ , (19) m. BJuigivanti v. ^rt. Dhanwanti, 1932 All. 319 
KrUhna Mohan v» Saghnnandan, 87 I.O. 137—4 Pat, 33 
C5 (P.B.). 

(20) Mt.'BJiagwanti v. Mt. Dhianwanti, 1932 All. 319. 

(21) Mahomed Isltack v. Mahomed Mohiddin, 70 I.C. 313 (814) = 
1922 Mad. 421=45 Mad. 849; also see f.-n. (15) above. 

(22) Sec Balkan Bat v. Gopinath, 12 All. 129 (F.B.); (citing 1 All. 
360; 2 AU. 63; 2 All! 682) . 

(23) Koer Karan Singh v. Gopal Bai^ 4 I.C, 123=32 All. 59. 

(24) Krishna Mohan v. Baghunandan, 4 Pat. 336=1925 Pat. 65=87 

I.O. 137 (140, 143) (F.B.). 

0—6 
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Justice, or the Taxing Judge.^-’'' It was held in Perumaill v. 
Kandaswami,^ that the decision of a Judge sitting on the 
original side in a contentious probate suit is a ^'fi/nal judgmenV* 
within the meaning of the serial No. 35 of the Appendix II of the 
Original Side Rules.-® “The sum charged upon a grant of pro¬ 
bate, or of letters of administration is not a tax or duty levied 
upon the property upon which the Probate or Administration 
operates, . . but it is merely a fee levied by the Court issuing 
the Probate or Letters of Administration for the work done in this 
connection.”^’ 

32. JURISDICTION OF TAXING OFFICER.—The taxing 

officer is appointed by the Chief Justice of the High Court under 
provisions of S. 5 of the Court-Fees Act. The Taxing 
Officer, or the Taxing Judge, as the case may be, is the proper 
person to determine the fee payable on a memorandum of appeal 
pi*esented to the High Court, and for this purpose he may in¬ 
vestigate the question of proper valuation of the subject-matter 
of the appeal and his decision on the point is final. Even if he 
should make a manifest mistake in the exercise of his jurisdiction, 
his decision is not subject to an appeal to, or review by, the 
Court itself.28 The Taxing Officer is not bound by the valuation 
in the subordinate Court even though decided after contest.The 
Taxing Officer may call upon the suitor to give further evidence 
of the value of the subject-matter in dispute.®® The Taxing 
Officer is also not bound to advise the parties as to the fee.®^ The 
Taxing Officer may decide questions as to necessity or amount of 
fee payable on an appeal from an order of a Judge on the 
original side of the High Court.®® He may decide questions as 
to category of suits, or relating to valuation, as necessary for 
determining the amount of Court-fee payable by the appellant 
either on his plaint, or on his memorandum of appeal, under S. 5 
of the Act.®® “The power of the Court to decide disputed ques¬ 
tions of Court-fee is vested in the Taxing Officer subject to his 
power to refer the matter to the Taxing Judge when a question 
of general importance arises. This authority extends to all such 
questions arising in the High Court, whether the deficiency 
alleged is on the memorandum of appeal in the High Court or on 


(25) In the goods of Bhuheneahwar Trigunait, 95 I.C. 529 (531) = 
1925 Cal. 1201=52 CJal. 871. 

(26) 72 I.C. 925=923 Mad. 362^46 Mad. 592; also see ’^fahom^.d 
laJuiek V. MaJiomed MoJudin, 70 I.C. 813 (815)=4 Pat. 336 (F.B.) (under 
Arts. 35 and 36 of Appendix II of the Madraa Original Side Rules). 

(27) In the goods of G. T. WiUiams, 75 I.C. 466=1924 Cal. ia5= 
50 Cal. 597. 

(28) Krishna Mohan v. Raghunandaiu 4 Pat. 336=1955 Pat 65=87 
I.C. 137 (142) (F.B.). 

{29).Krishna Mohan v.. Baghunandant 4 Pat. 336=1925 Pat, 65=87 
I.C. 137 (F.B.). 

(30) Ibid., 87 I.C. 137 (149)=4 Pat. 336 (P.B.). 

(31) BaTkaran Bai v. Oobind Nath, 12 All. 129 (F.B.). 

(32) Krishna Mohan v. Baghunandan, 87 I.C. 137 (140, 143, 148); 
also see Mahomed lahack v. Mahomed Mohidin^ 70 I.O. 813 (814). 

(33) See f.-ns. (22) to (24) ante. 
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a plaint or memorandum of appeal filed in the Court below. 

His decision as to the amount of fee payable is final, and the 
High Court has no jurisdiction to interfere with it, even if he 
had done something which the law does not allow him to do.^® 
The authority competent to determine a question of valuation 
or a question of category with respect to a memorandum of 
appeal presented to the High Court on its appellate side, is firstly, 
an oflScer whose duty it is to receive the memorandum, secondly, 
an officer who shall be the Taxing Officer and thirdly, when the 
Chief Justice so directs a Judge of High Court appointed 
to determine disputes arising between the suitor and 
the Taxing Officer.®® When the High Court has delegated its 
jurisdiction to a Taxing Officer, it has no jurisdiction left to do 
any of the acts which it could otherwise have performed, and if 
the Taxing Officer cannot decide a question of valuation, no other 
authority can discharge that duty.®^ Sulaiman, J. observed in 
Cknnni Lai v. Sheo Charan, that “in a case where there has been 
a reference to a Taxing Officer, or the Taxing Judge, the question 
of insufficiency of Court-fee as paid on the memorandum of appeal 
cannot be raised again at the time of the hearing of the appeal, 
for S. 5 of the Court-Fees Act would clearly be a bar to any such 
reconsideration. But where no reference under S. 5 has been 
made at all the Court hearing the appeal must decide it. 

The Court would not be precluded from hearing an objection 
as to deficiency where the Taxing Officer gave no decision on a 
reference.®® The Taxing Officer may however refer the case to the 
Taxing Judge for his opinion.^® The Taxing Judge must decide 
the question himself, and cannot refer it to a Division Bench. 
The Taxing Officer, however, has no power to direct an appellant 
to make any cash deposit as a condition precedent to the trial 
of any question of Court-fees.^^ 

33, FINALITY OF DECISION.— (1) The decision of 

a Taxing Officer, determining the amount of Court-fee payable is 
final,"*® in the sense that the order is not open to appeal, review 


(34) Mt. Baluil Kuar v. Narain Singh, 84 I.O. 822=1925 All. 184; 
olso see 91 I.O. 729=1926 Mad. 96. __ 

(36) Sam^khar Prasad v, Sheanandan, 2 Pat. 198=1923 Pat. 137— 
73 I.C. 43. 

(36) Per Mulliek, J., in Krishna Mohan v. Raghwtandan, 4 Pat. 330 
=1925 Pat. 65=87 I.O. 137 (149) (F.B.). 


(37) Ihid. 

(38) 47 All. 756=1925 All. 787=89 I.C. 122 (123). 

(39) 127 I.C. 128=1930 Mad. 597. 

(40) Khacheru v. Kharaj Singh, 7 I.C. 315=33 All. 20; KuWp Sahat 

V. HarOiar Prasad, 3 Pat. 146=1924 Pat. ^ ^ LVt 

Kandaswami, 46 Mad. 592=1923 Mad. 362=72 I.O. 935; alto see 193J 
Pat. 81; compare, 1932 AU. 485 (F.B. )—(Final order after reference to 

Full Bench was passed by the 'Taxing Judge.) 

(41) 7 I.O. 315=33 All. 20; 3 Pat. 146=1924 Pat. 161 

=75 I.C. 871, supra. 

(42) Janah Prasad v. Askaran Prasad, 6 Pat. 602=105 I.O. 749. 

(43) Mi. Chanaerhaiii v. Gorey Lai Singh, 53 I.O. 508=4 P.L.J. 

700. 
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or revision.'*■* The terms of the section are imperative. Once 
such an order has been passed the Court cannot go behind it to 
examine the method which the Taxing Officer adopted to arrive at 
his decision.^5 ^he High Court, after delegating its jurisdiction 
to a Taxing Officer, has no jurisdiction left to interfere with his 
decision,■*« even though the decision is erroneous, or the Taxing 
Officer “has done something which the law does not allow him to 
do“;^' or even if the fee levied “is in excess of that payable under 
the law“;^8 or there is a “manifest mistake in the exercise of 
their jurisdiction. A Division Bench has no right to question 
the decision, or to re-open the valuation of appeaF** and, there is 
no provision in the Act under which a Court can direct the refund 
of the additional Court-fee paid by the appellants on demand by 
the Taxing Officer of the Court,i the only remedy being by 
APPLICATION FOR REFUND of the cxccss amount from the Revenue 
Officers, on a certificate from the Taxing Officer.^ 

(2) It has been obseiwed by Jwala Prasad, J. in Krishna 
Mohan v. Rughanandan^ that “in order that the decision of the 
Taxing Officer shall be final, the following conditions would seem 
to be necessary; (1) there must be a contest between the officer, 
whose duty it is to see that the proper Court-fee is paid, and the 
suitor; and (2) that an opportunity is given to the parties to the 
contest, namely the suitor and the Government. Therefore, the 
decision of the Taxing Officer cannot be final if he determines it 
ex parte, and without giving an opportunity to the suitor to show 
by adducing evidence or othei^vise what the value of the subject- 
matter of the appeal, and consequently the amount of Court-fee 
payable should he/'* His decision again, cannot be final, if he 


(44) Eoer Karan Singh v. Goq)a\ Bai, 4 T.C. 123=32 All. 59; citing 
Balkaran v. Gobind Nath, 12 All. 129 (F.B.); al«o Badri Prasad v. Kundan^ 
Jal, 15 All. 117; also the Lagan Barai v. KJiakhan, 43 I.C. 521 (522); 
In the goods of Bhubenesivar, 52 Cal. 871=1925 Cal. 1201=95 I.C. 529: 
Stoamina^ha v. Gurusuami, 105 I.O. 119; and Ganga Bam v. Bevenuc, 52 
Bom. 61=1927 Bom. 643=106 I.C. 56. 

(45) 4 I.C. 123=32 All. 59, supra. 

(46) 4 Pat. 336=1925 Pat. 65=87 I.O. 137 (149) (F.B.). 

(47) Bamsekhar v. Sheonaiidan, 2 Pat. 198=68 I.C. 316 (317) = 
1923 Pat. 137; also see 15 All. 117; and Sheopujan v. Kesho Prctsad Sinah, 
2 Pat. 919=1924 Pat. 310=76 I.C. 347 (349). 

(48) Hitendrc^ Singh r. Barhhanga, 92 I.C. 626=1926 Pat. 147. 

(49) Per Edge, C.J., in Krishna Mohan v. Baghunandan, 4 Pat. 336 
=1925 Pat. 65=87 I.O. 137 (142) (F.B.). 

(50) Per Jwalaprasad in ibid., supra, 87 I.C. 137 (145), citing 43 
I.C. 521; and 52 I.C. 508, etc.; also see 106 I.O. 119=1927 Mad. 940= 
53 M.L.J. 457. 

(1) See 39 P.R. 1907; and Kitendra Singh v. Darbhanga, 92 I.O. 
.626fc=1926 Pat. 147. 

(2) Hari Har Guru v. Ananda Mahant, 20 I.C. 498=40 Cal. 365; 
following In re Grant, 14 W.R. 47; al!so see Hitendra Singh v. Darbhanga, 
92 I.C. 626=1926 Pat. 147, 

(3) 4 Pat. 336=1925 Pat. 65=87 I.O. 137 (145) (F.B.). 

• (4) 4 Pat. 336=1925 Pat. 65=87 I.O. 137 (145) (F.B.); cdting 
Jugal Parshad v. Parbhu Narain, 8 I.C. 1145=37 Oal. 914; 
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merely admits an appeal, without having his mind brought to 
bear on the question, and Avithout his having decided the matter, 
though it need not have been so decided “upon some sort of 
formal.reference to decide the dispute.”® 

(3) The term “final” in S. 5 of the Couit-Fees Act, 
has precisely the same meaning as the teim “final” in S. 12 of 
the Act. But the subject to which that term is applied in S. 5 
is different from that to which it is applied in S. 12.*^ “A 
decision as to category is the preliminary point which has to be 
decided before a decision as to the amount of Court-fee can be 
arrived at,” and “according to the plain language of S. 5, 
the amount fixed by the Taxing Officer, no matter how he arrives 
at his conclusion, is fixed finally, and is binding so far as the 
purposes of Court-fee are concerned.”^ 

34. TAXING OFFICER—NOTIFICATIONS—The Taxing 

Officer is the Registrar of the High Court on its appellate side.® 
The order for registration of appeal signed by the Deputy 
Registrar would not count as a decision by the “Taxing Officer”, 
Avithin the meaning of S. 5 of the Act. Under noti¬ 
fication No. 1247, dated 21st March, 1930, the Master of the 
High Court is noAv the Taxing Officer in Madras. In Allahabad, the 
Registrar of the High Court, is the “Taxing Officer” for purposes 
of S. 5 of the Court-Fees Act. 


Kasturi Chetii v. Deputy Collector, 21 >itad. 269; Amjad Ali v. 
Mahomed lerail, 20 All. 11. 

(5) In thoi goods of Bhubenes^vart 52 Cal. 871=95 I.C. 529 (531) = 

1925 Oal. 1201. 

(6) Balkaran Bai v. Gobind Nath, 12 All. 129 (F.B.); also see Koer 
Karan Smgh v. Gopal Bat, 4 I.O. 123=32 All. 59. 

(7) 4 I.O. 123=32 All. 59, supra; also sec Para. 32, ante. 

. . (8) Jugal Pershad v. Parbhu Narain, 8 I.O. 1145=37 Cal. 914; 
ming Bastviri v. Deputy Collector, 21 Mad. 269; also see Amjad Ali v. 

KaUcharan, 24 W.B. 258. 



CHAPTER III. 

Fees in other Courts and in Public Offices. 


<3. Except in the Courts hereinbefore mention- 
- , . ed,36 no document of any of the kinds 

filed, etc., in Mufassai Specified as Chargeable in the first or 
Courts or in public second schedule to this Act annex- 

° ed^'^ shall be filed,exhibited or 

recorded in any Court of Justice, or shall be received 

orfurnished^2 by any public officer, unless in respect of 
such document there be paid a fee of an amount not 
less than that indicated by either of the said schedules 
as the proper fee for such document.^® 

Synopsis, 


35. liegislatiye changes. 

36. Courts hereinbefore mentioned. 

37. Documents chargeable in Sche> 

dtiles. 

38. Mandatory and Prohibitory 

provision. 

S9. Procedure. 

40. Effect of S. 28 Court-Pecs Act. 

41. Meaning of the terms ‘filed*, 

^furnished*, etc. 


42. Unstamped and insufficiently 

stamped documents. 

43. Retrospective presentation of 

documents. 

14. Discretionary exercise of powers 
under S. 149, C.P. Code. 

45. Rejection of plaint or appeal 

for deficient Court-fee. 

46. Right to demand further time. 
17. Pauper suits and appeals. 


Comments. 


35. LEGISLATIVE CHANGES.—By Act III of 1932 
(United Provinces), a local amendment has been made to 
S. 6, which limits the fee on suits, appeals or other proceed¬ 
ings under the Oudh Rent Act, 1886, Agra Tenancy Act, 192'6, and 
the United Provinces Land Revenue Act, 1901, to three-quarters 
of the fee indicated in the schedules to this Act, except where the 
suit, appeal or proceeding falls within first schedule, and the value 
of the subject matter exceeds Rs. 500. It is further provided that 
the fee chargeable on the documents in the schedules shall not be 
less than that prevailing before the commencement of this amend¬ 
ment.^ 


36. ^'COURTS HEREINBEFORE MENTIONED. ’’—See 

S. 3, 4 and 5^ referring to the High Courts, and the Presi¬ 
dency Courts of Small Causes. In Courts other than the High 
Courts and Presidency Small Cause Courts, the presiding officer 
has to determine the sufficiency or otherwise of the Court-fee,® 
and when there is a dispute as to the amount of Court-fee pay¬ 
able in a suit, the Court ought to frame an issue on the point, and 


(1) See Mutbuswamy, p. 71. 

(2) Balkaran Bax v. Oohxnd Nath, 12 AH. 12^ (147.) (F.*.). 
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decide it either in the beginning, or along with the other issues 
on trial of the suit.® 

37. DOCUMENTS CHARGEABLE IN SCHEDULES.— 

Application^’ in Sch. II of this Act has been construed 
to mean an application in writing.^ Consequently, applications 
to the Couii;, not required by the Civil Procedure Code to be in 
writing need not bear any Court-fee,® and an oral application for 
an adjournment of appeal need not be accompanied by any 
stamp.® An application for a Certificate of sale, is not compul¬ 
sory and need not be in, writing; and, in case any person chooses 
to apply in writing, the paper need bear no stamp.Similarly, 
an application for refund of stamp duty need not be made in 
writing, and requires no stamp duty.® An application, under 
S. 13, for refund of Coui*t-fee is exempt from Court-fee 
so also a complaint of illegal seizure of cattle under the Cattle- 
Trespass Act.^® An application to inspect a record,or an 
application by a witness for a docaunent filed bj' him in obedience 
to a summons, is not chargeable under the sehedules.^^ A memo¬ 
randum of objections under O. 12, R. 26, is not a document 
chargeable under the schedules, and therefore requires no stamp 
duty.^® Applications made by telegraph, or oral communications 
are not liable to stamp duty under this Act, but written com¬ 
munications of their contents must be only stamped.^"* A memo¬ 
randum OF appeal, as also a memorandum of cross-objections 
in an appeal under O. 41, R. 21, Civil Procedure Code, is a docu¬ 
ment with the meaning of the section.^® An appeal referred by 
the Government of India, under the Agency rules, framed under 
Act XXIV of 1839, to the High Court for disposal, does not 
require to be stamped with any Court-fee.'® A certificate under 
Act XI of 1858 is one of the documents mentioned in the second 
schedule of the Court-Fees Act.'^ A suit instituted before a 
SETTLEMENT OFFICER but transferred to a Civil Cofurt under 


(3) G(xm,ga 'Froisad v. Siiawani, 62 I.C. 853=8 O.L.J. 279. 

(4) Texley v. T'he Administrator-General, 2 N.-W.P. 418. 

(5) Ibid. 

(6) Ibid. 

(7) 13 Bom, 670. 

(8) 9 W.R. 357. 

(9) 1932 AU. 590: cf. 1923 Oal. 596. 

(10) 8 EJom. 22. 

(11) Letter No. 2681, dated 14th April, 1882, from the Finaucial 
Commissioner, Punjab. 

(12) IS W.B. 237. 

(13) 25 Mad. 24; also see Damodar Prasad v. Masudev, 1928 Pat. 
85=105 I.C. 108; and 1932 AU. 526— {Mohd. SaUmuUah v. Khalilul 
Sehman), 140 I.C. 47=54 All. 465. 

(14) Bengal Stamp Manual, 1890, p. 118, 8. 7; also see Madras Stamp 
Manual, 1903, p. 203. 

(15) 12 All. 129; 25 Mad. 24. 

(16) 22 Mad. 162. 

(17) Sdhai Na^nd v. M<mgni Bam, 12 Cal. 542 (546). 
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S. 5 of Regulation III of 1872 requires no stamp.^® A 
WTUTTEN STATEMENT either put in by the party at or before the 
first hearing of the suit or called for by the Court is not charge¬ 
able with any Court-fee.^® The Court-fee payable on the claim 
FOR SET-OFF should be the same as for a plaint in a siuit.-® A written 
statement containing a claim to set-off is chargeable with the 
Court-fee which would be payable on a plaint of that nature.-^ A 
written statement must be regarded as a plaint or counter-claim, 
in regard to the set-off, and should be stamped according.^^ B^it, 
where the defendant pleaded a claim for an unliquidated 
amount by way of damages onlj^ as a reply to the suit, and no 
decree could be passed in defendant’s favour for any sum of 
money, the written statement did not require to be stamped as a 
plaint.^® 

37. (a) EXEMPTIONS. —The Court-Fees Act contains no 
express exemption in favour of the Government under the Court- 
Fees Act, and consequently, Government pays Court-fees like other 
litigants, and if successful, recovers the same as costs from the 
adversary.-^ Similarly an application by a Native Chief to a 
British Court or officer in connection with property situate or a 
transaction effected in British India must bear the requisite 
stamp duty.-^ For cases of exemption from Court-fee, see 
S. 18 and 19 of the Act, as regards reduction or remissions 
of Court-fee, see S. 35 of the Act, and the inles framed by 
the Governor-General in Council, and the Several Local Govern¬ 
ments set out in the Appendix. The notifications of the Govern¬ 
ment of India and of the Local Governments exempt certain 
documents from payment of Court-fee, e.g., documents pro¬ 
duced by Civil and political prisoners or documents used in 
Criminal Courts. 

38. MANDATORY AND PROHIBITORY PROVISION._ 

Section 6 is the charging section in Chap. Ill of the Court- 
Fees Act, and it declares that no plaint or memorandum of 
appeal shall be received unless in respect of it there he paid a 
fee of an amount not less than that indicated in Schs. I and 
II as the proper fee for such document.^® This provision is 
similar to S. 4 of the Act, and contains a mandatory and 
prohibitory provision as regards Court-fee payable in respect of 
suits or appeals in the subordinate Courts.®^ it is provided that 
fees are to be levied on certain documents, and that no such 

(18) 12 O.W.N. 917. 

(19) 5 Bom. 400; also see 12 O.Ij.B. 367. 

(20) 8 All. 396=6 A.W.N". (1886) 159=32 Cal. 654=1 O.L.J. 364. 

(21) 13 Bom. 672 folld. 672; 8 All. 396, supra. 

(22) Chenappa v. Jtaghwnaiha, 15 Mad. 29; also see and cf. Fakir 
CJunn^ V. Gishome 4- Co., (1903) 8 C.W.K. 174; and 9 Bur. L.E. 285. 

(23) Bhagat Singh v. Devi Dial, 85 All. P.R. 1908. 

(24) BeU V. The Muni^pal Commissioners, 25 Mad. 457 (487). 

(25) B. G. Resolution, 2740, dated 17th April, 1888, P.D. 

(26) Per Mullick, J., in Krishna Mohan v. Baghunamdany 4 Pat. 336 
=1925 Pat. 65=87 I.O. 137 (147) (F.B.). 

(27) In re Maharaja of Venkatagiri, 123 I.O. 203 (207). 
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document shall be receivable in Court without payment of the 
prescribed fee.-® 

39. PROCEDURE.'—The procedure to be followed when a 
plaint on memorandum of appeal is filed in a Court other than a 
chartered Hifjh Court or a Presidency Small Cause Court is as 
follows:—'^The Couit will first of all decide into whicli of the 
various classes (or categories) enumerated in Sehs. I and 
II the document falls. The Court ^vill then proceed to see whe¬ 
ther the proper fee is a fixed fee under Sch. II, or an 
(kI t'aiorem fee under Sch. I. No qi’Estion of valuation 
arises if the fee is a fixed fee; but if an ad valorem fee is leviable 
then the Court will proceed to value the subject-matter or the 
subject-matter in dispute or fix the amount of the relief claimed 
according to rules for computation set out in Ss. 7 and 8 
of the Act. If a local of further IN^^:sTlGATION is necessary 
the Court may proceed under S. 9 when there is a dispute 
as to the amount of Court-fee payable in a suit, the Court ought 
to frame anl issue on the point, and decide it either in the begin¬ 
ning, or proceed with the trial of the suit and decide it along 
with the other issues.”-® It was held in Xanhoon Singh v. Tofanee 
Singh, that the amoaint or value of the subject-matter in dispute 
in a suit should be estimated for purposes of jurisdiction, not 
according to the rules of the Court-Fees Act, but by the aid of 
the best e\’idenee available bearing upon the actual amount or 
value.®® This computation of the value, for purposes of Court- 
fee, and not for jurisdiction, is the valuation referred in 
S. 11 of Chap. Ill, and the Court’s ad.judication on a 
question relating thereto is final in respect of a plaint or memo¬ 
randum of appeal under the first clause of S. 12.”®^ The 
second clause of S. 12, gives a Court of appeal powrni to 

COLLECT DEFICIT CoURT-FEES IN RESPECT OF FEES PAYABLE IN 

SUBORDINATE COURTS, and the High Court as a Court of appeal, 
reference and revision is competent to exercise this power in 
respects of all Courts subordinate to it.®® “The High Court may 
undoubtedly under the second clause of S. 12 require a 
party to pay an additional fee upon the plaint or memorandum 
of appeal in the lower Court, and this power is conferred on the 
Court itself as distinguished from the Taxing Officer whose powers 
are confined under S. 5 to the fees payable in the High 
Court. ’ ’®® 


(28) Mahadei v. Itam- Kish^n Das, 7 All. 528 (530); also .see Hari 
Ham V. Akbar Husain, 29 All. 749 (757, 758). 

(29) Ganga Pe-rsTuid v. Bhaicani, 62 I.C. 853. 

(30) 12 B.L.R. 113=20 W.H. 33; 18 W.R. 109. 

(31) Per MulUck, J., in Krishna Mohnn v. Baghunandan, 4 Pat. 336 
=1925 Pat. 65=87 I.C. 137 (148) (F.B.). 

(32) Per MulUek, J., in 4 Pat. 336=1925 Pat. 65=87 I.C. 137 (148) 
(F.B.). 

(33) Per Edge, C.J., in 4 Pat. 336=87 I.C. 137 (141) (F.B.), supra. 



50 


The Court-Fees Act. 


[Chap. Ill 


40. EFFECT OF S. 28, COURT-FEES ACT.— 

S. 28 says:—• 

‘‘No (loeument which ought to bear a stamp under this Act shall be 
of aiiv validity unless and until it is properly stamped. But if any such 
document is, through mistake or inadvertence, received, filed, or used in 
any Court or office without being properly stamp-^l, the presiding judge, or 
the head of the office, as the case may be, or in the case of a High Court 
any Judge of such Court may, if he thinks fit, order that such document 
must be stamped as he may direct; and on such document being stamped 
accordinglv, the same and any procec<Ung relative thereto shall be as valid 
as if had been properly stamped in the first instance.^^ 

‘^The collection of Court-fee is no part of a Judge’s func¬ 
tions in the trial of a suit which can he said to have ceased with 
its determination.”^” “The powers conferred under S. 12 of 
the Court-Fees Act read with S. 10 (11) to which it ex¬ 

pressly refers, are intended to be exercised before the disposal 
of the case, and not after it has been decided finally so far as 
the Court is concerned.”^" “The provision as to the retrospective 
effect of the validity of such documents relates only to those 
documents which being defectively stamped, have been wrongly 
received and used in the course of the trial of a case which has 
not yet been finally adjudicated upon.”''" A Full Bencli of the 
Allaiiabad High Court, has liekl that:— 

“tVlicn a ]>laint lias been registoreJ and a Court ha^'ing reason 
subscniiently to think that the market value or nett annual profits, of the 
subleet-mattor of the claim has been wrongly estimated, holds an inquiry 
either per se or through a commissionor appointed for the purpose, and 
finds that a sufficient Court^ee has not been paid, it is bound to stay the 
suit and to fix a time within which the additional fee can be paid, w^thont 
any’regard to the fact whether that be a time within or beyond the period 
of limitation prescribed for the 3uit.’'3s 

If the fee is paid within the time so fixed, the plaint is as 
valid as if it had been properly stamped in the first instance on 
the day when the suit was instituted.^s A genuine mistake or 
inadvertence can be prayed in aid on behalf of petitioners, where 
an application for review presented within 89 days bears loss 
than half the stamp but if the deficiency is not due to any mis¬ 
take, or inadvertence, and it is not made up till after the expiry 
of the period of limitation, the application cannot be deemed to 
have been presented within time.”® 

41. MEANING OF THE TERMS “FILED”; “FUR¬ 
NISHED, ETC.” —^For “meaning, of “document” see para¬ 
graphs 36 and 37, (vnie, and for meaning of “filed”, “received”, 
“furnished”, see S. 4, paragraphs 24, 25 and 26, ante. It was 


(34) See S. 28, Court-Fees Act; also see 7 All. 528 (531). 

(35) Per OldficJJ, J., in 7 All. 528 (534). 

(36) Per Mahmood, J., in 7 All. 528 (532). 

(37) Jbid., 7 All. 528 (533). 

(38) Hari Ram v. Akbar Husain^ 29 All. 749 (764, 765). 

(39) Midnapore Zemmdary v. Dayardra Nath, 96 I.C. 433 (434, 435), 
compare Syed Ambur Ali v. Kaliahand, 24 W.B. 258 (genuine n^take or 
inadvertence); and Nourang v. Jaiiardhan, 80 I.C. 794—-1924 Cal. 994. 
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held, in Dhunput Singh v. The Governnient*^^ that ‘furnishing' 
meant in S. 6 of the Act is made at the time when tlie Coni't 
determines to grant the certificate, and when it is to l)e drawn 
up ready to be issued to the party. “If that were not so, a delay 
on the part of the Court, for which the party would not be in 
any way responsible, might result in his being* subject to a much 
higher stamp duty than be would have been if he oljtained the 
certificate directly the Court had granted it.“^‘ Similarly, it 
was held in Sahai Naiid. v. Mungniram*- that a certificate under 
Act XL of 1858 is one of the documents mentioned in the second 
schedule of the Court-Fees Act, and when the section says that 
such a document shall not be filed, exhibited or recorded in any 
Court of Justice, or received or furnished by any pxiblic officer, it 
means that a certificate cannot actually come into existence until 
the person who has the permission of the Court to obtain it 
deposits the requisite amount of stamp duty. For an exception 
to the general rule that an improperly stamped dociunent should 
not be exhibited or acted upon unless the proper foe is paid, see 
S. 33, which relaxes the imperative jirovisions of S. 4 
and 6 in their application to criminal Courts."*® 

42. UNSTAMPED AND INSUFFICIENTLY STAMPED 
DOCXnVIENTS. —The omission to stamp a document chargeable 
under the Act is not an offence in itself as it is under the Stamp 
Act of 1899. The section prohibits (1) the filing, exhibiting or 
recording of any document specified under first or second schedules 
of the Act, by any Courts of Justice (other than the High Court 
and Presidency Small Cause Court,) and (2) receiving or fur¬ 
nishing by a Public Officer of any such document, unless there be 
paid the proper fee mentioned in the schedules. Provision is 
further made for collection of deficiency, under the pro¬ 
visions OF S. 28, if through mistake or inadvertence, a 
document not properly stamped is received or used; and an ex¬ 
ception is made in S. 33, as to* admission in Criminal cases 
of documents for which proper fee has not been paid, wlicn, in 
the opinion of the presiding Judge, it is necessary to prevent a 
failure of Justice. 

43. RETROSPECTIVE PRESENTATION.— Section 149, 
Civil Procedure Code provides that:— 

“Wlierc the whole** or any part of any fee prescribed for any 
document by the law for the time being in force relating to Court-fees has 
not been paid the Court may, in its discretion,-*5 at any stage,allow the 
person, by whom such fee is payable, to i)ay tlie whole or part as the case 
may be, of such Court-fee j and upon such payment the document, in respect 


(40) 17 W.B. 489. 

(41) Per Couch, C.J., in 17 W.B. 489 (490). 

(42) 12 Cal. 542. 

(43) See S. 33, Court-Fees Act, 1870. 

(44) FaieulUgi v. Mauladad Khan, 1929 P.O. 147 (148)=10 Lah. 
337—117 I.O. 493, compare Muthu v. VcnvlctL, 36 I.C. 957 (958)—(8. 12 
(fi), of tlie Court-Fees Act, does not apply when no fee at all has been 
paid ) . 
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of xvliich such fee is payable, shall have the same force and effect as if 
such fee had been paid in the first instance.” 


This section thns enacts an Exception to the rule in Ss. 4 and 
6 OF THE Act, under which no document chargeable with Court-fee 
shall be filed, or recorded in any Court of Justice, iinless the 
Court-fee payable in respect thereof is paid, at the time of the 
institution or presentation of such document. The effect of this 
provision is that “where a deficiency in Court-fee is made good 
within the time allowed by the Court, but beyond the period cff 
limitation prescribed for the suit, the suit is not barred by time.” 
Likewise, this section authorises the Court to treat a Memo¬ 
randum of appeal as presented in time, if the Court-fees are 
paid within the time allowed by the Court.^s Where deficiency 
is made good, it must be done within the time specified by the 
Court to have the force or effect of retrospective presentation."*** 
If payment is made beyond the time allowed by the Court, the 
presentation shall be deemed to have been made on the date such 
deposit is made good.^o The Court may however exercise its dis- 


(45) V. ra,V»c7r«, 44 J C'- ^98 (399) Cah ( ^ 

inistakje)* BnJiu*/ia Sambho v. Tlari Tlnr^ 41 CaK 1092—24 T.C. ^ 
(278); jian<^Jiaran v. Bgilcuntha, 21 I.C. 866 (Gal.) ; (im^ake ns to 
amount of requisite stamp) ; also see CJuragh Bui v. 

20 ‘^ — IC)oq Lah 689 (690) ; (acci<lental mistake due to change in law) , 
\ruhA V. Belhi Bmise, 115 I.O. 757=1928 Lah. 274 (27o) (shortage 

of stamps in the treasury'); Gii? Mulid.v. S<ihz AU Klmn, 113 
1930 Lah 24 (26) (question of Court-fee a controversial one); Sahihoi v. 
Pit. 10 P R 1919=49 I.O. 188 {honn fide mistake by pleader); Itam 
K^llan^ mrde^ A 73^1923 Lah. 135 (137); (bona fAe 

mistake and debatable question involved); 1/oft v Bhanu Jfam. 80 

T p 2^7—1923 Lah 629 (630); {hona tide mistake; deficiency made iip 

246- (bona tide mistake and unintentional omission); Bnimor Sinph v. 
sXiar%f State. 92 I.O. 319=1926 ^ah 509 ( 510 ) ; (bona 
misled bv an error of Court); Secretary of State v. Ftdt/au'aft. 19-9 (Lah. 
748 (old* practice followed); also see Bain^ahay v. Lal'.ihmi Narayan, 42 
T r\ ^ ♦ ^nu 69 tion open to doubt, niifl honost attempt made to 

coSplf®it1. ?he v, Mol,an CHan^ra, 80 I.C. 1030= 

a Pat 337—1924 Pat. 663 (no negligence or laches) ; Ad-it Prasad v. 

Pat. 180=91 I.C. 213=192S Pat. 435 (438) (Court-fee 

paid to pleader and misappropriated by pleaders clerk). 

(46) Al:l\araju Narayana v. Seshamnia, 26 I.C. 33; ^ruja 
Ifianian 29 I C 571 (Cal.); Arshad AU v. Zorawar Sinyh, 92 I.C. 9»b 
—1926 tab 346 (347)—(Order to make up deficiency passed simultaneously 
;;^jrthe dismissal V suit)'; /Toh^effi v. .Vifbapnm, 95 I.C. 439=1926 Mad. 

676 C677) 

BotaXrishna, 32 Apid. 305 (311)=1 I.C. 507 (’ 
Ramlal v. .K7iundaf-u?-nt.sso, 23 I.C. 403 (All.); 
Duroa, 3 I.C. 435 (436) Mad.; also see 
518=74 I.O. 358=1923 AU. 538; ^{ahomed Galxf 

V. irdars;mr89‘l'.0. 419=1920 Nag. 156 (157). 

(48) ffuri Cimran v. PuilWTu., 21 I ■ C. 866 (867) ; 

'su!^lTv maud, 1932 Lah. 21=133 I.O. 122; are ^ 

(49) See f.-ns. (47) and (48), st*pro; also see Muhd. Ayub v. 

Hmise, 1928 Lah. 274 (275). ^ -r ▼ » 7 a _o r» w N 844; 

(50) Hara Kumar v, SofaiuUah^ 2 C.L-J. 70 . . • ^ 

Padmanand v. .4nanf, 34 Cal. 20 (26). 


(47) Gavarangei v. 
4 I.C. 503 (F.B.); 
also see ’nc'^ncliandra v, 
V, Sher Singh^ 45 All- 
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cretion at any stage,^ and give leave to pay the full fee, or to 
make good the deficiency, even after the expiry of limitation ,2 
and, the Court may accept pajunent of a deficient Court-fee even 
after the time originally fixed by the Court,^ or grant an exten¬ 
sion OP THE PERIOD originally FIXED. UNDER S. 148, 

CnuL Procedure Code, up to the date of payment."* Where a 
party pays a deficiency in Court-fee on a plaint beyond the time 
fixed by the Court and has not asked tlie Court to extend the time 
for pajTnent, but the Court nevertheless excuses the delay and 
receives the fee, the only reasonable interpretation is that the 
Court has implicity although not explicitly, extended the time.'* 
The Court can also enlarge the time even after the lapse of the 
period originally fijxed by it,^ such extensions may be granted 
even more than onceJ 

44. DISCRETIONARY EXERCISE OF POWERS UNDER 
SECTION 149. CIVIL PROCEDURE CODE. —The powers con¬ 
ferred by S. 149, Civil Procedure Code are diseretionaiw. 
and not mandatory, they cannot be claimed as of right, and the 
section is not interpreted so as to nullify the provisions of 
S. 4 and 6 of the Court-Fees Act.® Where the amount of 
Court-fee payable is open to doubt or cannot be ascertained by 
the Court till the record is received or it appears that the appel¬ 
lant has made an honest attempt to comply ^vith the law, the 
Court nxay properly receive the appeal and allow time for the 
deficiency, if any, to be made good. Where, however, an appel¬ 
lant deliberately and to suit his own convenience pays insuffi¬ 
cient Court-fee on his appeal, the Court is not bound to receive 
the appeal and give the appellant time to make good the 
deficiency.® The Court will not allow the deficiency to be made up 
on the day of the hearing unless it is satisfied that some grounds 
exist POR THE EXERCISE OP ITS DISCRETION ; of these gTOunds the 
principal one is that a bona fide mistake was made,** but the 


(1) Basavayya v. VemlMinppayya-, 95 I.C. 439—1926 Mail. 676. 

(2) Gavaranga v. Betro Krishna, 32 Marl. 305 (311)=1 I.C. 507= 
4 I.C. 503 (F.B.): also see Sierendra Prasarl v. Aftabuddin Ahmad, 70 I.C. 
43 (Cal.). 

(3) Gaya Loan Offico v. Awadh Behari, 37 I.O. 507 (509) (Pat.); also 
see Jawala Singh v. Dhano, 132 I.C. 122 (123)=1932 Lah. 21 (22); Baghu- 
nanda v. Bam Sunder, 4 Pat. 190=85 I.C. 173=1925 Pat. 299. 

(4) Budhanshah v. Sitanath. 7 I.C. 578 (581) (Cal.); Brahmmoyi v. 
Audi Si, 27 Cal. 376 (378); Thangatiui v. Iravatheswara, 28 I.C. 504 (505) 
•“(Court taken to have extenrlerl the time up to date of actual payment); 
also see Pawa>n Kuar v. Valaxi^ (58 I.C. 216) (Pat.). 

(5) Kolsetti V. MitlvapaUt, 95 I.C. 439 (440) = 1926 Mad. 676. 

(6) Amir Hossain v. Natuik Cluind, 6 I.C. 424 (Cal.); Chanda Singh 
V. Ishar Singh, 113 P.R. 1894; Majlis v. Munna, 84 P.B. 1876; Parshotam- 
w V. Laohmandas, 9 All. 252 (253). 

(7) Naair Mandal v. Satisohandra, 51 I.C. 154. 

(8) Bamsahay v. Lakshmi Narayan, 42 I.C. 675 (Pat.); cf. Deonandan 
V. Ganga Prasad, 120 I.O. 313 (absence of doubt as to fee payable and no 
real attempt tO) comply with the law) . 

.Sallunnissa v. Tejendra Chandra, 44 I.C. 398 (Cal.); also see 
"•-n. (45) above. 
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provision of S. 149 was not intended to cases where a party 
consciously, and intentionally puts insufficient Court-fee \e.g, 
Ke. 1 on a memorandum of appeal) in an attempt to avoid the 
law of limitation, and it would in such a case be returned at once 
to the party presenting it.^® Where there is gross negligence in 
valuing an appeal, the delay in making up the deficiency will not 
be condoned, and the appeal is liable to be dismissed as time-barred 
if the proper Court-fee is paid only after the expiry of the 
penod of limitation,^^ A discretion cannot be exercised in 
favour of an appellant unless he shows reasonable diligence in 
prosecution of his ajipeaP^ and, where there is no hon<i fide, mis¬ 
take, but a deliberate attempt either to avoid payment of sufficient 
Court-fee or to defer the day of payment as long as possible, 
extension of time will not be granted.^® Similarly, where an 
appeal is filed in time on an insufficiently stamped memorandum, 
and on the deficiency being pointed out to the appellant by the 
office he disputes the order for more Court-fee and does not make 
up the deficiency till long after the appeal is barred by time, he 
is not entitled to the benefit of S. 149, Civil Procedure 
Code.^^ An appellant is under a duty to pay Court-fee at least 
on the valuation which he had himself placed upon his claim, 
especially where the pleas of poverty and ignorance are not well- 
founded.^'^ Lewis, J., observed in Ram Rakha v. Belt Ram,^^ 
that he failed to understand how there could be such a thing as 
a 7)iaJa fide mistake, but where the mistake in filing an insuffi¬ 
ciently stamped appeal is one which could not have been made if 
due care and attention had been exercised, the Court will not 
extend the time so as to allow the appellant to pay the proper 
Court-fee, and thus deprive the respondent of the valuable right 
which has accrued to him.'*^ Poverty of the appellant is not a 
sufficient ground for extension of time for payment of Court- 
fee.'® However, when a trial Court has made an order under 


(10) Jnan<idasundari v. Madhah Cluindra, 59 Cal. 388=1932 Cal. 482 
(484, 485) . 

(11) Gursarandas v. District Board, 102 I.C. 615=1927 Lah. 884; 
follo^^^ng 2 Lah. 1=66 I.C. 143=1922 Lah. 233; 75 I.C. 667=1923 Lah. 
309; 57 I.C. 215=1 Lah. 234; ami 55 P.R. 1913=19 I.C. 788; also see 
Shyamlal v. Gauri Shankar, 119 I.C. 700=1929 Nag. 294. 

(12) DaXip Singh v. Unirao SingK 19 I-C. 788=55 P.R. 1913. 

(13) Lekh Ram v. Ramjidas, 57 I.C. 215=1 Lah. 234; also see Mahd. 
Majidullah v. Muhd. HamiduUaJu, 69 I.C. 196=1924 Lah. 325 (327); ifuJtd, 
Sulematn v. GhumandilaX, 134 I.C. 127=1931 Lah. 343; and Ramji LaX v. 
Shihha, 75 I.C. 667=1923 Lah. 309. 

(14) Wadhawa Singh v. Sundar Singh, 59 I.O. 667=1921 Lah. 371; 
also see Tikkan Ram v. Bosa Ram, 67 I.C. 106 Lah.; and Ramji LaX v. 
Shihha, 75 I.C. 667=1923 Lah. 309. 

(15) Shahu v. BakH, 67 I.C. 901=1921 Lah. 43 (44). 

(16) 4 I.O. 554 (555). 

(17) Fattch Singh v. Bahu Ram, (1922) 67 I.C. 130 (Lah.). 

(18) Mt. Amtul Qadir v. Mulvd. Yusaf, 49 I.C. 871 (872); also see 
SlMhu V. Bakri, 67 I.C. 901=1921 Lah. 43 (44). 
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S. 149, Civil Procedure Code in the exercise of its judicial 
discretion, the Appellate Court will not go into the question.^® 


45. REJECTION OP PI*AINT OR APPEAL FOR DEFICIENT 
COURT-FEE—O. 7. R. 11, CIVIL PROCEDURE CODE.— 

Where a plaint is written upon paper insufficiently stamped, the 
Court is bound to give the plaintiff time to make good tlie defi¬ 
ciency. See O. 7, R. 11 (e). Civil Procedure Code;^^ the pro¬ 
vision relates to Procedure, but it is mandatory, and, its effect is 
that a plaint cannot be rejected under this rule for undervalua¬ 
tion, or for insufficiency of stamp unless the plaintiff is given an 
opportunity to correct the valuation, or to supply the deficient 
stamp as the case mav be, within a time to be fixed by the Court, 
and he fails to do so.'“^ Section 149 of the Civil Procedure Code 
containing a general provision relating to all documents, cannot 
control the rule laid down in O. 7, R. 11, which dcfils specifically 
with plaints.22 The Court may, in its discretion, at any stage, 
allow a party to pay the deficiency in Court-fee, but this will not 
over-ride O. 7, R. 11, in the sense that S. 149 gh'es the 
Court any discretion to refuse to grant the time which O. 7, R. 11 
says it shall grant.^ The Court will act under O. 7, R. 11, 
even though the plaintiff has deliberately, and without any excuse 
paid an insufficient Court-fee.^^ The time given under O. 7, 
R. 11, Civil Procedure Code may be enlarged from time to time 
(under S. 148 of the Code.^^ Such extension may be granted 
by the Court even more than onee,^° and even after the ^piry 
of the time initially granted. Upon payment of the deficit Court- 
fees the suit must be taken to have been instituted on the day 
when the plaint was originally filed.In Kawaklya v. Shyaynlat, 
it was observed, that Courts and the rules of procedure rcgiilating 
their conduct are intended for the broad purpose of famlitating 
Justice, and not for impeding it, and the powers of the Court as 


(19) Priya Nath v. Mianjai, 29 I.C. 571 (Cal.); SaM 
datulnUsa, 23 I.C. 408 (All.); and Jai Singh v. Sitaram, 74 T.C. 75 /—ly-o 
All. 349 (where such discretion has been exercised, it will not 

■vvith on appeal; but where the CJourt has not excrcisc^l anj disere i 
matter at all, the appellate Court will be .iuetified in making an order 
remand for the purpose) . 

(20) Sadha Kant v. Dvhendray 70 I.C. 101=49 Cal. 880=1922 Cal. 
506; K^san v. Ma/njai, 105 I.C. 30='1928 Nag. 24 (27). 

(21) ChitaJey^s C.P. Code, p. 1505, citing Padha I' ‘v* 

supra, 49 Cal. 880=1922 Cal. 506 ( 508 ) = 70 ^ 

Pama Iyer, 105 I.C. 881=1927 Mad. 1002 (1003); /‘traadus 
39 I.C. 766 (P.O.); Wasatva Pam v. Bahadur C7w»d, 2 o I.C. -4 (Fi j.; , 
KoUetti V. MitliapaZli 95 I.C. 439 (440)=1926 Mad. 6/6 (67/), Veonath 
Sahai V. RadJia Kant, 70 I.C. 378=1922 Pat. 56. 

(22) Jiwandas v. Khtuthasi, 39 I.C. 766 (P.C.). 

(23) Kolsetti V. MiOuipaUi, 95 I.C. 439- (440)=1926 Mad. 676 (677). 

(24) Deonath Sabai v. Padha Kant, 70 I.C. 378 1922^Pat. • 

(25) NoHr Mandal v. Satijth Cha7ulra, 51 I.C. 154 (loo) (Ca .) ; an 
Kishore v. J^eonath, 93 I.C. 64=1926 Nag. 312. 

(26) Ibid., 51 I.C. 154 (155) (Cal.). . ^ . 

(27) Dwarkanath v. Kcdarnath, (2 I.C. 1) 1928^*Lah 

Nanak Chand, 6 I.C. 424 (Cal.); Muhd. Shaft v. Delhi House, 1928 Lah. 

274 (276). 
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regards the rejection of the plaint should not be abused.^® Where 
a plaint was rejected for non-compliance with an order directing 
pajTnent of deficit Court-fees, and it was found that the amount 
paid for the purchase of the necessary stamps had been iriis- 
appropriated by the clerk, the Court was held to have inherent 
power to set aside its order rejecting the plaint and to restore 
the case to its original file.^® No express order is necessary for 
extension of time under Ss. 148 and 149 of the Civil Pro¬ 
cedure Code. An extension may be inferred from the fact that 
the Court has actually allowed a thing to be done beyond the 
prescribed time.®® 

46. NO RIGHT TO DEMAND FURTHER TIME IN CASE 
OF APPEALS. —The High Court of Bombay, has held, in 
Acliut V. Nagappa,^'^ that a memorandum of ai)peal stands on 
the same footing as a plaint for purposes of right to demand from 
the Court some further time, to be fixed according to the Court’s 
discretion, to be allowed to him in order that he may make up 
the deficiency in the stamp. This view is based on the obser¬ 
vation that S. 107 (2) of the Code, reproduces S. 582 of 
the old Code, and provides that the Appelate Court shall have 
the same powers and shall perform as nearly as may be the same 
duties as are conferred and imposed by the Code on Courts of 
Original Jurisdiction in respect of suits instituted therein. This 
view is not shared by most of the other High Courts. The Patna 
High Court holds that S. 149 should not he construed in 
such a way as to nullify the express provision of S. 4 of the 
Couit-Pees Act,®^ and that the Court is not hound to receive the 
appeal and give the appellant time to make good the deficiency®® 
though time would be given where there is no negligence or 
laches on the part of the appellants and they have made an 
honest attempt to comply with the law.®® Tlie Madras High Court 
was not satisfied as to the correctness of the ruling in Ach^it v. 
Nngappa, that O. 7, R. 11, Civil Procedure Code is rendered 
applicable to memoranda of appeals, and that it is incumbent 
upon the Court to admit memoranda out of time where the con¬ 
ditions of the rule are complied with.®^ The Lahore High Court, 
held in Lekh Ham v. Uamjidas, that a Court would not grant 
time for a deficiency in Court-fees to be made up, unless it is 
satisfied that some grounds exist for the exercise of its discretion.®® 


(28) 104 I.C. 527=1 Luck. 574=1927 Oudh 507. 

{29).Adit Prasad v. liamharaK% 91 I.C. 213=4 Pat. 180=1925 Pat. 
435 (437). 

(30) Chitaley's O.P. Code, p. 1505. 

(31) 21 I.C. 337=38 Bom. 41=1914 Bom. 249. 

(32) Pamsahai v. Lakshmi Xarayattf 42 I.C. 675 (Pat.). 

(33) Amir Mandril v. Molutn Chandra, 3 Pat. 337=80 I.C. 1030. 

(34) ATcharaju Narayan v. Seshamma, 26 I.C, 33=1915 Mad. 426. 

(35) 57 I.C. 215 (Lah.)=l Lah. 234. 
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The Allahabad High Court has held in Brijbhukatt v. Tota 
that the Appellate Court has full power to refuse to accept a 
memorandum of appeal when the Couif-foe paid is re]iorted to 
be insufficient, and that the concession under S. 149 cannot 
be claimed as of right. The Nagpur Jxidicial Commissioner’s 
Court has also disagreed Avith the reasoniaig on Avhieh tlie 
Bombay decision is based,and has held that an Ap])ellato 
Court is not bound to give time for payment of additional Court- 
fees, and that there is a distinction in this connection between 
the powers of an Original Court under O. 7, R. 11 of Civil Pro¬ 
cedure Code, when a plaint is Avritten on insufficiently stamped 
paper and those of an Appellate Court Avhen the appeal memo- 
randoim is insufficiently stamped. The aucav taken in Calcutta 
High Court, is in consonance Avith the a'Icaa' of Patna, Lahore, 
Madras and Allahabad High Court.®^ IIoAvever, the Oudh Chief 
Court observed in Dearaj v. Kxinj BeJiari, that the District Judge 
A\'as not right in dismissing an appeal under O. 7. R. 11(c), Civil 
Procediire Code, without giving the appellant reasonable time to 
make good the deficiency, after deciding that the Court-fee paid 
was insufficient.^® 

47. PAUPER SUITS AND APPEALS. —(i) Order 33, 
of the Code of Civil Procedure proA'ides that suit may be 
instituted in forma pauperis^ subject to certain rules. A person, 
according to the definition is a ''pauper,” when he is not posses¬ 
sed of sufficient means to enable him to pay the fee prescribed 
by; laAV for the plaint in such suit, or, Avhere no such fee is pi’es- 
cribed, Avhen he is not entitled to property AA^orth one hundred 
rupees other than his necessary wearing apparel, and the subject- 
matter of the suit.^® It Avas observed, in Jotiiidra Nath Choivdhry 
V. Bwarkawth that “the state derives a revenue from 

Court-fee stamps. There are persons whom it is thought right to 
exempt by reason of their poverty from payment in the first 
instance of Court-fees stamps and who are alloAved to sue in 
forma paupems*^ and Rule 10 proA'ides that “persons who haA'e 
been successful as paupers shall, so far as the subject-matter of 
their success is concerned, be liable to satisfy, out of what they 
recover*, the amount of the fees which haA’-e been for a time, 
pending the decision of their suit, remitted to them.” If the 
pauper fails in the suit, the amount of Court-fees due to Govern.- 
ment becomes a first-charge on the subject-matter of the suit 


(3C) 50 All. 980=118 I.C. 228=1929 All. 75; 

(Pat.); 1 Lali. 234; and 26 I.O. 33 (Maxi.), in conflict Avith 21 I.C. 337 — 
38 B^m. 41, »wpra-, ef. 74 I.C. 757=1923 All. 349 (Power is resoy'ed to 
Court under S. 149, wUieli if not exercise would call for a remand for the 
purpose). 

(37) Atiim Sam v. Kasturohand, 124 I.C. 241=1930 Nag. 224. 

(38) Per Suhrawardy, J., in Jnanadasundari v. Afadhah Chandra, 1932 
Cal. 482 (484, 485)=59 Cal. 388=138 I.O. 643. 

(39) 124 I.O. 420 (422)=1930 Oudh 104=5 Luck. 474. 

(40) See Explanation, to O. 33, R. 1, C.P. Code. 

(41) 20 Cal. Ill (116). 
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(Rule 10) ; but even if the plaintiff fails in the suit, or is dis¬ 
paupered, or where the suit is withdrawn or dismissed, the Court 
shall order the plaintiff, or any person added as a co-plaintiff to 
the suit, to pay the Court-fees which would have been paid by 
the plaintiff if he had been permitted to sue as a pauper 
(Rule 11). 

(ii) Two Tests of Pauperism.—The explanation to 
R. 1, O. 33, Civil Procedure Code, furnishes two tests to deter¬ 
mine the pauperism of a person, according as the law does or 
does not prescribe the payment of fee upon the plaint.’*^ In the 
first place, where a claim requires a Coui’t-fee of a certain 
amount, and the applicant is not possessed of means to the 
extent of that amount, he is a pauper for the purpose of that 
suit.^® The “subject-matter of the suit’^ may have to be taken 
in consideration with the question of if the plaintiff or 

appellant, is in possession of the same.^^ If the “subject-matter 
of the suit,” is not in the possession, or control of the plaintiff, 
it cannot be taken into consideration for the purposes of deter¬ 
mining the plaintiff ^s means, with reference to first part of the 
explanation."*® There is some conflict of opinion on the question, 
whether the pauperism of plaintiff is to be determined at the 
time when the application for leave to sue as a pauper is inade, 
or at the time of the hearing.^^ Secondly, where no such fee is 
prescribed, the pauper must show that he is not entitled to pro¬ 
perty worth one hundred rupees.*" The words “subject-matter 
of the suit” do not qualify the first part of the explanation, but 
applj' only to cases where no specific fee is prescribed.*® It should 
be noticed that a person may be entitled to property, but may never- 


(42) Liltar Bahman y. Guzunfur Hossain, 23 I.C. 974 (Cal.); also see 
Chandan Sififfh v. Lakshnian, 90 I.C. 949 (950)=1925 Nag. 438 (439, 
440); JSheikh Btulal v. Abdui Rahim, 92 I.C. 785=1926 Nag. 273; In re 
MaliaJaklxshimi, 94 I.C. 337=1926 Mad. 567 (568); Prova.sh Chandra v. 
Municipal Commissioners, 57 Cal. 980=125 I.C. 102=1930 Cal. 147 (149); 
and Bai Balagadri v. Moiilal, 72 I.O. 224=47 Bom. 523=1923 Bom. 247. 

(43) Gangabai v. Shridhur, (1906) 8 Bom, L.R. 642 (644). 

(44) Dwarkabai v. Sakhara^m, 119 I.C. 697=1929 Nag. 319 (321) 
(Appeal by defendant, in possession of eertain ornaments decreed in favour 
of the plaintiff). 

(45) Provash Cluindra v. Municipal Commissiotiers, 57 Cal. 980=125 
I.C. 102=1930 Cal. 147 (149, 150); also see Achalsingh v. Setti Juvan 
Das, 75 I.O. 993=1924 Nag. 44 (46) — (Right to redeem property in suit); 
Bbajai Ram v. Narain Devi, 96 I.C. 830=1926 Lah. 642. 

(46) Bai Balagori v. Moti Lai, 72 I.C. 224=47 Bom. 523=1923 
Bom. 247 (248); Fa,tma Bai v. Dossabhoy, 34 Bom. 638=5 I.C. 688 
(689)—(Deposit cf a sum by defendant into Court to the credit of plaintiff, 
not a ground for rejection of application made) ; also see Provash Chandra 
V. Municipal Commissioners, 57 Cal. 980=125 I.C. 102=1930 Cal. 147 (149- 
150); cf. 10 Bom. 207 (210)—[Diss. in 5 I.C. 688 (689) and 72 I.C. 224, 
supra; and Mudappa v. Rudramma, 61 I.C. 958=1921 Mad. 97 (98) (Appli¬ 
cant subsequently ceasing to be pauper]. 

(47) Savitri Thakuraia v. Secrciary of State, 77 I.C. 611 (616). 

(48) Krishnabai v. Mamohar, 30 Bom. 593 (597); Minaji v. Sitaram, 
81 I.C. 643 (646, 647). 
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theless be not possessed of means sufficient to pay C’ourt-fee.s.'**'* 
The word means’" is intended to cover and include all forms of 
realisable assets which can be converted into cash and as such can 
be used for financing the litigation.®® According to Judicial Com¬ 
missioners Court of Nagpur, a mere contingent interest in pro¬ 
perty is not “means possessed’' for purposes of O. 33, R. 1, 
Civil Procedure Code.^ “What the law. therefore, wants the 
intending suitor to establish is the negation of the actuality of 
possession of means by him if he is seeking permission to sue in 
forma pauperi-Sj and not the chance of eventuality, or of a mere 
possibility or contingency, much less of an exi)ectancy on his 
part, of getting in future some means sufficient to enable him to 
pay the prescribed fee for his plaint. Where a person applies 
to sue in forma pauperis, the burden of proving that the value of 
his property does not exceed the amount required for Court-fe^'S 
lies (heavily) on him.® 


(iii) Institution of suit or proceeding.—A suit not 
originally instituted in forma pauperis, may be allowed to be 
continued in forma pauperis * The power of the Court to allow 
a suit to be instituted in forma pauperis includes the power to 
ALLOW” A SUIT TO BE CONTINUED AS A PAUPER SUIT after it has been 

commenced in the ordinary form.® And, although there is no 
provision in the Code, the defendant, on showing his poverty, has 
been allowed to defend the suit as a pauper.® A petition 
OF GRANT OF PROBATE is not a suit, in the ordinary acceptation of 
the term, though, if a caveat was entered, it would be changed 
into a suit. However, the provisions of this chapter have been 
held applicable to the petitions for probate, and may be availed, or 
where an executor is not in possession of the property or Ins 
testator, and cannot get pos,session of it, and where he has no 


(49) Kisan v. Mayijai, (105 t.C. 30=1928 Nag. 24, 27); Ma hok 

Mawng Sein, (128 I.C. 848=1930 Rang. 324, 325); cf. Prasad v. 

Jagtaviba, 88 I.C. 420=47 All. 872=1925 All. 547. 

(50) Lol Cluind V. Mt. Pi^to, 110 I.C. 122=1928 271; also sec Nand 
Kisitore v. Babhu, 1929 Lah. 821 (mortgage in petitioner s favour is ins 
**me{ing**) . 

(1) Chandan Singh v. Zaxman, 90 I.C. 949=1925 Nag. 438 (439, 440). 

( 2 ) Ibid, 

(3) Nund Kishore v. Prabhu Vayal, 1929 Lah. 821; also see Sheikh 
Badal V. Abdul Rahim, 92 I.C. 785=1926 Nag. 273; 

Shanker Rao, 104 I.C. 198 (199); cf. ifuhd. TTusain v. ^ 

All. 467 (470) (TVaids to approve of a peculiarly lenient standard of proof). 

(4) Nirnml Chtmdra Mookerjee v. BhatlacJuirjee, 2 » 

Thompson v. The Calcutta Tramway, 20 Cal. 319; also see • 

SaTchairam, 8 Bom. 615; and Surendra Chamdra v. nVi ' 

=1933 Cal. 238 (239); cf. Selimi Seehan v. IIafe2 Muhd,, 1932 
(687)=136 I.C. 520 (in which the other authorities cited were doubted). 

(5) See 2 Oal. 130 (131), ^pra, folld. in 20 Cal. 319; 

238 (239); alsto in 8 Bom. 615; also see Subbarao v. 

I.C. 857=53 Mad. 43=1922 Mad. 828 (829); and Sohyappa v. Lalshmana i, 

54 I.C. 761 (Mad.). „ , ^ ^ 

(6) Doorga Churn v. Niitokaly, 5 Cal. 819=6 CJj ^ 120; Hukumchand 

V. Kamalanand, 33 Cal. 927 (932); also see Nand v. RamOoUim, 40 

Oal. 955=18 I.C. 207 (208); cf. 54 P.B. 1905 and 8 Rang. 423. 
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himself the means of paying: the necessary fee."^ The privilege of 
instituting, maintaining, and continuing a pauper suit, without 
payment of Court-fees in the first instance, is privilege personal 
to those persons who have no means of carrying on or continuing 
litigation, and it cannot be claimed by the representative of a 
pauper, unless he himself is a pauper,® and, where the applicant 
himself is proved to be a pauper he is entitled to the benefit of 
the rule, and the fact that he has co-heirs, relatives or guardian, 
or parents who are men of means is immaterial.® Where an appli¬ 
cation for leave to sue in forma pauperis is filed on behalf of a 
minor, by his next friend, the fact that the next friend is possessed 
of sufficient means of his own, will not disentitle the minor plain¬ 
tiff from suing in forma pauperis,^^ The provisions of O. 33 are 
not applicable to proceedings under the Agra Tenancy Act (III 
of 1926), and the Madras Estates Land Act (I of 1908). 


48. PAUPER SXnTS BY FIRMS, LEGAL REPRE¬ 
SENTATIVES, ETC. —The word “person^' occurring in the 
explanation to the rule, includes companies, or associations or 

BODIES OF individuals WHETHER INCORPORATED OR NOT.^^ The 
Madras High Court has held it to indicate a juridical person,^® 
and the Rangoon High Court only takes it as meaning a natural 
person,^-* but even on this view, a fii-m can be considered to a 
“ personAccording to the Madras High Court, a suit in 
forma pauperis can be continued, on the death of the plaintiff, 
by his legal representatives, even though the latter are possessed 
of property in their own right.The Lahore High Court has con¬ 
flicting decisions on the point.The Bombay High Court, held in 
Manaji v. Khandoo that the represent.ktive of a pauper cannot 
continue the suit in forma pauperis if not a pauper himself,^® and 
this view was accepted by the Madras High Cooirt in In re 


(7) In re Will of Dan?nbai, 18 Bom. 237. 

(8) Manaji Rdjuji v. KhatraJao Baloo, 11 I.C. 721 (Bom.). 

(9) Mi Hla .Ifin v. Mi Ket, 8 I.C. 474 (475) = (1910) 1 U.B.R. 26. 

(10) Xemiohand v. KevaloJiajid, 80 I.C. 748=1924 Bom 440 (441)* 
Nanibala v Jamini Sundari, 70 1,0. 919=1923 Cal. 656; Ganeahdevi v. 
Mankaur, 121 I.C. 381 = 1929 Lah. 746 (747); also see Mt. Ami,non v. 

l O- 445 (446) (Cal.); cf. C/.ando ITal v. Tajvlha,. 
1933 Sindh 82 (84) (moans of next friend considered) ; also see Sharifulncjsa 
V. Nazim, 44 I.C. 723 (Pat,). 

(11) Chitaley's C.P. Code, p. 2540. 

(12) See General Clauses Act, X of 1897. 

(13) Sivagami Ammal v. GopaUxswami, 87 I.C. 372=1925 Mad. 165 
(766) . 

(14) Mitra v. Corporation of Royal Excivange Assurance, 126 I.C. 650 
=1930 Rang. 259. 

(15) Cassim and Sons v. Abdul Rahman, 127 I.C.. 175=1930 Rang. 272. 

(16) Am-makannu v. Bamodra, 109 I.C. 258=1928 Mad. 66; (citing 
Swagami v. Gopalaswami, 87 I.C. 372=1925 Mad. 765; Perwnal v. Tiru- 
mal, 45 I.C. 164=41 Mad. 624; cf. In the Will of Dawlee, 18 Bom. 237. 

(17) Sher Singh v. Antar SingJx, 104 I.C. 347=1927 Lah. 665; contra 
Nanak C/wnd v. Hamam Singh, 125 I.C. 611=1930 Lali, 735 (736)— 
^Legal representative can sue as pauper). 

CIS) 11 I.C. 724=36 Bom. 279. 
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Badhakri^hna Aiyay,^^ but dissented from in Sivagamt v. Gopala- 
noticed above.-’^ The High Court of Allahabad holds that 
the official RECEI^^R IN INSOLVENCY, is entitled to continue the 
suit in formal pauperis^ as the insolvent might have done,-^ and, 
likewise, the Madras High Court has taken the view that) the liqui¬ 
dator OF Company’ though not a pauper himself may file a suit in 
forma pauperis on behalf of a pauper company.-- The Calcutta 
High Court held in Lalit Mohan v. Satish Chandra that a person 
cannot suo or continue a suit in representative capacit 3 % unless and 
until it was shown that he himself is a pauper.-^ But the char¬ 
acter OF A PERSON SUING IN A REPRESENTATIVE CAPACITY HAS TO 
BE DISTINGUISHED FROM HIS PERSONAL CAPACITY’,-^ aiul the legal 

representative may be allowed to sue as a pauper, even if he has 
sufficient personal property of his own, provided he has not come 
into possession of sufficient means in his character as legal repre¬ 
sentative.^^ No doubt leave to .sue in forma pauperis is a personal 
right,but the Madras High Coiu*t seems correct in observing that 
“the mere fact that it is a personal right is no reason for holding 
that his legal personal representative loses that right.”-' 

49. LIMITATION WHEN PAUPER APPLICATION IS 
GRANTED OR REFUSED. —Where an application to sue in 
forma PAUPERIS is GRANTED, there can be no doubt that the suit 
is deemed to be instituted on the date of the presentation of the 
applieaiiony and not on the date when the applicant is allowed 
to sue as a pauper.^® Accordingly, where an application to sue as 
pauper was presented under 0. 33, K, 3, on a date when the old 
Act was in force, and the applicant was allowed to sue as a pauper, 
under O. 33, R. 7, on a date when the new Act (Amending Act, 
Madras, 1922) was in force, the plaint was regarded as '‘filed*% 
and the suit instituted when his application for leave to sue as a 
pauper was made: and the Court-fee leviable from him under 
R. 10, O. 33 of the Civil of Procedure Code, was held payable under 
the law in force on the date on which the application for leave to 
sue as a pauper wns made, and not the law in force on the date 
of the decree.^® But, where the application to sue in forma 

(19) 88 I.C. 91=1925 Mad. 819. 

(20) See f-n. (16), above. 

(21) Mithd. Zakki v. Municipal Board, 47 I.C. 577 (All.). 

(22) Pcrwmal v. Tir^mnial, (45 I.C. 164=41 Mad. 624). 

(23) 33 Cal. 1163 (1168); also see 

(24) Mahia v. Sheikh Sut Kari, ^00 I.C. 264=1927 Cal. 309 (310). 

(25) Sivagami v. Gopalaswami, 87 1.0. 372 (374)=1925 Mad 765. 
(766-767): alGO see A 7 r\/nuik<xnnxi v. Damodtaf 109 I.C. 258=1928 MacL 66 
(67). 

(26) Farzaud Ali v. Amir Haider, 26 I.C. 714. 

(27) 8wagam.i v. Gopalaswami, supra, 87 I.C. 372 (374). 

(28) Seetaram v. Goluknath, (1862) Marsh, 174; aud DhavJe v. San^'at, 
(1867) 4 Bom. H.C. A.O.J. 39 (under the Co<le of 18o9); also sec Kltcm 
Karan v. Bar Bayal 4 All. 37 at p. 39; referg to Exp., S. 4 of Act 
XV of 1877: also see Kamum Mada v. Mallai, Eto., 91 I.C. 302—1926 Mad. 
159. 

(29) 91 I.O. 302=1926 Mad. 159, supra. 
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PAUPERIS IS REFUSED, the proceedings came to an end, and if the 
applicant thereafter brings a regular suit, in the same matter on 
payment of the Court-fees px-escribed, such suit dates, for the pur¬ 
poses of limitation, from the time of filing the plaint, and not from 
the date of the application for leave to sue as a pauper.®® However, 
in cases of this type, the Court may grant time for payment of 
the Court-fees on the plaint, or on appeal under S. 149, Civil 
Procedure Code, and if the Court-fee is paid within the time 
so granted, the suit would be deemed to be instituted on the date 
of the presentation of the application.^^ 

50. LIMITATION WHEN APPLICATION IS VOLUN¬ 
TARILY CONVERTED INTO A PLAINT ON PAYMENT OF 
COURT-FEE.—When during the pendency of an application to 
sue as a pauper, the applicant voluntarily pays the full Court-fee 
in respect of the plaint, or pays a part of the Court-fee, and. aban¬ 
dons the rest of the claim, does the institution of the suit date back 
to the date of the presentation of the application, and if so, under 
what circumstances ? Their Lordships of the Pri^y Council, observed 
in Skinner v. Orde,^'* that the petition to sue in forma pauperis con¬ 
tains all that a plaint is required to do, and plus these, a prayer 
that the plaintiff may be allowed to sue in forma pauperis. The 
Code of Civil Procedure provides what shall happen if the prayer 
of the petition be granted, and it also provides what shall be the 
effect of a rejection of the petition, “but this case is one which 
the statute has not in terms provided for,“ and their Lordships 
add, “the intention of the statute evidently was that, unless the 

PETITION WAS REJECTED, as it Contained all the materials of the 
plaint, IT SHOULD operate as a plaint wnTHOUT THE NECESSITY OF 
PILING A NEW ONE. Tlieii’ Loi’dsliips did not find anything 

in the Act “which requires that in such a state of things the petition 
of plaint shall be rejected altogether, and the plaintiff be com¬ 
pelled to commence de novo^*; and they “did not see their way to 
the middle course followed by the Couif in holding that the 
petition was converted into a plaint from the date of the pavTnent 
of the fees.“To be logical, the Court should have rejected it 
altogether. The petition of plaint was placed on the file and 
numbered (on the date of the application to sue in forma 
pauperis)^ and this is the plaint that is allowed to go.” Their 
Lordships concluded by observing, that “although the analogy is 
not perfect, what has happened is not at all unlike that which so 
commonly happens in practice in the Indian Courts, that a wrong 
stamp is put upon the plaint originally, and the proper stamp is 
afterwards affixed. The plaint is not converted into a plaint 
from that time only, but remains with its original date on the 


(30) Karaini Kuar v. Makhan La», 17 All. 526 (528); Keshav Sama- 
ohandra v. Kri-^na Sow, 20 Bom. 508 (510); Aubboya v. Bis^eswari, 24 
Cal. 889 (891); al^o see 22 Bom. 849 (852); cf. 84 P.K. 1904. 

(31) See Paras. 44 and 45, ante; also see Bai Ful v. Mentor Bhai, 22 
Bom. 849; Durgacharan v. Doobtram, 26 Cal. 925; Diyal Das v. Sunder DaSt 
65 I.C. 741; NeUavudian v. 5ubranwinva Pillaif 38 I.C. 617 (M-ad.) . 

(32) 2 AU. 241=6 I.A. 126=4 C.Ii.R. 331. 
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file of the Court, and becomes free from the objection of an im])ro- 
per stamp when the correct stamp has been placed upon 
This case, then, is the leading authority on tlie point tliat where 
there is no question of any fraud in the matter, the suit 

WILL BE DEEMED TO BE INSTITUTED, ON THE DATE OF THE AFPEKW- 
TiON TO SUE IN fo}yna pauperis, and not on the date, when the 
CouRT-FEES are PAID. This authority was distinguislied in Ahhasi 
Bcgayn v. Nanhi Begam,^^ on the ground that “it was decided 
on a prior Code of Civil Procedure”, and “apparently to some 
extent on the belief that there was a practice in the Courts in 
India which justified what had taken place in that case” but it 
was followed in Janak Dharg v. Janki Koci\^\ which discusses, 
and dissents from the view taken bv the Allahabad High Couii: in 
the case of Appasi Begam v. Nanhi Begamv'"^ TheCalcutta case, 
and the Privj' Council Authority, have been followed by tlie 
Punjab Chief Court,by the Madras High Court,and by the 
Judicial Commissioner’ Coui*ts of Nagpur,^" and Oudh.^® The 
view taken by the Madras High Court, in Alayakamuutl v. 
Bubharaga,^^ is that “the payment of stamp duty, relates hack 
to the date of the presentation of the plaint, as a ])roper ])laint, 
in th'e absence of any evidence to show that there was fraud in 
putting in the plaint without a stamp,” and to the same effect is 
the view held by the Oudh Judicial Commissioner’s Court in 
Muhd, V. Daulatun Nissa^^ “where a plaintiff applies ui 
good faith for leuve to sue as a pauper but, on his application 
being opposed, pays in the necessary Court-fee pending an 
enquiry into pauperism, limitation runs against him only up to 
the date of filing the application, and not up to the date of pay¬ 
ing in the Court-fee.” It has been observed b.y the Nagi^ur 
Judicial Commissioner’s Court,that “the withdrawal of thp 
application, which is involved in subsequent payment of the 
Court-fees, cannot be regarded, as equivalent to a refusal of per¬ 
mission by the Court such as is contemplated by R. 7 (3) of O. 33 
of the Code. The Allahabad High Court had evidently regarded 
the payment as an admission that the applicant was not a pauper 
at the time he put in the original application. But the pay¬ 
ment is an admission of nothing more than that the applicant is, 
at the time of payment, in possession of means to make it, and 
is no longer a pauper, and the withdrawal is a submission to an 
order of dispauperisation under R. 9 (b), not to one of refusal 
of his original petition.”®^ The Rangoon High Court has follow¬ 
ed Skinrier v. Orde, but has distinguished it, in SorehhaZ v. 
Biol Chand^^ on the ground that in the particular case, the 


(33) 18 All. 206=16 A.W.N. (1896) 33. 

(34) 28 Cal. 427 (430, 431). 

(35) Saja Ham v. Titolcchand, 59 P.R. 1903, 

(36) AXayalcammal v. Subharaya, 28 Mad. 493; also Maria Thanga- 
ihammal v. Iravatheswara, 28 I.C. 504. 

(37) GopiMsan v. Bulapidas, 65 I.C. 506. 

(38) Mali Muhammad v. Daulat-un-nissa, 37 I.O. 921. 

(39) 74 I.C. 835=31 Bang. 196=1923 Rang. 256. 
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application for leave to sue as a pauper had been rejected in a 
former suit, and the second application to sue as a pauper was 
one in which all question of fraud was not negatived as in the 
case before their Lordships of the PHvy Council. The Madras 
High Court,"**^ has very recently, again laid down the rule as 
follows:—Where the plaintiff asks for leave to sue in forma 
pauperis, the period of limitation ceases to run from the date of 
the presentation of such application’^ adding that ‘Svithout clear 
proof that he was not a pauper on the date of the application for 
leave to sue in forma pauperis it cannot be said that he purposely 
avoided paying the Court-fee on the plaint, and that the plaint 
he had put into Court was not a proper plaint”. The rule is, 
also laid down by the Nagpur Judicial Commissioner’s Court, 
in about the same terms. '‘A plaintiff who institutes a suit as a 
pauper and subsequently pays up the Court-fee, will not be 
entitled, in computing the period of limitation, to deduct the 
period spent in prosecuting the pauper application if, in the 
particular case, the pauper application is held to have been made 
fi^udulently or mala fide.’* 


C o m p u tation of 
fees payable in cer¬ 
tain suits— 


The amount of fee paya¬ 
ble under this Act in the suits next 
hereinafter mentioned shall be com¬ 


puted as follows:— 

Synopsis. 

51. Legislative changes. diction. 

52. Local amendments. 55. Principles for the determination 

53. Modes of valuation for purposes of Court-fee valuation. 

of Court-fees. 66. Objections as to valuation and 

64. Valuation for purposes of juris- Court-fees. 

Comments. 


51. LEGISLATIVE CHANGES. —The words “and the 
provisions of the Code of Civil Procedure, 1859, S. 31, shall apply 
as if for the word ‘claim’ the words ‘relief sought’ tvero sub¬ 
stituted” at the END OP THE FOURTH PAR.AGR.VPH havc been repealed 
by Act XII of 1891. In Paragraph XI, the clause (cc) was 
inserted by S. 2 (1) of the Court-Fees Amendment Act VI of 
1905. The words “immoveable property” in Cl. (e), and in 
the last section of this paragraph have been substituted for the 
word “land”, bv S. 2 (2) of the Court-Fees Amendment Act, 
III of 1905. 

52. LOCAL AMENDMENTS. —The Several paragraphs 
of this section have been amended in Madras, Bombay, Beha r and 
Orissa in 1922, under the Devolution Act (Act XXXVIII of 
1920) also in Punjab. The amendments are noticed under 
different paragraphs. By Act V of 1922 (Madras) suits relating 
to Religious endowments, and suits relating to Public Nuisance 
or Public Charities (under S. 91 or S. 92, Civil Procedure Code), 
are excepted from this section and are provided for in Seh. TI, 
Art. 17 (3), (Madras). 

(40) Veerasami Naidu v. Sivagurunafha, 86 I.C. 234=21 L.W. 111. 

(41) 112 I.O. 875 (Nag.). 
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53. MODES OF VALUATION FOR PURPOSES OF 
COURT-FEE. —“The whole op S. 7 is a handle for the 
APPLICATION of Sch. I OF THE SAID Act. “ ‘'Scctiou 7 statcs the 
various processes by which values in different suits are to be 
arrived at, and the schedule then applies the proper Court-fees to 
those values.“ “Section 7 lays down the method of reaching the 
value of certain claims, as a pi-eliminary to finding the Court-fees 
payable in respect thereof. “■*- The schedule laid down for the 
taxation of plaints and memoranda of appe.vls is that suits 
and memoranda of appeals are classified according to the sub¬ 
ject-matter, or the subject-matter in dispute, or the nature of 
the relief claimed. There is the test of actual or market value 
in suits of a certain nature falling within Cls. (1), (3), 5 {d) 
and (e) ; and there is a statutory prescribed valuation, for 
suits failing within Cls. (2), 5 (a), {b) and (r), 6. 7, 8, 9, 
10 and 11; and unprescribed valuation, at plaintiffs* option in 
cases falling with Cl. (4) of the section. In the.se last type of 
cases, “it would generally be impossible to name any except a 
fancy value, and the fixing of the valuation is left to plain¬ 
tiff’s option. “Schedules I and II of the Act. endeavour to 
give a comprehensive classification of the various kinds of suits 
with reference to these heads of classification. The schedules also 
provide that the proper fee payable on some documents shall 
vary according to the Court in which they are filed and that in 
regard to others there shall be no such variance. xVgain in 
Sch. II it is declared that the plaints and appeals in the suits 
therein specified shall bear the fixed fees prescribed, while m 
Sch. I are specified various suits in which the plaints and appeals 
shall bear an ad valorem fee. 

54 VALUATION FOR PURPOSES OF JURISDICTION— 
(1) Court-fee value not a gnide for jurisdiction.— The mode of 
computing the value of the subject-matter of a suit as provided 
by Act VII of 1870 was intended to be applicable only to deter¬ 
mining the amount of Court-fees to be paid, but not to other pur¬ 
poses, e.g., to the question of the jurisdiction of the Court."*® The 
Court-Fees Act, which was framed for purely fiscal pur¬ 
posed, IS NOT AVAILABLE AS A GUIDE IN DETERMINUNG A QUESTION OF 

JURISDICTION.^® “The law may well lay down, for purposes of 
revenue, certain fixed rules for the valuation of .suits; but obvious y 
such valuation cannot be accepted as a criterion of matter ot 
fact, such as the actual amount of value of a claim, upon which 
the jurisdiction of a Court depends. This view has been 

(42) Vhirajsingh v. Maja Bam, 8 I.C. 1125=6 N.L.B. 164. 

(43) Mavnohar Ganesh v. Ba^mcharudas^ 2 Bom. 219 (228). 

(44) Per MulUck, J., in Krishna Mohan v. Baghtiiuind^n, 4 Pat. 336 
(P.C.)=1925 Pat. 65=87 I.C. 137 (147) (F.B.). 

(45) Jeehraj Singh v. Tnderjeet Mahton^ 18 "W-B. 109. 

(46) Bai Malchor v. Bulabtu Chaku, 1 Bom. 538 (541) - 

(47) Ibid., 1 Bom. 538 (541), citing Baboo Lakraj B(^f v. 

1 I.A. 317; and Thiaga^aSa v. B€^nuja, Q “ 

(P*B.); also see TXayachand Nenohond v* Semohand, 4 Bom. olo (r 
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followed in a later Bombay ruling holding that ‘Hhe rules con¬ 
tained in the Court-Fees Act are not to be taken as necessarily a 
guide in determining the value of the subject-matter of a suit for 
any purposes for which the Act does not provide; as, for example 
for purposes of jurisdiction.”"*^ Similarly, the Calcutta High Court 
has held, that the valuation of the suit for the purposes of 
stamp duty, and the valuation of the subject-matter of the suit 
for the purpose of detennining the jurisdiction of the Court in 
appeal, are two different things. The value for purposes of 
assessing the Court-fee payable on the plaint or petition of 
appeal, is, for the sake of convenience, fixed by certain rules 
which determine an artificial value for purposes of the stamp- 
revenue. The value of the subject-matter of a suit or appeal, on 
which depends the jurisdiction of the several grades of Civil 
Courts, is the actual value of the property in litigation."*® 

(2) Methods of valuation under suits valuation Act.— 
The v.\lue for purposf.s of jurisdiction is determined bv the 
Suits Valuation Act, (Act VIT of 1887). This Act consists of 
two parts. Part I prescribes the method of valuing suits relating 
to lands. Section 3 of the said Act provides that the Local 
Oovernment may make rules for determining the value of land 
for purposes of jurisdiction in suits mentioned in S. 7 para¬ 
graphs (v), (^d) and (x), Cl- {d) of the Court-Fees Act. 
They are suits for possession of lands, gardens, etc., to enforce 
right of pre-emption, and for specific performance of an award. 
Section 4 relates to the valuation of suits coming under Cl. (iv) of 
S. 7 of the Court-Fees Act. These Ss. 3 and 4 are to be found 
in Part I; and there are Ss. 8 and 9 in Part II. Under S. 8. 
OP the Suits Valuation Act, the value of a suit for computation 
of Court-fees, and the value for purposes of jurisdiction shall 
be the same in suits other than those referred to in S. 7. 
paragraphs V, VI, IX and X (d) of the Court-Fees Act®® 
Generally, the amount of the claim or the actual value of the 
property claimed detennines jurisdiction,^ except in certain cases 
covered by S. 8 of the Suits Valuation Act, in which the value for 
Court-fees controls the valuation for purposes of jurisdiction, and 
must be first fixed, and the same must be afterwards adopted for 
jurisdiction.® By S. 9 of the Suits Valuation Act, power is 


(48) Eupchand Khemchand v. Balvant Narayan^ 11 Bom. 591 (595) 
—per Birdwood, J .—Dayaram Jagjivan v. Godhandas DayaraiTh 31 Bom. 
73 (77)—(the valuation of suits for purposes of jurisdiction is distinct from 
their valuation for the fiscal purpose of Court-fee); and Maung Kyaw Dun 
Y. Maung KyaiOt 1 L.B.R. 96 (97). 

(49) 5 Cal. 489 (492, 493) = (^nfcl>tl Chander v. Mohiny Mohandas); 
also see Kirty Churn v. Aimath, (8 Cal. 757=11 C.L.R. 95)—(Partition enits 
—for purposes of jurisdiction, the Court should be guided by the value of 
property in suit, but the amount of the stamp fee should be governed by 
a different principle); and see 15 Cal. 104 and 19 Cal. 96. 

(50) Dayaram v. Gardhandas, 31 Bom. 73 (77). 

(1) Kuppn Chetii v. Chidamhara, (1866) 3 M.H.C.B. 170. 

(2) SiXendranath v. Ramchandra, 66 I.C. 268=1921 Cal. 84 (85); also 

see Bachappa Subrao v. Shidappa, 43 Bom. 507=50 I.O. 280=46 ^ 

(P.C*)j Chelasami v. Anne Brahmayya, 91 I.C, 572=1925 Mad. 1223. 
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given to the High Court, following the procedure therein des¬ 
cribed, to frame rules in cases not covered by paragraphs V, VI 
and X(d) of S. 7 of the Act, when the subject of suits is not 

CAPABLE of satisfactory VALUATION,^ SuitS lUldci* S. 7 (iv), OV 
Sch. II, Art. 17, relating to land or to an interest in land shall 
adopt a valuation not exceeding that determined under rules 
framed under S. 3 of the Suits Valuation Act, regarding which 
power has already been given to the Local Government in con¬ 
sultation with the High Court. 

(3) Suits falling under S. 8 Suits Valuation Act—Arbi¬ 
trary valuation by p laint iff.—In suits for accounts and 
ADMINISTRATION, falling Under S. 7 (iv) (/), of the Court-Fees 
Act, the plaintiff must state the amount at which he values the 
relief sought for purposes of Court-fees, and this value also 
determines the value for purposes of jurisdiction.^ Similarly, in 

suits FOR A DECLARATION WITH CONSEQUENTIAL RELIEF, OR IN¬ 
JUNCTION SUITS falling within the scope of S. 7 (iv) (c), of the 
Court-Fees Act, the Court is bound by the plaintiff’s valuation in 
the plaint for purposes of Court-fees, which is also to be taken 
as the value of suit for purposes of jurisdiction, by virtue of 
S. 8 of the Suits Valuation Act.^ Where the suit is to enforce a 


(3) Alclemuntifssa v. Mahomed Haton, 31 Ca.1. 849; and Zair Hussain 
V. Khurshed Jan, 28 All. 545. 

{A). Muhd. Abdul Wajid v. Ala Bux, 47 All. 534=86 I.C. 1055; 
Govindas v. Dai/ahhai, 9 Bom. 22 (24); Ehiishal (liand v. Kagindas, 12 
Bom. 675 (677); Balvantrao v. Bhimashanl-ar, 13 Bom. 517; Bhagwanfrai 
V. Jivandas, 19 Bom. 198 (201); also see Sidha Sardarsingh v. GanpatsmgK 
P. J., (1892), p. 144, sub nom. = 17 Bom. 56; Bai Hiragaven v. Gulabdas^ 
22 I.C. 71 (72) — (Suit for -winding up of a partnership and for accounts); 
Khatija V. Ad<Ptn Husenally, 29 I.C. 949 (950) =39 Bom. 545; Bhanx Bam 
V. Bhagiratti, 22 Cal. 692 (708), following; Luduhhai v. Bevxchand, 6 Bom. 
143; Sasi Bhusan v. Chandra Nandy, 28 I.C. 835 (837) (Cal.); also see 
Butna Barn v. BahmatuUah, 131 I.C. 337 (1); Thiinkesh v. Mela 94 I.O. 

650=1926 I/ah. 242; and Extra Mai v. Tulsi BairXy 107 I.C. 609—1927 Lah. 
890=9 Lah. 366; Suraixja Gadar v. Qudsia Beganxy 24 I.O. 643 (660)— 
(Administration suit); and, Shijhuddin v. Aishabi, 26 I.C. 342 (343)—100 
P.R. 1914 (Suit for administration); Binjraj v. Kisonlal, 1933 Nag. 127 (fl) 
=141 I.C. 277 (Suit for partnership accounts); also see 1933 Mad. 330. 

(6) Jagegxvara v. Burga Prasad, 24 I.C. 679=36 All. 500: Manm Lai 
V. Mahur Badhey Gopal, 87 I.C. 190=147 All. 501=1925 All. 603; Gulab- 
»inghjt V. Lakshmansinghju 18 Bom. 100 (103); Sunderbai v. Collector,^ 
I.C. 897=43 Bom. 376=1918 P.C. 135 (136); Bayaram Jagjx^m v. Gor~ 
dhcandoa, 31 Bom. 73; BaLkrishna v. Jankibai, 56 ..C. 340 (341); ^ 

Tyabally v. James Finlay, 80 I.O. 969 (Sind) = 1924 Sind 105 (2)—44 
Bom. 331; Ban Sankar v. Kali Kuxnar, 32 Cal. 734 (738); Bajkrishna Bey 
V. Bepin Beharey, 17 I.C. 162 (163)—(Plaintiff not free to choose ^^pi^ 
ciously the forum of trial or appeal); Barihar v. Shyamlal, (21 J.C ^^4 - 
40 Cfel, 615,—Court to see that proper value is put; also see and m. 
Bajaialadasi v. Radhika Charan, 79 I.C, 982=1924 Cal. 969; Jogtvdra 
Nath V. Torianinessa, 62 I.C. 685=1922 Cal. 242; also MaUtmal GurdieU, 
6 P.R. 1887 (Suit for closing doorway); Baya Singh v. Balia Bart^ 26 
P.R. 1887 (Suit for removal of yvftW); Shabbaz Khan v. Bosa, 163 P.R. 
1888 (Suit for removal of certain dams); and, Thanda Singh v. Gulaomal, 
1933 Lah. 246; Parumal v. MohumaU 17 I.C. 44 (45) (Sindh)—(Siut for 
WBt| declaration and injunction); Arunaoluil^m v. JUrnffaMmit 28 79 

(81)=38 Mad. 922; Chelasami v. Chelasarni, 18 I.O. 363 (Mad.); Maung 
Noe T. Maung Kha P-u, 1933 Rang. 40. 
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RIGHT TO A SHARE IN A JOINT FAMILY PROPERTY falling Under 

S. 7 (iv) (6), of the Court-Fees Act, the plaintiff can value it as 
he pleases, for purposes of Court-fees, and the value for purposes 
of jurisdiction is also identical.^ A suit for the recovery op 
MONEY DUE ON A MORTGAGE, is valucd for purposes of Court-fee 
on the amount claimed and this also determines the value of such 
a suit for the purposes of jurisdiction, under S. 8 of the Saiits 
Valuation Act." The provisions of S. 8 of Act VII of 1887 apply 
to appellate Courts as well as to Courts of first instance.® Where 
accordin*' to law values for purposes of Court-fees and juns- 
diction should be identical, it is not open to the plaintiff to put a 
higher valuation on the plaint for purposes of jurisdiction and 
thereby obtain an adjudication from a superior Court, and to put 
a lower one for purposes of Court-fees.® 

(4) Statutory prescribed valuations.—The valuation 
for jurisdiction in pre-emption suits has not been provided by 
the Suits Valuation Act. Under S. 3 of the Suits Valuation Act. 
the Local (rovernments have been empowered to frame rules for 
valuing such suits, and rules have, accordingly, been made in the 
Punjab.*® As regards pre-emption suits in re.spect of revenue¬ 
paying lands, the value of the suit is reckoned at 30 times the 

and where the property in suit is a house, the market- 
value thereof, as given by the plaintiff, is the value for purposes 
of juri.sdiction.*^ In Bengal, the value of the subject-matter of 
pre-emption determines the jurisdiction, under the Bengal Civil 
Courts Act, Y1 of 1871.*® In jNIadras, under S. 14 of the Madras 
Civil Courts Act. 1873, the value is that fixed under S. 7 (v) of 
the Court-Fees Act, for a suit for possession of the land ought 
to be pre-empted.*^ It has been held by the Oudh Judicial Com¬ 
missioner’s Court, that in a pre-emption suit the jurisdiction of 
the Court is to be decided by the valuation set forth by the plain¬ 
tiff in the plaint and not by the price set out in the sale-deed up¬ 
on w'hich the suit for pre-emption is based.*® In suits fob 

(6) CheTasami v. Chelasami. 18 I.O. 363 (Mad.). 

(7) JanX'idas v. Badri Nftth, 2 All. 698 (704); Kashinalh v. Ganpatrao, 
18 Bom. 696 (698). 

(8) Bai Varunda Lalwhmi v. ^[anepaver^, 18 Bom. 207. 

(9) Kandhniya Ojha v. Jagrani Kuer, 79 I.C. 358=46 All. 419=1924 
All. 597; Shri Bam v. Dataram .Vunshiram, 70 1,0. 852=1922 Sind 20; 
also see f.-n. (5) above. 

(10) See Rules and Orders, Vol. Ill, p. 83. 

(11) Fata V. Khan BaJiadur, 46 P.R. 1908; Mohd. AfzaX v. 

16 P.R. 1908. 

(12) Imam I>in v. OuJam Mahomed, 101 P.R. 1900; Vvrgasingh v. 
Bisheshar Dyal, 24 All. 218 (225, 226)—(Indigo factory is a house, not 
land). 

(13) Anjud SUigh v. Depwi Singh, 3 B.L.R, (App.) 143=14 W.R. 
230 Note; also see Naun Shngh v. Bash Behary, 13 Oal. 255 (256). 

(14) Narayna Nair v. CheHa Kathiri, 41 Mad. 721=45 I.C. 89. 

(15) Baldeo Prasad v. liar Baton, 9 I.C. 414; citing Thakur Sheodut- 
svngh V. Bishennastfh Singh, 6 O.C. 255; also Jag L>al v. Har Karain, 10 
All. 524; Mahabir v. Behari-, 13 All. 320; and Mahdo Das ▼. Bamji, 16 
All. 286. 
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Redemption and for foreclosure, which are expressly excepted 
from the operation of S. 8, Suits \ aluation Act, the value for 
jurisdiction is determined by the ijn'ncipaZ amaujit of viorfgage, 
according to the High Courts of Allahabad and IMadras,'® but 
but according to other High Courts, it is the o»iou?if dttc on the 
mortgage which determines jurisdiction in such cases. 


(5) Actual or market-value. —In suits for partition, and 

SEPARATE POSSESSION OF THE PLAINTIFF'S SHARE, whore thc plain- 

tiif is out of posses.sion, the value for jurisdiction is 
the valu-e of plaintiff’s share claimed.'^ and, where the 
plaintiff, while in joint possession of the suit properties, claims a 
partition of his share, the value of the entire property, and not 
merely the share of the plaintiff, will be the value of thc suit for 
purposes of jurisdiction.'^ The value of a suit to establish the 
VALIDITY OF CHARGE UPON A PROPERTY is the amouiit of the charge 
or the value of the property whichever is less.-® The value of a 
SUIT for est.\blishing occupancy rights and for possession 
thereof is that of the interest claimed, and not that of the 
entire interest in the land.-' A suit by one shareholder to set 
ASIDE A SALE OF THE PROPERTY held by Several shareholders 
is to be valued for purposes of jurisdiction according to the value 
of the entire property, although the plaintiff asks for possession 
of his share alone.-- 


(16) Eubair Sinph v. Afmaram, 5 All. 332; AmoinU v- 

ItO, 8 All. 438 (442. 443); Kcdfir v. Mntabdal, 1 I.O- '03—31 All. 44 
also see KaKati D<is v. Nawnl Swfjh, 1 All. 020; 

2 All. 778 (780); Boh(ulur v. Nou'abjnn, 3 .All. 81,2 (82^); 

Vikravia v. Sun/anarai/ana, r> Mad. 284 and 287 (Note), (280); and Mohd. 
Jalaldeen v. Vijaysuxiini, 39 Mad. 447=28 I.O. 624 (62;)); also see and cf. 
Jaswant Ram v. Moti Ram^ 1926 Lnh. 376—7 Lnh. 570 

(17) Supchand v. Bahcaut, 11 Bom. ’>01 (594); Rumehandra v. 
Janardan, 14 Bom. 19 (23); also Sarod/i Sundan v. AJcrameniusso, ^1 '»'• 
737=78 I.O. 747=1924 Cal. 783 (785); also Jaswont Ram v. MoU. Ram, 
7 Lah. 570=96 I.C. 890=1926 Lah. 376 (378); and s o Xana v. Mulchana, 
21,1.0. 918 (919)=9 N.L.R. 161; and ^ahatha Long Singh and others v. 

BiUshun Lai Singh, 1933 Pat. 625 (1). 

(18) Bheo Si^gh v. Baldeo Singh, 25 All. 277 (^ 79 ); TTflju^Jm 

WaliulUth, 24 All. 381 (382); Tlikmat A!i v. WaUulnessa, 12 jVll. 50b , 

Dagdu V. Toleiravt, 33 Bom. 658=4 I.O. 243; ^fot^hol v. 

315 (316); Baidyanath v. ^^akhan (17 Cal. 680, ^^ 3 ) ; cf. Kirtce 

Chunder v. Annath, 13 C.L.R. 253; also sec ® 

Cal. 126 (128); and Khansu Bibi v. Syed Abba, 11 Mad. 140 (1^1); 
natha v. Subramaniya, 8 Mad. 235 (236); J 

Mad. 234 (236); Erishnaswami v. Kanakasabai, 14 Mad. 183 (1®^^’ 
pani V. Narsingrao, 19 Mml. 56 (59); Narayanan v. 

69 (70); Velugoundan v. Enmaravelu, 20 Mad. 289 ( 292 ); and 
V. Nanda, 29 I.C. 766 (767) (P.C.); Ballamal v. Bhapamal, 110 P.K. 

(P.B.); Ramayya v. Subrayadu, 13 Mad. 25 (27). n w TM 

(19) Biraj Mohini v. Chintamani, 3 C.L.J. Ip^ 

866, foot-note; Edward Dalglei^h v. BamdJuiry Sahu, 4 . 

V. Pa^upatti. 3 C.L.J. 257 (2.58)='10 C.W.N. 564; Xajam Kanta v. 

Bajabala, 52 Oal. 128=85 I.O. 870=1925 Cal. 320. 

(20) Erishnamachariar v. Srinivasa, 4 Mad. 339 (341). 

(21) Upendra v. Sat Eonridliar, 23 I.C. 964 (965). 

(22) Ufinoda Pershad.v. Srskine 4- Co., 21 W.B. 68 (70)=12 B.L.B. 

870. 
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(6) Cases where satisfactory valuation is not possible.— 

In the absence of any rules framed by the High Courts, the plain¬ 
tiff’s valuation should be accepted as determining jurisdiction, 
according to the majority of the High Courts, viz,, the Allahabad,^ 
Bombay,and Calcutta,^^ High Courts. According to the 
]\Iadras High Court, ‘'the general principles deducible for 

VALUATION FOR PURPOSES OF JURISDICTION where no special method 
of valuation has been provided by statute wotild seem to be (1) 
that where the subject-matter of a suit is wholly unrelated to 
an>-thing which can be readily stated in definite money terms, 
then the plaintiff, having to put some money-value for the pur¬ 
pose of jurisdiction must put a more or less arbitrary value, and, 
there being no factors in the case from which the Court can say 
his valuation is wrong, or dishonest the Court will accept that 
valuation,-^ and (2) that where the subject-matter is so related 
to things which have a real money value that the relief asked for 
will affect these, then the value of the suit for the purpose of 
jurisdiction is to be taken as the market-value of the property 
affected, such for example, as a suit for a declaration of fishery 
rights.But it is the market-value of the whole of the property 
affected and not merely the plaintiff’s share.^® In applying 
these principles, it would be noticed that in a suit for re.stitution 
OF CONJUGAL RIGHTS, the plaintiff’s valuation will determine the 
jurisdiction, according to all High Courts.®® But, in a suit for 

DECLARATION OP THE VALTOTTY OF AN ADOPTION. OR TO SET ASIDE AN 
ADOPTION, THE MADRAS HiGH COURT wnJL CONSIDER WHETHER THE 
RELIEF CLAIMED AFFECTS PROPERTIES which the person adopted will 
be entitled to, and, therefore determine jurisdiction according to the 

(23) Sheodeni v. TulMram, 15 All. 378 (379); (Adoption cas?) : Zair 

Hvftain v. Khurshetfjan. 28 All. 545 (551) = 1906 A.W.X. 99 (F.B.) 

(Restitution of conjugal rights) . 

(24) Bai Bewa v. Krfthavrom. (1895) B.P.J. 228; Bai ^farhbai v. 
Boi Birbai, (1911) 35 Bom. 264=10 T.C. 816 (Adoption case); also sec 
Vachami Kashabai v. Vochami iVamhn, 33 Bom. 307. 

(25) ProhladcJiandra v. Dwarlanath, (1910) 37 Oal. 860=6 I.C. 636; 

Jein ifahoTned v. Bibi, (1907) 34 Cal. 352 (356); rf. 13 C^l. 232; 

and 31 Oal. 849 (Restitution of conjugal righte) ; also see Tn re ifvUa A Urn, 
14 Cal. 351 (352): and cf. ^fou•}a A>«-or v. Sojidulnissta, 18 Cal. 378 (381) — 
(Appeal to Privy Council); and Jo7i Muhd, v. Majihar. 34 Cal. 352. 

(26) Vojtireddx Veeramma v. Marupadi Buichiah, 50 Mad. 646=101 
I.C. 379 (381, 382)=1927 Mad. 56,3 (.565); citing Keahni'a f>anabha(ja v. 
LaTcshm-xnaranana, 6 Mad. 192 (Suit to set aside an adoption); and cf. 
Chingacham. Sankaran v. GopaJaxx, 30 liCad. 18. 

(27) 59 Mad. 646, supra-, citing 31 Cal. 849; and 28 All. 545; also see 
Mirsa Hyder Ali v. Hussain Baza, (24 I.C. 316=1 L.W. 398); (A suit for 
declaration that plaintiff is the member of a charity committee) . 

(28) See 50 Mad. 646=101 I.C. 379 (381, 382)=1927 Mad. 563 (565); 
citing Mohi'ni v. Gurchandra, 56 I.C. 762=1921 Pat. 105; VenTcatadheUam 
V. Srinivasa, 75 I.C. 115=1924 Mad. 84; and Karrdk v. KaHyatta, 79 
I.C. 343=1924 Mad. 621. 

(29) 50 Mad. 646=101 I.C. 379 (381, 382)=1927 Mad. 563 (565); 
citing Keshava v. LoJcshminarayana, (6 Mad. 192); and Ibrayan v. 
Komamuti, 15 Mad. 501=2 M.L.J. 255. 

(30) Zair Husain v. KursJiedjan, 28 All. 545 (551); Golam Bahman 
V. Fatima Bibi, 13 Oal. 232 (236); Jan Mahomed v. Mushar Bibi, 34 Oal. 
352 (356); Jasadha v. Choiu, (4 I.C. 836=34 Bom. 236). 
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market-val'iie of the properties, differing in this respect from the 
High Courts of Allahabad, Bombay and Calcutta, which hold that 
the plaintiff’s valuation determines jurisdiction.^^ According to 
Madras High Court, in suits for the removal of a trustee, or 
ICarnavan of a Malabar Tarwad, the value of trust property will 
determine the value for purposes of jurisdiction,^- and, in suits 

TO SET ASIDE A DOCUMENT, OR TO COMPEL THE REGISTR.VTION OF 

DOCUMENT, the relief claimed not being capable of valuation, the 
value of the interest affected by the document would be taken 
to be the jurisdictional value of the suit.®^ 


55. PRINCIPLES FOR THE DETERMINATION OF 
VALUATION OF SUITS—(1) Allegations in the plamt con¬ 
sidered..—For the purpose of determining the valuation of a 
suit, the allegations in the plaint are to be assumed true.^"* A 
decision as to the amount of Court-fee should he based soleh on a 
consideration of the cause of action on which the plaintiff is 
suing,and, in determining whether a plaint bears sufficient 
Court-fee regard must be had to the allegations of the plaintiff in 
the plaint,^® to the nature of the relief sought in substance, 
without any consideration of the evidence in the case.®® Vor 
the right determination of the question (of Court-fee) 
necessarj^ to ascertain what are the objects and the nature of the 
suit Where a plea is taken to the effect that the plaint is m- 
sufficientlv stamped, all that a Court has to do is to see whether 
the Court-fee as paid is sufficient according to the various allega- 


(31) 50 Mad. 646=101 I.C. 379=1927 M.'id also 75 I^C 

115=1924 Mad. 84 (85); 6 Mad. 192 (196); and cf. f.-ns. (_3), (-4) 

(25) above. ^_ \r t t ’“>6 * 

(32) Ragluivachnriar v. Ragluivnchariar, 8 I.C’. 545=20 ’ 

SonachaJa v. Manillca, 8 Mad. 516 (5X8); Kn.Wam v. Rama, .66 

(267, 268), cf. Kunlui'w. SanJeara, fl4 Mad. 78 <' b ^ut Not ^ > 

dated 26th February, 1903, of the Fort St. George Gazette, dated Jrd March, 
1903, Paj-t II, p. 368, Rule I, which fixes value in such eases at one thira 

of the valuation of the property possessed by the Tarwal. 

(33) Bamu Aig<ir v. Sankara Aiyar,^{1908) 31 :^d. 

fcnahTM* v. Bhagamma, (1890) 13 Mad. ^ (59^) ® and 

tion) ; Venlcatachalavi v. Sriniva.sat 75 1.0. llo—19_4 ^1^^ ■ ^ 

Parathayi v. SamkumanU 15 Mad. 294 (295); also see 23 M«d. 490 and 

Mad. 480. 

(34) Xhet Rani, 25 W.R. 76, folhl in 

Gopalchenukra, 24 Cal. 661 (666); Manghatimal i,. V BhoZu- 

Bagalasundari v. Pro.Ha\nna Nath, 35 I.C. 797 (798); No g 
Singh, 123 I.C. 417 (418)=1930 Nag. 73. 

(35) Mangha^nmal v. Tola Ram. 16 I.O. 773; also see_ 

Chandra v. Ashutosh, 20 Cal. 762; Pochalal v. Umatram, llo I.C. 39 

(390)=52 Bom. 904; 1928 Bom. 476. 

(36) Manghammat v. Tola Ram, 16 I.C. 773; 

Prasad, 28 AU. 340; Balia Prasad v. Barmhadin, 30 I.C. 7^^ 

panna v. Angamimal, 96 I.C. 129=1926 Mad. 678; also see 1933 JDid. 430 

(a); and. 1933 Mad. 431 (b). ^ , 

(37) Phulkamari v. Shanshram, 35 Cal. 202 alio 

Tola Ram, 16 I.C. 773; citing ChmgaoJuin 30 iV^d. 

see Bagala Stmdari v. Prosanna Nath, 35 I.O. 

Ramani v. Narayanaswami, 87 I.C. 660=1925 Mad. 71 . 

(38) Manghammat v. Tola Ram, 16 I.C. 773. 
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tions contained in the plaint, and in doin^ so it does not decide 
that those allegations are true.^^ There is ‘‘no authority which 
entitles the Court to compel the plaintiff to pay Court-fees, not 
on the footing of the plaint, but on the footing of what is after¬ 
ward decided by the Court.It was, similarly, held in a 
Punjab case'll “that ordinarily, and in the absence of mala fides 
on the part of the plaintiff, the value for purposes of jurisdiction 
must be determined w-ith reference to the claim made and not to 
the decision upon that claim. 

(2) Averments in written statement of the Defendant not 
considered.—The general proposition is that “the value of a 
suit both for purposes of Court-fee and jurisdiction, must be 
taken on the ease brought by the plaintiff irrespective of the 
pleas raised by defendant. ”^2 The Court-fees is to be deter¬ 
mined on the nature of the allegations in the plaint, and not on 

what is set up or pleaded in the defence.piirpose of 

ascertaining the Court-fees payable in respect of a plaint regard 
must be had to the allegations in the plaint. Whether they have 
or have not been denied in the written statement is not a matter 
which signifies.-*-* For example, in a suit for partition and 
separate possession by a person claiming to he in joint possession 
of the property, the mere denial by the defendant that plaintiff 
was in joint possession does not alter the character of the suit.^® 
Similarly, in a suit for redemption of certain mortgages, where 
plaintiff's case on the plaint was that he did not admit any 
moi’tgage held by the defendant was binding on him except what 
he offered to redeem, the fact that several documents were set up 
by the defendant, did not bind the plaintiff to accept the amount 
of any of .such documents as any part of the value of the subject- 
matter of the suit.-*® 

(3) The relief sought in substance by plaintiff deter¬ 
mines Court-fees payable.—It has been stated, as a test appli¬ 
cable to all suits, that “the safest course is to ascert.mx what the 
PLAINTIFF ACTC.VLLY ASKS FOR BY HIS PLAINT, and not to Speculate 
upon what may be the alterior effect of his success/Aecord- 


(39) L<iJ1n Pra.'iod v. Barmha^in. 30 I.O. 73 (Oiulh) ; citing Tara- 
chand v. Afzal Beg, (13 I.C. 185=34 All. 184). 

(40) BoAuki Behary v. Chatter Pandey, 79 I.C. 913=1924 Pat. 640. 

(41) 101 P.R. 1900; Inuivi D-iti v. Ghulam ^fuJiainmad; also se© 
Lakshmanan v. Babaji\ 8 Bom. 31; Madho Das v. Bamji, 16 All. 286. 

(42) Budhsingh v. Deiva Singh, 199 P.L.R. 1908; also s?c Mt. Bar- 
Tcatunnissa v. Fatima, 5 Pat. 631; Bagala Sundari v. Prosanna Nath, 
35 I.C. 797 (798); aiul Karupanna Thevar v. AngammaJ, 96 I.C. 129= 
1926 Ma<l. 678. 

(43) Sivasuhramania v. Suhramaniah, 1932 Mad. 409. 

(44) Karupanna Thevar v. Angammal, 96 I.C. 129=1926 Mad. 678. 

(45) Manghanumal v. Tola Kam, 16 I.C. 773; also see 1932 Cal. 353 
(In the matter of Nandlal Mukerji ). 

(46) Chandu v. Konibi, 9 Mad. 208 (212, 213). 

(47) Ziunatvrxnessa v. Girindra Nath, 30 Cal. 788; refd. in Venkata 
Jtamani y. Narayanastvami, 87 I.C. 660=1925 Ma<l. 713; also see f.-n. 
(37), ante. 
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ingly, if tho plaintiff is bound to ask both for a declaration, and 
the setting aside of a document but prays merely for a declara¬ 
tion. the suit must be treated for pui-poscs of Coui-t-fees as one 
for declaration.^® Where the actual relief asked for is declara¬ 
tion, it would be entirely beside the consideration of the Court 
whether the suit was likely to fail or not, because the plaint did 
not ask for a consequential relief.^^ However, it lias been held 
that the application of any particular clause of S. 7 must depend 
on the SUBSTANCE of the claim and not on the mere words 
USED IN the plaint,'’*' aiiti though the suit in (piestion was held 
to be a merely declaratoiy suit not involving consequential relief, 
the Court at the same time expressed the opinion that where it 
was incumbent on the plaintiff to get the document set aside 
before he could question it, it must be treated as involving a 
prayer for consequential relief, and the jirovisions of (M. (’4) (r) 
would be applicable.^ The mere fonn and language of a plaint is 
not, therefore, the final test, and to arrive at a sound conclusion, 
the Court has “to look beneath the mere form and verbiage of 
the plaint and to arrive at what is its real substance.”^ For 
example, in a pai-tition suit, where the plaint was formed in a 
mode intended to suggest that both the plaintiff and defendant 
were in possession of part of the joint property and that merely 
a change of the mode of enjoyment was desired, but the plaintiff’s 
allegation to the effect that he was a coparcener in the property 
held by the defendant had been found against him in a pre¬ 
vious suit, it was held that even if the plaintiff “chose” to 
ignore a patent fact like the above, “the Court must^ have 
regard to what is in effect the real substance contained in the 
plaint as compared with the mere impression one might derive 
on a superficial view from the language used therein.*’^ 

(4) Alternative reliefs.—Where alternative reliefs are 
claimed, Court-fees need be paid only in respect of one relief 
which appears to be of higher value. * Melville, J. observed in 

(48) Vcnkaia Ramani v. Narayanaswami, 87 I.C. 660=1925 Mad. 

713. 

(49) Brii Gopal v. SuraJ Karan, 1932 All. 560; following 1931 
All. 369=131 I.C. 604. 

(50) Alaga Iyengar v. Srinivasa, 91 I.C. 709 (711)=1925 Mad. 

1248; also see ChingacJuin v. Chingachan, 30 Mad. 18; and Aninaohclla^ 
V. Rangasamy, 28 I.C. 79=38 Mad. 922 (F.B.); Uarihar v. Shyamlal, 
21 I.C. 404=40 Cal. 615; citod in Noksingh v. Bholu.<tingh, 123 I.C. 417 
=12 M.L.J. 185=1930 Nag. 73^ also see Kamla Prasad v. Jagamath, 
1931 Pat. 78 and 1933 Mad. 439 (a). 

(1) Cliingacliam v. CUinoacham, 30 Mad. 18; folld. in 'Maliklca Mela~ 
dathil V. Kunji Aoha^rynuil, 5 I.C. 927=20 M.L.J. 791; (Though only a 
declaration was aak^l for, the suit was held fell under S- 7 (4), (o), as 
one for cancellation); also sec Arunacluxlam v. Rangasamy, 28 I.C. 79 
=38 M^ad. 922 (F.B.). 

(2) Bhagwanappa v. Shivalla, 101 I.O. 770=1927 Nag. 248. 

(3) Bhagwan Appa v. Shivalla, 101 I.C. 770=1927 Nag. 248, follow¬ 
ing Bhaddoo V. Saddoo, 81 I.C. 766=1924 Nag. 86; ef. Minajx v. 5tta- 
ram, 81 I.C. 643=1924 Nag. 105. 

(4) Ka^hinatha v. Govinda, 15 Bom. 82; cited in In re Paturu Venu- 
gopalayya, 1932 Mad. 158; also see Motigavari v. Pranjivan, 6 Bom. 302; 

C—IO 
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Motigavari v. Pranjivan,^^ that “as regards the alter¬ 
native relief sought, the larger of the two reliefs 

sought must determine the amount of the stamp/^ This 

would, ordinarily, exceed the Court-fee payable in res¬ 
pect of the smaller of the two reliefs. But, where 
plaintiff had asked for a first relief in respect of which the Court- 
fees payable is less, and a second relief in the alternative, on 
which ad valorem Court-fee higher, he cannot get exemption from 
paying the Court-fee in respect of the relief with a higher Court- 
fee. A plaintiff has to value each of the reliefs claimed in the 
alternative, to decide the Court-fees due in respect of each, but 

as he does not get all the reliefs claimed, he has to pay only the 

highest amount of Court-fee chargeable in respect of any of the 
alternative reliefs.® It was held by the Patna High Court,® that 
■where two reliefs are identical in actual money value, but differ¬ 
ent in respect of Court-fees leviable on each, then the amount of 
Court-fees payable is to be determined on the relief carrjdng the 
higher Court-fee. The principle applicable in such cases is that 
the greater should be taken to include the less, and when the 
higher Court-fees payable in respect of any of the reliefs prayed 
for in the plaint has been paid, the lower Court-fee ordinarily 

payable in respect of the other relief need not also be paid, if 

the reliefs are prayed for only in the alternative.'^ 

Illustration. 

If the Court-fee payable in respect of one prayer is X Ks., Tvhile that 
payable in respect of another prayer is 2 X Rs.; the plaintiff wll have to 
pay a Court-fee only 2 X Rs. He is not bound to pay X-f-2 X.9=or 3 X 
Rs.; and it would not be sufficient, if he pays a Court-foe of only X Rs., 
so long as another alternative prayer in respect of which 2 X Rs. is 
payable is contained in tlie plaint.® 

56. OBJECTION AS TO VALUATION AND COURT- 
FEE.—(1) The plea as to deficiency of Court-fee has to be 
raised by the defendant before the decision of the suit in the 
Court of first instance, and such plea cannot be raised for the 
first time in appeal.® The proper stage to take such an objection 
is in the written statement, and if it is made good, it may result 
in the rejection of the plaint, or its amendment, or the presentation 
of a fresh plaint, properly framed and valued, in respect of the 
same cause of action; but a plea advanced for the first time at 
the hearing of the appeal would be rejected as a pure technicality.^® 

Dasarte Me.thy v. Jay ChanJ, 18 T.C. 530=1925 Pat. 193; Ximdun* 
}al V. Nand Sfirup, 73 I.C. 709=1923 Lah. 456; Baja r. MutaUi, 96 
I.C. 826=1926 Lah. 467. 

(4a) 6 Bom. 302. 

(5) In re Paturu VenuffopaJayya^ 1932 Mad. 158 (159, 160)=34 L.W. 

837 

(6) DasartJi^ v. Jaycluind, 78 I.C. 530=1925 Pat. 193. 

(7) In re Paturu V^ugapalayyay 1932 Mad. 158 (159, 160). 

(8) lUd. 

(9) Wxlayatali v. TJmardaraz, 19 All. 165=(1897) 17 A.W.N*. 33; 
also see 6 O.L.J. 351=12 C.W.N. 37=3 M.L.T. 33. 

(10) Bachappa v. Shidappa, 50 I.C. 280 (284)=43 Bom. 507=1918 
P.C. 188 (P.C.). 
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In appeals before the Hi^h Courts^ the mode in which any ques¬ 
tion as to the amount of any fee payable should be determined is 
prescribed in Chap. II of the Act, and the objection has to be 
referred to the Taxing Officer or Taxing Judge, but cannot be 
entertained at the hearing of the appeal.However, where there 
has been no decision by the Taxing Officer tinder S. 5, it is open 
to the respondent to raise the objection on appeal at the hearing.^- 
(2) Where the amount of Court-fee payable in a suit is disputed, 
the court has to frame an issue, and record evidence if necessary, 
to determine if the plaintiff's allegations upon which Court-fee 
depends are established, and the suit can be proceeded with; 
it cannot reject the plaint for non-payment of the deficient 
Court-fee, on a mere assumption of an attempt made on plain¬ 
tiff's part, to evade the payment of Court-fee.'^ The Court has 
the right to determine an issue, as to Court-fee, and its decision, 
right or wrong, will not ordinarily attract the revisional jurisdic¬ 
tion of High Court, but the decision may be interfered with where 
on account of its wrong decision the Court refuses to exercise a 
jurisdiction vested in it hy law or exercises a jurisdiction not 
vested in it by law.'^ Where the trial Judge on an objection by 
the defendant framed an issue on the point of Court-fees, and 
determined it in favour of the plaintiff, and the defendant stamped 
his own appeal accordingly, and did not impeach the correctness 
of the finding before the Court, he could not in second appeal by 
the plaintiff, take the preliminary objection that the Court-fee on 
the memorandum of appeal was insufficient.^® 


(i) 

for money; 

ties,®o or 
according 


In suits for money®® (including suits for 
damages or compensation,®® or 
arrears of maintenance,®® of annui- 
of other sums payable periodically) — 
to the amount claimed: 


Synopsis* 

S7. Scope of clause, and its appli- 60. Suits for arrears of malnten- 
cabillty. ance, or annuities. 

68. Suits for money—^niustrations. 61. Appeals, in ononey suits and 

69. Suits for damages, or compen- appeals in money suits on 

satlon. basis of mortgage. 

57. SCOPE OF S. 7, Cl. (i) AND APPLICABILITY.— 

(1) CL (1) of S. 7, of the Court-Fees Act deals with smts 
for moneys or for ascertained sums due as damages or compensa¬ 
tion, or arrears of maintenance, and of annuities, or of other sums 
payable periodically. These are a distinct class of cases, to be 


(11) Sanga Pai v. Baba, 20 Mad. 398 (400). 

(12) Kagiuri v. Deputy Collector, 21 Maxi. 269 (270). 

(13) Gcnga Prasad v. Bhavani Bliikh, 62 I.C. 853=1921 Oudh 174. 

(14) ifani Lai v. Durga Prasad, 80 I.C. 667 (672)=3 Pat, 930 
1924 Pat. 673. 

(15) Churma Lai v. Bank of Upper India, 40 I.C. 904=106 P.W.R. 
1917. 
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distinguished from suits falling under other clauses of this 
section. Where the claim is for an ascert.uned sum of cesses, 
the SUIT will be governed by Cl. (1), and not by Cl. (iv) (/), of 
the Court-Fees Act.^® The claim for money may be in addition 
TO, OR instead of ANY OTHER RELIEF IN THE SUIT; for example, a 
suit for an order that the defendant should specifically perform 
a contract of guarantee by causing the restoration of a village to 
plaintiffs, and in addition to or alteniatively for compensation 
for breach of contract, would fall under this clause.'* Similarly, 
a suit for specific moveable property, or for compensation, i.e,, 
the equivalent in value of the articles as damages; arising from 
the same cause of action, must be stam])ed under Cl. (1) of S. 7 
of the Court-Fees Act, on the total value of the claim, and not 
under S. 17 of the Act, with the aggregate value of the Court- 
fees with which separate suits for the various items of property 
would be chargeable.'® Likewise, a suit in which plaintiff seeks 
an account of a certain estate from the executors of a deceased, 
and in which he claims a certain sum of money as damages in the 
alternative, is not a declaratary suit, but a suit in which ‘‘money- 
value” has been given to the claim, and it must be stamped as a 
suit for money falling under Cl. (1).'® The pact that plaintiff's 

TITLE ARISES INCIDENTALLY to Certain property of which rent is 
claimed, cannot affect the question of Court-fee.^® A suit 
for money alleged to be due in respect of profits of land is not 
turned into a suit for the determination or enforcement of a 
right to or interest in immoveable property merely because the 
defendant raises the question of the title to the land.^^ The main 
test is what is sued foi\ because the word used is “suit”, and the 
test has reference to what is asked for in the plaint, and not to 
any question or dispute that may arise upon any pleading of 
the defendant.^'*^ Accordingly, where plaintiff claims a certain 
sum of money, on the basis of his own accounts, he is not asking 
the Court to take any accounts, and the mere fact that, because 
the defendant disputes the correctness of the plaintiff’s accounts, 
it may be necessary to go into accounts, and that the Court 
passed a preliminary decree under O. 20. R. 16, is entirely irrele¬ 
vant for purposes of Court-fees.^ It has been held by the High 
Courts of Allahabad, Bombay, Calcutta and Madras, as well as 
other Courts, that a snT for the recovery of a specific sum of 

MONEY DOES NOT ASSUME THE CHARACTER OF A SUIT FOR ACCOUNTS 


(16) Phulartand Co<tT Co. v. BurraJear Coal Co., 128 I.C. 795=1930 
Pat. 605 (C07)=ll Pat. L.T. 629. 

(,17) Bombay Printed Judgments, 1890. p, 204; also see Parumal 
Ailntal v. Motumal, 17 I.C. 44 fin which there were two distinct caiises 
of action joined in one suit, (1) for money, and (2) for injunction!. 

(18) Arruir Naih v. TluiJcar Das, 3 All. 131. 

(19) Bam Dooldl v. Gopal Kn.'tio, 16 W.R. 156. 

(20) Bombay Printed Judgments, (1893), p. 458. 

(21) Vinayak v. Krishna Row, 25 Bom. 85=2 Bom. L.R. 683. 

(22) Pochalal r. Vmedram. 115 I.C. 391 (392)—per Fawcett, C.J. 

(23) Pochalal v. Vmedram, supra, 115 I.C. 391 (392); aUo see and 
cf. In the matter of Bhola Nath, 32 All. 517=6 I.C. 832. 
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merely because in the determination of the question in controversy, 
accounts may have to be examined.--* Tims, a suit for balance due 
on Commission Agency, is a suit for money, being the balance 
alleged by plaintiffs to be due to them on the Commission Agency ^5 


(2) Section 7 of the Act applies to the computation of the 
fee for purposes of an appeal as well as for the purposes of the 
plaint. But. Cl. (i) o1 the section has no apjilication wliere no 
amount is claimed for purposes of appeal, c.p., where the question 
raised in the appeal merely relates to the liability of cei-tain pro¬ 
perty being proceeded against for the mortgage debt.“® Similarly, 
where certain tenants filed a suit against their landlord for com¬ 
mutation of grain rents into money rents, and the Deputy 
Collector fixed the rate at which commutation was to be made, 
and the landlord appealed on the ground that the rate fixed was 
too low, the suit was in effect a suit for a declaration and the 
appeal was to the same effect, namely, that the commutation shall 
be at a certain rate higher than that fixed by the first Court, and 
the case did not fall under Cl. (1) of S. 7 of the Court-Fees Act, 
as there was no claim for money, and certainly the landlord was 
not entitled to a decree for any amount whatever in the suit.-^ 
Likewise, a suit by the plaintiff, one of the owners of certain hills, 
for a declaration that lie is liable to pay Achut paliska, a Idnd of 
royalty, only at a particular rate, and not at the higher rate 
claimed by the defendant, is not a suit for a sum of money periodi¬ 
cally payable, and falling under S. 7, Cl. (1) of the Act, but one 
for a declaratory decree, without any consequential relief.^® 


58. SUITS FOR MONEY—ILLUSTRATIONS —f1) The 
word **suit*\ indicates that the main test is what is sued for, or 
CLAIMED in the PLAINT, and not any question or dispute that 
may arise upon any pleading of the defendant.^® 

(2) The Court-fees, in a suit for money has to be paid 
ad v<ilorem, under Art. 1, Sch. 1, on “the amount or value of 
the subject-matter in dispute.’* Where plaintiff claims to recover 
a certain amount of money due to him. after deducting a certain 

amount due by him to the defendant, on the price of certain goods, 

^_ 

(24) Pochalat v. Vm<*draiiLy supra, 110 I.C. 391 (393), 
relying on Kshetranath Bhxtiya v. Kali Dasi Dasi, 41 I.C. 
929=21 O.W.N. 784=27 c!l.J. 96, whr.re a large number 
of deedsions to that effect are cited, also sc/' f.-n, (25), t>elow 
cf. Sheo Bodh v. Surjan, 19 I.C. 427=11 A.L.J. 238, which goes some¬ 
what further. Even a suit for the recover^' of money the precise amount 
of which could not be asoortninod unless the accounts of the parties were 
oxamined, waa held to be a suit cognisable by a Small Cause Court, and 
>*ot excluded by Art. 31 of the Provincial Small Cause Courts Act, 1887). 

(25) Harjimal and Sons v. Vhanpat Mai Drwanchand, 64 I.C. 626= 
^21 Sind 100; citing Ganivaree Lai v. Sheo Shankar, 1 I.C. 670=13 C. 
w.N. 815; Kanji Mai v. Fauna Lai, 7 P.R. 1915=28 I.C. 262; Konduru 
V. Subhiah, 28 Mad. 394. 

(26) BamaJeri-ahna v. Kotta Kota, 30 Mlad. 96 (98); also see Madho 
Say V. Bibi Mdhbowan Nissa, 98 I.O. 807=5 Pat. 721=1927 Pat. 46. 

(27) Sandattikalai v. Veerappa Goundan, 78 I.C. 968=1924 Mad. 623. 

(28) Kfirakkattidathil v. KalUyait, 79 I.C. 343=1924 Mad. 621. 

(29) Fodhalal v. Vmedram, 115 I.C, 391 (392). 
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the Court-fee has to be paid on the amount actually claimed 
IN THE suit.®® Any portion of the credit actually allowed, in the 
l)laint, to the defendant, by way of set-off, need not be stamped.®^ 
However, where in a suit for redemption of a kanom, the plaintiff 
seeks to deduct from the kanom amount certain damages to which 
he claims to be entitled, there is an additional cause of action in 
respect of damages, and under S. 17, the plaintiff is bound to pay 
Court-fee on the knnom amount, and also on the amount claimed 
by him as damages.®® 

(3) Where the defendant pleads a set-off in the written 
statement, the Court-fee payable on the claim for set-off 
should be the same as for a plaint in a suit.®® A set-off is a cross 
debt for which a separate action may be had;®^ and, therefore, 
where the defendant sets up a claim by way of set-off, it has 
the effect of a plaint in a cross-suit for the purpose of enabling the 
Court to adjudicate on the cause of action, on which the set-off is 
claimed,®® and, where the amount of set-off pleaded exceeds the 
amount of the claim made against the defendant, he must pay 
ad valorem Court-fee on the entire sum claimed by him, and not 
merely on the difference between the two amounts, to entitle him 
to have his claim enquired into and determined in the trial of the 
suit.®® A plea of set-off is quite distinct from the plea of pay¬ 
ment, and should not be entertained until Court-fee with respect 
to it has been paid by the defendant in the Court of first instance, 
nor should it be entertained if the claim is not within the juris¬ 
diction of the Court.®^ The Court is debarred from going into 
the question of set-off. when the written statement pleading a set¬ 
off is not properly stamped.®® 

(4) Where a bond is pay.vble by instalments, and the 
dates for the payment of certain instalments have not yet arrived, 
and the bond contains no stipulation, that if default is made in 
the payment of one instalment, the whole of the instalments will 
because due, the suit instituted for the recovery of an instalment, 
with or without interest, has to be stamped on the aggregate 


(30) Qya'm,\t^d\n v. Delhi Ffaur Co., (1918) 47 I.C. 982 (P.C.). 

(31) Abrahim ^ Co. v. Ebrahim Gorabhoy, 84 I.C. 971 (973)=2 

Rang. 462—1925 Rfing. 65. 

(32) Govindan Ttfair v. Kanhirathoti Kdkil, 94 I.C. 557=1926 Mad. 
542=50 M.I/.J. 213. 

(33) Amir Zama v. Nathu Mai, 8 All. 396=(1886) 6 A.W.N. 159; 
folld. in Majirbai v. Narofam, 13 Bom. 672; and Cheruippa v. Baghu- 
nalha, 15 Mad. 29; [Note, the n'ords “written statement, pleading a set¬ 
off or counter-claim**, which were inserted bv S. 155, and Sch. IV of 
the Code of the Civil Procedure, Act V of 1908. 

(34) Jessa Bam v. Isantoss, 27 I.C. 320 (In a suit for partnership 
accounts, the defendant *8 claim for a decree on account®, is not a counter¬ 
claim^ . 

(35) Nawbut PattaJ: v. Mahesh, 32 Cal. 654 (657). 

(36) ChaTchanlal v. Kanhaiyalal, 69 I.C. 921 (922)=1923 All. 118 
=45 AU. 218. 

(37) Mahorwmad Baza v. Kubra Bibi, 15 I.C. 526 (Oudh). 

(38) Muthu Erulappa v. Vunuku, (1916) 36 I.O. 957 (li.B.). 
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amount of the instalment and interest claimed, and not on the 
amount of the bond, or the sum of all instalments due or to be¬ 
came due thereafter.®® 

It has been held ])y the Calcutta High Court,that 
a suit for possession and mesne profits is governed by S. 7, sub- 
Sectiou (1) of the Court-Fees Act. and not by Cl. (3) of Cl. (6) 
of Alt. 17 of Sch. II to the Court-Fees Act. A claim for mesne 
profits is not a claim the value of which cannot be ascertained.^^ It 
is to be observed that the Court-fees has to be paid only upon the 
mesne profits claimed antecedent to the suit, and a plaint or 
a memorandum of appeal is not liable to stamp duty in respect 
of mesne profits subsequent to the suit,^® which at the date of 
plaint must be treated as unascertainable, because dependant upon 
on uncertain element. Court-fee cannot be levied in respect of 
a claim for mesne profits pendente Uie.'^^ And under S. 11 of the 
Court-Fees Act, a fee is payable upon future mesne profits after 
ascertainment.'*^ 

(6*) A Suit for rent, and declaration of title with in¬ 
junction, is a composite suit based on two distinct causes of action, 
and so far as the claim for an ascertained amount of rent is con¬ 
cerned, it would fall within Cl. (1) of S. 7 of the Court-Fees 
Act.^® But a suit for assessment of rent and for recovery of a 
specific sum of money as damages for use and occupation is in the 
nature of a suit to obtain a declaratary decree where consequen¬ 
tial relief is claimed, and the amount of Court-fees payable on 
such a suit should be computed according to S. 7 (iv) (c) of 
the Court-Fees Act.'*® Where in a suit for rent, the question of 
plaintiff *s title to land arises incidentally, but no relief 
is prayed for concerning possession, the Court-fee has to be paid 
as in an ordinary suit for moneySimilarly in a suit for 
Wasilat Court-fee is to be paid on the amount claimed, notwith¬ 
standing the defendant’s denial of plaintiff’s title to land."*® But 

(39) Sictto BlKir^xa v. Jaifieernddy, 4 W.K. (8 C.C.) 12. 

(40) Banwari Lai v. Shco Shankar^ 1 I.C. 670=13 C.W.X. 815. 

(41) }fand Kuvxar v, Bilas Ram, 40 I.C. 579=3 P.Li.J. 67; 22 
folld. in Ba/m Bilas v. Amir Singh, (1920) 55 I.C. 24 (25) (Pat.). 

(42) Bamkrishna Bhikaji v. Bhimahai, 15 Bom. 416; also see 17 Bom. 41; 

and Maiden v. Janakiramayya, 21 Mad. .71; foUd. in Banwari Lai v. Sheo 
Shankar, 1 I.C. 670=13 C.W.N. 815; relied in Bhvpendra v. Puma 
Chandra, 24 I.C. 232 (Cal.); also see Brahmayya v. Lakshminarasimhan, 
16 Mad. 310; Mamik Chand v. Bihi Najiban, 49 I.C. 962 (Pat.); and 
Beonandan v. Ganga Prasad, 8 Pat. 906=120 I.C. 313—1929 731; 

ef. Bam Golam v. Chimiaman, 93 I.O. 939=1926 Pat. ^9—5 Pat. ^1 
(P.B.); Saminatha v. Muthuswami, 5 I C. 880=20 M.L.J. ^6 
Court-fee is payable on future mesne profits decreed from daU^ of plaint) 
and also see 6 O.C. 351. ^ ^ 

(43) JBhupendra Suvmlt v. Puma (Jhandray 24 I.C. ^32, citing 15 

Bom. 4jl6=21 Mad. 371=1 I.O. 670=13 O.W.N. 815 t « 

(44) , Of. Vwarkanath v. Vebendro Nath, 33 Cal. 1232; see 93 .I.C. 
939 (F.B.). 

(45) Parumal v. Motumal, (1912) 17 I.C. 44=6 8.L.B. 114. 

^6) Of. Kali Charon Bay v. Kesha Prasad, 51 I.C. 15—4 Pat. 
L.J. 501. 

(47) Bombay Printed Judgments, 1893, p. 458. 

(48) 1 Ind. Jur. (O.S.) 103=1 Hay 370 =Mar 8 h 165. 
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■where plaintiff asks for house-rent in future, from the date of 
suit to the date on which possession of the house should be 
delivered to him, it is not a claim for money in the meaning of 
Cl. 1; “the rate is known, but not the sum that would be actually 
due when possession' is given under the decreeBut this 
view was not shared by another Judge of the same Bench.*’’^ 

(7) A suit for future interest does not require any 
additional stamp on the amount claimed from date of institution 
of suit until payment, as it stands on the same footing as future 
mesne profits, which do not fall under S. 7 of the Court-Fees 
Act.^ Court-fee has to be paid on the principal sum plus inter¬ 
est at the bond rate upto the date of the suit; but plaintiff is not 
bound to value the future interest, which he claims from the date 
of the suit up to the date of realization, or to pay any Court-fee 
therefor.- But, where plaintiff obtained a decree for the 
amount claimed, and also for an additional amount as interest 
from the date of the suit up to the date of decree, which he could 
enforce by execution, the value of appeal would be increased 
correspondingly.® 

(S) Suits for money on basts of mortgage.— (1) In a 
suit by a mortgagee for the amount of principal and interest by 
sale of mortgaged property, the Coxirt-fee should be paid on the 

whole CLAIM INCLUSIVE OP PRINCIPAL AND INTEREST.^ Similarly, 

in a suit bv a mortgagee to recover the principal and interest on 
a mortgage-bond, against the heir of the deceased mortgagor by 
sale of the mortgaged property, and all other property in the 
hands of the heir liable for debts of the original mortgagor, the 
claim should be valued, not at the principal debt, but the entire 
amount of principal and interest due under the mortgage-bond.'* 
No additional stamp is required, when plaintiff is claiming inter¬ 
est from the date of the institution of suit until payment. 
It stands on the same footing as future mesne profits, which 
do not fall under S. 7 of the Court-Pees Act.® But where plain¬ 
tiffs instituted a suit to enforce a mortgage, and paid Court-fees 
on the principal sum plus interest at the bond-rate up to the date 
of the suit, and they also claimed interest pendente lite, and 


(49) Lai v. Kirath Chand, 2 All. 682; per Spanhie, J.; heldt 
that probably S. 11 would apply. 

(50) Cf. Oldfield, J., in 2 All. 682, supra^ held, that the claim as 
to future rent should be charged for Court-fees under S. 7 (0» leviable 
under the provisions of S. 11 of the Act. 

(1) Vithal Hare Athavcle v. Govind Vasudeo, 17 Bom. 41; citing 
B.P.J. 1890, p. 364. 

(2) Srinivasa Raw v. RanuiswamU 10 M.L.J. 144; also see Rama- 
sa/mi V. Subbasamit 13 Mad. 508; cited in Jamuna Rai r. RamtahaJl, 77 
I.C. 1039=1922 Pat. 387=1 Pat. 19. 

(3) Jamuna Rai v. Ramtahallf 1 Pat. 19=1922 Pat. 387=77 I.U. 
1039 (1040) . 

(4) 7 Bom. L.R. 194. 

(5) Kashinath v. Ganpatrao, 18 Bom. 696. 

(6) Hari Atftavale v. Govind VasudeOf 17 Bom. 41; albo see Bama^ 
Jcrishna v. Bhimabait 15 Bom. 416. 
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FUTURE INTEREST UP TO THE DATE OF REAUZATION at the rate 

entered in the bond, and an additional sum by way of interest 
at the bond-note from the date of suit up to the date of decree 
was granted by the appellate decree, it was held, in second appeal, 
that the plaintiffs were bound to pay additional Court-fees on 
the amount of interest pouhute life awarded by the lower-appel¬ 
late Court.^ However, whei*e in a suit to enforce payment of a 
mortgage by the sale of mortgaged property, the defendant set 
up two earlier mortgages, in respect of which the plaintiff had 
asked for no lelief, and the trial Couit provided in its decree that 
the plaintiffs on payment of prior mortgages, should be com¬ 
petent to get the property sold by auction, and the plaintiffs when 
called upon to pay additional Court-pee on the supplemental 
relief as regards prior mortgages, objected to pay Court-fee on 
the relief granted by the decree which was not sought for by 
PLAINTIFFS, the High Court upheld the objection, and at the 
same time modified the decree by striking out the portion which 
dealt wnth the prior mortgages.** In suits to establish the 
VALIDITY of a CHARGE UPON PROPERTY the value of the subject- 
matter ‘‘must depend on two considerations—the amount of the 
charge, and the value of the property it is sought to make avail¬ 
able for the satisfaction of the charge.’*^ It has been laid down 
by the Madras High Court that “if the value of the propeily is 
in excess of the charge the value is the amount of the charge,’* 
^‘but where the value of the property is less than the amount of 
the charge”, .... the value of the subject-matter is the value 
of the property.”^® This has been based on the reasoning that 
the subject of'the suit is the right to make the property avail¬ 
able for the satisfaction of the whole charge, and where the 
charge is less, the value is the amount of the charge, but where 
the value of the property is less, the value of the subject-matter 
cannot exceed the value of the property available for the satis¬ 
faction of the charge. 

59. SUITg FOR DAMAGES, OR COMPENSATION.—A 

SUIT FOR COMPENSATION IN THE NATURE OF RENT FOR THE USE 
and OCCUPATION OP HOUSE PROPERTY Up to the date of the institu¬ 
tion of the suit, and similar compensation for the “future from 
the institoition of the suit to the date on which possession 
delivered to plaintiff, was held to be not a claim for 
money in the meaning of Cl. (i). Spankie, J. held that plg.in- 
tiff’s claim for house-rent in future was in the nature of mesne 
profits from the date of decree to the date of possession under the 
decree, which is provided for by S. 11 of the Court-Fees Act. 

(7) Ja/muna Sai v. Samtabal, 77 I.C, 1039 (1040)=1 Pat. 19 

1922 Pat. 387 (2). 

(8) Indar Singh v. Sithai Smgh, 30 All. 103=5 A.I/.J. 18=1908 
A.W.N. 31=3 M.Ii.T. 165. 

(9) KrishnamachaTiar v. Srinivasa Ayyangar, 4 Mad. 339, 

(10) 4 Mad. 339, supra; foUd. in VenJeappa v. Narasim^ui, 10 IVCad. 
187; and ^efg/t^ara^pu v. Siotta Slota Meddn, 30 Mad. 96—16 M.L.J. 458 
~1 M.Ii.T. 317. 

0—11 
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Oldfield, J. however, was of opinion that so much of the claim as 
referred to future rent should be charged for Court-fees under 
Cl. (1) of S. 7, leviable under the provisions of S. 11 of the 

Act.^^ A SUIT FOR THE RECOVERY OF MONEY AND VARIOUS ARTICLES 

left in the custody of one of the defendants, for whom the other 
defendants became sureties, and alternatively, for the 

EQUIVALENT IN VALUE OP THE ARTICLES AS DAMAGES, is a Claim 

falling under Cl. (1) of S. 7 of the Court-Fees Act.^^ Similarly 
a suit for an order that the defendant should specifically perform 
a contract of guarantee, by causing the restoration of a village to 
plaintiffs, and should do all acts necessary to give them full 
possession and in addition to or intead of such injunction, for 
COMPENSATION FOR BREACH OF CONTRACT, is not OnC for pOSSCSSion 

of land but for specific performance and falls under this 
clause.^® No Court-fee is required on compensation for improve¬ 
ments, which a Court is bound to determine in a suit by a tenant, 
under the provisions of Punjab Tenancy Act, to contest the 
notice of ejectment by the landlord.^^ In a suit for recovery 
of money due after deducting a sum assessed as the amount 
of damages suffered by the plaintiff by reason of the defend¬ 
ant’s failure to perform certain contracts entered into between 
the parties, the credit allowed by plaintiff to the defendant 
should be taken into considerr'tion for the purpose of determining 
the Court-fee to be levied upon the plaint. The Court has no 
doubt to adjudicate upon the amount of the loss sustained by the 
plaintiff on account of the breach of contracts, but S. 7, Cl. (1) 
of the Court-Fees Act prescribes that the fee payable in a suit 
for money must be according to the amount claimed.^® It has 
been pointed out by the Rangoon High Court,that there is an 
important difference between the method of valuation for pur¬ 
poses of jurisdiction permissible in the case of a claim for a 
money-decree made in a plaint, and the method of valuation for 
purposes of jurisdiction permissible in the case of a set-off 
pleaded by a defendant in his written statement. ‘‘The valuation 
of a plaint in which a money-decree is claimed is based on the 
actual sum claimed after allowing for deductions such as sums 
expi'essly set-off in tl\e plaint.” The right of a defendant to 
plead a set-off is provided for in R. 6 of O. 8 of the Civil Pro¬ 
cedure Code, and ‘‘the valuation of a set-off, for the purposes 
of jurisdiction must be taken as relating to the whole of the as¬ 
certained sum so pleaded and without reference to any portion of 
the plaintiff’s claim which the defendant admits.” Where in 


(11) Chedi Lai v. Kirafte Chan-d, 2 Alt. 682 (F.B.). 

(12) Amor Nath v. T^aTcurdas, 3 All. 131. 

(13) Bombay Printed Judgment, 1890, p. 204. 

(14) JVasa/ya v. Isa^ 30 I.O. 848=4 P.W.B. Rev. 1915. 

(15) Dayaramuddin v. The Delhi Flour Mills Company, (1918) 47 
I.O. 992. 

(16) Ahrahim 4‘ Tihrahim Gorabhoy, 84 I.O. 971 ( 972 ) =2 

Rang. 462=1925 Rang. 65; cf. Govindan Nair v. Kanhiraihotiicasil, 94 
I.O. 557=1926 Mad. 542. 
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a suit for redemption of a kanom, the plaintiff seeks to deduct 
from the kanoyn amount certain damages to whtich he claims to 
he entitled^ he is bound to pay Court-fee only on the kanom 
amount after deducting the amount claimed as damages.'* 

60. SUITS FOR ARREARS OF MAINTENANCE, OR AN- 
NTHTIES .—In a claim for a sum of money on account of monthly 
allowance charged on certain property, for arrears due, Court-fee 
has to be paid under Cl. (i) of the Couit-Fees Act. though a similar 
claim for a declaration of right to receive the periodical pa>Tnent 
would come within the purview of Cl. (ii) of S. 7, and is not 
taxable wdth a fixed fee under Art. 17, Cl. (iii), Sch. II of the 
Act.'® A declaration of a right to an annuity was held to be 
liable to stamp duty regulated by the market value of the 
annuity, and “prn/ia facie^* ten times the amount of the annuity 
was assumed to be its market value.Where a suit is to secure 
a certain sum as arrears of annuity, and also to call upon the 
defendants to furnish security for the payment of a sum of 
money per mensem in future, or to direct the defendants to in¬ 
vest a sum of money which will yield the annuity as interest 
thereon, the first part of the claim falls under Cl. (i), and the 
second part of the prayer is chargeable under S. 7, Cl. (ii) 
Court-Fees Act, on ten times the annuit 3 ^^‘^ The Court of Judi¬ 
cial Commissioner, Nagpur, has also held, in Govind v, Vithahaif^'^ 
that where plaintiff sues for arrears of maintenance only, and 
the decree of Court would not operate with respect to the sums 
for the future, the. suits is governed by S. 7, Cl. (i) of the Court- 
Fees Act and S. 7, Cl. (ii) would apply only when plaintiff is 
suing for future maintenance. To the same effect is a ruling of 
the Oudh Chief Court, in Bhairon Dei v. Bam Setrak,^^ that 
where the plaintiff ^s case as laid in the plaint led to other relief 
than the arrears of maintenance, the Court-fee payable was 
according to the amount claimed, under Cl. (i) of S. 7, of the 
Court-Fees Act, and, there being no declaration as to future 
right at a monthly sum involved in the decree of the trial Court, 
plaintiff was not liable to pay Court-fee also according to ten 
times the amount claimed to be payable for one year under Cl. (ii) 
of S. 7 of the Court-Fees Act. 

61. APPEALS IN MONEY-SUITS.—(1) The provisions of 

S. 7 applies equally to appeals as to original suits, word 

‘‘suit’' in S. 7 of the Act is not used in contradistinction to the 


(17) Govindam. Nair v. Kanhirathotilcazil, see 1926 

M.Ij.J. 493=1926 M.W.N. 442 fReversing on review, 94 I.u. 557 — 
Mad. 542]. _ 

(18) Shahza^ Segwtn v. Mahbubtilishejh 55 I.C. 809 42 All. 353 

18 A.Ii.J. 328. 

(19) Narsinvabharya v. Svami JRayacharyOy 5 

55| cited in Shahzadi Begwm v. 9upTaf 42 All. oo . 

(20) Guryabai v. Sar Kuar Bat, 6 A.W.N". (1886) 228=8 All. 

626. 

(2.1) 87 I.O. Ml=1925 Nag. 436. 

(22) 107 I.C. 552=1927 Oudh 623=1 Luck. Caa. 648. 
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word ''appeal**.^ Where a money suit is dismissed in the trial 
Court, and the plaintiif appeals he cannot be required to pay Court- 
fees on any amount in excess of the amount claimed in the plaint by 
reason of the fact that further interest has accrued during 
THE PENDENCY OF THE SUIT in the trial Court though it may 
be observed, that “in an appeal by the defendant^ it might have 
been otherwise. If a suit is dismissed, the plaintiff is entitled 
to value his appeal at the sum claimed in the plaint in respect of 
the principal and interest up to the date of filing the plaint, and 
he is not bound to value the future interest, which he claims 
from the date of the suit up to the date of realisation, or to pay 
any Court-fee thereunder.^*^ No additional stamp is required in 
appeal in respect of appellant’s claim for interest after date of 
plaint, as the claim for interest from institution of suit until 
payment, stands on the same footing as future mesne profits 
which do not fall under S. 7 of the Court-Fees Act.-^ Similarly, 
in an appeal from mortgage suit no Court-fee is payable on inter¬ 
est accrued pendente lite?^ In Bam Bhnjhwan Prasad Bingh v. 
Nathoram,^ there was an appeal against an order of the trial 
Court disallowing an objection in an execution matter. In the 
suit brought by the decree-holder on a mortgage for Rs. 32,000, 
he obtained a decree for Rs. 236 only, and on appeal the High 
Court granted him a decree for a lakh of rupees. The decree- 
holder then attempted to execute his decree, and the judgment- 
debtor objected to that, as Court-fee on Rs. 32,000 only had been 
paid, the decree could not be executed until the full Court-fee on 
the total amount decreed had been paid, under the provisions of 
S. 11 of the Court-Fees Act. The High Court did not accept 
this contention, holding that thef suit was not one for an account 
such as is referred to in S. 11 of the Court-Fees Act; so the 
decree in a suit on a mortgage for an amount exceeding the amount 


(23) Sangat Bakslisingh v. Bawat Pijdro, (1922) 67 I.C. 968 

(969)=25 0.0. 30; cf. Nepal Bax v. Debi Frasad, 27 All. 447; aiatl 
Reference under the Court-Fees Act, 29 ^fad. 367; also s?e Gumani v. Ban- 
wari, 54 I.C. 733=22 O.C. 289 (Suit for re<lemption, or foreclosure). 

(24) Sadhusaran v. Barhamdeo, 103 I.C. 592=1927 Pat. 230. 

(25) Thid., 103 I.C. 592=1927 Pat. 230. 

(26) Srinivasa Bow v. Bamaswami Chetti, 10 M.Li.J. 144; and Bama- 
sami V. Subhasarni, 13 Mad. 308; a?.yo see f.-n. (24) supra. 

(27) Hari Atfukvale v. Govind Vastideo, 17 Bom. 41; citing Bama- 
Icrishna v. Bhimahai, B.P.J., 1890, p. 364; cf. Tarapada Mitra v. Jaga- 
damba Kumari, 52 I.C. 802 (Pat.); fffeW, that in equity and law, a party 
is required to pay a Court-fee upon the sum for the recovery of which he 
-seeks the help of the Court. Thus where a decree-holder sues to recover 
a sum as interest in addition to the sum named in the decree, he must pay 
Court-fee on the amount he claims] . 

(28) Bam Bhujwan Prasad v. Natho Bam, 70 I.C. 483=1922 Pat. 59= 
3 Pat. Ii.T. 146; and Kali Prasad Singh v. Mathura Prasad, 77 I.C. 
1054=1923 Pat. 28=3 Pat.L.T. 813; also see Bhggwati Prasad v. Sishua 
Pragash, 70 I.C. 953=1922 Pat. 386=3 Pat.L.T. 310; Bhawani Prasad v. 
Kutahunnissa, 27 AU. 559=(1905) A.W.N. 84=2 A.L.J. 263; ^ 
Jamuna Bai v. Bamtahal, 77 I.C. 1039^1 Pat. 19=1922 Pat. 387. 

(29) 70 I.C. 483=1922 Pat. 59, supra, also see 105 I.O. 395=8 Pat. 
L.T. 331. 
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olftimed -was allowed to be executed without payment of any 
additional Court-fee. Similarly, where in an appeal ul)on which 
proper Coui-t-fees have been paid, a judginent is passed under 
which a larger amount is found due to the appellant than the 
amount for which he had paid Court-fees, it was held by the 
Patna High Court, that the office cannot refuse to draw up a 
decree in tenns of the judgment, and there is no provision in the 
Cdurt-Pees Act under which the appellant can be called upon to 
pay additional Court-fees in respect of the excess amount found 
due to him.^® In Bhagwafi Pra.'iad v. Bishun Pragash^^ it was 
held, by the same High Court, that the appellant was not liable 
to pay any Court-fee on the amount of interest from the date 
of graced up to the date of hearing of the appeal, as ‘'at the time 
When the appeal was tiled, it was unknown what the amount of 
interest would be”, and reference Avas made to the case of Vithal 
Hari Athavale v. Govind Va^ideop in support of the opinion. 
The question was again fully considered by the Patna High Court 
in Kali Prasad Singh v. Mathura Prasad?'^ where the con¬ 
trary view was also noticed,^^ and it was held, “that when a suit 
is dismissed the plaintiff is entitled to value his appeal at the 
sum claimed in the plaint in respect of the principal and interest 
up to the date of filing the plaint and is not bound to value the 
future interest which he may claim from the date of suit up to 
the date of realization, or to pay any Court-fee thereon. But 
if any future interest is determined by the trial Court, 
entered in the decree then the plaintift, on appeal by the defend¬ 
ant, is bound to pay additional Court-fee on the sum of inter^t 
so added in the decree as having accrued from the date of the 
rtiit up to the date of the preparation of the decree in the lower 
Court.'’ This view seems to be in accordance Avith that expressed 
in Jamuna Eai v. Ramfhall RauP^^ as well as in agreement Avith 
the views of the BombaA’^, Madras and Allahabad High Court^ 
The vieAv taken by the Taxing Judge in the earlier unreported 
case of Mohant Janki Sarandas v. Harbansdeo^^ is virtually 
overruled, by the decision of the DiA'ision Bench 
BhaguMite Prasad Singh v. Bishun Pragash Narain. Sec also 
d rtiling of the Punjab Chief Court in Gobxnd Lai \ Baldeo 
Singh holding that the plaintiff appellant Avas not called upon 
to pay any further stamp on the prayer for future interest. 


(30) Dehi Lai Sahu v. Koleshir Gir, 10.5 I.C. 395—8 Pat.L.T. 331 

1928 Pat. 58. 

(31) 70 I.C. 953=1922 Pat. 386. 

(32) 17 Bom. 41; see f.-n. (27), ante. 

(33) 77 I.C. 1054=1923 Pat. 28=3 Pat.L.T. 813. 

(34) S.A. No. 489 of 1020 (Mahat Janki Saran ' 

and Gobardhandas v. Narendra Bahadur Singh, 50 I.C. 79 

(35) 77 I.C. 1039=1922 Pat. 387=il Pat. 19. 

(36) S.A. 489 of 1920. ^ 

(8f) 70 I.O. 953=1923 Pat. 386, see f.-n. (31), above, also see 103 

692=1927 Pat. 230. 

(38) 24 I.C. 931=226 P.L.B. 1914=128 P.W.R. 1914. 
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(2) When in a suit mesne profits are directed to be as¬ 
certained in execution, the memorandum of appeal preferred 
AGAINST the decree, should bear Court-fee upon the amount 
claimed antecedent to the suit, but not subsequent to it,®® 
^‘because, there is a substantial difference between mesne pro¬ 
fits ANTECEDENT TO THE SUIT which may be always approximately 
valued as they have already accrued due during a definite 
period, and mesne profits subsequent to the suit which at the 
date of the plaint must be treated as unascertainable because 
dependant upon an uncertain element, namely, the period of 
time which would intervene between the date of institution of 
the suit and the date of recovery of possession under the 
DECREE.’’-*® It has been held, by the Patna High Court, that ad 
valorem Court-fee is payable in an appeal against the amount of 
mesne profits fixed in execution proceedings even though the 
appellant has already paid ad valorem Court-fee in an appeal in 
the main case which has been decided against him.-** 

(3) In an appeal by the decree-holder frOaM a decree 
for money fixing INSTALMENTS, Court-fce must be paid on the 
difference to plaintiff between getting his money on the date of 
decree and getting it by instalments as ordered {i.e., the discount 
on the deferred instalments) 

(4) Appeal in money suits on the basis of mortgages.— 
It has been noticed in paragraph 61 (1), above, that according to 
the High Courts of ^ladras,-*® Allahabad.*-* Bombay"*® and 
Patna,*® where plaintiffs’ suit for principal and interest due under 
a mortgage bond is dismissed, and along \\nth it his claim for 
interest pendente lite^ and up-to-date of realization, the plaintiff is 
entitled to value his appeal at the sum claimed in the plaint in 
Tespect of the principal and interest up to the date of filing the 
plaint, and he is not bound to value the future interest which he 
claimed from the date of the suit up to the date of realization, or 
to pay any Court-fee thereunder. W^here a person gets a 
decree for the amount claimed, but not against the property, and 
he seeks in appeal to charge the property, the Court-fee is not 
^s. 10, for a declaration merely, but must be paid ad valorem 
calculated on the amount of the debt which is to be recovered from 


(39) Banwari Lai v. Sheo Shanlar, 1 I.C. 670=13 C.W.N. 815; citing 
Bqmkridma Bhikaji v. Bhi'mabaU 15 Bom. 416; and Maiden v. Janakiram- 
Tnayya, 21 Mad. 371. 

(40) Banwari Lai v. Sheo Shunker, 1 I.O. 670 (673)=13 C.W.N. 815. 

(41) MuUick Muhhtar Ahmed v. Mi. Bahimunnissa, 79 I.C. 906 Pat.; 
citing Tarapada MWra v. JagdambOy 52 I.O. 802. 

(42) Gohind Lai v. Baldeo Singhy 24 I.C. 931=226 P.L.B. 19-14= 
128 P.W.B. 1914. 

(43) , F.-n. (26), 10 M.L.J. 144; 13 Mad. 308. 

. (44) F.-n. (28), 27 All. 559. 

(45) F.-n. (27) 17 Bom. 41; B.P.J., 1890, p. 364. 

(46) F.-n. (24), 103 I.C. 592=1927 Pat. 280; f.-n. (28); 70 I.O. 
483=1922 Pat. 59; 70 I.C. 953=1922 Pat. 386; 77 I.C. 1054=1923 Pat. 
28; 77 I.C. 1039=1 Pat. 19=1922 Pat. 387; also see f.-n. (38)=24 I;0. 
931 (Punj.). 
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the property in question."*' Similarly, where in a suit for money 
on basis of a hypothecation bond, the Court of first appeal finds 
the debt binding on one defendant, but not on another, and 
plaintiff appeals against the dismissal of his claim against the 
latter defendant, the Court-fee payable should be calculated on 
the amount of debt sought to be recovered.^^ In JRamasami v. 
Stihasami*^ there is nothing to show that the mortgage debt was in 
excess of the value of exonerated property, but the question had 
to be considered in Kesavorapic v. Kotfa Kota Reddy^^^ where it 
was observed that the amount of the decree was not in dispute, 
and the question being the liability of the land claimed by certain 
defendants to be proceeded against for the debt, the value of the 
subject-matter in dispute on appeal had to be taken on the 
principle of the decision in Krishnamachariar v. Srinivajia 
Ayyangar,^^ This principle, has been accepted by the Calcutta 
High Court, in Bunwari Lot v. Daya- Siinkcr,^ and in the case of 
Jugal Pershad Singh v. Parhhu Narain.^ Where some of the 
defendants in a mortgage suit appealed from the decree made in 
the suit, without questioning the amount decreed, but urging that 
the mortgage was not binding against them so far as their shares 
in the mortgaged pi’operties wei’e concerned, the Calcutta High 
Court, held relying upon the earlier case of Biinwcn'i Lai v. Daya 
SunliBr^ and following the Full Bench of Madras High Coui't, in 
Kesavarap^v v. Kotta Kota* that the value of the appeal for the 
purposes of the Court-fee was the value of their shares in such 
properties, and that Sch. II, Aii;. 17, Cl. (6) of the Court-Fees 
Act did not apply to such a case. It has been pointed out by the 
Patna High Court,® that the decisions in the aforesaid Madras and 
Calcutta cases seem to be fully in accordance ^v^th S. 7, Cl. (i), 
under which the Court-fee payable is according to the amount 
claimed. Where the appellants claim exemption of their properties 
from the liability of the decree, they dispute the decree to 
the extent of the valfue of the properties held by them; and, if the 
value of the properties is less than the decretal amount, they 
should pay a Court-fee upon the value of the properties. If, how¬ 
ever, the decretal amount is less than the value of the properties, 
they should pay Court-fee upon the entire decretal amount. 
** According to the Madras High Court then, the relief of exemp¬ 
tion of property is not merely declarator>% and the value ot the 
debt or the value of the property, whichever is less, determines 


(47) B.P.J., 1894, p. 153. 

(48) Ramasami v. 13 Mad. 508; atso 12 C.P.L.R- 43. 

(49) 30 M:ad. 96=16 M.L.J. 458=1 M.L.T. 311. 

(50) See f.-n. (9), (10); 4 Mad. 339. 

(1) See f.-a. (39), (40)=1 I.C. 670=13 C.W.N. 815. 

(2) 37 Cal. 914=8 I.C. 1145; also see Jagat Ptuir v. Brown, 33 Cal. 
1133=10 C.W.N. 1010=4 C.L.J. 121; and Bihi Vmatul Batul v. Nanji 
Koer, 11 C.W.N. 705=6 C.L.J. 427. 

(3) . 1 I.O. 670=13 C.W.N. 815. 

(4) 30 Mad. 96 (F.B.). 

(6) M^adho Bant v. Mdbhuwan Nisaa, 98 I.O. 807=5 Pat. 721—1927 

Pat. 46. 
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the value of the relief in appeal for purposes of Court-fee in such 
cases. In short, the less is the criterion. 'In Khachera v. 
KJiarag Si-ngK^ it vas held, foli'o%ving the Madras Full Bench, that 
Court-fee should be paid on the value of the property sought to 
be rendered liable in appeal. The Punjab Chief Court has held 
to the same effect, in Tharumal v. Chandu Ram^^ following the 
Madras Full Bench, that the memorandum of appeal seeking to 
have the property freed from the charge should bear an <td valorem 
Court-fee on the amount of the charge. And, the Lahore High 
Court has taken the same view in Atma Singh v. Nathumal,^ where 
it was observed that “the law is clear as to the proper Court-fee 
to be paid on such an appeal. “ All these decisions have been 
carefully re\newed in a Nagpur case, where the Judicial Com¬ 
missioner holds that a Court-fee of Rs. 10 is not sufficient Avhere 
in an appeal, the appellant seeks exoneration of any property from 
liability under the mortgage-decree or wants the appellate Court 
to make the excluded property also liable under the decree. “It 
is the value of the debt, or the value of the property, whichever may 
be less, that determines the value of the relief in appeal for p«ur- 
poses of the Court-Fees Act.“^® It may be observed that ordin¬ 
arily, where the plaintiff is the appellant the Court-fee should 
not exceed the Court-fee paid on the plaint, but there is a string 
of rulings in which it has been held that where a plaintiff sues for 
possession claiming an unconditional decree or admitting his lia¬ 
bility to pay a certain sum and the Court requires him to pay a 
sum which he disputes, and he appeals on the ground that he is 
not liable to pay that sum, he must pay ud valorem Court-fees on 
the amount in question.'* This is on the ground that “although 
it may be said that one object of the appellant is to get possession 
of certain property’, his main object is to avoid payment of a 
certain sum.”'^ 

(5) AYhere the plaintiffs instituted a suit claiming an ascer¬ 
tained sum of money from the defendants on account of cesses, 
and offering to pay additional Court-fee if a larger sum was 
found due, and the defendants denied that any amount was due; 


(6) Punjaji v. Earn Chand, 111 I.C. 650 (652)=:1928 Nag. 316. 

(7) 33 All. 20=7 A.L.J. 842=7 I.C. 315. 

(8) 11 P.B. 1916=33 I.O. 138. 

(9) 7 Lali. 215=96 I.C. 473=1926 Lali. 408; citing Venkappa v. 
Karasimliat 10 Mad. 187; the decision in wliich was approved by a Full 
Bench in Kesavarapu v. Koita Kotu, 30 Mad. 96 (F.B.); and this Full 
^uch decision Tvas followed in Jugal Pershad v. Parhhu Narairit (8 I.C. 
145=37 Cal. 914); and Tharu Mai v. Chandu Banx, (11 P.B. 1916=33 I.C. 
138) . 

(10) Punjaji v. Bam Chand, 111 I.C. 650 (652)=1928 Nag. 316. 

(11) Per Cliamier, J.O., in Basdeo v. 5ri Kishen^ 5 I.O. 941=13 O.C. 
62; citing, Bamadhin v. Hamwman, (9 O.C. 153 —■& redemption suit, in 
which appeal challenged only the amoimt held payable by the mortgagor); 
31 All. 265=1 I.O. 1000; Bam Lakhan Bai v. Bandam Bait (1 Legal 
Bemombrancer, 162); and Bama Nand v. Bam Sukul^ (Second C.A. 296 
of 1908). 

(1^) Per Evans, A.J.C., in Bd^deo v. BTiS’AWi, 5 I.C. 941=13 
O.C. 62. 
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and the trial Coiii't decided that cesses were due but left the 
determination of the amount to a Commissioner, it was held on the 
defendants’ appeal denying their liability in toto, that the 
appellants were not entitled to value the appeal approximately 
but were bound to value it according to the valuation given in 
the plaint.^® However, in suits for accounts and mesne profits, an 
approximate value is to be given. 

(6) No Court-fee is payable on memorandum of crovss- 
objections, supporting the decree of the lower Court ai)pealed 
against. This was so held, by the Allahabad High Court, in Ram 
Pa^rsliad v. Mt, Ajatiasia^^^ on the ground that the decree of the 
Court of first instance dismissing plaintiff’s suit can be suppoit- 
ed by the respondent on any ground, even on a ground other than 
that taken by the Court of first instance, and two sums of Court- 
fees cannot be realised in respect of the same claim from both 
parties. 

(7) Where a decree is passed in favour of the plaintiff 
but the Court directs payment in certain instalments, and the 
plaintiff appeals against that portion of the decree, it has been 
held, by the Calcutta High Court, that he is not bound to pay 
Court-fees on the sum decreed but on the difference between the 
amount claimed in the Coin*t below and the sum of the present 
values of the instalments payable on the dates mentioned th^ 
decree, this being the difference between the values of the reliefs 
claimed, and that granted by the decree.*® 


(ii) In suits for maintenance®*^ ana annuities 

or other sums payable periodical- 

Snits for mainlenan- 1.^66_aCCOrdinff tO the Vulue of the 

ce and annuities. subject-inatter of the suit,^^ and such 

value shall be deemed to be ten times the amount 
claimed to be payable for one year; 


Synopsis, 


62. Legislative changes and local 

amendments. 

63. Scope and applicability of the 

clause. 

^4. Suits for maintenance. 


67. Annuities. 

68 . “Other sums payable peri¬ 

odically.” 

69. “Value of the subject-matter of 

the suit”—Jurisdiction. 


Comments, 

62. LEGISLATIVE CHANGES.—By Act V of 1922, 
(Madras), the following words have been introduced between 
‘'deemed to be,” and “ten times”— viz. ”In suits for mainten¬ 
ance, the amount claimed to be payable for one year, and in otner 
suits.”—This, in suits for mai ntenance, the Madras amendment 

(13) Pftular Ttmd Coal Co. v. Burrakar Coat Co., 128 I.C. 795=1930 

Pat. 605. 

(14) 31 C3al. 365=8 O.W.N. 197; also see 2 Bom. 219 and 17 M.L.J. 

625. 

(15) 68 I.C. 861=44 All. 577=1922 All. 280. 

(16) I^khun Cimnder v. Khoda Balcsh, 19 Cal. 272, bited ib In re 
Pohkadi Aohi, 68 I.C. 444=45 Mad. 246=1922 Mad. 211. 
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has reduced the value for Court-fee to the amount claimed to be 
payable for one year, but "'in. other splits/' viz., for annuities or 
other sums payable periodically, the value remains to be "few 
times the amount claimed to be payable for one year.'*' 

63. SCOPE AND APPLICABILITY OF THE CLAUSE— 

This clause is to be distinguished from the preceding 
CL. (i), which provides for cases where the suit for money is in 
respect of arrears of maintenance, of annuities, or of other sums 
payable periodically, which is always a definite amount. Clause 
(ii) provides for the mode of valuation for a suit for main- 
tenan-ce, annuity, or other sums payable periodically, and this 
would involve a determination of the right to receive in future 
the amount sued for, which obviously has to be indefinite in most 
cases. Where a suit is to secure a certain sum as arrears of 
annuity, and also to call upon the defendants to provide for the 
payment of maintenance, annuity, etc., in future, the first part 
of the claim will fall under Cl. (1), valued for the purposes of 
Court-fee at the actual amount claimed, and the second part of 
the prayer will fall under Cl. (2) of the section, liable to pay¬ 
ment of Court-fee, on ten times the amount claimed as payable 
for one year.^"^ A suit for declaration of right to an annuity 
{VarsJuisan) is a claim falling under this clause, and the stamp- 
duty should be regulated at ten times the amount of the annuity 
this being assumed to be its market value.^® If the sum pay¬ 
able periodically is not a fixed sum, and the right to payment is 
dependent upon services to be rendered, there is no present 
cause of action for a suit under Cl. (2).^® But if the relief 
prayed for is for a declaration that the plaintiff, (and her legal 
representatives), are entitled in future, to receive from the 
defendant, and from certain property, a fixed amount monthly, 
annually, or periodically, CI. (ii) would be applicable, and the 
Court-fee leviable on ten times the amount claimed to be pay¬ 
able for one year.®® A suit for a declaration of right that a fixed 
sum of money was settled to be the maintenance amount, and for 
amendment of a document by incorporating the maintenance 
clause, and, to the effect that defendant should pay the sum 
annually during tne plaintiffs’ lifetime is a suit for declara¬ 
tion, WITH consequential RELIEF, which DOES NOT FALL UNDER 
CL. (ii) of S.7, but under Cl. (iv) (c).^^ Similarly, a suit for 
a declaration that the plaintiff is the owner of the Toda Giras 


(17) Gunja Bai v. Bar Euar Bat, (1886) 6 A.W.N. 228; also see 
Eri^hnam, v. Bevi Varma, 8 Ma/1. 384 (wliere the portion of prayer for 
future annual payments was struck out of 'the plaint, as no cause of action 
had accrued wth respect to them); also see and cf. Bhairar Dei v. Bam 
Sewak, 1927 Oudh 623 (624) =1 Luck. Cas. 648; (Held, that a suit for 
arrears of maintenance is not a suit for maintenance, and, therefore, S. 7, 
Ol. (2), does not apply). 

(18) 5 B.H.C.R. (A.C.J.) 55 (Narsinvacharya v. Sxoami Bayacharya'), 
cited in 56 I.C. 809 (810). 

(19) Krishinam v. Be’-n Varma, 8 Mad. 384. 

(20) Shahgadi Begum v. ifahbub AH Sfiah, (1920) 55 I.O. 809=42 
All. 353=18 A.L.J. 328. 

(21) Bari Babu v, Eundensingl^, 71 I.C. 31=1922 Nag. 264. 


Sec. 7 (ii)] 


Suits for Maintenance 


91 


Hak» as the heir of a deceased recipient of the Hak, and is as such 
entitled to recover it, falls vdthin the purview of S. 7 (iv) (c) 
of the Court-Fees Act, and not within this Cl. (ii), and the Court- 
fee stamp would be according to the amount at which the relief 

sought, FOR DECLARATION WITH COXSEQUENTLVL RELIEF, WaS Valued 

in the plaint, and not at ten times the amount claimed to be pay¬ 
able for one year.^^ Likewise, where a family arrangement pro¬ 
vided for the residence and maintenance of a female member of 
the family, and by virtue of this arrangement she was enjoying 
her right of residence, and recovering the maintenance, and she 
subsequently brought a suit for declaration that she has a right 
to do so, and an injunction restraining the defendant from bring¬ 
ing the property to sale in execution of his decree, it was held that 
S. 7 (iv) (c), of the Court-Fees Act, and not S. 7 (ii) was applica- 
ble.“3 Under this clause, the Coui’t-fee being determinable on 
the amount claimed to be payable in future, on the basis of the 
amount ‘'payable for the year next before the date for presenting 
the plaint,’"'the clause cannot apply to a suit for assessment 
OF RENT, where there was no rent payable previously.-^ A claim 
for future house-rent, is not one to which Cl. (ii) of the section 
can be rightly applied.^^ ^ suit for a declaration that the plain¬ 
tiffs are entitled to certain properties subject to certain trusts 
(created by the avUI of the last owner in favour of some temples), 
and a provision for the maintenance of his son, is not governed 
by S. 7, Cl. (ii) of the Act, since the suit is not one for maintenance 
or any sum payable periodically.^*^ Similarly, where the subject- 
matter of the suit was a claim for a certain sum of money, 
coupled with a claim for a declaration that it was realizable from 
the offerings to the idol and was recoverable from the sucecssoi's 
in office of the defendant, and the Court below had allowed the 
former claim with a small reduction, the correctness of which was 
not questioned in appeal, but had disallowed the latter and tlm 
fflpp&oZ was only against that part of the decision which related 
to the declaration, it was held that the memorandum of appeal 
was chargeable with a stamp as in a suit for a mere declaratory 
decree.^*^ 


64. SUITS FOR MAINTENANCE.—A suit for 

future maintenance, is clearly distinguishable from a suit for 


(22) BhVmsangji v. Dolatsangji, (1925) 87 I.C. 801=1925 Bom. 282— 

27 Bom. L.B. 247. 

(23) Banifabai v. Tulsidas, 123 I.C. 240=1930 Sind 198. 


I.C. 15=4 P.B.J. 561; (A suit for assessment ot rent, f 
VI a specific sum of money as damages for use and occupation) . 

(25) Per Spankie, J., in Cliedi Lai v. Kiratte Chand, 2 
{Beld, that the application of Cl. (2) of S. 7, Court-fe:^ seemed 
wrong, where plaUlW was asking for house-rent in future, as Yon 

for the mesne profits from the date of decree to the date of possession under 

the decree) . 

(26) Ando-le v. Secretary of State, 3 M.L.J. 242. 

(27) Girijanund v. SaUajanund, 23 Cal. 645 (651). 
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arrears of maintenance or annuity falling under Cl. (i) of S. 7, 
of the Court-Fees Act.^* Court-fee is payable under S. 7, Cl. (i), 
or S. 7, Cl. (ii), according as past or future inailitenaiice is 
claimed.^® A suit for maintenance involves a declaration of 
Plaintiff's right to receive a sum of money as maintenance in 
future, and the decree should be worded so that it is not merely 
declaratory in form but is executable, by directing the pay¬ 
ment of the future maintenance,®® in any given month, or upon 
any given day of a month®^. It has been held, by a Full Bench 
of the Calcutta High Court, that future maintenance 
awarded by a decree when falling due can be recovered in exe¬ 
cution of that decree without further suit.®® A maintenance 
decree directing payment of a monthly sum, creates a periodi¬ 
cally recurring right, to receive a fixed sum, and this form of 
decree has existed for a very long time.®® 

65. Where plaintiff prayed for relief {a) that it may be 
declared against the defendants that the plaintiff and her des¬ 
cendants, generation after generation, are entitled to receive from 
the defendants and their representatives, a fixed sum of money, 
per mensem, which is a charge on specified property, and (&) 
further for the recoverj^ of an ascertained sum as arrears, it was 
held, that the relief {a) was one falling under Cl. (ii) of S. 7 of the 
Court-Fees Act, and the Court-fee was to be paid, accordingly, on 
ten times the amount claimed to be payable for one year.®^ 

66 . A SUIT FOR enhancement of maintenance is strictly 
within this CLAUSE, and plaintiff would be required to pay 
Court-fee on the difference between the amount already awarded^ 
and the amount claimed. But a suit for reduction of mainten¬ 
ance is not a suit for maintenance falling within this clause, and 
it is in effect a suit for declaration, with or without consequential 
relief according to the frame of the suit.®® Such a suit would lie,. 


(28) See Para. 64, ante, as to scope of the clause, f.-n. (17). 

(29) (1886) 6 A.W.N. 228; 8 Mad. 384; and 1927 Oudh 623 (624) = 
1 Luck. Oas. 648. 

(30) Lalcshvian Bamchatxdra r. Satyahhamabait 2 Bom. 494 (497), per 
Westropp, C.J.:—Cited in Vishu Shambhog V. Manjamvxa, 9 Bom. 108 
(110), per Sargent, C.J. 

(31) Ra-nidial v. Indar Kuar, 16 All. 179=(1894) 14 A.W.N. IT" 
approving 9 Bom. 108 (110), supra. 

(32) Ashutosh Bannerjee v. Vulchimoni Debya^ 19 Cal. 139 (F.B.). 

(33) Peareenath v. Juggessureet (1871) 15 W.R. 128; Sniithayee v. 
Thanaleapxidn-yen, (4 M.H.C. 183); Tohfa Dipia v. PirtheeoJkun^ (1822) 
(3 S.D.S.R. 134); Huirsoonderi v. ^'ubogobindt (6 S.D. 422); Mt. Beelas 
Munjaree v. Aursoondree^ (7 S.D. 653); Pirtbee Singh v. Eani Baj Koer, 
(1869) (12 B.L.R, 238); The Collector of 3fadura v. Moottoo BomtUingOf 
(12 Ml.I.A'. 397) (P.C.); also see ^fansa Debt v. Jiwan Lal^ (9 All. 33); 
Lakshman v. Satyabhama^ (2 Bom. 494); Vishnu v. Manjamma^ (9 Bom. 
108); Lakshmibai v. JfoiWmi'rtto, 12 Bom. 65; Muttia v. Virammal, (lt> 
Mad. 283). 

(34) Shabzadi Begum v. Mabhuhali Sluih, 55 I.C. 809 (812)=42 All- 
353; citing Narsinvacharya v. Bayacharya, 5 B.H.C.R. (A.C.J-.) 55. 

(35) Vijaya v. Sripaihi, 8 Mad. 94; Sreeram v. Puddomookhee, 9 W. 
R. 152; Buka Bai v. Ganda Bai, 1 All. 594. 



Sbc. 7 (ii)] 


Suits for Annuities 


93 


as held in some cases, but the decree awarding: maintenance can 
itself provide for alteration of amo'iuit on changro of circum¬ 
stances.^® 

67. ANNUITIES.—According: to Stroud’s Judicial 
Dictionary, an annuity is a yearly payment of a certain sum of 
inone 3 ^ granted to another in fee for life or years charging the 
person of the grantor only.®'^ An annuity does not generally^ 
extend beyond the life of the grantee, and it usualh' but not 
necessarily determines with the life of the grantor.®® In a suit 
to recover a sum of money as annuit\% S. 7, Cl. (ii) of the Court- 
Fees Act applies, and as in the ease of suits for maintenance, the 
Court-fee is to be paid on ten times the amount claimed to be 
payable for a .vear.®® But for the purpose of determining the 
probate fee to be paid in respect of an annuity, the word 
“Value” in Sch. I, Cl. (ii) of the Court-Fees Act, is taken to 
mean the market value of the annuity, which is not neccssarih^ 
ten times the annual payment.'*® A suit to recover arrears of 
annuitj' paj^able \mder a will, and assented to by executors is a 
suit for moneyWhere a decree is passed for pa^-ment of 
annuities in future, the arrears due under the decree can be 
recovered only by execution of the decree.^^ 

68 “OTHER SUMS PAYABLE PERIODICALLY.”— 

The words ”other sums payable periodically”, are general 
words which follow particular and specific words, “in suits for 
maintenance,” and “annuities.” As such, according to well- 
known principles of construction, “the general words must be 
confined to things of the same kind as those specified.^® And, 
applying the rule of ejusde.yn generis, the Patna High Coui*t has 
held that the generality of the expression “of/icr s^inis payohJe 
peHodically** must bo limited b.v the specific words that precede, 
and, when so limited, S. 7, Cl. (ii) would read as follows: in 

suits for maintenance and annuities, or other sums of the same 
kind payable periodically . . . . Accordingly, a suit for 

assessment op rent, and for recovery of a specific sum of mone^’^ 
as damages for use and occupation is not one falling under 
S. 7 (ii) op the Court-Fees Act, but is in the nature of a suit to 
obtain a declaratory decree where consequential relief is claimed. 


(36) Gopikavai v. Daifatraya, 24 Bom. 386. 

(37) Encyelopffidia of Indian Case Law, p. 529. 

(38) Dr. Gour^g Transfer of Property, 5th Edn., p. 417. 

(39) Shahsadi Begam v. BaJihuhali Shah, 42 All. 353=55 I.C. 809; 
Guryahai v. ffar Kuar, 1886 A.'V^-.N. 228; Kalicharn Boy v. 

51 I.O, 15=4 Pat. L.J. 561; Narasimiuicharya v. Bayacharya, 5 B.tl.L.K. 

(A.C.J.) 55. 

(40) In the mttter of Will of Banxchandra Lakshmanji, 1 Bom. 118; 
aheo see In the goods of Bvston, 3 Cal. 736 (capitalised value). 


(41) Dossai Bat v. Coaver Bai, 32 Bom. 575. 

(42) Sughra v. Mahd, ffussaiv, 1888 A.W.N. 230. 

(43) B. V. BOmundson, per Campbell, (1859) 28 

U.B. 631=121 E.B. SO; cited in Kali Charn Boy y. Kesho 

IVaaad, (191Q) 51 I.C. 15=4 P.L.J. 561; ’ 

Mani Sonar, (1927) 100 I.C. 913 (&15)=6 Pat. 17—1927 Pat. 123. 
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This construction was adopted as most beneficial to the subject.**^ 
A suit for a declaration that plaintiff, and her legal representatives 
are entitled, generation after generation, to receive from the 
defendant and from their property a fixed sum monthly, is a 
claim for a sum, other than maintenance or annuity which is 
payable periodically, and to a case like this Cl. (ii) of S. 7 fully 
applies.^"’ But a suit for Khas possession and mesne profits and 
in the alternative for assessment of a fair and equitable rent, the 
alternative prayer was not treated as a prayer for declaration of 
title, but as a consequential relief, and the Court-fee was assessed 
in accordance with S. 7 (iv) (c) of the Court-Fees Act.^® A suit 
for annual payment from out of the profits of a land,^^ or for 
annual emoluments of an office,^® is not a suit falling under cl. (ii) 
of S. 7, but involves a declaration with consequential relief fall¬ 
ing under S. 7 (iv) (c) of the Court-Fees Act. 

69. VALUE OF THE SUBJECT-MATTER OF SUIT’’— 
JURISDICTION.—The value of a claim falling under S. 7, 
Cl. (ii) of the Act, is to be computed at ten times the amount 
payable for one year. This nrinciple was applied to a declara¬ 
tory suit, with consequential relief, in BaH Bobu v. Kutidnv 
Singli*^ but the Court-fee stamp in cases falling under S. 7 (iv) 
(c), would be payable ad- valorem according to the amoiint at 
which the relief sought was valued in the plaint.®® And, in such 
a suit the,value for purposes of jurisdiction is, under S. 8 of the 
Suits Valuation Act, the same as for Court-fee.^ Where the value 
of plaintiff’s claim was reduced in second appeal, by the 
amount already received, the Court-fee was payable upon the 
reduced claim.^ The value of the subject-matter in dispute for 
the purpose of an appeal to His Majesty in Council in a suit to 
recover annuity is, under S. 110 of the Civil Procedure Code, the 
annuity which is sought to be recovered, not the value of the 
property upon which the annuity is charged.® The jurisdiction 
once determined according to the value of subject-matter at the 
time of the institution of the suit, which gives a vested right of 


(44) Kali Cham Boy v. Maharaja BdJuidur, (supra), folld. in Dhamukh- 
dhari v. Mani Sonar, (supra). 

(45) Shahzadi Begum v. Mahhuhali Shah, (1920) 55 I.O. 809 (812) = 
42 All. 353=18 A.L.J. 328. 

(46) Dhanukhdhari v. Mani Sonar, 100 I.C. 913=1927 Pat. 123=6 
Pat. 17. 

(47) (1883) B.P.J. 205. 

(48) KrisJunam v. Bevi Varma, 8 384. 

(49) 71 I.O. 31 (32)=1922 Nag. 264 (Suit for annual payment 

consequent on the amendment of a document). 

(50) Bhimsangji v. Dolatsangji, 87 I.C. 801=1925 Bom. 282=27 Bom- 
L.B. 247; also see Dlvanukhdhari v. Mani Sonar, 100 I.O. 913=6 Pat. 17 
=1927 Pat. 123. 

(1) Bhimsangji v. Dolatsangji, supra. 

(2) lAtkhun Chunder v. Khoda Buksh, 19 Oal. 272; cited in Dhankh- 
dhari V. Mani Sonar, 100 I.O, 913 (915)=6 Pat. 17=1927 Pat. 123. 

(3) Abid Husain Khau v. Ahmad Husain, (1923) 75 I.O. 502=1923 
P.O. 102=28 O.W.N. 289 (P.O.), etc. 
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appeal to a particular tribunal, cannot be affected by a sub¬ 
sequent amendment of the Court-Fees Act,^ and, further, the 
money value of the original suit that fixes the jurisdiction 
throughout the subsequent litigation in its several stages,® and 
therefore the valuation of appeal could not be reduced according 
to the Act in force at the time of its presentation.® 

Suit for other mo- (”‘0 siiits for movoable pro- 

yeabie property hav- perty*^®, Other than monev, where 
mg a market-value. subj cct-niatter has a market- 

value'^’^—according to such value at the date of pre¬ 
senting the plaint. 


Synopsis. 


70. 

Scope of the clause, and its 

75. 

Documents. 


applicability. 

76. 

Market-value. 

74. 

Moveable property. 

77. 

Jurisdiction. 


Comynents. 

70. SCOPE OF THE CLAUSE, AND ITS APPLICABI¬ 
LITY.—A suit to recover moveable property “other than 
money’’ **where the subject-mutter has a market-vaiue/* falls 
under this clause, and has to be valued for purposes of Court-fee 
“according to such value at the date of presenting the plaint.'^ 
Any subsequent increase or decrease in the market-value, is, there¬ 
fore, immaterial. Where the moveable property sued for has no 
market-value, the claim would fall not under this clause, but 
under Cl. (iv) («), which applies to suits for moveable property. 
“Where the subject-matter has no market-value,” “as, for in¬ 
stance, in the case of documents relating to title”. 

71. A suit for the recovery of the pledged property 
must be on a stamp under this clause, according to the value of 
the property at the date of presenting the plaint in the suit. Such 
value may conceivably exceed the amount for which the property 
is pledged. A decree in such a suit can be given, in the alter¬ 
native, for payment of such amount on delivery back of the said 
property, or for money pajTnent less the paid amount.'^ 

72. A SUIT FOR POSSESSION OF THE MONASTERY, (Thinghika, 

Sanghika), property belonging to the monastic body, on the 
ground of the decision by the monastic authorities, is maintain¬ 
able, and, even if the suit must be regarded as a suit to enforce 
an award, i.e., for specific performance of an award, falling 
under S. 7 (x) (d) in either ease, the Court-fee payable is 


(4) Colonial Sugar Befining Co., Ltd. v, Irvitg, (1^5) A.C. 369— 
21 T.L.B. 513;. also Batarichand v. Hanmantrav, 6 B.H.C.R. llbb. 

(5) Jifuthusami v. Chidambara, 7 M.H.C.R. 356. 

(6) Daivanayaga Beddiar v. Benukambal, 106 I.O. 616—^^^7 Mad. 
977=60 Mad. 857 (P.B.)V overruling Miittamal v. Chinnana, 4 Mad. 220. 

(7) D.O.B. (Cent. Prov.), Part V, 3; ated in Pindi Base' Court-Fees 

Aot. 
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ad valorem on the value of ihe property sought to be recovered 
from the defendant.® 

73. The reliefs claimed in a suit under S. 92, Civil Pro¬ 
cedure Code, regarding trust properties, even though including 
a prayer for possession, are incapable of valuation, as the 
plaintiffs sue merely in a representative capacity on behalf of the 
public, and not for their own advantage, and consequently such 
suits will not fall under this clause ‘*for moveable property other 
than money,” but would be chargeable under Art. 17, cl. (6) 
OF THE Court-Fees Act, 1870.** A suit under S. 92, Civil Pro¬ 
cedure Code, generally involves a question upon which no pecu¬ 
niary value can be placed,^** and even where the manager is 
sought to be removed, and another manager put in his place, it 
cannot be said that this is a suit involving the value of any 
portion of the trust property.'^ In the case of Thakuri v. Brahma 
Narnin,^- where the suit under S. 539, Civil Procedure Code, 
1882, corresponding to S. 92, Civil Procedure Code, 1908, was 
substantially one for possession, the Allahabad High Court 
refused to follow the principle laid down in Sonachala v. 
Manika,^^ observing that “if the principle laid down in that 
case were to be applied to a suit under S. 539 (=S. 92, Civil 
Procedure Code, 1908), and every suit under that section in which 
the appointment of trustees was prayed for, or the removal of a 
trustee was sought, had to be treated as a suit for possession of the 
property, the salutary provisions of that section would be 
seriously interfered with, and in many cases defeated.” “In¬ 
stances may often arise in which the trust property is of con¬ 
siderable value. ' If Court-fees had to be paid with reference to 
value whenever it was found necessary to bring a suit to 
remove a trustee who had committed a breach of his trust, such 
Court-fee might be prohibitive, and might prevent the institu¬ 
tion of the suit.”'"* Accordingly, it was held, that even the 
prayer that the plaintiffs themselves be appointed trustees is not 
a prayer for possession requiring a stamp on the value of the 
trust property, but it is a prayer for relief falling under Art. 17, 
Cl. 6, Seh. II of the Act, that is to say, a relief which it is not 
possible to estimate at a money value, and which is not otherwise 
pro%dded for by the Act. In following this ruling in the case of 


(8) U.B.R. (1892-06), IT, 59; and U.B.B. (1907, 1908), n, Bud¬ 
dhist Law Ecclesiastical, p. 1; cited in Nga Choh v. Nga Vu Gavrig, 4 T.C. 
815=TT.B.B. 1909, II, Bud^ist Law, l^'clesiastical, p. 5. 

(9) Bamrupdas v. Sujaramdas, 7 I.O. 92 (94) (Cal.) j also fee 8 Lah. 
730=110 I.O, 264=1928 Lah. 113; following, 19 All. 6(>=(1896) All. 
W.N. 187; 21 All. 200 (203) = (1899) A.W.N. 32; and 47 I.C. 983 
(984)=97 P.B. 1918; and see SuSalaimuthu v. PeriasuTidaram, 87 I.O. 
25=1925 Mad. 722; cf. Bamanuja v. Alagappa, 85 I.O. 801=1924 Mad. 
882. 

(10) Bamsupdas v. Sujaramdas, 7 I.C, 92 (94) (GaL). 

( 11 ) Ibid. 

(12) 19 All. 60=16 A.W.N". (1896), 187.. 

(13) 8 Mad. 516; also see 10 Cal. 599. 

(14) Thakuri v. Brahma Narain, 19 AD. 60. 
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Girdhari Lai v. Ravi Lal^^ the same learned Judges held that the 
mere fact that the plaintiffs in the suit, under S. 539, Civil Pro¬ 
cedure Code, 1882 (=S. 92, Civil Procedure Code, 1908), may 
ask for an account to be taken from the trustees and that the 
trustees may be compelled to refund monies alleged to have been 
misappropriated by them, does not take the case out of the pur¬ 
view of Art. 17, Ci. (6), Sell. II of the Court-Fees Act, and render 
the plaintiff liable to pay an ad valorem Court-fee on that part 
of their plaint. A similar view was taken in a later case, Gharaffar 
Husain Khan v. Yawar //ussain,'® and in that case following the 
decision of Calcutta High Court in Sajcdar Raja Chowdhry v. 
Gotir Mohun Das Baishyiai%^‘^ it was held that a suit for dismissal 
of trustees and for recovery of the trust propei’ty from the hands 
of a third party fell ^vithin the scope of S. 539, relying upon the 
words in the section ^*such further, or other relief as the nature 
of the case may require/’ The Allahabad ruling was followed 
by the Calcutta High Court in Ramrup Das v. BujaiXLyndas^^^ 
and in Belt Ram v. IshairdaSy by the Lahore High Court,'® 
where it was held that in a suit instituted under S. 92, Civil Pro¬ 
cedure Code, including a relief that the property of the trust 
may be made over to the new IMahant, and the newly appointed 
committee and a list of the said property may be prepared, there 
was nothing in the reliefs claimed which would take the case out 
of the purview of Art. 17, Cl. (6) of the Court-Fees Act, and 
that a Court-fee of Rs. 10 alone was sufficient. The Madras 
High Court, likewise, has held in Sadalai Muthu PiUai v. 
Beria Sundaram,^^ that a suit under S. 92, Civil Procedure Code, 
praying that the defendant trustee should refund to the trust a 
specified amount misappropriated by him and also that certain 
properties should be handed over to the new trustees to be appoint¬ 
ed under the scheme to be framed by the Couxi; falls under Art. 17, 
Cl. (6) of Sch. II to the Court-Fees Act. It is to be noticed that 
this Madras case was under the old Act, and followed the tend¬ 
ency in such cases to hold that a Court-fee of Rs. 10 
is sufficient. But under the (Madras) Court-fees (Amend¬ 
ment) Act of 1922, there is a clear ruling by Venkata- 
subba Rao, J. in Ramanuja v. Allagappa Chettify that a single 


(15) 2a All. 200. 

(16) 28 All. 112=2 A.L.J. 591=(1905) A.W.N. 208. 

(17) 24 Cfel. 418. 

(18) 7 1,0 . 92 (94) (Cal.). 

(19) 110 I.C. 264=8 Lah. 730=1928 Lah. 113; citing Bamrupdas v. 
Sujaram Das, 7 I.C. 92=14 C.W.N. 932=12 C.L.J. 211; Tluikun v. 
Brahma Narrow, 19 All. 60=(1896) A.W.N", 187; G^rShariXal v. Bamlal, 
21 AU. 200=(1899) A.W.N. 32; and Gopi Das v. IxU Das, 47 I.C. 983— 
27 P.R. 1918; cf. Umrao Mirza v. Jones, 10 Cal. 599 (A case- not under 
S. 599 of the Old Code of Civil Procedure) . 

(20) 87 I.C. 25=1925 Mad. 722=48 M.L.J. 514=1925 M.W.N. 
104; fnllnwing BaTnruvdos v. Sujaram Das, 7 I.C. 92—12 O.L.J. 211— 
14 O.W.N. 932 not foil.; Srinivasa v. Vemkata, (11 MJad. 148), the observa¬ 
tion that if damages on account of misappropriated moneys are claimed, 
Oourt^fee will liAve to be paid oa such amouata^ was obiter^ Refer Sumonuja 

0—13 



98 


The Court-Fees Act 


[Chap. Ill 


Court-fee of Rs. 50 only need, be paid in such cases,under 
Art. 17 (iii) of Sch. II to the Court-Fees Act, and the sum 
mentioned in the plaint, as his valuation of the relief cannot 
alter the character of the suit. 

74. MOVEABLE PROPERTY.—According to the 

definition in S. 22, Indian Penal Code, the words “moveable 
property,*' are intended to include corporeal property of every 
description, except lands and things attached to the earth or 
permanently fastened to anything which is attached to the earth. 
The General clauses Act I of 1868, S. 2 (6) says that “moveable 
property’* shall mean property of every description except im¬ 
moveable property”. The Indian Registration Act XVI of 
1908, S. 3, says that that “moveable property” includes stand¬ 
ing timber, growing crops, and grass, fruit upon and juice in 
trees, and property of every other description, except “immove¬ 
able property”. The expression “immoveable property”, 
is defined in General Clauses Act, (X of 1897) S. 3 
(25) ; also see Registration Act, S. 2 (6), and Transfer of 
Property Act, S. 3. Any part of “the earth,” when severed 
from the earth, is moveable property.^^ **Immoveable property/* 
as defined by the General Clatises Act, “shall include land, bene¬ 
fits to arise out of land, and things attached to the earth, or 
permanently fastened to anything attached to the earth.” It has 
been however used in varj’ing senses in different Acts of the 
Legislature.^^ Standing crops,** growing crops and trees** are 
held not to be moveable property within the meaning of the 
Limitation Act, the Small Cause Courts Act, (XI of 1865) and 
the Civil Procedure Code, 1882, and the Provincial Small Cause 
Courts Act (IX of 1887).*® All these are, however, expressly 
declared to be moveable property under Cl. 3 of the Transfer of 
Property Act.** The new definition oi. moveable property, in 
S. 2 (13) of the present Code of Civil, Procedure, negatives the 
view taken by the decisions under the Old Code, that growing 
crops are immoveable property.*® But this definition is con- 

V. Alagappa, 8.5 I.O. 801=1924 Mad. 882 (A single Court-fee of Re. 50 
need be paid under the new Court-Fees Act) . 

(21) 85 I.O. 801=1924 Mad. 882, supra. 

(22) Queeti'Em-press v. Shivram-, (1891) 15 Bom. 702; Suri Venicatap- 

•payya v. 'Venhamui, (1904) 37 Mjad. 531 (535) (F.B.). 

(23) See Indian Trustee Act, XX'VTI of 1866, S. 2: ^d Indian Begis- 
tration Act, III of 1877, S. 3: Begistration Act, XVI of 1908, S. 2 (6); 
Indiian Succession Act, X of 1865, S. 3. 

(24) Pandah Gasi v. Jenmtddi, 4 Cal. 665; Nattumiah v*. Nandrani, 8 
B.Ij.R. 509; Tafail Ahmad v. Banee Madhub, 24 ‘W.B. 394. 

(25) Gopal Chandra v. Bamjgn, 5 B.Xi.B. 194; In re Hormasji Iranx, 

‘13 Bom. 87. ^ -..4 

(26) Madaya v. Veiikaia^ 11 Mad. 193; Cheda LaZ v. Mulchand, 1* 

All. 30; Ganga Prasad v. Narain, 1 AU. 394.. 

(27) Bajdhandra Bose v. DharTnaohandra, 8 B.Ii.B. 510. 

(28) Cheda Lai v. Mvichand, (1892) 14 All. 30 (34); Sadhu v. 
Sambhu, 6 Bom. 592 (593); In re Bormasji, 13 Bom. 87 (89); SuratJal 
V. Uinarhaji, 22 C^l. 877 (885); Manghun v. Dolhin, 25 Oal. 692 (699); 
Modayya v. Venkata, 11 Mad. 193 (196); MurUdhar v. Molu, 27 I.O. 
935 (937)=11 N.Ii.B. 18; AhduXlab v. AsrafaU, 7 C.Ii.J. 152 (166). 
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fined to the purposes of tlie Code only.^^ The question, therefore,, 
arises, what is the meaning of the expression, “moveable pro¬ 
perty’' as used in this clause. The term is not defined in the 
Act, and so the definition in General Clauses Act (X of 1897) 
S. 3 (25) udll have to be taken as applicable. 

75. DOCUMENTS. —Moveable property includes docu¬ 
ments. The decisions are not unanimous as to how a suit for 
the recoveiy of a bond, or document is to be valued for purposes 
of Court-fees. A document of title is a typical case of moveable 
property, but it has no assessable market-value, and provision 
has been made for it specifically in CL (iv) (u) of the Act, under 
which Court-fees has to be paid ad valorem according to the 
amount at which the relief sought is valued in the plaint.^*^ In 
Chet^ingii v. Mulsiyigh the Punjab Chief Court, held that a 
suit to recover possession of bonds executed in plaintiff’s favour 
by third parties which had been entrusted to defendant as plain¬ 
tiff’s agent, was a Small Cause suit, and that “as bonds have a 
value in themselves as forming additional security for rights 
they should be held to be property. They must not be valued as 
so many pieces of paper or manuscript. They must have their 
value stated in the plaint and that could be nothing less than the 
amounts for which they were held as seexirities. ” Bxit, in Salig^ 
Ram V. Dewan Mahomed Fazl~Makhan.^^ where the suit was for 
the recovery of cei*tain mortgage-deeds on the ground that the 
amount of the deeds had not. been paid, and the defence was that 
it had been paid, the Chief Coui*t, held that the real point in 
issue was not whether plaintiff was entitled to recover the docu¬ 
ments, but whether the amount had been repaid. Accordingly, 
the valuation of the suit for purposes of jurisdiction was made to 
depend upon the amount in contest, and the suit fell for purposes 
of Court-fee under this Cl. (iii) of S. 7 of the Court-Fees 
There must be considerable difficulty, however, in assessing the 
market-value of a document, as it depends on so many considera¬ 
tions besides the ostensible figure for which the bond has been 
executed. A plaintiff, if left to himself, may put a mere nominal 
value on the document, while on the other hand it might be in¬ 
equitable to declare the market-value at the exact amount sccurea 
by the bond. As observed by Mr. Satyamurti Ayya^ t e 
Court will have to consider oil the merits of edch case whether the 
valuation is. proper, and adequate.' 

76. MARKET-VALUE.— No hard and fast rule is 
possible: in such cases-but it may be safely suggested that me 
amount recovjerahle oru the document, should be the criterion m 
these cases of its market-value. If the document passes ^ ® 
■property by mere delivery, the value of the property to w ic i 

(29) MurKdlutr v. Moht, (1915) 27 I.C. 935 (936); Devarasetti v. 

pevarasetti, 31 I.d. 796=18 M.L.T. 532. • * . 

(30) Naro Chrtmn^ji :v. Bam Bai, (1894) P- ( uit or 

delivery of a bond, and for injunction). 

(31) 10 P.B. 1871.' - 

(32) 39 P •'875. 
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relates may be taken to be its. value. If, however, the document 
has a value to a particular person, and has no value to others, its 
value to the person claiming it shall be the value fixed by him. 
See S. 7 (iv) In mOvSt cases, the market-value of a docu¬ 

ment is its value to the party concerned, but face value of a bond, 
or General Property Note, has been taken as the market-value in 
some reported cases.®"* 


■ 77. JURISDICTION. —The usual practice is to have 

suits for recovery of documents, with a definite money claim in 
the alternative, if the defendant fails to deliver the documents 
sued for, and this money claim represents the market-value of the 
documents both for purposes of Court-fee and jurisdiction. 


{iv) In suits— 

for moveable pro- loi mOVCSblc propcrty 

perty of no market- where the subj ect-matter has no 

market-value, as, for instance, in the 
<?ase of documents relating to title. 


to enforce a ricjht 
to share in joint 
family property; 


fora declaratory 
decree and consequ¬ 
ential relief; 

for an injunction ; 


for easements; 


for accounts; 


{h) to enforce the right to share 
in any property on the ground that 
it is joint family property, 

(c) to obtain a declaratory 
decree or order, where consequential 
relief is prayed, 

{d) to obtain an injunction. 

(e) for a right to some benefit 
(not herein otherwise provided for) 
to arise out of land, and 

(/) for accounts— 


according to the amount at which the relief 
sought is valued in the plaint or memorandum of 
appeal. 


In all such suits the plaintiff shall state the 
amount at which he values the relief sought. 


Syruj^sis, 


78. liOgislative changes. 

79-80. IfOcal amendments. 

91. Scope and applicability. 

82. Valuation of suit at option of 
plaintiff. 


83. Power of Oonrt whether to re- 

Tlse BBch vahiation. 

84. Vatmatien in appeal. 

86. Jpgrisdictipn,—^Valuation of suit. 


(33) MTuthuswamy's Court-Fees Act, pp. 80, 81. 

(34) Chetsingh v. Mulsingh, 10 P.B. 1871; cf. Salig Ram v. JfoAo- 
med FaalaiUahkhant 39 P.R. 1875; and Mahomed Maaik v. MaJkai Mtikha- 
drai, 10 Cal. 380 (Suit to set aside a truat-dcied, and to recover trust money, 
valued for appeal, the same as for plaint in the suit at the amount of 
promissory notes in question). 
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Comments. 

78. LEGISLATIVE CHANGES.— The words ‘and 
the provisions of the Code of Civil Procedure, 1859, S. 31, shall 
apply as if for the word ‘claim’ the words ‘relief sought’ were 
substituted” at the end of the paragraph have been repealed b^^ 
Act XII of 1891. 

79. LOCAL AMENDMENTS—Bombay— By Bombay 
Act II of 1932, the words “other consequential relifes” 
have been added to Cl. (d) of this paragraph. 

80. Madras. —By Madras Act V of 1922, a proviso relat¬ 

ing to the valuation of immoveable property is added to Cl. 
(c) as the penultimate paragraph. A new paragraph 7 (iv) A, 
relating to the valuation of suits for cancellation of decree or 
document is added. __,_ 

81. SCOPE AND APPLICABILITY.— This para¬ 

graph (iv) comprises six clauses relating to six different classes 
of suits, and omitting Gl. (b), “it is to be observed that all 
the suits in the paragraph are claims for a relief which is not 
properly assessable in money. It is further observable, that 
“in all of the ten clauses in S. 7, with the single exception of 
Cl. (iv), the Legislature has prescribed an ad valorem system or 
some guide whereby the valuation for the purposes of the Act 
may be ascertained. But the nature of the suits comprised in 
the six articles of that clause, which in some instances renders it 
impossible or generally extremely difficult to lay down an even 
approximately fair ad valorem scale as a means of fixing the 
Court-fee in such suits, would appear fully to account for the 
Legislature leaving it to the plaintiff to name the valuation, as 
it pritna facie appears to do in enacting that the amount of fee 
shall be computed “according to the amount at which the relief 
sought is valued in the plaint.”*® As remarked in the statement 
of objects and Reasons for the New Court-Fees Bill, it is agreed 
that paragraph IV of S. 7, which deals with the cases m which 
the plaintiff is allowed to value the relief sought is very unsatis¬ 
factory.” As regards application of particular clauses it has 
been held by the Madras High Court*^ that the application of 
any particuiar clause of S. 7 must depend on the substance ot 
the claim and not on the mere words used in the plaint. A lur- 
ther rule to be observed is that regard is to be had to the frame 
of the plaint, viz., the Court-fee payable has to be determined on 
the nature of the allegations in the plaint and not on what is set 


(35) Per Batchelor, J., in Dadgu v. Sitarom, 33 Bom. 658—11 

li.R. 1074=4 I.O. 243. « i. 

(36) Per Westropp, C.J., in Mandhar Ganesh v. Bawa Bamoharandaa, 

2 Bom. 219=2 Ind. Jur. 602. ^ ^ 

(37) ^la^or Tyengar v, flfrwiivoaa Iyengar, (1®25) 91 ^ ^ 

=1925 Mad. 1248^^ M.L.J. 406; a\Bo see 30 Mad. 18; 28 ^9 

=38 Mad. 922 (P.B.); 1933 Mad. 439 (a); and see Para. 55 (3> for 
Calcutta, Nagpur and Patna cases to same effect. 
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up or pleaded in the defence.^® For the purpose of ascertaining 
the Court-fee payable one must have regard to the allegations in 
the plaint and it is not the function of the Court to ask itself, 
whether those allegations are true or probable.®® “In such an 
Act as the Court-Fees Act, if there is a special provision which 
applies to a particular case, then that special provision must be 
applied by the Court rather than some general classification, in 
which the suit may also be included, which may be more favour¬ 
able to the plaintiff.”^® 

82. VALUATION OF SUIT AT OPTION OF THE 
PLAINTIFF. —As observed, the Westropp, J. ; in a Bombay 
case,^i there are strong reasons, in the case of each of the six 
classes of suits which comprise Cl. (4) of S. 7, why the valuation 
of relief sought in the plaint should be left to the plaintiff, or 
his pleader who prepares the plaint. In class (a) the property 
has no market-value. In class (h), the proper valuation is very 
difficult, and especially for a parcener other than the family 
manager. In class (c) numerous divergent views are possible as 
to what is the primary, and what is the auxiliary relief. In 
classes (d) and (e), it would be impossible to name any except a 
fancy value. In class (/), the party suing for an account, would 
be quite unable to state what the balance due to him may be," 
and if the defendants have withheld their books, “the plaintiff 
would not, in all probability, be able to make any trust-worthy 
estimate of the deficiency, if any, in their accounts," and the 
Court would find “much gi*eater difficulty in conjecturing what 
that deficiency may be". 

83. It is a Cardinal rule of construction of statutes in 
OENERAL that where the words used are clear and unamhiguoMs, it 
is the plain duty of the Court to give effect to them, according to 
their plain literal sense, neither adding to, nor subtracting from 
them, with a view to any suggested improvement, or to avoid any 
hardship, or even absurdity, inconvenience or injustice.-*^ Where 


(38) Sivasuhramarxia v. Subrarnania, 1932 Mfad. 409=138 I.O. 88= 

35 M.L.W. 393; see Para. 55 (1), (2), ante. 

(39) Secretary of State v. Lalchanna, 1933 Mad. 430=141 f.O. 80 
=64 M.L.J. 24>=]933 M.W.N. 144; also see ManiTckam PiUai v. Mvrvr 
gesanxy 1933 Alad. 431=64 M.L.J. 576=37 M.L.W. 748. 

(40) Ven'ka.tasiva Pao v. Venlcaianatra^mha^ 1932 Mad. 605 (608) = 
139 I.C. 317=63 M.L.J. 764=36 Mi.L.W, 225=1932 M.W.N. 992. 

(41) Per Westropp, C.J., in Mandixar Ganesh v. Bawa JRamchamdaat 
2 Bom. 219=2 Ind. Jur. 602. 


(42) See Para. 7, ante, as to principles of construction of statutes: and, 
also seo Karimbhai Abdul Hussain y. Ahmedali Lukman-jU 1933 Bom. 91 
(A Court can only deal with' an Act as it stands, end it is for the legis¬ 
lature to amend qr to rem'dy existing defects); Srinivasa Bajamani v. 

Senapathi, 1932 Mad. 612 (P.B.); '(the Court has to deal with what the 
legislature has put before it, and it is not at libefty to turn itself into a 

legislative body for the purpose of supplying defioiencics in a Statute); 

iAfercdntile Bank of India v. Official ■ Assignee, 1933 Mad. • 207 (The doty 
of a Court is not' to draft laws so that they may be just or reasonable or 
constant to accepted principle). 


j 
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th© language is plain, the Court cannot be influenced by any 
extraneous consideration, as to the supposed policy or intention 
of the law, or any general principles of law or equity.^^ ^ Court 
in interpreting a statute has no right to remedy its defects or 
to supply its omissions, nor is it entitled to modify the plain 
meaning of the language used by the Legislature in order to 
avoid any undesirable consequences.^^ A Court cannot read into 
a statute words not found there, unless the necessai'y implication 
of the context so requires it,^^ and clear words cannot be destroyed 
on the ground of equity or unreasonableness,^*^ nor express pro¬ 
visions modified or nullified with reference to any practice of 
the Court>^ 

84. The Court-Fees Act is a fiscal measure and is to be 
construed strictly and in favour of the subject.^® 

Accordingly, it has been held in a series of rulings, by the 
High Courts in India, that the S. 7, Cl. 4, gives an absolute and 
unfettered discretion to the plaintiff to put his own arbitrary 
valuation in suits of the six descriptions named, and that the 
Court has got no power to curtail this discretion in any way, and 
to determine the proper value of the claim which the plaintiff 
ought to put."*® 

85. Allahabad.—It was held, by the Allahabad High 
Court, in Ostoche v. Haridas,^^ that under the Court-Fees Act, 
the valuation of the relief sought rests with the plaintiff and not 
with the Court’' and, in Jogal Kishore v. Bindeshri Chanhey, 


(43) Nannu Mai v. Sam ChaiuJ^r, 1931 All. 

pronsion of Statute has to be followcnl, and given effect to, ami it cann t 
be displaced by a mere equitable principle, however, wholesome it nuffbt be;, 
1933 ksh, 3, at p. 5=22 I.O. 503 (506) = 1U P-B- 1913 (F-B.). 

(44) 9 l^h. 689=113 I.C. 769=1928 Lah. 337; 133 I.C. 587 (o89); 
135 I.C. 119 (130); 1928 Mad. 746. 

(45) Damoda^r Has v. Jaboo Sinffh, 39 I ^ Vfifor 

Gaya Prasad, 90 I.O. 180=48 All. 175=192o All. 610 (612). 

(46) Baijnath v. Sajjusingh, 1926 Oudh 101 (111)—91 I.C. ,583. 

(47) Velayutha v. Gom^idasamU 4 I.C. 1115 (lllG); NantU Sam v. 
Jogendra, 82 I.O. 297. 

(48) See Para. 7, ante, citing 1918 P.C. 188; 61 P-R- 18-7 ( ■ -L 

58 Cal. 474; 1925 Sind 67; 1931 Mad. 525 (683); 1931 Nag. lo6 (F.B.), 

* 

(49) 2 All. 869; 4 All. 329; t/. 36 All. 690=24 I.O. ^ 

All. 501; also see 66 I.O. 841=1922 All. 228; and 47 All ^66-89 I.C. 
122=;1925 All. 787; and see 2 Bom. 219; 8 Bom. ^J 

31 Bom. 73; 33 Bom. 307 (311); bud 33 Bom. J”*?; 

331 (335); 56 Bom. 23=137 I.C. 702=1932 Bom 111 ; and, a/. 17 
Cal. 680; see 32 Oal. 734; cf. 6 C.L.J. ■^ 27=11 C.W N 705 17 . . 
162=21 I.C. 404 (771); eee 50 Cal. 604=75 I.C 474=1923 Cal. 331, 

and cf. 86 I.C. 853=1925 Cal. 8-14 (815); and ^ 

(P.B.); 66 I.C. 34 (36)=1922 Lah. 236; 2 Lab. ..g— 

1926 Lah. 242; 91 I.C. 32=1926 Lah. 189; ^ 15 

1922 All. 228; 107 I.C. 609=9 Lah. 366=1927 Bah. 890 ^ 

Mad. 294; 20 M-ad. 289; 23 Mad. 490 ; 24 34 27 Mml. 480^ 

1931 Mad. 94 (96)=129 I.C. 824: 1931 Mad. 375 —132 I.C. 129, 1J32 
Mad. 565=137 I.C. 871; 1933 Mad. 330=141 I.C. 602. 

(50) 2 AU. 860. 
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that in a suit for a declaratory decree, in which consequential relief 
is sought, falling under S. 7, Cl. 4 (c), Court-Fees Act, the 
valuation for purposes of Court-fee and jurisdiction rests with 
the plaintilf.^ However, in Mt. Ja'geshra v. Durga PrashadJ^ 
Tudball, J. expressed ‘^considerable doubt as to whether plaintiff 
is entitled to put on it a fictitious value and not the correct and 
proper value which is known to him," though he found it 
“really unnecessary to express an opinion on it;" and, Richards, 
C. J. while holding that “it is quite clear that under the pro¬ 
visions of section (CL 4), the plaintiff has to pay an ad valorem 
Court-fee according to the amount at which the relief sought is 
valued.” went on to explain “that the proper meaning to be 
attached to the latter words is that the plaintiff shall irvly 
state the amount at which he values the relief sought, and that 
it cannot mean that a plaintiff is entitled to put in a fictitious 
value when the relief is capable of valuation. fit may be 
obser\'ed that the words “truly state" are an addition, or an 
improvement, but this interpretation would be inadmissible 
according to the canon of construction above referred to that 
Court cannot read into statute words not found there.] It was 
again held in Mahhom Lai v. Sn/rju Prasad,^ in a suit falling 
under S. 7, Cl. 4 (c). of the Act, that “the plaintiff in such a 
suit must pay Court-fees on the value of the claim as stated in 
the plaint." Similarly, in Pirya Das v. VUayat Khan.* In 
Manni Lai v. Thaknr Eadliey Gopalji^ the ruling in Jageshra v. 
Durga Prasdd Singh is cited, and the Court was “not prepared to 
recommend a reconsideration of that decision," although it was 
arguable that on the wording of the section “the relief sought" 
means the “consequential relief" spoken of in sub-Cl. (c). It 
was not desired “to unsettle the law laid down by a Bench of two 
Judges more than ten years ago.” The Court accepted the con¬ 
tention “that the value for purposes of Court-fees is to be deter¬ 
mined first, and that for purposes of jurisdiction must follow on 
the same," but it was observed that “the plaintiff in a suit in 
which consequential relief is prayed cannot at one and the same 
time obtain the ser^dees of the highest possible tribunal for the 
determination of his claim, and evade the payment of ad valorem 
Court-fees." It was held, therefore, that “if for purposes of 
jurisdiction he sets a high value on the relief by way of declara¬ 
tion, and a merely nominal value on the relief by way of in¬ 
junction, it is doing him no injustice to hold that the “reWe/ 
sought^^ on which the Court-fee must be levied, is the sum total 
of the two reliefs."® In suits for account, falling under S. 7, 


(1) 4 All. 320=(1882) 2 A.W.N. 44. 

(2) 24 I.C. 679 (682)=36 AU. 500. 

(3) 1885 A.W.N". 48. 

(4) 22 All. 384=1900 A.W.N. 119. 

(5) 87 I.C. 190 (194)=47 AU. 501=1925 All. 602; citing 24 I.C. 
679=36 AU. All. 500. 

(6) Afannt JLal v. Thakur Badhey Gopalji, 87 I.C. 190 (194)=47 All. 

501=1925 All. 602; aUo see and cf. 50 AU. 610=1928 All. 248=26 A.L. 
J. 316=115 I.a. 655. • 
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CL (/), the Court held, that the valuation in an appeal from a 
preliminary decree, rests vdth the defendant appellant, who may 
put his own valuation on the memorandum of appeal, and pay 
Court-fee accordingly.* Similarly, in partnership suits falling 
under sub-Clauso (/) of S. 7 (4), the defendant's right to give 
his o^vn valuation could not be challenged.® The High Court 
observed that “the statute must be construed in favour of the 
subject who has to pay the Court-fees, adding that, “if the 
Legislature considers that the language is defective, it is for the 
Legislature and not the Court to cure the defect. The words must 
be interpreted as they stand.It was pointed out that “it 
follows that in cases where the valuation has of necessity to 
BE ARBiTR.ARY .AND TENT.ATiVE, the person who has to present a 
petition of plaint or appeal, and who is called upon to pay the 
necessary Court-fee, will have to fix the valuation, and unless 
the Court is of opinion that the valuation has been put down 
fraudulently, it will be difficult not to accept the valuation so 
made.® The Court was quite “conscious of the fact that in some 
cases this interpretation of the section will be unsatisfactory and 
may lead to inconvenience, . . . and the absence of uniformity 
(of valuation by Plaintiff and Defendant in different stages of 
same litigation, in a suit for account) was “likely to be em¬ 
barrassing. but the result is due to the drafting of the section as 
it stands.”^® 

86. Bombay.—In Manohar Ganesh v. B:nva Rnm- 

charudas,^^ Westropp. C.J.. explained that the. nature of the suits 

comprised in the six articles of Cl. (4) of S. 7 of the Court-Fees 
Act, which in some instances renders it impossible, e.g., in Art. (a), 
and in others either impossible or generally extremely difficult to 
lay down an even approximately fair ad valorem scale as a means of 
fixing the Court-fee in such suits, would appear fully to account 
for the Legislature leading it to the plaintiff to name the valufition, 
in such cases; and that it was “at least some incongruity, if 
not absolute repugnanev, * ’ in treating the Judge as at liberty by 
S. 31 of the Civil Procedure Code, 1882, to pronounce the relief 
sought to be “improperly valued.In hakshman v. Babajt, 
it was broadly laid down that “what prtma facie determines the 
jurisdiction is the claim, or subject-matter of the claim, as 
estimated by the plaintiff;’’ but in that case West, J. also said: 
“An exaggerated claim thus brought for the purpose of getting 


(7) KiPnhaiya IaH v. Earn Sarup, 44 All. 542—66 I.C. 841 19-2^ 

All. 228=20 A.L.J. 416. _ 

(8) Chunni Lai v. Sheo Charan, 47 All. 756=89 I.C. 1.^2—1925 AU. 
787=23 A.L.J. 725. 

(9) Per Sulaiman. J., in Chunni Lai v. Sl^o Charan Lai, 89 I.C. 
122=47 All. 756=1925 AU. 787=23 A.L.J. 725. 

(10) Ibid., per Sulaiman, J., supra. 

(11) 2 Bom. 219. 

(12) (1883) 8 Bom. 31; folld. in JasodJia v. Chhofu, 34 Bom. 236—4 
I.C. 836=11 Bom. L.R. 1352. 
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a trial in a different Court from the one intended by the Legis¬ 
lature is substantially a fraud upon the law, and must be rejected, 
whether it arises from mere recklessness or from an artful design 
to get the adjudication of one Judge instead of that of another.” 
In Sardar Singhji v. Ganpat Singhji,^^ reference has been made 
to the decisions of Allahabad High Court in Ostoche v. Haridas,^* 
and Jog<d Kish-ore v. Tale Singh,^^ and relying upon ManoTiar 
Ganesh v. Bmoa Ramchamdas,^^ it was held that the valuation 
“did not form part of the functions of the Court, but could be 
made by the plaintiff as he pleased. The ruling in Dayaram 
Jagjiixm v, Gordhan Das Dayaram^^ concerned the interpreta¬ 
tion of Ss. 8 and 11 of the Suits Valuation Act, in connection ^vith 
suits for declaration with consequential relief, falling under S. 7 
(4) (c), of the Court-Fees Act, and Russel, Ag. C. J., observed 
that under S. 8 of the Suits Valuation Act, “the value as deter¬ 
minable for the computation of Court-fees and the value for the 
purposes of jurisdiction shall be the same.” and held that the 
word ‘determinable’ implied “by the Coui-t who has to try the 
case: ’' and ‘' whether or not a suit has been properly valued is a 
preliminary question which ought to be disposed of before the 
case goes to trial. The ruling of Calcutta High Court in 
Boidya Nath v. Mabhanlal,^^ was relied upon for the view that 
Legislature nevei' intended to leave it to the plaintiff to choose 
the Court in which he should bring his suit (for possession of 
partition of property) by assigning an arbitrary value to the 
subject-matter of the suit, and the provisions of the Suit Valua¬ 
tion Act VII of 1887, Ss. 7, 8 and 11 were considered to “clearly 
indicate that that is not the intention of the Legislature.” 
Ason, J in the same case, observed, that “there is no express pro¬ 
vision in the Suits Valuation Act making the valuation for the 
purposes of jurisdiction prima facie deteiminable by the plain¬ 
tiff in any suit which can be valued lower for the computation of 
Court-fees;” and he held that the value must be (where disputed) 
determined by judicial decision in the suit, such determination 
being subject to the provisions of S. 11 of the suits valuation 
Act, VII of 1887. This ruling was distinguished in Vachlhani 
Keshabhai v. Vachha7ii Nanbha Bavaji,^^ on the ground that “the 
learned Judges there treated it as a suit in which there was a 
claim for possession,” and following the view taken by the 
Calcutta High Court in Hari Stmker Dutt v. Kalikum'ir Patra,^^ 


(.13) 17 Bom. 56, citing. 

(14) 2 AU. 869. 

(15) 4 All. 320. 

(16) 2 Bom. 219 (226, 227). 

(17) Per Telang, J., in. 17 Bom. 56 (61). 

(18) 31 Bom. 73=8 Bom. L.R. 885. 

(19) Per Russel, A.O.J., in Dayaram Jagjivan v. Gordfia^ndas Daya-^ 
ram, 31 Bom. 73 (77), citing Joytara Dassee v. Mahomed Moharadc, 8 
Cal. 975; and Dai Maberbai v. Maganchand, 29 Bom. 229. 

(20) 17 Col. 680 (683). 

(21) 33; Bom. 307,(311)=! I,C. 108. 

(22) (1905) 32 Oal. 734. 
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it was held that in a suit for a declaration and consequential relief 
the Court must accept the value of the relief stated in the plaint 
for the purpose both of the Court-fees and jurisdiction, and that 
the words of S. 8 of the Suits Valuation Act VII of 1887 lead to 
that conclusion.^ In Dagdu v. Tota Ram~‘^ the difficulties beset¬ 
ting the question of Court-fee in a suit falling under S. 7 (iv) 
(h), were got over by holding that the suit for partition of cer¬ 
tain houses, sites, and lands, in which the valuation for Court-fee 
was assessed differently to its market-value, fell under S. 7 (v) 
of the Court-Fees Act, and that in consequence S. 8 of the Suits 
Valuation Act, 1887, did not apply. The decisions of the 
Bombay High Court are to the effect that it is open to the plain¬ 
tiff to put his o^vn valuation on the claim for the purpose of 
Court-fees [under S. 7, Cl. (c)], and that the same value must 
determine the value f(u* the purpose of jurisdiction,-^ and the 
course of decisions on this point has been approved by the Privy 
Council in Sunderhai v. The Collector of Belgaum.^^ It has been 
recently held, in Ishwarappa v. Dhunji Bhanji,^"^ that under S. 7, 
Cl. (iv) (/), Court-Fees Act, the valuation for the purposes of 
Court-fees in a suit for accounts lies in the discretion of the 
plaintiff.*' According to S. 8, Suits Valuation Act, VII of 1887, 
in a suit for accounts the value for the purposes of the Court-fees, 
and the value for the purposes of jurisdiction shall be the same. 
It would, therefore, follow that in suits for accounts the valuation 
for the purposes of Court-fees and for the purposes of jurisdiction 
shall be that which has been fixed by the plaintiff in the plaint. * 

87. Lahore.—The view taken in Harichand v. ,Tuvan- 

was different from that in the Madras case in Gurni'ajamma 
V. Venhata Krishnam;^*' and following a Calcutta case, in Botdya 
Nath V. Makhanlal,^^ it was held that it is not permissible for a 
plaintiff to value the relief sought for purposes of Couit-fee at 
an arbitrary value, inconsistent ^vith his own valuation, in the 
plaint, of the property claimed. But, a Full Bench Ruling of the 
Punjab Chief Court, in Bami v. Lachhman,^^ has held, after 
noticing the conflict of decisions, that the valuation of the relief 
sought rested with the plaintiff, where the suit was one falling 
under S. 7, (iv)i (c) of the Court-Fees Act, and the Court must 

(23) Per Scott, C.J., in 33 Bom. 307 (311). 

(24) 33 Bom. 058 (664). 

(25) BaZhrishna Narain v. Jankibai, 44 Bom. 331 (335),—For Shah, J. 

(26) 1918 L.R. 46, I. A. 15=43 Bom. 507=1918 P.C. 188. 

(27) 1932 Bom. 111=56 Bom. 23=137 I.C. 702=134 Bom. L.B. 44. 

(28) 1932 Bom. 111=56 Bom. 23=137 I.C. 702. 

(29) 28 P.B. 1903. 

(30) 24 Mad. 34, 

(31) 17 Cal. 80. 

(32) 111 * P.R, 1913=22 I.C. 503=228 P.W.R. 

23 P.L.B. 1914 (F.B.) (Dist. and Not 

680 Dias; 11 C,W.N. 705: 14 C.L.J. 47=40 Cal. 245 Rof. and 
foil.; 2 All. 869; 4 All. 320 (F.B.); 15 All. 363; 20 Mad. 
289; 23 Ma<l. 490; 24 Mad. 34; 27 Mad. 486; 2 Bom. 219; 17 Bom. o6; 
29 Bom. 207=33 Bom. 307; 32 CAl. 734. 
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accept such valuation for the purposes of Court-fee. It was 
observed that the words of the concluding paragraph of S. 7 (iv) 
of the Act were perfectly clear and unambiguous, that apart 
from the well-recognized rule that in all fiscal enactments, 
words are to be construed’' precisely, “and in a manner which 
“bears least heavily on the subject," the doctrine could not be 
agreed to, that the interpretation of a section of an Act, when 
the words of the section are perfectly clear, is to be 
arrived at only after a consideration of “the history" of the 
law relating thereto and that the Court is not concerned with the 
results which may ensue from giving effect to the plain meaning 
of the words used by the Legislature. This authority lays 
doAvn that as a general rule, the value as determinable for the 
purposes of Court-fees and the value for purposes of jurisdiction 
is the same, (S. 8 of the Suits Valuation Act), but this means 
that the amount at which the plaintiff in such suits values the 
relief sought by him for purposes of Court-fee, is to be taken, 
despite anything to the contrary in the plaint, as the value for 
purposes of jurisdiction. Accordingly, it has been held in later 
rulings, follo^ving the Full Bench, that in a suit under S. 7 (iv), 
of the Court-Fees Act, the Courts are bound to accept the valua¬ 
tion placed by the plaintiff upon the relief sought by him, even 
though such valuation is arbitrary, and inadequately repre¬ 
sents the value of the property.®^ Similarly, in a suit fall¬ 
ing under S. 7 (4) (/) where the defendant is appealing against 
a preliminary decree passed against him in the suit for accounts, 
he is entitled to put his own valuation on the memorandum of 
appeal, and pay the Court-fee on that valuation, and is not bound 
to accept the valuation given by the plaintiff in his plaint.®^ In 
Buramal v. T'ldsi the High Court held that -where a suit 

falling within S. 7 (iv) (c) of the Court-Fees Act, has been 
erroneously valued for purposes of jurisdiction at the actual 
value of the property which was the subject-matter of dispute 
under the impression that the suit falls under Art. 17, Sch. II of 
the Court-Fees Act, the plaintiff may be allowed to amend the 
plaint and value properly the relief which h? seeks for purposes 
of Court-fee, and the jurisdictional value will be the same as the 
v'alue for purposes of Court-fee. 

88 . Madras.—In Parathayi v. Sankum<i7:if the Madras 
High Court, held in a suit for cancellation of an agreement to 
sell, that the plaintiff was bound to pay Court-fees upon the value 


(33) Nandan Mai v. Salig Ram. 1922 Lah. 236=66 I.C. 34 (36); 
Dicarka Das v. Krishan Kishore, 2 Lair. 114=3 L.L.J. 349; also see 

Kesh v. Mela Ram, 94 I.C. 650=1926 Lah. 242 (Heldy that in a 
suit for rendition of accounts, the option or discretion of the plaintiff in 
Axing his valuation is not confined to those cases where th®, value of the 
relief cannot be ascertained at the time, the plaint is presented) and “the 
plaintiff is eutitlrd to exercise the prirtlege of valuing his relief at any 
figure he chooses**. 

(34) Thakardas v. Daulat Ram, 91 I.C. 32=1926 Lah. 189; following 
44 All. 642=66 I.C. 841=1922 All. 228. 

(35) 107 I.C. 609=9 Lah. 366=1927 Lah. 890. 
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of his interest in the document sought to be invalidated,^® In 
Yelu Goxindan v. Kurtuimveluy^'^ Avhere the plaintiff had brought 
a suit for partition of family property, falling under S. 7 (iv) 
(6), it was held that the suit should be valued for purposes of 
Court-fees at the relief sought in the plaint, viz., at the value of 
the share claimed, and the valuation for purposes of jurisdiction 
should follow and be the same as that for Court-fees. Similarlv, 
it was held in Samiya Mavali v. that where S. 7, 

Cl. (4) (c), applied, the valuation given by the plaintiff was the 
valuation to be accepted: and, that in the absence of rules framed 
applicable to the cancellation and delivery of an instrument in 
writing, the value given by the plaintiff, in the plaint, could not 
be revised.^® In Chiniiamal v. Madarsa Rowther*^ the High 
Court was clearly of opinion that in cases falling under S. 7, 
Paragraph (iv), the law ‘‘expressly provides (and only in that 
class of suits) that the plaintiff should state in the plaint itself, 
under the sanction of verification, the amount at which he values 
the relief sought, and the Court has no jurisdiction to decline to 
accept the same, or to revise it, a power which is limited to cases 
provided for by S. 9.’' The Court-fee payable in suits (for 
partition) where the plaint is one to which S. 7 (4) applies is 
on the value of the relief sought, which the plaintiff has the right 
to value in his own way."*^ In suits for declaration and consequen¬ 
tial relief, plaintiffs are likewise entitled to value consequential 
relief in any way they chose, subject to the recent proviso that in 
the case of immoveable properties the value should be at least 
half the value as arrived at by applying the rules of the clause.**- In 
Suryana^rtiyana v. Raja of Viziamgram*^ where the suit was 
one substantially a suit for accounts, falling under S. 7 (4) (/), 
the Court held that the fee payable is to be computed according 
to the amount at which the relief sought is valued in the plaint, 
and although the plaintiff had valued the suit for purposes of 
jurisdiction at a different figure, this valuation for jurisdiction 
was immaterial. It was observed that “the authorities show that 
in a suit governed by S. 7 (4) (/) a plaintiff is entitled to pay 
Court-fee on the value he has thought fit to give to the relief 


(30) 15 Mad. 294. 

(37) 20 Mad. 289. 

(38) 23 Mad. 490=10 M.L.J. 240. 

(39) See GuruvajaTtvnui v. Venkatakrishna, 24 Mad. 34 (Court has no 

power to increase the value put by the plaintiff). 

(40) 27 Mad. 480 (Court could not revise the valuation put by plaintiff 

or decline to accept the plaint); also sec Chelasami Bamiah v. Chel^ami 
JJawwamt, 18 I.C. 363=24 M.L.J. 233=13 M.L.T. 128; 1915 M.W.N. 
105 (F.B.), holding that the valuation given by the plaintiff in cases 
coining under Cl. (4) is conclusive. This question was not *** 

^runaohellam Chetty v. Eangasamy PilJai, 28 I.C.79 —38 Mad. 
922 (P.B.). _ 

(41) Sun&ira Gonapathi v. Daivasiffamani, 1931 Mad. 94 (96) — 
129 I.O. 824=1930 M.W.N. 358. 

(42) Aohatta Balahri 9 hna v. Vishne. Nomhudiri, 1931 Mad- 375= 
188 I.O. 129=1930 M.W.N. 509. 

(43) 1932 Mad, 665=137 I.C. 871=35 M.L.W. 358. 
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sought, notwithstanding that he has through mistake or inadver¬ 
tence stated the value for the purposes of jurisdiction at a differ¬ 
ent figure/’'*^ Similarly, in suits for taking accounts in partner¬ 
ship and partition suits, it has been held that the appellant, 
whether defendant or plaintiff, is in the position of a plaintiff, 
and he can file the appeal on any valuation he likes and pay 
Court-fee on it and the whole case can be heard on such payment."*® 

89. OTHCR COURTS.—The Judiciai. CoMMissio>rER of 
N.-W. F. Provinces, has held in No. 125, Judicial Record, that 
the Court-Fees Act should be read strictly, and that there is 
no reason to depart from the invariable practice of this Province 
which allows a plaintiff to put his own valuation on suits, and 
debars the Courts from interfering with that valuation.*® The 
Rangoon High Court has held in Sit Sole v. Ma Thin, that in 
cases falling within S. 7 (4) (c), the plaintiff must value in his 
plaint the relief sought, and the plaint must be stamped accord¬ 
ing to such valuation, and not according to the subject-matter of 
the suit."*' 

90. POWER OF COURT TO REVISE VALUATION— 
Calcutta.—The course of decisions in the High Court of 
Calcutta has not been uniform, but on the whole, the 
view taken in Birdyo) Nath v. Makhanlal^^ has prevailed that the 
Legislature never intended to leave it to the plaintiff to choose 
the Court in which he should bring his suit by assigning an 
arbitrary valuation to the subject-matter of the suit.*® The pro¬ 
visions of the Suits Valuation Act, VII of 1887, Ss. 7, 8 and 11, 
wei'c considered to ‘‘clearly indicate that that is not the intention 
of the Legislature.’’ It was argued in FfaH Shanker v. Kali 
Kumar,^^ that this construction would nullify the provisions of 
S. 7 of the Court-Fees Act, and the Court took a view, in that 
case, in agreement with the Courts of Bombay, Madras and 
Allahabad,* and it was held “that in a case of this nature, it is 
not the duty, nor is it ^vithin the powers of the Court to ascer¬ 
tain the value of the property for the purposes of jurisdiction; 


(44) SaiJendra Kath v. Rom Chandra, 60 I.C. 268=1921 Cal. 84; 
Bai Riragai>ri v. Gulabda.<}, 22 I.C. 71; In re Kalipad MuX'erjee, 1930 Cal. 
686=131 I.C. 587=58 Cal. 281 (citexX in 1932 Mad. 565=137 I.C. 871, 
»upra) . 

(45) Nukala Venlcafanamdam, In re, 1933 Mad. 330=57 M.Ii.W. 
106=64 M.L.J. 122=141 I.O. 602. 

(46) Foltowed 111 P.R. 1913; 4 All. 320; 52 I.O. 897; distinguished 
from 24 I.C. 697; dissented from 10 I.C. 865; 17 I.C. 162; 68 I.C. 316. 

(47) 84 I.C. 201=1924 Rang. 378 (2). 

(48) 17 Oal. 680. 

(49) 6 O.L.J. 427=11 C.W.N. 705; 17 I.C. 162=40 Cal. 245; 
21 I.O. 404=40 Cal. 615; 21 I.C. 771; 86 I.O. 853=1925 Cal. 814 (815). 

(50) 32 Cal. 734. 

(1) Sardarsingh v. Ganpatsmgh, 17 Bom. 56; Bai V^runda 
IXfon-egadri, 18 Bom. 207; Velu Goxtndan v. Kumarevelu, 20 Mad. 289; 
Ostoche V. Raridas, 2 All. 86^; Jvgal Kishare v. Tale Singh, 4 All. 320; 
Sl^odeo Bottv v. Tvlsi Bam, 15 All. 378. . 


Sec. 7 (iv)] Court’s Power to Revise Valuation 


111 


but that it should accept the value of the relief stated in the 
plaint, both for the purposes of the Court-fee as well as for the 
purpose of determining the jurisdiction of the Court to try the 
suit.=^ However, in the case of Umatul Batul v. Nanji Kuar,^ the 
ruling in Boidyaruith v. MakhanM* was again followed, and 
the same view was taken in Rajkrishna v. Bepin Behari,^ that 
the Legislature never intended to give the plaintiff liberty to 
assign an arbitrary value, and be free to choose his own forum. 
Reliance is placed in the leading case of Umatul BaUil v. Nanji 
Kuar, on the powers of Court under Civil Procedure Code, to 
see that when Courts detect a plaintiff or appellant avoiding the 
payment of a proper fee by taking shelter under this paragraph 
that gives them the power to fix their own value for their claim, 
they feel it their duty to prevent such an evasion. Their Lord- 
ships observe “that the Court will be slow to question the pro¬ 
priety of the valuation put by the plaintiffs on the relief sought, 
but we do not think it can be affirmed as an indexible rule of 
law that it is not open to the Court to revise the valuation put by 
the plaintiff when it is conclusively established that it is arbitrary 
and improper.'*’ In HarUmr v. Shyamlal,^ the Court held that 
plaintiff cannot value his case for the purpose of Court-fee and 
for the purpose of jurisdiction at different amounts, and further, 
that “it is the duty of the Court to see that proper value is put 
on the reliefs claimed,” and, therefore, “the Court can question 
the value put on the reliefs claimed where it is shown on the 
face of the plaint that the value put on the reliefs is too small.” 
This view was not challenged in Mohendra Sundar v. DinohandhuP 
the Co\irt finding that there was no reason to apprehend that the 
relief sought had been arbitrarily valued. But in Rupchand v. 
Kohiroda/mmjij^ the Court recorded an opinion contrary to the 
view laid down by previous authority, and held that “the valua¬ 
tion of the relief sought in eases coming under S. 7, Cl. (iv), 
rests with the plaintiff, and not with the Court.”® But it did 
not adhere to this view, in Falkner v. Mahomed Syed Ali^ 
holding once again that “though S. 7, Cl. (iv) of the Court- 
Fees Act leaves it absolutely to the discretion of the plaintiff to 
value his reliefs under S. 7 (4), the Court is competent to 
exercise its powers conferred on it by the Civil Procedure Code, 
(O. 7, R. 11, Civil Procedure Code), and “to revise the valua¬ 
tion put by the plaintiff,” adding that, “if on such revision, it 
is of opinion that the valuation is snxfficient or arbitrarily low, 
it has jurisdiction to fix the proper value.” 


(2) Sari Shanker v. Kali Kvmcor. 

(3) 6 C.L.J. 427=11 C.W.N. 705. 

(4) 17 dal. 680. 

(5) 17 I.C. 162=40 Cal. 245=16 C.L;J. 194=17 C.W.N. 591. 

(6) 21 1.0. 404=40 Cbl. 615. 

(7) 21 I.O. 771. 

(8) 50 Gal. 604=75 I.O. 474=1923 Cal. 311. 

(9) 29 O.W.N. 627=86 I.C. 853=1925 Cal. 814 (815). 
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91. Patna.—The Patna High Caurt has held, in 

SJianui Pershad v. Shedpcursam Singh that where a consequential 
relief is sought in addition to a declaratory decree, the plaintiff 
is bound to fix upon the consequential relief a reasonable value. 
This has been relied upon in Ramcharitar v. Basgit Rai.^^ The 
rule was based upon S. 54 of the Old Code of Civil Procedure, 
now O. 7, R. 11 (&), Civil Procedure Code, 1908. The value for 
jurisdiction would determine Court, instead of following the 
value of Court-fee as held by Lahore, etc., High Courts.^^ 
In Brij Krishnadas v. Murliram,^^ the view is again expressed 
that ‘‘for the purpose of Court-fee the valuation put by the 
plaintiff in a suit under S. 7 (4) (c) is not to be an arbitrary 
valuation. It is to be in accord with the value of the subject- 
matter, and in case of dispute is to be determined by the Court.”'® 
In Sitaramsingh v. Kespo Prasad}^ the Patna High Court has 
followed Umata! Batul v. Nanji Kah*^^ in preference to the Pull 
Bench decisions in the cavSe of Arunachellnm Chettg v. Ranga- 
sawmy Pillaiy^^ which relying upon a Pull Bench decision in the 
case of CheJsani Raynicdt v. Ckelsami Ramsami,^'^ held that the 
valuation given by the plaintiff in cases coming under Cl. (4) is 
conclusive, and that it could not be raised or re-opened. The 
Patna Court holds -with the Calcutta Court, “that although it is 
for the plaintiff to state the amount at which he values the relief 
sought, and although the amount of Court-fee payable varies with 
the amount at which the relief sought is valued in the plaint, it 
is open to the Court, if a question is raised as to the true valua¬ 
tion of the suit, to determine such question.” In a case under 
S. 7 (iv) (/) of the Court-Fees Act, the Patna High Court'® had 
to consider the question of Court-fee in appeal, where the liabi¬ 
lity which had been found to exist by the trial Court was denied 
in toto, or where liability is denied for a portion of the claim, 
which portion had been clearly and definitely valued in the plaint, 
and it came to the conclusion “that it is not open to a defendant 
appealing from the decree to value his appeal otherwise than at 
the value which the plaintiff, as required by the provisions of S. 7 
(iv) (/), Court-Fees Act, has placed upon his relief”, following 
the decision of the Full Bench of the Madras High Court in 
Dhupati Srinivasacharlu v. Perindevamma.'^^ 


(10) 4il I.C. 95 (referring to Birdtiannih v. ifakhanlnly 17 Cal. 680; 
■and TJmaiul Batul v. Nanji TToer, 6 O.Li.J. 427; 11 C.W.N". 705. 

(11) 1932 Pat. 9=11 Pat. 161=133 T.C. 687. 

(12) 41 I.O. 95 (96)=2 P.L.W. 173=5 P.L.J. 394. 

(13) 56 I.C. 316 (318)=4 P.L.J. 703. 

(14) 1931 Pat. 195=131 I.O. 808=12 P.L.T. 550. 

(15) (1907) 11 C.W.N'. 705=6 C.L.J. 427. 

(16) (1915) 38 Mad. 922=28 I.C. 79 (F.B.). 

(17) (1013) 18 I.O, 363 (P.B.). 

(18) BUtto Krishna Bay v. Barkar Coal Co.y 1931 Pat. 335=10 Pat. 

458=133 I.C. 365. j 

(19) 39 Mad. 725=33 I.C. 602 (F.B.); cf. Kanhaiydlal r. Seth Bam 
Barupy 66 I.C. 841=1922 AU. 228=44 All. 542, (Wherein the defendant. 
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has been followed by Nagpur Judicial Commissioner's 
Court m Kahchm-tilal v. Shivshankar.^^ This ruling notices the 
conflict between Calcutta, Patna, and Nagpur cases on one side, 
and Bombay and Madras cases on the other,-- and decides to 
follow its own earlier ruling in Devi Das v. Ramlal.^ The rulings 
of Allahabad High Court, and the Lahore High Court, especially 
the Full Bench Ruling, in Bami v. Lachhman do not seem to have 
been brought to the notice of the Court. The Nagpur Court 
follows the Calcutta view in Vmutul Bain} v. Sunji Koet-^ and 
in Eaj Krishna Dexj v. Bepin Beliarey Dey^^ and in PandhaHnnth v. 
Maroti Ganeshr^ it has held, that in a suit for declaration involv¬ 
ing a consequential relief as to setting aside of a decree, the Court- 
fee must be ad x'alorem on the amount of the decree wliich was 
sought to be declared void. But, in a suit for partnership 
accounts, falling under S. 7 (iv) {/), it lias been held that appellant 
can fix his own value provisionally for the purposes of 

Court-fee.^^ 

93. THE RANGOON HIGH COURT, in Sit Soc v. Ma, 

Thin,^^ relied upon the IVIadras ease of Chinnnxnal v. Madai'sa- 
Rowther,^^ and the Lower Burma case in Mantng Kyin v. Po Then^^ 
was not followed. A Full Bench of Rangoon High Court has 
held that the intention of the Legislature in enacting S. 4 was 
that in cases where it is impos.sible a priori to ascertain with 
accuracy the value of the relief that is sought, the plaintiff in the 
trial Court, and the appellant in the Court of appeal should be 
the persons designata to make an estimate of the value of the 
relief that is claimed". But in Mating Nae v. Mating Uba, (1933 
Rangoon 40) it has dissented from the Madras High Court 
Ruling in Chinruamal v. Madarsa Rowther^^^ and following 
Dayaram Jagaran v. Gordhandas,^^ and Raj Krishna v. Biptn 


who had been brQd liable to render accounts, was allowed to put his own 
value in appeal). 

(20) 56 T.O. 316 (318)=4 P.U.J. 703. 

(21) 79 I.C. 113=1924 Nag. 295. 

(22) 6 C.L.J. 427=11 C.W.N. 705; 17 I.C. 162=40 Cal. 245; 
17 Cal. 680; 24 I.C. 679=36 All. 500; 56 I.C. 316=4 P.L.J. 703; 
41 I.C. 95=5 P.L.J. 394=2 P.L.J. 173; 10 I.C. 865=14 C.L.J. 47 
=15 C.W.N. 823; 68 I.C. 316=2 Pat. 198. 

(23) 13 I.C, 864=7 N.L.B. 190. 

(24) 11 C.W.N, 705=6 C.L.J. 427. 

(25) 17 I.C. 162=40 Cal. 245, foUowed in BaH Baiu v. Kundan Singh, 
71 I.C. 31=1922 Nag. 264. 

(26) 1933 Nag. 214. 

(27) Bimjraj v. Ktshanlal, 1933 Nag. 127. 

(28) 84 I.C. 201=1924 Bang. 378 (2)=3 Bur. L.J. 128. 

(29) 27 Mad. 480. 

(30) 2 L.B.B. 266. 

(31) C, K. Urnar v. C. K. AU Umar, 1931 Bang. 146 (F.B.). 

(32) 27 Mad. 480. 

(33) (1907) 31 Bom. 73. 

0—15 


114 


The Court-Fees Act 


[Chap. Ill 


Behuin^^ holds “that although the value put by the plaintiff on his 
suit priyna facie detemiines the jurisdiction on the plaint it does 
not follow that the plaintiff is at liberty to place an arbitrary 
value to the suit”. 

94. THE OUDH CHIEF COURT.—The Oudh Chief Court 
has taken the view that in a case of gross over-valuation by plain¬ 
tiff, the Court has the power to interfere under S. 151, Civil 
Procedure Code, in the absence of a direct authority for the Court 
under one of the sub-Cls. of S. 7 (iv).^* The cases cited from 
Calcutta, Bombay, and Allahabad were all cases in which the 
plaintiff had sought to pay a lower Court-fee by an undervalu¬ 
ation of same part of the claim, and no case of arbitrar>^ over¬ 
valuation was referred to.^® The Court observed that the plaintiff 
had paid the maximum, and no question of Court-fee arose in 
consequence. 

95. THE SINDH COURT has held, in a case falling under 
S. 7 (4) (c), where plaintiff was seeking injunction to restrain 
defendants from enforcing money decree passed against him, that 
he must value injunction according to amount of decree which he 
seeks to get vacated.^’’ The Court refers to the ruling of Calcutta 
High Court in T^matul BaHil v. Nanji Koer,^^ where Mukerji, J., 
points out that the provisions of the section arc controlled by the 
provisions of O. 7, R. 1 (2) and R. 11, Cl. (?>). Civil Procedure 
Code corresponding to Ss, 50 and 54 of the Code of 1882, and 
that thCv repealing and Amending Act XII of 1891 which repealed 
from S. 7, Cl. (iv), Court-Fees Act, the words “and the provisions 
of the Civil Procedure Code, 1859, S. 31 shall apply as if for the 
word ‘claim’, the words ‘relief sought’ were substituted”, did 
not intend to effect any change in the law then in force. In 
Shivamdas Motumal v. Hariram^^ the Sindh Court has held recently 
that in a suit for settlement of partnership accounts where plain¬ 
tiff has put his own value, and decree is against plaintiff for pay¬ 
ment of money, and he appeals from such decree, he should pay 
Court-fee on amount decreed as also amount for which he has 
valued suit. The test for determining proper Court-fee payable 
on appeal being the value of the relief granted which is sought to 
be got rid of.”*® The Court noticed that the plaintiff was practically 
seeking two reliefs. In the first place, he wanted to get rid of the 
decree which had been passed against him, and in the second 

(34) 17 r.C. 162=40 Cal. 245. 

(35) Hajendra Baksh Singh v. Bahu Ba^mt 107 I.C. 330=1928 Oudh 
260; of. 8 Bom. 31. 

(36) Of. HaH Shanlar v. Kum<ir, 32 Cal. 734=9 C.W.N. 680; Baj 
Krishna* v. Bepin Behari^ 17 I.C. 162=40 Cal. 245; Sunder Bai y. Collector 
of Belgaum, 52 T.C. 897=43 Bom. 376=46 I.A. 15 (P.C.); ThaJcar Sheo- 
dut Svngh v. Bishun, 24 I.C. 679=36 All. 500=12 A.L.J. 844. 

(37) Naditr Khan Abdulla v. Cox and King*8 Co., 1931 Sind 15= 
130 I.C. 445=25 S.L.B. 15. 

(38) (1907) 6 C.Ij.J. 427=11 C.W.N. 70S. 

(39) 1933 Sindh 332. 

(40) l^uthamal v. Bashajnal, 116 I.C, 110=1929 Sind 161. 
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’"■auted a decree for an additional amount to be passed 
m his favour; and he had to pay Court-fee ad valorem on the 
amount decreed against him. and could put his valuation at a 

amount, which he claims." 
.ajthough the valuation placed b.v the plaintiff is not expected 

to be exact it must be a reasonable valuation and not merelv 
arbitrary or fanciful ’ iueieiy 


^ appeal. -In FaizuUah Khan 

v.Mo\AMdad Khan*^ Their Lordships of the PrhT Council held that 
the memorandum of appeal should state in terms of the Act the 
amount at which the relief is souo-ht. This determines the appeal 
m a SUIT FOR PARTNERSHIP ACCOUNTS, falliuo- Under S 7 (xi) (/) 
tentative value had been fixed by the plaintiff at Rs. 3,000.' 
Ihe trial Court by its final decree declared that Rs. 19,000 were 
due to the defendants by the plaintiffs. No sum was found due to 
the plaintiffs under the claim for Rs. 3,000. The plaintiffs 

praying? for a reversal of the decree 
against them, and for granting a decree in their favour for such 
amount as may be found due. They valued the appeal, for 
purposes of Court-fees at R.^. 19,000, and paid Court-fee due thereon. 
It was held that the memorandum of appeal complied with 
the requirements of the Court-Fees Act, in stating the amount 
at which the relief sought was valued, and that tliis payment 
could not be treated as either an under-value,- or a split value, and 
that it was a mistake to treat the payment of Court-fee on 
Rs. 19,000 only as a fee made only on the amount of the decree 
passed against the appellants’*. Their Lordships’ reasoning, based 
&*^ueral nature of suits for account, was to the effect that 
that amount may be not only in full but largely in excess of the 
true sum of relief at which a sound valuation could in the circum- 
^ances be said to reach, and it covered the appeal ns a whole, 
^eluding that sum on the one hand, and a much smaller figure of 
Rs. 3,000 on the other”: that in .such a case, the Court could 
exercise the judicial authority of the discretion for giving an 
opportunity to add to the amount lodged the extra Court-fee 
required, or for deferring the question of the amount of fee under 
the Court-Fees Act until final value was ascertained”. Stress 
was laid on the provisions of S. 149, Civil Procedure Code, which 
extends that discretion to the whole or anv part of anv fee des- 
cribed, and can be exercised at any stage in the case, with 
retrospective effect. Thus, on the facts, there was no question of 
an arbitrary or improper value having been put upon the claim 
appeal, as remarked, in Shiv Ram Motumal v. Hari Ram^* 
The Sindh Court held, that where the plaintiff-appellant wanted 


(41) Ihid., 116 I.C. 110=192^ Sind 161 (R^^fers to FaisrulUih v. 
MavJadad, 1927 P.O. 147=10 Lah. 737 (P.a.)=56 I.A. 232; and dis- 
ranguiahee 141 1.0. 602=1933 Mad. 330. 

(42) I>ipohamd Dowlat Bam v. Firm of Fermo'nand Chimandas, 79 I.C. 
B82=16 S.L.R. 273. 

(43) 1929 P.O. 147=56 I.A. 232=117 I.O. 493=10 Lah. 737 (P.C.). 

(44) 1933 Sindh 322. 
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to get rid of the decree which had been passed against him, and 
further he wanted a decree for an additional amount to be passed 
in his favour, he had to pay Court-fees on the amount decreed 
against him, and “so far as the additional amount which he claimed 
was concerned it was open to him to say that he is not able to ascer¬ 
tain that amount, and may put his valuation at a nominal figure 
The Madras High Court lias held in re Venkatanaduniy^'* following 
the Priv'y Council ruling in Faizullah v. Mauladadkhan,^' that 
the appellant whether plaintiff or defendent, can give same 
valuation and one cannot complain that the amount in the memo¬ 
randum is not the proper amount, the reason being that in suits 
for accounts it is impossible to say at the outset what exact 
amount the plaintiff will recover, and they apply this principle to 
appeals also”. This judgment was distinguished in the Sindh 
Court, on the ground “that the judgment does not show what was 
the amount decreed against the defendants.^® The Privy Council 
ruling, in FaizuUah Khan v. Mauladad, is quoted by Page, C. J. 
in C. K. Umar v. C. K. AH Urtuir,^'^ as authority for the propo¬ 
sition that where in a suit coming under Cl. (iv) (/) of S. 7 Court- 
Fees Act, the plaintiff having obtained a preliminary decree for 
accounts, the defendant appeals against the whole decree, the 
defendant is not bound by the valuation of the plaint of the trial 
Court, and is at liberty to make a fresh valuation for the purpose 
of the appeal. The same view was taken by the Allahabad High 
Court in ChunnUal v. Shivcharnlal where Sulaiman, J., 
observed that in a case falling under Sub-Cl. (iv) (/*) of S. 7, 
the valuation made by the plaintiff is often an arbitrary, and a 
tentative one, “and that there is no just ground why the defen¬ 
dant when appealing should be tied do^jm to this haphazard esti¬ 
mate when on the force of it, the valuation is merely tentative”. 
The Patna High Court, has similarly held, in Kuldip Sahay v. 
Harihar Prasad,^^ that a defendant-appellant in a suit for accounts 
is free to put his own valuation on the memorandum of appeal, 
and is not bound by the valuation of the plaintiff in the plaint, 
particularly when the defendant does not dispute the liability to 
accounts, but he wants certain restrictions to be placed upon the 
right of the plaintiff to take accounts; from him and it is difficult 
to assess the relief sought by him in appeal. But in the Full 
Bench ruling op Madras High Court in Srinivasa Charlu v. 


(45) 141 I.C. 602=1933 Mad. 330. 

(46) 116 I.O. 110=1920 Sindh 161; also see Shiv Ham MoiumaX v. 
Sariram, 1933 Sind 322; and cf. Dipehand v. Dcnvlat Ha-m, 79 I.C. 582= 
16 S.L.R. 273. 'Keldy that “where there is no basis of ensh valuation, th® 
plaintiff can make an imaginary valuation, subject to his paying an addi- 
iional Court-fee on what may b^ ultimately found due. It is possible 

not only in the plaint, but also in the memorandum of appeal, the condition 
of the plaintiff’s case might be such as it may be impossible for him to 
estimate what would come to liim if bis appeal were successful”. 

(47) 9 Rang, 165 (168)=133 I.C. 91=1931 Bang. 146 (F.B.). 

(48) 89 I.C. 122=47 AU. 756=1925 All. 787. 

(49) 75 I.C. 871=4 P.L.T. 638. 
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PBrindevamiru^^ where defendant appealed, against a preliminary 
decree for account obtained by plaintiff, it was held that the 
defendant was bound by the valuation in plaint, and was not at 
liberty to make a fresh valuation for the purpose of his appeal. 
This ruling was based on an earlier Madras case, Samhfa Mavadi 
y. Mhuimnialp^ supported by the decision of Calcutta High Court 
in Banwari Lai v. Sheo Slhankerr These eases are distinguishable, 
and do not establish the proposition set forth in the Madras Full 
Bench ruling as observed by the Patna High Court in Kuldip 
Sahay^s ease.^ The Madras Full Bench ease has also been dis¬ 
cussed by a Full Bench of the Rangoon High Court in Z^marr v. 
Alt and it was pointed out that the IMadras 

view is not supported by the wording of 7 (iv) (/) 

Court-Fees Act, and is also in conflict with the decision 
of their Lordships of the Privy Council in FaizuUah 
Kha.n v. Mauladad Khan,^^ The Allahabad case, 
in Kanhaiya Lai v. Ram Sarup,^ after considering the ^Madras, 
decision, held that the defendant in an appeal against a prelimi¬ 
nary decree in a suit for accounts is allowed to put his own 
valuation on appeal, and he is not bound by the valuation of the 
plaintiff in his plaint. This Allahabad ruling was cited in Butto 
Krishna v. Bashar Coal Coi/,® before a single Judge of the Patna 
High Court, who refere to the observations by Sir Jwala Prasad 
in Kuldip Sahai v. Harihar Prasad in distinguishing the Allahabad 
and IMadras decisions. And, it was held, that the valuation of 
the claims which formed the subject-matter of the appeal being 
definitely given in the plaints as of a sum ascertained, and 
not as a mere approximate calculation made for the purpose of 
applying S. 7 (iv) (/), Court-Fees Act, the valuation given in 
the plaints should be the valuation of appeal for purposes of 
Court-fee. The observation in Shivandas v. Hart Ram^ is to the 
same effect: ‘‘Where a definite sum has been decreed against a 
plaintiff it is rather difficult for him to contend that it is open to 
him to value his relief at any figure which is less than the amount 
decreed against him^\ The Madras High Court view, remains 
that where in a suit for accounts the defendant appeals from 

(50) 33 I.C. 602=39 Mflfl. 725=30 M.L.J. 402 (F.B.); folld. in 
Rat,na Sam v. Sahmaiullah, 1931 Lah. 143. 

(1) 23 Mad. 4i90=10 M.L.J. 340; also see Vamodara PadJiano v. 
Balihhandu, 70 I.C. 392=1921 Mad. 406. 

(2) 1 I.O. 670=13 O.W.N. 815. 

(3) 23 Mad. 490 (Suit for declaration of invalidity of a sale-deed for 
a certain amount); 1 I.C. 670=13 C.W.N. 815 (Suit for possession with 
mesne profits anterior to suit); Distinguished in 75 I.C. 871=4 P.D.T. 
638; discussed in 1931 Rang. 146=133 I.C. 91=9 Rang. 165 (F.B.); 
not foU. in 1933 Lah. 633. 

(3o) 9 Rang. 165 (F.B.) . 

(3b) 10 Lah. 737=1929 P.C. 147=117 I.C. 493 (P.C.). 

(4) 66 I.C. 841=44 All. 542=1922 All. 228. 

(5) 1931 Pat. 335=10 Pat. 458=133 I.C. 365. 

(6) 1933 Sindh 322 (Held, that where a definite sum has been dtecreed 
against the defendant, he cannot plead that, in the first instance the plaintiff 
had valued tbei relief at a nominal figure). 
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the whole decree he is bound by the plaintiff’s valuation in appeal: 
and it further holds that it is competent for a defendant in a suit 
for account to prefer a sing:le combined appeal against the preli¬ 
minary and final decrees if the dates permit him to do so."^ The 
Lahore High Court, follows the Allahabad view on this point. 
It was held in Thakur Das v. DaxUat Ram,^ that under S. 7 (iv) 
(/) of the Act, where the memorandum of appeal does 
not show the actual value, but the value is stated to be 
fixed, the appellant is entitled to put his own valuation 
on the appeal, and is not bound to accept the valuation 
given in the plaint. A recent ruling, in Mt. Mnmate Bat 
v. Dalat Rani,^ holds that the value of the relief sought 
where a decree is passed on the basis’ of referees’ report, 
would be the amount which plaintiff claims in excess of 
the amount decreed in his favour by the trial Court, and that 
plaintiff should be given a reasonable opportunity to value the 
relief sought in appeal and pay Court-fee thereon even though 
he had not expressed his readiness to make up the Court-fee in 
course of arguments. The Nagpur Court, has held, in Binjraj v. 
Kisanlal^ that it is open to the appellants in an appeal against 
preliminary decree in a suit for partnei*ship accounts to fix their 
own value provisionally for the purpose of Court-fees.’® 

97 JURISDICTION—VALUATION OF SUIT.—The values 

for purpose.s of Court-fee, and jurisdiction have to be 
identical, in suits of the nature falling under Cl. (iv) of S. 7, under 
the provisions of S. 8 of the Suits Valuation Act. The Courts 
which favour the view that plaintiff has the option to value the 
suit arbitrarily, would interpret the provision to mean that the 
Court-fee value, as put by the plaintiff, determines the jurisdic¬ 
tion value of the suit also, which follows the Court-fee value.^^ 
The opposite view holds that if a value for jurisdiction is declared 
in the suit or plaint, the Court-fee cannot be reasonablv paid at 
a lesser figure, and that the value for jurisdiction would indicate the 
value which plaintiff ought to have fairly, truly or reasonably put 
on the plaint, or on the memorandum of appeal.’^ The Allah abad 
High Court has held, in Manni Dal v. Thakair Radhexj Gopalj^^ 
that in a suit falling under S. 7 (iv) (c), of the Court-Fees Act, 


(7) T>amf)d(»ra Padhand v. TTarihlumdu. 70 I.C. 302=1921 Mad. 406; 
see and cf. In ve Niikala VcnX-atnmandom., 1933 IMad. 330. (Which 

ft>llo^^*s the mterT>retation put by the Rangoon Full Bench case—1931 Rang. 
1^6=9 Rang. 165=133 I.C. 91—on the Privy Council ruling.) 

(8) 91 I.C. 132=1926 Lah. 189; cf. Batna Bam v. RdhnxaiulJah, 

1931 Lnh. 143 (where the Madras Full Beneh was followed); aJ^so see and 
cf. 7 P.R. 1915=28 I.C. 262. 

(9) 1933 Lah. 633. 

(10) 1933 Nag. 127=141 I.C. 277=16 N.L.J. 10. 

(11) Tshivarappa v. Dlianji BJianji, (1932) 137 I.C. 702=50 Bom. 23; 
Jifanni Lai v. Thakur BadJiey Gopaljit 87 I.C. 170; Hari Shanker Kali 
Kumar, 32 Cal. 734; Barm v. Laohhmany 111 P.R. 1913 (F.B.). 

(12) Boidyanath v. Makhanixil, 17 Cal. 180; also see Umatul Batvl v. 
Nanji Koer, 6 C.L.J. 427=11 C.W.N. 705 (710); and cf. Jageshra v. 
Durga Prasad, 24 I.C. 679 (682)=36 All. 500. 

(13) 87 I.C. 190=47 AH. 501=1925 All. 602. 
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the valuation for purposes of Court-fee is to be determined first, 
and that for the purposes of jurisdiction must follow on the same; 
but where the plaintiff sets a high value on the relief by way of 
declaration, and a merely nominal one on the relief by way of 
consequential relief, the “relief sought” must be the sum total 
of two reliefs. The Bombay High Court, points out in 
Iswarappa v. Dhanji Bkanji^^ that under S. 7, Cl. (iv) (/), of the 
Court-Fees Act, the valuation for purposes of the Court-fees in 
a suit for account lies in the discretion of the idaintiff: and accor¬ 
ding to S. 8 of the Suits Valuation Act, VII of 1887, in a suit for 
accounts the value for the purposes of the Court-fees and the value 
for the purposes of jurisdiction shall be the same. It follows that 
in suits for accounts the valuation both for purposes of Couit-fees 
and jurisdiction shall be that which has been fixed by the plaintiff 
in the plaint The Calcutta High Court, held in Harislianker v. 
Kalikuviar,^^ that the value for purposes of jurisdiction sliall 
follow the value for purpose of Court-fee. But the opposite view 
has been taken in Boidyanath v. Makhanlal^'^' and in Vmatal Butul 
V. Nanji Kuar^"* also in RajkrisJnia v. Bipin Behari^^ and in 
Assigneef High CouH v. Mirza Maluimm<vd Sped Aliy^^ wherein it 
has been Held that although S. 7 (iv) of the Court-Fees Act leaves 
it absolutely to the discretion of the plaintiff to value his relief 
under Sub-Cls. (c) and (d) of the clause, the Court is empowered 
under the law to revise the valuation put by the plaintiff, and 
if on such revision it is of opinion that the value is insufficient, or 
arbitrarily low, it has jurisdiction to put the proper value. The 
Patna High Court follows the Calcutta High Coui-t in holding 
that if a plaintiff puts upon the conseciuential relief a ridiculous 
value, then the Couit must step in and fix a reasonable value for 
him, and this jurisdictional value will determine the Court-fee 
payable also.^o The Lahore High Court, follows the Full Bench 
ruling of the Punjab Chief Court, in Barm v. LachJinuin-^ where 
on an interpretation of S. 8 of the Suits Valuation Act read with 
S-. 7 (iv) of the Court-Fees Act, it was held that the plaintiff is 
competent to value the relief sought by him for the purposes of 
the Court-Fees Act at any amount he arbitrarily chooses, and that 
for the purposes of jurisdiction the value of the suit shall be the 
same. The Calcutta view is dissented from, and the Allahabad and 
Madras view is adopted on a consideration of the conflict of 

_ _ . 

(14) 137 I.O. 702=56 Bom. 23; also sec Dayaram v. GordJaindas, 
and of. 31 Bom. 73 (78); Held, that it is open to plaintiff to put lus own 
valuation on the claim undro* S. 7 (4) (c), and under S. 8, saiits valuation 
the same value must determine the value for purposes of jurisdiction. The 
■course of decision was approved by the Privy Council in Sunder Bat v. 

.The Collector of Belgaum, 1918 L.R. 40 I.A. 15. 

(1&) 32 Cal. 734. 

(16) 17 Cal. 680. 

(17) 6 C.L.J. 427=11 C.W.N. 705 (710). 

(18) 17 I.O. 162=40 Cal. 245 (249). 

(19) 86 I.O. 853=1925 Cal. 814. 

(20) 41 I.O, 95 (Pat.). 

(21) 111 P.B. 1913=32 I.C. 503 (F.B.). 
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authority. The IVIadras High Court, held in Samiya Mavali v. 
Minna-rrud,^^ that in a suit for cancellation for document, falling- 
under S. 7 (iv) (o), the valuation given by the plaintiff has to be 
•accepted. Again, in a suit for partition, and to get over effect of 
partition deed, where S. 7, (iv) (&), or 7 (iv) (c), applied, plaintiff 
was given opportunity to value his relief in his own wayr^ and 
in suits for taking accounts in partnership and partition suits, 
plaintiffs or appellants can institute a suit, or file an appeal, on 
any valuation they like.^^ The Nagpur Judicial Commissioner’s 
Court, has held, in Pavdharinath Krishri'i v. Maroti Ganesh^'^ 
that in a suit falling under S. 7 (iv) (c), to set aside a decree, as 
a consequential relief, ad I'ol^rem Court-fees will be calculated on 
the amount of the decree in favour of the defendant, which is sought 
to be declared void. And, the Sindh Judicial Commissioner’s 
CouRT,^** holds, that where the plaintiff seeks an injunction 
restraining the defendant from enforcing a money decree passed 
against him personally in favour of the defendants, the value 
cannot be placed arbitraidly on the benefit which he expects to 
derive from the injunction sought, but must value the injunction 
according to the amount of the decree which he seeks to get 
vacated. This is in accordance with the view in TJwafnI Bainl v. 
Nanji Kuer.^"^ 

(3) As regards suits for accounts, it is to be noted, that 
according to authorities, the value for purposes of Court-fee and 
jurisdiction shall be that which has been paid by the plaintiff in 
the plaint.It is, therefore, the plaintiff’s valuation in the 
plaint which fixes the jurisdiction of the Court, and not the 
amount which may be fixed and decreed by the Court.^® It was 
held in Amhadas v. Vishnu,^^ that the mere fact that the decree is 
for an amount, exceeding the pecuniary limit of the jurisdiction of 
the Court passing it, is not sufficient to establish that it was beyond 
its jurisdiction and a nullity. **The Jurisdiction of a Court is 
determined under the Bombay Civil Courts Act by the valuation 
in the plaint, and not by the result of the decree whatever it might 
turn out to be”.®^ In v. it was held following 

(22) 23 Mad. 490 (491). 

(23) Sundara Ganapafhi v. DaivasiJ:ami. 

(24) Nul'uin Vfinlc/tfanandum, 1933 Mad. 330=1241 I.C. 102=64 
M.U.J. 122=37 M.L.W. 106. 

(25) 1933 Nag. 214. 

(26) Nadir Kluin AbduJla Khan v. Cox atnd Rinats Co., 1931 Sind 15 
=130 T.O. 445=25 S.U.R. 15. 

(27) 6 C.L.J. 427=11 C.W.N. 705. 

(28) Ishwarappa v. DJuinji Bhanji, 137 I.O. 702 (703)=56 Bom. 23. 

(29) Z/ak.9hman Bhathar v. Bahaji, 8 Bom. 31; Mahabir SinQh v. 
BeJtanlal, 13 All. 320=(1891) A.W.N. 107; yfadhodas v. Ramji Baiah, 

16 All. 286; 1894 A.W.N. 84; also see and cf. Sadendra Kumar v. 
KaTich4Tran, 1931 Cal. 159; (Mortgage suit for sale, containing prayer 
for interest pendente Hte and costs, valued at amount of plaint, not th©’ 
sum decreed) . 

(30) 50 Bom. 839=100 I.C. 109=1927 Bom. 83. 

(31) (137 I.C. 702 (703)=5C Bom. 23, supra. 

(32) 122 I.O. 66=1929 Bom. 337=31 Bom. L.R. 476. 
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the decisions in SJiaynmv Pand-oji v. Neloji^^ and Panuichandra 
Baba v. Jatuirdihan ApajP'^ that the jurisdiction of the trial 
Court depended on the valuation of the claim as made in the 
plaint, and that especially in a suit for accounts, the jurisdiction 
to pass a decree for more than the pecuniary limits of jurisdiction 
was not excluded when it was found on taking: the accounts that 
a sum in excess of the pecuniar^' jurisdiction was due. In 
SJiavwra-o Pandhoji v. Niloji Ramajiy^^ it was held that the 
subject-matter of the suit was within the jurisdiction of 'the trial 
Court, and its jurisdiction would continue, whatever may be the 
result of the suit. Tn Ramcha7idra v. Janardhay\,^^ it was simi¬ 
larly held by Sir Charles Sargent, that what determined the value 
of subject-matter in suit was not the amount decreed. S. 11 of 
the Court-Fees Act prescribes the procedure in suits for accounts 
when the amount decreed exceeds the amount claimed. The Full 
Bench ruling of the Calcutta High Court in Bidzadliur v. Manindra- 
naW’^ would seem to overrule the Calcutta case in Golapsingh v. 
Inara Coonia7%^^ and this decision was also dissented from in 
Sndarsaii Shastri v. Ram Prn,sad,^^ by the Allahabad High Court. 
The view taken by the Full Bench in Calcutta, is consistent with 
that taken by the Madras High Court, in Arogya TJdayan v. 
Appa<^tn Boxoijian and Kannaya Chetti v. Venkafa- Narasayya.^'^ 
The proposition of law dcducible is that the jurisdiction of the 
trial Court is not ousted after it has made a preliminary decree 
for accounts by the fact that on taking accounts a. sum more than 
the pecuniary jurisdiction of the Court has been found to be due. 

(3) It was pointed out in the Full Bench Ruling, of 
Punjab,^- that where the suit was valued at an amount permissible 
under the rules for purposes of jurisdiction, it was open to him 
to fix an ai’bitrary value upon the relief sought for the purposes 
of Court-Fee: and ‘‘that S. 8 has no operation Avhon the suit is 
of a class for which provision is expressly made by rules under 
S. 9 of the Act. S. 8 of the Suits Valuation Act has nothing to 
do with the fixing of values for purposes of Court-Fees, but merely 
provides, that, as a grencmZ ru7e, the jurisdictional value of suits 
falling within its purview, shall be the same as the value put on 
the suit for purposes of Court-fee’' “It is a general rule, and has 
no applicability to the special class of suits for which egress 
provision is made by Ss. 4 and 9 of the Act.”^® In Acnaiitl 


(33) 10 Bom. 200. 

(34) 14 Bom. 19. 

(35) 10 Bom. 200. 

(36) 14 Bom. 19. 

(37) 53 Cal. 14=89 I.C. 726=1925 Cal. 1076 (F.B.). 

(38) 1 I.C. 86=13 a.W.N. 493=9 O.B.J. 387. 

(39) 33 All. 97=7 I.C. 385=7 A.L.J. 863. 

(40) 25 Mad. 543=12 M.L.J. 35. 

(41) 40 Mild'. 1=39 I.C. 439=32 M.L.J. 221; also see Ishwarappa 
V. DIumji Shanji, 137 I.C. 702=56 Bom. 23. 

(42) Sarru v. Lachhman, 111 P.B. 1913 (P.B.). 

(43) rhid.. Ill P.B. 1913 (at p. 419). 

C—16 
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Balukyishw x. Vishnu Namhxidri,^* the Madras High Court holds 
that under S. 4 of the Suits Valuation Act. the value for purposes 
ot jiHisdiction cannot exceed the value as arrived at by applvinff 
the rules under the Court-Fees Act. 

S. 7 (4) (a) 
market-value- 


^loveable property having 


no 


98. 

102 . 


Scope and applicability. 
Valuation for Court-fee. 


Synopsis. 


103. 

104. 


Com me71 ts. 


Madras Amendment of 1922. 
Valuation for jurisdiction. 


SCOPE AND APPLICABILITY— This paragraph 

deteils with suits for recovery of moveable propertv havin-^ no 

P “ “Stance in the case of documents relatilg to 

nri deals with similar suits, for moveable 

vabfe «■' ’ sidiject-matter has a market- 

\alue. As to the definition of moveable property which includes 

a aocument, see comments under paragraph (iii).•*'> 

99. It was pointed out in a Calcutta ease-*^ where a suit 
was brought on behalf of a minor, to recover from the defendant, 
the title-deeds of certain house, and garden property, and also 
some articles of jeweUeiy, as heir to his deceased father, and the 
aeiendant contended that tiie conveyances merely represented a 
benami transaction, and thus raised a question of title to jiroper- 
ties outside the jurisdiction of High Court, ‘^v suit to recover 

TITLE-DEEDS although it MAY INVOLVE A QUESTION OF TITLE, is not 

a suit to obtain possession of land, or to deal in any way \Wth the 
land itself, within the meaning of the charter.'’ 


100. A Suit for the Delivery of Bonds and for an 
to Irestrain the (lefendants from suin*'’ on them 
or drawing out money from the bank falls under tlJs clause as 
regards the delivery of bonds concerned, inasmuch as thev 
HAVE market-v.vlue,« In Chetsingh v. the Punjab 

Chief Court, observed that “bonds have a value in themselves as 
forming additional security for rights.” and thev should be held 
to be property The Court further held that the value to be stated 
in the plaint could be nothing less than the amounts for which 
they were held as securities”. This latter observation is hardly 
correct as the ostensible figure for which a bond stands cannot 
always represent its intrinsic value to the holder, apart from 
numerous considerations attending the transaction. A suit by a 

MORTGAGOR TO OBTAIN POSSESSION OF THE MORTGAGE-DEED, on the 

giound that the amount of the deeds had not been paid, which did 
not involve the issue whether plaintiff was entitled to recover the 
document, but only a question of fact, whether the amount had 


(44) 1931 Mad. 375=132 I.C. 129=1930 M.W.N. 509. 

(45) See CJomments, Para. 69, ante. , 

(46) IfttA, Paras. 70, 71, ante. 

(47) Juggemath Doss v. BHjnath Doss, 4 Cal. 322=3 O.L.R. 375. 

(48) Bombay Printed Judgments, (1894), p. 145. 

(49) 10 P.R. 1871. 
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been repaid, is not a suit for recovery of title-deed, and cannot 
fall under this clause.^® 


101- A suit for declaration of invalidity of a document, 
€.( 7 ., for cancellation of an aj>:reement to sell,^ or for cancellation 
■of a decree,- is not a suit falling under this clause. Tn the former 
case, plaintiff would be I'equired to pay duty upon the value of 
iis interest in the document, the invalidity of which he sought to 
have declared: and, in the latter case, the subject-matter of that 

decree so sought to be set aside is the whole of immoveable pro¬ 

perty in that suit. Where defendant refused to carry out an agree¬ 
ment of sale, and the plaintiff sued (1) for return of the original 
deed, or in the alternative, (2) for execution of a fresh deed, and 
(3) registration of the deeds mentioned in (1) and (2), it was held 
that the suit was one for specific performance of a contract without 
any prayer for pos.session. as the plaintiff* says he is in possession; 
and the alternative claim was the larger one.*' A suit by a Hindu 
after majority to avoid a release deed by their mother, and for in¬ 
junction, which looking to the substance of it, must be treated as one 

for the cancellation of the instrument will come under S. 7 (iv) 

{a) of the Act.^ But a suit by a minor for possession, is main¬ 
tainable without seeking cancellation of a transaction by a guar¬ 
dian which can be treated as a nullity, and S. 7 (iv) (a) would 
not appljL® A suit for declaration of invalidity of a decree 
obtained against the Karnavan, and for recovery of tai'\vad pro¬ 
perties involves consequential relief which has to be valued at 
plaintiff’s option.® 


102. VALUATION FOR COURT-FEE.— The fee pay¬ 
able under S. 7, Cl. (iv) of Act VII of 1870, is according to the 
amount at which the relief sought is valued in the plaint, and 
not the value of the subject-matter of the claim. In a suit for 
cancellation of a document securing property having a money 
Yalue, the amount or value of the property for which the docu¬ 
ment was executed is the amount on which the ad valorem Court^ 
fee is to be paid:^ A suit of the nature comprised under S. 7 
<iv) {a) is such that its market-value is impo-ssible of determi¬ 
nation, and hence the Legislature has, with strong reasons, left the 
fixing of the valuation to the plaintiff.® In an early Bombay case. 


(50) SaUg Sam v. Dewan Mahomed FazluUah Khan, 39 P.R. 1875. 

(1) Parathayi v. Sanknvtani, 15 Mad. 294. 

(2) DentaluH renkata v. Chmidrayya, 105 I.C. 171=1927 Mad. 825 

=53 M:.L.J. 267. ^ , 

(3) Fakir Chaud v. Ram Dait, 80 I.O. 953=5 Lah. 75-19-4 Lali. 

*439 

(4) Boraiswamy v. Thangavelu, 119 ^ ^^099 Si 668- 

(5) 112 I.C. 96=1928 Mad. 816; cf. 119 I.C. 38—1929 Mad. 668, 

also see 117 I.C. 800=1929 Mad. 307 (Mortgage by father not, binding 

(6) AclMttil Bdtakrishna v. Vishnu Namhudri, 1931 Mad. 37o=132 
I.O. 129=1930 M.W.N. 509. 

(7) Alagar Aiyangar v. Srinivasa, 91 I.C. /09—192o Mad. 1248. 

(8) Monohar Ganesh v. Bawa Ramcharudas, 2 Bom. 219-2 Iiid. Jur. 

« 02 . 
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where the was to recover possession of documents securing a 
sum of fe- 3,000, the suit was allowed to be valued at plaintiff's 
choice^ Where a suit in which plaintiff prays for setting aside 

involving a declaration that the previous decree is 
not binding on the plaintiff, on account of fraud in obtaining it, 

^ concerned that decree is wiped out, falls 
within JS. i (iv) (A), and also under y. 7 (v), if the previous 
M'^ one for recovery of money or property having a money 
value. Similarly, in Venkatasiva Row v. Satyanarayana,^^ where 
a decree was sought to be set aside and possession as a result of 
such setting aside of the decree was also asked for, the learned 
Judges held that the case fell both under S. 7 (iv) (a), and S. 7 
(5), but they did not say that both the provisions applied to the 
case, and that the plaintiff shall pay Court-fee under the two 
provisions. In Rajagopal v. VijiaraghavOf^^ the claim in possession 
m that case was asked consequently on the grant of declaration 
for cancellation of the decree, and not on any other ground. In 
Lakshmi it was similarly held, that the main relief 

claimed in a suit by vendee to set aside the sale, (where the relief 
asked for was the return of consideration and some damages), is 
reallj^ the setting aside of the conveyance, and the claim for money 
is one ancillary to it. Accordingly, it has been recently held, on 
a review of the above authorities, that the claim Avith regard to 
possession of the property is ancillary to the setting aside of the 
document, and if so, S. 7 (4-A) is the onlj' provision under which 
the Court-fee has to be levied.The principle is recognised that 
where a special provision applying to particular case exists, the 
special provision should be followed rather than the «yeneral 
classification in which the suit may also be included, which mav 
be more favourable to the plaintiff.^® For example, a suit to set 
aside or cancel a previous decree falls under the general description 
ot declaratory suits, but now comes under S. 5 (4-A), which relates 
to certain suits for cancellation of decrees, and Court-fee has now 
to be paid under the new specific sub-section rather than under the 
general class of suits for declaratory decrees.^® A Full Bench of 

in ArunnchelUm Chetty v. Rangcu^mi 
PtUm, had held that ‘a suit in which the plaintiff in terms prays 
lor a declaratory decree, and consequential relief prima facie 
comes within. Cl. (4), Sub-Cl. (c), S. 7, Court-Fees Act, but if, ar 
the same time it comes within any of the other classes of suits speci- 
tied in the section, it must be treated as a suit of that description 
and dea lt with accordingly”. In DantaZuri Venkata v. Dantaluri 

(9) B.P.J. 1894, p. 145. 

(10) Ohmnamal v. Madarsa Bowther, 27 Mad. 480. 

(11) 139 r.O. 317=1932 Mad. 605=63 M.L.J. 764. 

(12) 38 Mad. 1184=25 I.C. 683=1915 Mad. 550. 

(13) 91 I.C. 729=1926 Mad. 96. 

r;wt»a^ac7*t Aitumal v. Mahomed Moideen, 1933 Mad. 

64 M.Li.J. 127=37 M.L..W. 146. 

(15) VenJcatasiva v. Venkatanarasimha, 1932 Mad. 605 
I.C. 137=63 M.Ii.J. 764. 

(16) Ibid., 1932 Mad. 605 (608)=139 I.C. 137, ^pra. 


231 (2) = 
(608)=139 
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Charuirayya^'^ the ^Madras High Court observed, that “which 
there is in the Act itself a special rule, as to valuing property in 
suit, for Court-fees, it is proi^er to take that method of valuation, 
in preference to any other method, to get the value where there 
is no indication that any otiier method should be adopted." 
Accordingly, it was held that where the appellants ask for the 
decree to be set aside, and the subject-matter of that decree so 
sought to be set aside is the whole of immovable property in that 
suit, the statutory value should be adopted for the purpose of 
valuation. This authority is referred to in Sarangapani v. Fichu 
Ai/t/ar^^where the question arose, what is the method for valuing 
tlie property for the purpose of appeal in a suit to contest a mort¬ 
gage by Hindu father, where the sons appealing alleged that their 
share was not liable. The appellant’s argument was that the 
method of valuation to be adopted is the method mentioned in 
S. 7, Cl. (v), which is mainly based on the annual revenue to 
Government in cases of revenue paying lands. The High Court 
observed that “the obvious objection to that ai’gument is that that 
is a method of valuation fixed for suits for possession , adding 
that “the same method has now been by the Amendment of the 
Court-Fees Act by the jMadras Legislature, made applicable to 
suits under S. 7 (iv), (c), where the relief sought is with reference 
to immovable property, and the same method of valuation h^ 
been by the decision in VenhatanarasiyiOut v. Cfuindrayya 
extended to cases fallinfr within S. 7 (iv-A) recently added by the 
Madras Act above mentioned.” Where the elaim with regard to 
possession of the property is only aneillarj' to the setting aside 
of the document, no Court-fee has to be paid under S. 7 (v) ; but 
the fee is leviable under S. 7 (iv-A) of the Act. 

103. MADRAS AIVIENDMENT OF 1922.—By Madras 
Act V of 1922, a proviso relating to the valuation of immovable 
property is added to Cl. (c) as the penultimate paragi-aph. A 
new paragraph S. 7 (iv-A), relating to valuation of suits for 
cancellation of decree or document, is also added. 

It has been held, in Thangachi Amtiwl v. Mohamed 
by Madhavan Nair. J., that in a suit by vendor for setting aside 
a sale-deed, and for recovery of possession of the property covered 
by the deed, the plaintiff is not bound to pay Court-fee m 
of the claim for recovery of possession of the land the defen 

dant, which is only ancillary to the mam claim w ^ 1099 

setting aside of the sale-deed. Prior to this amendment m 1922, 


(17) 1927 Mad. 825=105 I.C. 171. 

(18) 1931 Mad. 710=135 1.0. 11. 

(19) 105 I.C. 171=1927 Mad. 825. 

(20) 1933 Mad. 231 (2)=64: M.L.J. 127=37 

(21) 1933 Mad. 231 (2)=64 M.L.J. 127=37 
In re Ldkshmi Ammal, 91 I.C. 729— 

V. Satyanarayanamurthyt 139 I.C. 137—1932 Ma . r«? 7 <'4’> 

V, rij 4 ^araghavalu, 38 Mad. 1184=25 I.C. 683=1915 Mad. 550^^ [S 7 (4) 
(o) ^ no application to suite far setting aside of conveyances, where the 

claim for money, or for possession is anciilnry to i J ♦ 


M.L.W. 146. 

M-L-W. 146; citing 
and Venkatasiva Boo 
605; also Bajagopal 
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Ttl.!'"'),”''" tl>'s uatvire fell under S. 7 (iv) (c) 

that the'’new''¥i h 

of decrees, which is to be interpreted as meaning Tcreerfor 

thiTf a money-value. The result is 

W ‘^e«^ees which 

Jia\e been made for the recovery of money or for the recovery 

ot property having a money value Court-fee has to be paid under 
e nev sub-section which is a special provision to be applied in 
place ot some general classification, in which the suit may also 
be included, v^ieh may be more favourable to plaintiff. “Primi 
facie attev ^22 a suit to cancel a decree (which is the same as 
a suit to .set aside a decree) would no longer be governed by 
b. / (iv) (c) : othemvise no meaning can be attached to the new 
provision contained in S. 7 (iv-rt).”®^ S 7 (iv 4) is 

quite different from S. 7 (iv) either (n), (b), or (c), and the 
proviso has been added only to S. 7 (iv) . This section does 
not describe the mode in which the “value of the property for 
which the decree was passed is to be ealeulated, ” and 
Venkatanarasimha v. Chandniinja-' is an authoritv for the view 
that in such cases it is not the market-value but the statutory 
vaJue that has to be adopted where statutor>^ value has been fixed 
by the Act.” The proviso does not lay down that if the relief 
sought properly falls within any other provision requiring a 
higher valuation or charge that higher valuation is not to be 
made. The proviso merely introduces a downward limit below 
which relief sought in respect of immovable property conse¬ 
quential on declaratory decrees shall not be valued. ”-5 

.r Jy^ISDICTpNAL VALUE.— The value for juris¬ 

diction is the same as for Court-fees, under S. 8, Suits Valuation 

^‘’7 (iv^Lr^ff f w plaintiff, under 

4 ? Court-Fees Act: or, the value of the subiecT- 

S“l922 The ’ snit comes under the Madras Amendment 

Ot 1922. The Pioviso to this new sub-clause enacts ^‘that in suits 

under Sub-Cl. (c) in ca.ses where the relief .sought is 

with reference to any immovable property, such valuation shaU 

not be less than half the value of the immovable property 

calculated in the manner pro\nded by paragraph (5) of this 
sect ion* 


(22) 1932 Mad. 605=139 I.C. 137=63 M.L.J. 764. 

Anantakiishiia Ajra-r, J.. in 1932 Mad. 605 (610)=139 I.C. 

T rt"'oo Dorai^tvami ^fudnfiar v. Th^ngaveht, 119 

I.C. 38—1929 Mad. 668. {Held, that a suit by Hindu sou to declare 
release-deed executed by mother-guardian during minority is invalid, falls 
^^ 0^'A), as releasc^dood is a document ^^sccuring propertv^^: and 
' if* must be paid on the amount or value of the property for 

document was executed); also see the same effect, 91 I.O. 709= 
1925 Mad. 1248. 

(24) 105 I.C. 171=1927 Mad. 825. 

(25) VenTcat<isiva Bao v. Ven1catan<frasimha. 1932 Mad. 605=139 I.C. 
137=63 M.Ii.J. 764:. 
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S.-7 (4)(&) : Right tosharein joint family i)roi)erty. 

Syuapais. 

Sc^e and appUcability. 121 . Valuation for Court-fees. 

108. Partition suits by co-sharer in 124. Court-fees in appeal 

lift Jo^t-possession. 125. Non-liability of dependants. 

116. Different kinds of suits for 126. Valuation for jurisdiction 
partition. 

Co))uite)ifs. 

105. SCOPE ANH APPLICABILITY— This sub-clause 
deals with a suit to enforce the ri<rht to share in ioint-familv 
property, moveable or immoveable, whieh is one of the six different 
classes of suits comprised in jiaragraph (4), all of whicli are 
claims for a relief not properly assessable in money. As explained 
in the leading Bombay case on the subject-** the clause refers to 
a suit to enforce the “right to share'' in any property, not the 
right to “a share” in property. These words suggest that the 
suit is for the enforcement of an abstract claim or right, “and that 
would bring the Clause (b) into proper logical neighbourliood 
with the other clauses of the paragraph”.-”^ According to this 
view, a suit to obtain possession of land hy partition, which has 
an easily ascertained market value, is not one falling under 
S. 7 (iv) (?>), but under S. 7 (v), as being a suit for the possession 
of land. This view discented from in the Madras Full Bench 
case, of Rangkih v. Suhramaniahr'^ 

106. This clause applies only to “joint family property” 
within the meaning of Hindu Law. The incidents of joint family 
property, under Hindu Law. or coparcenary property as it is 
called, are well-known. Such property is distinguishable from 
joint property of English Law, which also devolves by survivor¬ 
ship, but the male issue of the “joint tenants,” do not acquire 
any joint interest in it by birth, which is an incident of joint 
family or coparcenary property.-® The Madras Pull Bench 
ruling in RangiaJi Chetfy v. Suhraynania Chett points out that 
the language of the clause is in accordance ^vith the theor>^ of 
Hindu Law as regards a coparcener not being entitled to a definite 
share until actual partition, and his becoming entitled to a definite 
share only when a decree for partition is made in the suit.®^ 

(26) Dadgu v. Tata Bam, 33 Bom. 658 (663)=11 Bom. L.R. 1074= 
4 I.O. 243. 

(27) Per Batchelor, J., in 33 Bom. 658 (663), srtpra. (It is not clear,, 
whether plaintiff was out of possession of property in suit.) 

(28) . See f.-n. (30) below; (21 M.L.J. 21=9 M.L.T. 3=8 I.O. 572 (F. 
B-)» White, C.J., observ’ecl, that ‘‘S. 7 (4) (&) .applies when the right which 
is sought to be ejiforced is a right to share, as a separate sharer, in joint- 
family property; in other words, it applies to the ordinary suit for parti¬ 
tion'*; Krishnaswamy, J., coneurrod; but Ayling, J., agreed with the 
Bombay rtew, that the clair^ specifically providcvS for a right to share, 
aa a joint-shares in joint-family property. Tliis last view was accepted by- 
Barton, J.C., (Peshawar), in Chanderhal r. Dinanath —80, Judicial Record 
[.see f.-n. (42), post]. 

(29) Karsan^is v. Gangabai, 10 Bom. L.R. 184=32 Bom. 479. 

(30) 21 M.L.J. 21=8 I.O. 512 (Per Krishnasami Aiyar, J,). 

(31) Thid,, 8 I.O. 512 (515); cf. Vagdu v. Tata Bam, 33 Bom. 658= 
4 I.O. 243; and Bidhata Boy v. Bam Charitretj 22 Bom. 315. 
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Accordingly, it was held by the FiiU Bench that S. 7. Cl. (iv) (fe) 

does apply to a suit by a coparcener in possession for partition of 

joint family property.^2 This clause, therefore, has no application 

where the property in dispute is not joint family property^^ the 

phrases ‘'on the ground that it is joint family property*' means 

that the property belongs to a joint family on the date of the 
suit. * *34 

107. It was held in Ahdvl Kader v. Bajmbai,^^ that a 

SUIT FOR PARTITION BY A IVIUHAMMADAN IN THE BoMBAY PRESIDENCY 

is hai'dly distinguishable from a suit for partition of joint family 
property amongst Hindus. But Muhammadan coheirs hold the 
property as tenants in common, by rule of succession, and not as 
joint-tenants with rights of survivorship, and vested birth- 
interests.36 Consequently, as held by the Madras High Court in 
Kurshit Khatun v. Hyderkhan,^~ a suit by a Muhammadan co-sharer 
for partition and possession of deceased father's propei'ties, alleg¬ 
ing joint possession, is not one falling under S. 7 (iv) (6), but 
falls under Art. 17, CL (vi) of the Second Sphedule. 

108. SUITS BY CO SHARER IN JOINT POSSESSION.— 

Suits by Co-sharer in joint possession for partition, fall 
under S. 7 (iv) {h) of the Act, but there is a great divergence of 
view amongst the different High Courts, as to the class of suits 
to which this clause applies, and more particularly as to the 
method of valuation for purposes of Court-fee and jurisdiction, 
when plaintiff alleges or is found in possession, of property claimed 
to be joint family property. 

109. Allahabad. —As regards suits by co-tenants in 
ALLEGED JOINT POSSESSION, the view taken by the Allahabad High 
Court in Tarachand v. Afzalbeg,^^ following same earlier decisions 
of the same High Court,®® and supported by tlie decision of Calcutta 
High Court in Bidhata Bai v. CKnritra,^^ was that “where 

the plaintiff alleges that he is in possession and merely claims 
partition of the property, and separate possession of his share, a 
Court-fee stamp of Rs. 10 is sufficient. 

(32) Vein Go\inden v. Kumaravelu, Gound^n, 20 Mad. 289, folld. in 8- 
I.O. 612 (515) (F.B.), supra. 

(33) Reference under S. 5, 4 M.D.J. 110; N’ilcka v. FazaJdad ^7jan, 
1930 Lah. 839=123 I.C. 525. 

(34) Fangiah Chetty v. Suhraxnaniah Chetty, 8 I.C. 512 (513) = 

21 M.L.J. 21 (F.B.). 

(35) 23 Bom. 188=B.P.J. (1898), p. 135. 

(36) Abdul Wahid v. yuranbihi, (1885) 11 Cal. 597=12 I.A. 91 
(P.O.); Mumeeda v. Budlumy (1872) 17 W.R. 525; Sassan AH v. Ncao, 
(1889) 11 All. 456; Abdool v. Goolam, (1905) 30 Bom. 304. 

(37) 75 I.O. 93=1923 M.W.N. 564=1924 Mad. 207; citing Gill ▼. 

lAngamallUf 43 Mad. 396, and Ahmuddi/ti r. 44 I.C. 216. 

(38) 34 All. 184=13 I.C. 135. 

(39) Seoti V. XaohhTnon, (1900) A.W.N. 90; and WaUullah v. 
Durga Frasady 28 All. 340=3 A.L.J. 181=1900 A.W.If. 38; (Suit by 
the purchaser of a coparcener's share). 

(40) 6 O.L.J. 651=12 C.W.N*. 37. 
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110. Bombay.—In MotibJiai v. Harid^tsS,^^ the Bombay High 
Court, applying S. 7, Cl. (6). to a suit for partition of certain 
property, valued at over Rs. 5,000 allowed the plaintiff to assess 
the value of his share at Rs. 250, and pay Court-fees on that 
amount. The Bombay view in Dagdu v. Tota iSani,"*- however, 
has been generally considei'ed to be in conflict with views of 
Allahabad, Lahore, and Madras High Courts, on the one hand, 
where ad valorem fee is held leviable under Cl. (iv) (b) of the 
Act, and with Calcutta and Patna Courts, where a fixed fee is 
levied under Art. 17 (6) of Sch. II of the (^ourt-Fees Act. 


111. Calcutta.— The Calcutta Hioii Court held in the 
leading case of Kirty Churn v. Annaih Nath*^ that where plaintiff 
is already in possession of his share, and all that he wants is, to 
obtain a partition, which is merely, as explained by the learned 
Judges in the case of Rajendro Loll Goswami v. Sharrui Churn 
Txihoor}/,^^ to ‘^change the form of his enjoyment” of the property, 
or in other words, to obtain a divided, instead of an undivided, 
share, it would be impossible to say what will be the value to 
the plaintiff of this change in the nature of his property, and a 
stamp-fee of Rs. 10 is sufficient under Art. 6, Cl. (17), Sch. II 
of Act VII of 1870. The case of Bidhata Rat v. Ram Chariter^'^ 
was relied upon in Shastu Bhushan v. Jotindra in holding 

that if the plaintiff has title to the property and is a co-owner of 
that property with the defendant, the suit is one for partition of 
joint property, and not one for declaration of title and recovery 
of possession. Tlie same view was taken in Beni Madhah v. 
Govinda ChandraS^ The Calcutta view is that a fixed Coui’t-fee 
of Rs. 10 is sufficient in partition cases where plaintiff is in 
possession of his share actual or constructive: and where he is out 
of possession of his share he has to pay Court-fee as in a suit for 
possession, ad valorem under S. 7 (v) (e), and the claim does not 
fall under S. 7 (iv) (5) of the Court-Fees Act.'*® 


(41) 22 Bom. 315. 

(42) 33 Bom. 668=4 I.C. 243; also see Balvant Ganesh v. Nana 
ChintamaHj 18 Bom. 208; cf. Jiangiah Chetiy v. Subramanuwi, 8 I.C. 512 
(515)=21 M.Li.J. 21=9 M.L.T. 3; (Points out that it is not clear from 
the facts set out in Bombay cases whether the plaintiff was in joint posses¬ 
sion at the date of suit). 

(43) 8 Cal. 757=11 C.L.B. 95. 

(44) 4 C.L.B. 418. 

(45) 11 O.L.B. 95=12 C.W.N. 37=6 C.L.J. 651; (Held, that 
4 (h) refers to smts for joint—possession, and not to a suit for 

partition). 

(46) 10 I.C. 463=15 C.L.J. 443. 

(47) 46 I.C. 165=22 C.W.N. 669; (Suit for partition of plaintiff^s 
share of the joint-property, requiring a Court-fee of Be. 10 undear Art. 17 
(6) of 2nd S^edule). 

(48) Bohenath Singh v. Dhwakeshwar Prasad, 27 I.C. 465=20 C.W. 
N, 51=21 C.L.J. 253; (Held, that a person seeking partition mui^t be in 
possession of his share, actual or constructive); also see In thei matter of 
Nandlal Muhh&rji, 1932 Cal'. 227=59 Cal. 316=136 I.C. 600=36 C.W.N. 
942; also sec Ibid., 1932 Cal. 353=137 I.C. 519=54 C.L.J. 317=36 C. 
W.N. 291; eWhere the plaintiff asserts his possession, it is unnecessary to 

0—17 
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112. Punjab.—In Eaghhar Dial v, Salig thal 

where plaintiff sued for partition of his share of the 
paternal estate against his other brothers, alleging that all the 
parties "were' in joint possession of the entire property, though 
the elder brother had the entire control, as the manager of the 
joint family, and the plaintiff, a minor suing by next friend, 
asked to be pur in separate possession of his one-third share 
of the estate. It was held by Rivaz and Chatterji, JJ., that the 

under S. /, Cl. (iv) (6) of the Court-Fees Act, as one 
to entorce the right to share in any property on the ground that 
It IS joint family property, nonetheless so because the plaintiff’s 
share was admitted, and his right to obtain separate possession 
was all that was denied: the clause being framed so as to cover 
all eases within its general purview where something more than 
a declaration of right is sought for, and consequential relief, 
whether it be in the form of joint possession, separate possession, 
an injunction, or whatever other relief may be appropriate is 
asked for.” Where plaintiff claimed for settlement of accounts 
and recovery of his share of the parties’ joint family propert.v, 
the Punjab Chief Court, in Hari Chand v. JiwanmalJ^^ it was 
hehl that the suit being one to enforce the right to share in the 
property, on the ground that it is joint family property, the ease 
came under S. 7 (iv) {h) of the Court-Fees Act. In Dwarka Das 
V. Kruhan Kishare,^ this ruling was distinguished on the 
ground that the suit therein was for partition and for possession 
of a definite share of joint property. But in Fatteh Chniid v. 
Bilas Earn,- where tlie suit was by one co-sharer against four 
other co-sharers, for possession by partition of certain joint 
land, and after a preliminary decree settling shares the Court 
appointed a Commissioner, and directed auction of separate pieces 
of immoveable property among the parties, the total sum thus 
realized to be divided among the parties proportionately, and one 
of ^e defendants filed an appeal objecting to the mode of partition 
on Ks. 10 Court-fee stamp, it was held by the Court,-'* that S. 7 (iv) 
(6) had no application to the case, as it was impossible to assign 
a value to defendant s claim and that under the circumstances, a 
Court-fee of R-. 10 under Art. 17 (6), Seh. II, Court- 

sufficient, and correct. To the same 
^cct IS the decision of The Lahore High Court in 
.fforc/iarffii Sukhraj Das.^ It Avas observed, (Sir Shadilal, 

L.J. and Willberforce, J.) that where in an appeal arising out of 
a partition suit, there is no longer any dispute about the share to 
which each co -sharer Avas entitled, and the appeal seeks only to 

pay Court-fee on a claim for possession, and only a for partition, on 

a fixed Oourt-fee of Re. 10 is suffieient) . 

(49) 104 P.R. 1895. 

(50) 28 P.R. 1903 —per Clark, O.J. 

(1) 2 Lab. 114=61 I.C. 628; (S. 7 (4) (6) is applicable to suit to 
enforce a riglit to share in any joint-family property). 

(2) 96 P.R. 1916=34 I.O. 857. 

(3) Johnstone, C.J. and Scott-Smith, J. 

(4) 62 I.C. 979. 
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impeach the mode of partition, it is not possible to- 
estimate at a money value the subject-matter in dispute in appeal, 
and following Faff eh Chamdy. Bilas NoF it held that 

o withm the purview of Art. 17 (6 ), of the 

Second Sclmdule. of the Court-Fees Act. Similarly, in Nikka v 
^^dad Khan^ {Tekchnnd and Aga Haidar, JJ.), the Lahore 

High Court held that in an appeal from a suit for posses- 

sion by partition of certain land where the plaintiff alleges 
that he was in joint possession of the property in suit, and the 
hnding of the trial Couit is to the effect that he was in such 
possession, the provisions of the Court-Fees Act applicable are 
Art. 17 (6), Sell. II. and not S. 7 (iv) (h), the Court-fee payable 

m such case being Rs. 10, and not an ad valorem^ Court-fee 

on the market price of plaintiff's share of the property. The 
rulings-in Rayhbar Dial v. SaJiy Ram/ Fateh Chand v. Hifas Rai,^ 
and Hari Chand v. Jeeva Mal,^ were distinguished. The autho¬ 
rities cited in support of the vieAv that Art. 17. Cl. (6) of Sch. II 
applied to the case where the plaintiff stated, and Avas found, to 
be in possession, Averc from Allahabad,Calcutta,and 
Madras^- cases. S. 4 (b) Avas not applicable as the parties to the 
utigation AA’cre strangers and the propei*ty in dispute Avas not 
joint family property.^^ the case of co-sharer filing a suit for 
partition AA'hile in possession of part, there can be no doubt that 
S. 7. Cl. (iv) (6 ), applies, and not Art. 17 of Sch. II of the 
Court-Fees Act. The case in Dagdu Totaram,^'^ of Bombay 
High Court, Avas dissented from, in Rakhi v. Kliairan/^ 


113. Madras.—It aa'rs held in Gill v. Yaradaragavayya,^^ 
that a suit by a co-tenant for partition of certain immoveable 
property of Avhich he alleges ho is in joint possession, is not a suit 
to enforce a right to share in the possession of property on the 
ground that it is joint family property within the meaning of 
S. 7 (iv) (h) of the Court-Fees Act, though this sub-section 


(5) 96 P.R. 1916=34 I.O. 857. 

(6) 1930 Lah. 839=123 I.O. 525=31 P.L.B. 315. 

(7) 104 P.R. 1895 (clearly a ease under S. 7 (4) (&) of the Act). 

(8) 96 P.R, 1916=34 I.C. 587 (question relating to mode of partition 
only) . 

(9) 28 P.R. 1903=65 P.L.R. 1903 (plaintiff alleged being out of 

poesession) . 


(10) Taraohand Mukerji Afzal Beg, 34 All. 184=18 I.C. 185. 

(11) Kirty Chum Mitter v. Amuith Deh, 8 Cal. 757=11 C.Ii.R. 95; 
alao Ahmaduddin v. Amiruddiu, 44 I.C. 216. 

(12) Gill V. Veuradaraghavayya, 43 Mad. 396=55 I.O. 617. 

(13) Per Tek Chand, J., in Nikha v. Fazaldin, 1930 Lah. 839=123 
I.O. 525=31 P.L.R. 315. 

(14) 33 Bom. 658=4 I.C. 243. 

(16) Per Harrison, J., in 1932 Lah. 421, folloAving Nikha v. Phula, 
27 P.R. 1895; Uari Chand v. Jiwan Mol, 28 P.R. 1903; and, two un¬ 
reported cases, O.A. 4581 of 1925, and 2305 of 1924. of the Lahore High 
Court. 

(1C) 43 Mad. 396=38 M.L.J. 92=55 I.C. 517=1920 M.W.N. 124. 



132 


The Court-Fees Act. 


[Chap. HI 


would apply to suits for partition of joint family property as 
decided by the Full Bench of Madras High Court in Tiangiah 
Chetty V. S'uhramanict Oietty.^'^ However, S. 7 (iv) (6) has no 
application where the property is not the property of a joint 
family. “It must be admitted that a suit by a tenant in common 
in joint possession for the partition of the common property not 
belonging to a joint family cannot fall under this clause” and “as 
the relief in such a case cannot be estimated at a money value, 
Art. 17 (6) is the only provision applicableIt was held by 
Wallace, J., in Ramakinshna v. Muth'uswayny lyer,^^ where the suit 
for joint possession is not on basis of plaintiff's ouster, or a denial 
of his right to possession as a co-sharer. Cl. (iv) (h) applies and the 
plaintiff has to pay Court-fee on his o^vn valuation. When 
th^?re has been a division in status, the family can no longer be 
described as a joint family, though the property of the family has 
not been divided by metfs and bounds.-" It was held, by Odgers, J., 
in Prafhipaii ^uryan<ir(niana v. Pralhipafi Seshayyar^ tliat where 
the suit is for partition of a joint Hindu family which has already 
been divided, the relief is merely a prayer to change the form of 
■enjoyment, to which Art. 17 (6) alonv' should be applied. 

In Jiethasami Naicken v. Nagammal, the plaint set out a claim by 
the plaintiffs in the alternative characters of members of a joint 
family, or of tenants in common for a declaration with conse¬ 
quential relief by way of injunction, and the Madras High Court 
held that the case fell under S. 7 (iv) (c) of the Court-Fees Act, 
and that Court-fee should be paid under the INIadras Amendment of 
1922, in the manner provided by paragraph (v) of S. 7 of the 
Co-urt-Fees Act. In another recent Madras case, Sundra 
’Ganapathi v. Daivasikamani,^^ where there was a partition deed 
and the plaintiff alleged that it had been brought about by fraud 
and instituted a suit for partition and to get over the effect of 
partition deed, the Court held that S. 7 (iv) (h), would apply on 
the ground that the plaintiff alleged that he and the defendants 
were co-tenants, but that S. 7 (iv) (c) applied if the allegation 
as regards the partition deed was seriously insisted upon. 

114. Patna.—The Patna High Court holds that in a plain 
-suit for partition, the Court-fee is Rs. 10. If it is in essence 
a suit to obtain a decree for money or a decree for immovable pro¬ 
perty, then an ad valorem Court-fee must be paid.*® In Lachmi 


(17) 8 I.C. 512=21 M.L.J. 21=1910 M.W.X. 755. 

(18) Per Krishnaswami Aivar, J., in 8 I.C. 512 f514)=21 21 

<F.B.). 

(19) 1925 Mad. 468=86 I.O. 627=21 M.L.W, 207; (Where there 
is no ouster by defendants of plaintiff from joint-possession of joint-family 
property, S. 7 (4) (6), applies). 

(20) Srinivasa Iyer v. Krishnaswamy Iyer, 1931 Mad. 49=129 I.C. 
462=1930 M.W.N. 508=59 M.Li.J. 913. 

(21) Also see Suryanarayana v. Seshayya, 1926 Mad. 122. 

(22) 1931 Mad. 94=129 I.O. 824=1930 M.W.N. 358. 

(23) Oobvnd Dube v. Parmeshwar Dube, (1919) 49 I.C. 115. 



Sec. 7 (iv) { h )] 


Suits by Co-suarer. 


13a 


S<ihu V. Radha Kt'ish'na^* it was held ‘‘that there must be unity of 
title as well as of possession to entitle plaintiff to maintain an action 
for partitionSimilarly, it was pointed out in Dipclmnd Rai v. 
ChhetnifncU^^ that a clear distinction is to be drawn between parti¬ 
tion suits where the plaintiff alleges that he is in possession of his 
undivided share in the property in suit, requiring a Court-fee of 
Rs. 10 only;^® and, “cases in which a partition suit is merely 

A TITLE SUIT IN DISGUISE There is a distinction also 

between suits for partition pure and simple, where the 
plaintiff is in joint possession of his share, and there is no 
dispute as to his title or share, and suits where the plaintiff seeks 
for an adjudication of his title, or the extent of his share, and for 
partition after s-uch adjiidicatio7i.'^ It was held, therefore, that 
“plaints in all suits for partition should be carefully examined**.^® 
and ‘ ‘ one must look to see what is the real nature of the claim ’ ’ 
and the general rule laid do^^^l is that if plaintiff is out of posses¬ 
sion of his sh^re,^' and the suit is obviously a suit to recover 
possession of that part of the property at least of which the defen¬ 
dants hold possession in denial of plaintiff's title therein, a Court- 
fee ad t'alor€7n on the share claimed in that part must be levied.®^ 
In Sitharom Jha Pande\f v. Lokeiwfh it was held that a 

person cannot be allowed, under the guise of a partition action, to 
bring an action of ejectment.®® However, where the suit is a 
simple suit for partition, and nothing else, it makes no difference 
that the defendants dispute the title or possession of the plantiffs 
nor the fact that the suit is in respect of properties standing in the 
names of various members of the joint family.®® 

115. OTHER COURTS. — The Nagpur Court follows the 
Calcutta view'. It was held in Manaji v, Sitara^n^^ that “ordinarily,, 
where the plaintiff, in the case as laid by him in the plaint, affirms 


<'24) 51 I.O. 77. 

(25) 56 I.C. 570=1 P.L.T. 529. 

(26) Bidhaia v. Tta/m ChaHtar, 6 O.L.J. 651=12 C.W.N. 37; SJmshi 
Bhusan v. Joluidra Xafh, 10 I.C. 463=38 Cal. 681; also see Tara Ghana 
V. Afeal Beff, 34 All. 184=13 I.C. 185=8 A.L.J. 132. 

(27) Kirty Chum v. Annath Deb, 8 Cal. 757=11 C.L.R. 95; Balwant 
Ganesh v. Nana Chintan, 18 Bom. 209; and Waliullah v. Durga Prosaar 
28 All. 340=3 A.L.J. 181=1906 A.W.N. 38. 

(28) Banjit Sahi v. Maulvi Qasiin, 72 I.C. 916=2 Pat. 432. 

(29) Vipoluind v. ChhetnmuiU 50 I.C. 570=1 P.L.T. 529. ^ 

(30) Rachhaya Raut v. Chando, 65 I.C. 294=1923 Pat. 113—6 P. 

L.J. 662=3 P.L.T. 293. ^ ^ 

(31) Dvkhi Singh v. Barihar Shah^ 58 I.O. 236 (237)—1921 Pat. 
89=1 P.L.T. 595=1921 (A.I.R.) Pat. 28. 

(32) Dip Chand v. Chhetrumal, 56 I.C. 570=1 ® 

Rachhaya Rout v. Chandra, 65 I.C. 294—1923 Pat. 113 6 P. 

3 P.L.T. 293. 

(33) 81 I.C. 1052 (1055)=3 Pat. 618. 

(34) Rachhaya Raut v. Chandro, 65 I.C. 294=1923 Pat. 113—6 P.L.J. 
662=3 P.L.T. 293. 

(Z5) Basukhi BehaH v. Chatter Pandey, 79 I.O. ^3; ef. P.A, 64 
of 1923; Where some properties stood in the name of strangers) . 

(36) 1924 Nag. 105=81 I.C. 643. 
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that he is in possession of a portion of the joint estate and claims a 
change in the mode of enjoyment of the property and prays for 
separate possession of his share as the result of re-distribution of 
the property under the separate management of the parties, his 
suit is one for partition, and separate possession of his share in 
the entire property, and as such the .claim falls under Art. 17 of 
Cl. (6) of Seh. IT of the Court-Feesv Act, and a fixed-fee of Rs 10 
only IS payable thereon. Where, however, the plaintiff admits that 
his title is disputed and that he is out of possession and enjoyment 
of the property sought to be partitioned, and that he does not hold 
or possess or occupy any portion, or item, of the divisible property 
and asks for partition, its suit must be treated practically as an 
ejectment suit.^and an ad valorem Court-fee is leviable on a plaint 
in such suit. It Mas held that the balance of authority Mas iii 
favour of accepting thd plaintiff’s version of the cause of action as 
set forth in the plaint as correct for the purpose of fixing the Court- 
fee payable on tlu^ plaint in a partition suit.=^» Where the relief 
sought is something more than a change in the mode of enjoyment 
and th;- ^|uit is in substance one to enforce the right to share in 
the property oil the ground that it is joint family property, plain¬ 
tiff' s valuation of the relief sought determines the Court-fee.®® For 
example, M here the plaintiffs alleged a partial partition and sought 
partition of that jiart of the family property, including certain 
moveables, M’hich Mas kept joint at the partition, and defendants 
stated that plaintiffs had already separated, getting their 
full share, and had no right Mhatever in the propertv 
in suit, M'hich Mas not available for partition, the suit 
M’as one clearly to enforce the right to share in property 
on the ground that it is joint family property falling under 
S. 7 (iv) {h) of the Court-Fees Act.^" ,It M-a.s held by 
Findlay, J.C.. in Bhagwan Appa v. Shivdlla. following 

Bhaddoo v. B :ddool^' that M'here a suit is one to enforce a 
right to share in any property on the ground that it is joint family 
property, ad valorem fee must be paid. It M'as further pointed out, 
that the correct method of computation of Court-fees in suits M here 
partition is claimed by a coparcener, who is in joint enjoyment 

of part of the property at the date of the suit, is to determine 

^ _ 

Kinklie<lc, in Manaji v. Sitaram, 1924 Nag. 105= 

81 I.C. 643; cited Shripali v. Shrulhar, (1902) 15 C.P.L.R. 120; (Court- 
fee Rs. 10, sufficient in partition suits) ; but (id valorofi if possession 

Tiot established). Reid. Kiidy Churn Mitier v. Annath Nalh, 8 Cal. 757; 
folld. in ^fo1utndra ChnnSra v. Ashutosh, 20 Cal. 762; and Bidhata Rai 
V. Ram Chariter, 12 C.W.N, 37; (Points out distinction between a suit 
for y)artition, and a suit for ejectment); approved in, Shastri Bhushan v. 
Jotindra Nath, (1911) 38 Cal. 681; also sec TValiuUah v. Tiurga Prasad, 

28 All. 340; and Tarachand v. Afzal Beg, 34 All. 184; and Rangiah v. 
Suhrainaniah, 21 M.L.J. 21 (F.B.); and Gill v. Varadaraghava, 43 Mad. 
396; and Duhhi Singh v. Uairihar, 5 P.L.J. 540. 

(38) 1924 Nag. 105=81 I.C. 643, supra. 

(39) Shaddoo v. Saddoo, 1924 Nag. 86=81 I.O. 766, follows; Velu 
Goundan v. Kuinaravelu Gonndem, 20 Mad. 289; and Mothihai v. Haridas, 

52 Bom. 316. 

(40) Bhaddoo v. Saddoo, 1924 Nag. 86=81 I.C. 766. 

(41) 1927 Nag. 248=101 I.C. 770=23 N.L.R. 73. 


t 
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whether merely a change m the mode of possession is asked for, or 
whether, in realitj”, the relief of ejectment is claimed. To arrive at 
a conclusion on such point, one has, however, to look beneatli the 
mere form and verbiage of the plaint, and to arrive at wliat is its 
real substance’. The Judicial Commissioners, X.-W.P., had to 
consider the applicability of Art. 17 (6) of «ch. II and S. 7, 
Cl. (v), to a suit for partition of joint family proiierty, in C/n/n- 
derbal v. Dina Nathy^- and after a review of the rulings 
of the various High Courts, it was held that the subject-matter in 
dispute was certain definite property of which plaintiff claimed 
separate and exclusive possession, and that the proper construction 
to be placed on the Court-Fees Act was that such suits must be 
valued either under Cl. (i) of 8ch. 1, or under 8. 7, Cl. (v^, and 
consequently an ad valorem fee must be paid. It was contended by 
the plaintiff, on the authority of the Calcutta case, published as XII 
Calcutta Weekly Notes, at P. 37, that a suit for partition of joint 
property is governed by Art. 17, Cl. (6) of Seh. II of the Court- 
Fees Act, and that the plaint was sufficiently stamped with a 
Court-fee of Rs. 10. In that ruling a distinction is drawn between 
the case in which the plaintiff is out of possession, and the case in 
which he alleges joint possession, and merely asks for a separation 
of his share. In the former case an ad valon m fee must be paid. 
On this point there is no conflict of authority, the High Courts 
being in practical agreement that where the suit is both for posses¬ 
sion and partition, Court-fee must be paid on the value of the 
share to be partitioned. The Court held, that S. 7, Cl. (b) did 
not govern the case. '‘The \vording of the clause does not refer by 
implication to the partition of a share in joint family property. It 
simply provides for the right to share such property, or in other 
words a right to enjoy that property jointly vnXh the other co- 
sharers.” It was observed that "had the Legislature intended to 
provide separately for cases in which the question of partition of 
joint family property arises this would have been laid down in clear 
terms in the Act. There is a clearly a distinction to be dra\vn 
between the right of enjoyment of joint family property jointly 
with the other owners and between the separation of shares in such 
property.” As regards the applicability of Art. 17, Cl. (b*, the 
Court "could not endorse the view that in eases where an owner in 
possession seeks for partition of his share it is impossible to value 
the subject-matter in dispute.” But this ruling was not approved 
on this point in a later ruling of the Bench of Judicial Commis¬ 
sioners.*® in No. 13, Judl. Record Vol. II; and this ruling came 
in for a strong criticism. It was held that the rulings quoted by 
Mr. Barton scarcely support his opinion that such partition svuts 
are of a purely possessary nature and require Court-fee under 
S. 7 (v). The Bench had "no doubt that the value of such sints 
is not capable of estimation in money. This is certainly not the 
value of the property of which plaintiff claims separ^e and 
exclusive possession, for he is in constructive possession of that very 


(42) 80 J.B., Vol. I. 

(43) Mir Eassan Khan v. Ahmed Khan, etc., 13 J.R., \ol. II 
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property before suit. ^ ’ The Court agreed with the view of Krishna- 
swamy Iyer, J., in the Full Bench Ruling of Madras High Court in 
Bangxah Chetty v. Siihramania Chetty^^^^ that ‘‘it must be admitted 
that a suit by a tenant in common in joint possession for the parti- 
tion of the common property not belonging to a joint family cannot 
fall under his clause [S. 7, Cl. (iv) (b) ] as the relief in such a ease 
cannot be estimated at a money value, and Art. 17 (6) is the only 
provision applicable.” The property in suit in No. 13 Judicial 
Record, \ ol. II, was not joint family property, and therefore no 
question of the applicability of S. 7 (iv) (6) arose, and the obser- 
\ations by i\Ir. Barton, in the earlier ruling on this point, are not 
aftected by the ruling of the Bench. In holding that a suit for 
partition of his share by a co-proprietor in joint possession should 
be stamped under Art. 17 (6), Sch. II, not under S. 7 (v), the 
Bench followed the view taken by the Judicial Commissioner of 
^agpur in Mmuiji v. Sita concurring in the opinion of the 

Madras High Court'*^ and the same view taken by the Patna High 
Court in Dukhi Singh v. H^rihar Skah.*^ Where the ca.se falls 

Court-fee payable is on the value of 
plaintiff’s share in joint family property as determined arbitrarily 
by the plaintiff.-*^ To the same effect is a ruling of Burma, that 
plaint mu.st be stamped according to the plaintiff ^s valuation of 
his share which he seeks to recover.^ 

116. PARTITION SUITS—DIFFERENT KINDS OF_(A) 

Partition Suits, pure and simple — Art. 17 (6): Suits by co¬ 
owners, in joint possession, for separate share.— In Lachhmi 
Sahu V. Raclha KHshna*^ the Patna High Court, held that “there 
must be unity of title as well as of possession, to entitle plaintiff to 
maintain an action for partition. A suit by cotenant in alleged 
joint possession, where there is no dispute as to title, and no denial 
of plaintiff’s right to separate pos.se.ssion, and plaintiff is already 
in po.ssession of his share, is in effect a suit to “change the form 
of his enjoyment of the jiroperty”, or in other words, to obtain a 
divided, instead of an undivided share: it palls ttnoer Art. 17, 
Cl. (6), according to the majority of High Courts. The leading 
case on the subject is Kirty Chum Mitter v. Auuath Nath Deft,®® 
which points out that it is impossible in such cases to say what will 
be the value to the plaintiff of this change in the nature of his 
property, and therefore, it was held that a Stamp-fee of Rs. 10 is 
suiTicient. This view has been generally followed in later Calcutta 
CASES, holding that where plaintiff is in possession of his share, 
actual or constructive, a Court-fee of Rs. 10 is sufficient.^ _ 

(43-a) 8 I.C. 512=21 M.L.J. 21=1910 M.W.N. 755. 

(44) 81 I.C. 643=1924 Nag. 105. 

(F-B.); and Suryanarayana v. Seshayya, 90 I.C. 

(46) 58 I.C. 236=1921 Pat. 78. 

(47) Partap Singh v. Harlishen Singhy 1933 Peshr. 85. 

(48) 35 I.C. 731=9 Bur. L.T. 97. 

(49) 51 I.C. 77. 

(50) 8 Cal. 757=11 C.L.R. 95. 

(1) 6 O.L.J. 651=12 C.W.N. 37=3 M.L.T. 33; also see 10 I.C 
463=15 C.L.J. 443j cf. 27 I.C. 465=20 C.W.N. 51=21 C.L.J. 253: 
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The Allahabad High Court, has followed this view in Wallivallak 
V. Durga Prasad^ and in Tara Chaiid v. Afzat Beg;^ which relies 
upon the Calcutta decision in Tia; V. Baai Cli riter.^ The 

Bombay Case in Dagd.u v. I'otn Ham ' contiicts with this view, but 
as pointed out in the I\Iadias Full Bench Case, of Rangiah v. 
Suhramania^ it is not clear if plaintitf was in possession of his share. 
In Punjab cases. Art, 17 (6) has been applied in suits for simple 
partition, where plaintiff in joint possession, is claimin<r merely the 
separation of his share, \vithout mored and Art. 17 (6), has been 
applied also in appeals in partition suits, where mode of partition 
is objected to, after the preliminiary decree,® or where there is no 
longer any dispute about the share to which each co-sharer was 
entitled.® The Calcutta view, was approved by Krishnaswami 
Aiyar, J., in the Full Bench Case of Madras High Court, in 
Rangiah v. Suhramaniah}^' The Patna High Court, while distin¬ 
guishing title -suits in disguise, from a jdain suit for partition, holds 
that a Court-fee stamp of Rs. 10 is sufficient if in its essence, the 
claim is not to obtain a decree for money, or property, or ejectment 
of the defendant in possession.'^ The Nagpur Judicial Commis¬ 
sioner’s Court follows the Calcutta view, that a co-shartn* plaintilf, 
in joint possession, seeking separate possession of his admitted 
share, merely claims a change in the mode of enjoyment, which 
is not assessable in money-value, and a fixed Court-fee of Rs. 10 
is sufficient under Art. 17 (6), of Sch. II.'" The Judicial 

Commissioner, N.-W.F.P., Peshawar, disagreed with this view in 
80 Judicial Record, Vol. 1, but this view has been followed in a 
later Bench ruling dissenting from the earliir reported ease.'® On 
a review op the authorities, it may be taken as an established 
proposition that, Rs. 10 Court-fee is sufficient in ordinary partition 
cases, provided (1) the plaintiff is in actual or constructive posses¬ 
sion of the property in suit, and not excluded from joint possession 
of the' property, (2) that having regard to the real nature of the 
claim as brought and not merely to the form of the suit, there is 


(Plaintiff failing to prove T)ro\’isioii actual or constructive, has to amend 
plaint and claim joint possession); 46 I.C. 165=22 C.W.N. 669 (Addi¬ 
tional amount for relief as to settlement of accounts); 59 Cal. 315=136 
I.C. 600=1932 Cal. 227. 

(2) 28 AU. 340=3 A.L.J. 181=1906 A.W.N. 38. 

(3) 34 AU. 184=13 I.C. 185. 

(4) 6 O.L.J. 651=12 C.W.N. 37. 

(5) 33 Bom. 658=4 I.C. 243. 

(6) 8 I.C. 512=21 M.Li.J. 21 (F.B.). 

(7) 1930 Lah. 839=123 I.C. 525; C/. 1932 Lab. 421 (Plaintiff 
suing for etfiforcement of right to share in joint-family property, while in 
possession of part) . 

(8) 96 P.R. 1916=34 I.C. 857. 

(9) 62 I.C. 979. 

(10) 8 I.C. 512 (513)=21 M.L.J. 21 (27, 30) (F.B.). 

(11) 49 I.O. 115; 51 I.C. 77; 56 I.C. 570; 65 I.C. 294=1923 Pat. 
113; aUo see 68 I.C. 236=1921 Pat. 78; and 79 I.C. 913. 

(12) 81 I.C. 643=1924 Nag. 105. 

(13) No. 13, Judicial Record, Vol. II. 

C—18 
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no dispute as to title: and (3) that the plaintiff does not pray for 
any relief in excess of the claim to separate possession of Ids sLre 
as a change in the mode of enjoyment of the joint property. 

117. (B) SUIT ALLEGING PREVIOUS PARTIAT PAT?tt 

St me'S ?kd 

Y MET^ and BOUNDS—Constructive possession of plain- 

-Sa/j/anorai/aim v. (Prathipafi) Seshayija,^* 
Court was dealing ivith a suit for pardtion 
based on the allegation of a previous division in status, and a 

anfft^ of moveable property amongst the co-sharers 

and the alleged unwillingness of the defendants to divide the rest 

1 ^ n immoveables. The plaintiff had 

Irom th f applied to his own use certain rents 

from the family land, and it was alleged that defendant had done 
the same thmer With regards to other portions of the family pro- 
perties which the plaintiff held the defendant liable to acco^int 

fh^ defpL^^’f property was alleged to be in the management of 
the defendant, and m the constructive possession of the plaintiff. 
It was held that it was impossible to estimate in 
terms of money, the value of the convenience of changing 
the form of the enjoyment of the plaintiff’s share, and the Court- 
tee leviable was Rs. 15 under the present Art. 17 (6) in Sch. II 
of the Court-Fees Act. Reliance was placed on the Pull Bench 
ruling in Rangiah v. Subra»uinia^^ where even the dissenting 
Judge, Ayling, J. had concurred in the opinion “that the correct 
method of regarding the relief claimed in suits for partition was 
that It was merely a prayer to change the form of enjoyment, and 
could only be valued by deducting from the value of his share as 
ascertained in the partition the value of his beneficial eniovment 
as coparcener before partition.''^® ‘ 


DEFENDANT IN POSSESSION IN DENIAL OP 
PLAINTIFF -S RIGHT TO SHARE-S. 7 (4) (b) -D 

Judicial Commissioner’s Court, in 
that in a suit for partition where plaintiff 

nnrf nf Partial partition, and sought partition of that 

part of the family property which was kept joint at the previous 
partition but where the defendant’s plea was that the plaintiff 
had already separated, and got his full share, having no right 
whatever in the property in suit, which Avas not available for 

a denial by the defendant of the plain- 
tift s to share in property, and the suit fell under S. 7, 

Ll. (iv) (6) of the Court-Fees Act. It was explained, that as held 
m Sf^pati V. ShricTJuir,^^ *‘the valuation for the computation of 
Court-fees in a suit for partition depends upon whether the relief 
sought is merely a change in the mode of enjoyment of the pro- 


(14) 90 I.C. 843=1926 Mad. 122. 

(15) 8 I.C. 512=21 M.L.J. 21=1910 M.W.N. 755. 

(16) Kirty Churn v. Aunath Nath. 8 Cal. 757=11 C.L.R. 95. 

(17) 81 I.C. 766=1924 Nag. 86=20 N.L.R. 43. 

(18) 15 C.P.L.R. 120. 
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perty or the enforcement of a disputed right:” and, that the 
principle underlying the decisions of the Calcutta High Court 
in Kirty Churn v. Aunath Nath,^^ and Mohendro Chandra v. 
Ashutosh^^^ was the observation in Ragendra Lai v. Shama CharUy-^ 
that “where the plaintiff is admittedly in possession, and only 
seeks to change the form of his enjoyment of the share,” the 
stamp on the plaint avouUI be a fixed fee of Ks. 10 under Soli. II, 
Art. 17. CL (0). of the Court-Fees Act. It was pointed out that 
where thero is a clear denial of the plaintiff's right to share, and 
what is asked for is something more than a mere change in the 
mode of enjoyment of the property, and the suit is for a declara¬ 
tion of right coupled with a decree for possession, by enforce¬ 
ment of the right to share in property on the ground that it is 
joint family property, the suit comes under S. 7 (iv) (6) of the 
Court-Fees Act, and the amount of Court-fee payable is to be 
computed according to the amount at which the relief sought is 
valued in the plaint. This is the view taken by the Madras High 
Court in Vein Go-undan v. Kum/ira Vdu-- and by.the Bombay 
High Court in Moiihhai v. Haridasr^ and also in Maroti v. 
Tukaramr* The correctness of this ruling of the Nagpur Court, 
has been upheld in a later ruling, by Findlay, J. C.-' It was 
observed that the mere form and language of a plaint in a suit of 
this nature cannot be the final test, as “it is easily conceivable 
that in each and every suit to enforce a right to share in any pro¬ 
perty on the ground that it is joint family property it would be 
possible so to frame the suit as to bring the same under Art. 17 
(6) of the second schedule to the Court-Fees Act.” Accordingly, 
it was held that even though the plaintiff had framed his suit in a 
manner which, on a superficial view, suggested that he was a 
coparcener in the property held by the defendant, this fact had 
been found against the plaintiff in a previous suit, and “the 
Court must have regard to what was, in effect, the real substance 
contained in the plaint as compared Avith the mere impression one 
might derive on a supeificial view from the language used 
therein. ’ * 

119. (D) WHERE THE SUIT IS IN ESSENCE, FOR A 

DECLARATION OF TITLE, AND RECOVERY OF POSSES¬ 
SION, UNDER THE GUISE OF A SUIT FOR PARTITION— 
Plaintiff not in possession— S. 7 (v).—Garth, C. J. draws a 
•clear distinction, in the leading case of Kirty Cimrn Muttei v. 
Awnath Nath Dehr^ between a co-sharer, already in possession of 


(19) 8 Oal. 757=11 C.L.R. 95. 

(20) 20 Cal. 762. 

(21) 4 O.L.B. 417. 

(22) 20 Mad. 28P = 7 M.L.J. 30. 

(23) 22 Bom. 315. 

(24) 76 I.C. 934=19 N.L.B. 99. 

(25) 101 I.C. 7,70=1927 Nag. 248=23 N.L.R. *^3; {Bhagw^n Appa 
TVani V. Shivalla Want). 

(26) 8 Cal. 757=11 C.L.R. 95. 
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his share, who wants to obtain a partition, involving merely a 
“change in the foimi of his enjojTnent of the property '' “or in 
other words, to obtain a divided, instead of an undivided, share “ 
and a plaintiff whose suit “is to recover possession of, or establish 
his title to, the share which he claims in the property.” In the 
latter case, he must pay an ad valorem stamp-fee upon the 
^lue ^ that share.” Similarly, it has been held by the Bombay 
High Court, in Balwant Gamesh v. Nana Chintaman,^'^ that the 
stamp on a suit for partition and possession of the plaintiff’s share 
joint family property must be an ad valorem one on the value 
of his share, which being a definite share in certain lands, houses, 
etc., IS capable of being estimated at a money value. These cases 
have been referred to, in Walhdlah v. Durga Prasad, by the Alla¬ 
habad High Court, (Banerji and Richards, JJ.), Avho held that “if 
the suit were merely a suit for partition,” the Court-fee payable 
was Rs. 10^ only: but, on a consideration of the plaint, the Court 
was clearly of opinion “that the suit was in fact a suit to esta¬ 
blish the plaintiff’s title to a one-third share in the property, and 
to recover possession of the same, a claim for partition being 
added to make the relief sought effectual.” Accordingly, “the 

payable under Art. 17, Cl. (6) 
of Sch. II of the Court-Pecs Act, but it should have been an ad 
valorem fee on the value of the share.” The Court observed 
“that in determining what the Court-fee should be, regard must 
be had to the allegations of the plaintiff in his plaint, and to the 
relief sought, apart altogether from evidence.The Calcutta 
Case, in Shashi^ Bhnishan v. JoHndra Nath,^^ merely held, that if 
the plaintiff has title to the property and is a co-owner of that 
property with the defendant, the suit is one for partition of 
joint property and not one for declaration of title and recovery 
of possession. The important thing in partition suits is to see 
whether plaintiff, and the defendants are “as a matter of fact 
co-owers of the property,” and “plaintiff’s possession is adl 

Allahabad High Court, in Tara Chand v. 
Afzal beg, while following its own previous decisions in the 
case of Reoh v. Lachhman,^^ and Waliidlal} v. Durga Prasad 
and further supporting its opinion by a decision of the 
Calcutta High Court, \n Bidhata Rat v. Ram Charitra,^ 
obser^'^ that “in all these eases it has been held that where the 
plaintift alleges that he is in possession and merely claims partition 
of the property, and separte possession of his share, a Court-fee 
stamp of ^.10 is sufficient”: but goes on to add, “But where 
the plaintiff is out of possession and claims possession and parti- 


(27) 18 Bom. 209. 

(28) 28 All. 340=1906 A.W.N. 38=3 A.L.J. 181. 

(29) Ibid,, 28 All. 340, supra. 

(30) 10 I.C. 463=38 Cal. 381. 

(31) (1900) A.W.N. 90. 

(32) 28 All. 340=3 A.L.J. 181=1906 A.W.N. 38. 

(33) 28 All. 340=1908 A.W.N. 38=3 A.L.J. 181. 

(34) 12 C.W.N. 37=6 C.L.J. 651=3 M.L.T. 33. 
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tion, then he must pay a Court-fee calculated on the value of the 
share claimed by him.” Similarly, it was held in another Calcutta 
case,3^* that where the plaintiff’s case rests on a complete partition 
made years ago, and it is proved that he was never in possession of 
the property in dispute, he is not entitled to sue for ]iartition M’ith- 
out suing at the same time for possession of his share, a course 
entailing pajunent of Court-fees calculated ad valorem, both in 
the plaint and the memorandum of appeal. The same High Court, 
has held, in Lokenatli v, Dhwa Keslixvar, that *‘a person who has 
failed to prove that he had possession, actual or constructive, of 
any share of the disputed property, is not entitled to maintain a 
suit for partition. His remedy is by a suit for joint possession, 
and partition, on which Court-fee must be paid ad valorem.^^' The 
Bombay High Court, as previously noticed, applies S. 7 (v) to a 
suit for separate possession by partition, and this view does not 
conflict ^vith other Courts, if plaintiff in the case was not 
actually or constructively in possession, a point which is not clear 
on a statement of the facts in the case.®^ The Sindh Judicial 
Commissioner's Court, has held, in Haji Yxisef v. GhuUtm Hussein 
Kassim,^ that “no doubt, an ad valorem Court-fee is necessary 
when the plaintiff seeks partition and possession of his share", 
following the Bombay view in. Balwant Ganesh v. Nana 
Chintamony,^^ although it follows the Calcutta view in the case 
of Kirty Churn v. Aunath Nafh^^ in holding that a suit for parti¬ 
tion by a person claiming to be already in joint possession, is for 
a benefit which it is not possible to estimate at money value, and 
requires a Court-fee of Rs. 10 only under Sch. II, Art. 17, Cl. (6) 
of the Court-Fees Act. The Patna High Court has in a series of 
rulings held that if a suit is a plain suit for partition, the Court- 
fee payable thereon is Rs. 10; but “if it is in essence a suit to 
obtain a decree for money, or a decree for immovable property, 
then an ad valorem Court-fee must be paid."^^ Ad valorem fee 
then is due on the suit, or “that part of the suit which is in effect 
a title suit in the guise of a partition suit. And, it is directed 
that “plaints in all suits for partition should be carefully 
examined." “Where it is patent that the defendants are in 
possession of any part of the property to be partitioned and have 
denied the plaintiff's title therein, the suit is obviously a suit to 
recover possession of that part of the property at least, and a 
Court-fee ad valorem on the share claimed in that part must be 


(35) Jtanga/mani Vai Jogendra T^aih, 3 I.O. 304=9 C.L.J. 128. 

(36) 27 I.C. 465=20 C.W.N. 51. 

(37) 33 Bom. 658=4 I.C. 243. 

(38) 16 I.C. 771=6 S.L.B. 74, note. 

(3») 18 Bom. 209. 

(40) 8 Cal. 757=11 C.L.R. 95. 

(41) Gohind Buhe v. Pdrmeshwar Buhe, 49 I.C. 115; Bipchand v. 
Chhetu Ual, 56 I.O. 570; Saohaya Rant v. Cluindo, 65 I.C. 294=1923 
Pat. 113; also aee Hamarayan v. Swesh, 63 I.C. 203; citing Lachhmi 
Sahu V. Radhalcishant 61 I.C. 77; MoJiammad Abdul Karim v. Hohd, Yusaf, 
51 I.C. 114; and Hutscoddi v. Mahib MianSt 39 I.O. 579. 

(42) Bip CTuind v. Chhetru Lcl, 56 I.C. 570=1 P.L.T. 629. 
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levied. The Patna Court holds that one must look to see 
what is the real nature of the claim'': “If it is merely a suit 
ol aiming? a partition and nothing else, then it makes no difference 
that the defendants by their written statement raise a question 
disputing the title or possession of the plaintiffs; but if, in tho very 
forefront of their claim they (the plaintiffs) ask the Court for a 
declaration of their title and po.ssession, then, thev are claiming 
under the guise of a partition suit a declaration of their title, which 
is the proper subject-matter of a title suit".^^ And, it has been 
expressly ruled in Duhliv Singh v. Hnrilmr Shuh,^'^ that where 
plaintiff is out of possession of his share in the joint family property, 
he is required to pay ad valorem Court-fee under S. 7. Cl. (iv) of 
the Coui’t-Fees Act, upon the valuation of his share in the property. 
As remarked by Barton. J.C.. in a Peshawar case.^'= “on this point. 
It may be noted that there is no conflict of authoritv": and that an 
nd valorem fee must be paid in a case in which the plaintiff is out of 
possession. The Bench case in Mir Has<;fmkhan v. Ahmad Khan^"^ 
which a took a different view of the application of Art. 17, Cl. (6). 
of the Second Schedule, was decided on the footing that “it was 
in essence, a suit for partition amongst co-proprietors," and it was 
pointed out “that it is admitted that plaintiff is in possession of part 
of the property of which partition is sought, and that he must be 
regarded as being in joint possession of the Avhole, the possession of 
one co-sharer being that of all". Of course, the plaintiff can sue for 
partition, “if his possession of some part of the property is admitted 
or established but, it is equally clear “that if it is established 
that he is not in possession at all of any portion of the joint pro- 
peity, he must sue for recovery of possession and partition and 
pay ad valorem Court-fees upon plaint appropriately framed for 
the purpose"."*® 


120. (E) WHERE PLAINTIFF COPARCENER, OUT OP 

POSSESSION, SUES FOR JOINT POSSESSION OR ENJOY- 
MENT, of joint FAlVnLY PROPERTY—S. 7 (iv) (b) —This 

wmild be a typical case falling under S. 7, Cl. (6) of the Act, 
taking even the most narrow view of the terms '‘enforcement of 
right to share" in the sub-clau.se aforesaid. Where plaintiff is 
admittedly a co-owner, and as such in constructive pos.session of 
thtr whole of the joint family property, but his right to separate 
possession, which is denied by the defendant in actual possession 


(43) Dip Chand v. Ohhetru Lai, 56 I.C. 570 (571)=1 P.L/.T. 529. 

(44) Eachaya v. Mt. Chando, 65 I.C. 294 (295), 

(45) 58 I.C. 236=1921 Pat. 78. 

(46) Chanderlal v. Dina Nath, 80 Judicial Record, Vol. I. 

(47) No. 13, Judicial Record, Vol. II. 

CTtum V. Aunath Nath, 8 Cal. 757=11 O.L/.R. 95: and 
Bidhata Eat v. Earn Chanter, 12 O.W.N. 37=6 C.L.J. 651, cited in 
Hamarayan v. Suresh, 63 I.C. 203 (Pat.). 

(49) Dipchand v. Chhetru Lai, 56 I.C. 570 (Pat.); foRowed in 
Mumarayan v. Suresh, 63 I.C. 203 (Pat.); {DeU, that in a suit for 
partinon, plaintiff had to clear up Ids title, and posecBsion over the plota 
recorded adversely to him in the survey records, and pay ad valorem Court- 
leo with- respect to such property). 
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or manaprement of the property, is sought to be enforced by the 
plaintiff, the claim involves something more than a mere change 
in the nature of the property, and the suit falls under S. 7 (iv) (6), 
according to the Bomday High Court, in Motibhai v. Haridas,^^ 
and the Punjab Chief Court, in Raghhardial v. SaHgiwd and 
in Hariehand v. Jiwanmalr and the JMadras Full Bench in 
RangUth v. ^uhramanins^ and the Nagpur case, of Bhadd^o v. 
Sadd-oo,^ But, this sub-clause has been very narrowly interpreted 
by the Bombay High Court, in Dagdu v, Totn and by the 

Judicial Commissioner, N.-W.F.P.. in ChanderhaJ v. DinnanathP 
to mean that it applies to abstract claim or right, in proper logical 
neighbourhood with the other clauses of the paragraph ; and, that it 
is not intended to provide for sei)arate possession, by partition, of 
joint family property. This construction seems to hold, that the 
expression ''right to share” means ”right to share, as joint 
sharer” and not “right to share, as separate sharer”, a view dis¬ 
sented from by White, C.J., and Krishnaswamy Aiyar, J., in the 
Madras Full Bench Case of Rangiah v. Suhra mania ad However, 
even in this restricted sense, it becomes clear, that where a 
co-sharer in constructive possession, is being denied his right to 
joint enjoyment, or joint possession of his j)roperty, he can come 
in under S. 7 (iv) (6), for a declaration or enforcement of his 
right to share the property in suit, “on the ground that it is 
joint family property.” This phrase means that the property 
belongs to the joint family on the date of the suit.® The possibility 
of such cases, where the co-parcener sues for joint possession, 
being within the scope of Cl. (iv) (b), was recognised by Krishna- 
s\yami Aiyar, J., though a doubt is thrown thereon by his obiter 
dictum that a co-parcener suing for joint possession may have to 
be treated on same footing \vith one suing for exclusive possession, 
both kinds of suits being suits for possession of property to which 
S. 7 (v) may apply. 


121. VALUATION FOR COURT-FEE, IN PARTITION 
SUITS—Divergent views of High Courts. —In the preceding two 
Paragraphs 85 and 86, of the comments, the divergence of the views 
of different High Ccnirts, has been pointed out, in suits relating to 
partition, as centering on two or three main considerations: 
namely, (1) whether the plaintiff, alleged co-sharer, is in posse.s- 
sion, actual or constructive of his share in the property, for 
without this unity of title and possession, no suit for possession is 


(50) 22 Bom. 315 [f.-n. (41), ante'\. 

(1) 104 P.B. 1895 (4*9), ante'\. 

(2) 28 P.R. 1903, folia, in Enbhi v. Kiuiiran, 1932 Lah. 421. 

(3) 8 I.C. 512=21 M.L.J. 216 (F.B.). 

(4) 1924 Nag. 86=1.0. 766 ff.-n. (40), ante]-, followed in Bhap- 

^oan Appa v. ShivalUi Want, 1927 Nag. 248=101 I.C. 770=23 N.L.R. 73. 

(5) 33 Bom. 658=4 T.C. 243 [f.-n. (27), an/e]. 

(6) 80, Judicial Record, Vol. I [f.-n. (42), ante]. 

(7) 21 M.L.J. 21=9 M.L.T. 3=8 I.C. 512 (F.B.). 

(8) jRangidh v. Suhramania, 8 I.C. 512=21 M.L.J. 21=9 M.L.T. 3 
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maintainable;® and, (2) whether the claim, in its essence, is merely 
seeking a change in the mode of enjoyment of joint property,^® in 
which case no money-value is assessable for the relief, and a 'fixed 
fee is provided by the Act, under ScH. II, Cl. (17) (6 ) ; or, whether 
the claim involves something more, in the shape of declaration, 
and enforcement, of right to share in joint family propertv, based 
on the theory of Hindu Law applicable to joint Hindu families 
in which case, the value not easily assessable by a money-standard 
is left to the option of the plaintiff, under S. 7 (iv), op the Court- 
Fees Act and, (3) whether in a so-called partition suit, where 
plaintiff is out of the possession, actual or constructive, of the 
alleged joint property, and his title to property as aUeged co¬ 
owner, as also his right to possession, exclusive or joint, over a 
share, is being denied by the defendant; in which case, his suit is 
really a title suit in disguise, and has to be treated as a suit for 
ejectment, under S. 7 (v) of the Court-Fees Act.^^ 

122. Much of the real, or apparent, divergence of views 
between the different High Courts, disappears when the above 
essential points are borne in mind in determining the value of suit 
for purposes of Court-fees. In this connection, attention may be 
drawn once more to the principle well established by the autho¬ 
rities, that primarily, it is the allegations of the plaintiff, and not 
the written statement, of the defendant, that determines the nature 
of the relief claimed.'® But, this has to be taken along with the 
other principle, equally well established, that the Courts have the 
power to go behind the outward nature of the allegations in the 
plaint, to determine what, in its essence, is the real nature of the 
dispute between the parties.'^ 

123. If Seh. II. Art. 17 (6) applies, no question of valua¬ 
tion arises, as the fee payable is a fixed amount under the 
schedule. If S. 7 (iv) (6). applies, the Court-fee is ad valorem 
on the value of plaintiff’s share in the property.'® as fixed by the 
plaintiff at his option.'® It was held by the Full Bench op the 
Madras High Court in CJieJasami Ramiah v. Chelasami Ranui- 
s«mi,'® that a valuation made by a plaintiff of the relief sought by 


(9) 51 I.C. 77 (Pat.) . 
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him in a suit for partition of properties, which he claims to be in 
joint possession of, along with his coparceners, cannot be rejected 
by the Court even if it is proved not to be a ho7ui fide but an 
arbitrarj'^ valuation. The cases in Allahabad/^ Bombay^® and 
Calcutta,^® are not in accordance with the decisions of the 
Madras High Court, on this point. These latter cases decide that 
the plaintiff is not entitled to fix arbitrarily the value of the relief 
claimed by him—a view which is hardly justified on the plain 
terms of the sub-cl. 4 {b) of S. 7 of the Court-Fees Act. It 
has been held, by the Lower Burma Chief Court, also, that the 
plaint in such eases must be stamped according to the plaintiff’s 
valuation of his share which he seeks to recover.-^ The Nagpur 
Court. Similarly holds that in eases falling under S. 7 (iv) (Z>), 
the amount of (5ourt-fee payable is to be computed according to 
the amount at which the relief sought is valued in the plaint.^^ 
The same view is taken in the Rangoon High Court,22 following 
the Madras^® and Patna cases^^ and citing an Allahabad^^ ease to 
the same effect. 


124. COURT-FEE ON APPEALS IN PARTITION SUITS. 

—As regards Court-fee on appeals, against preliminary order, in a 
suit for possession by partition, it has been held by the Punjab 
Chief Court in Bhngat Ram v. Gopal Chand,^^ that ad valorem 
Court-fee was to be paid on defendant’s appeal, according to the 
full value of the plaintiff’s share. However, where the trial 
Court had directed the partition of certain property, which was 
alleged by the plaintiff to be wakf, and as such impartible, plain¬ 
tiff was not required to pay ad valorem Court-fees on the value 
of his share of this property. This was on the ground that the 
decision of the lower Court amounted merely to a declaration 
that certain property is partible, and no decree for possession 
having been passed, the Court-fee stamp of Rs. 10 affixed on the 
memorandum of plaintiff’s appeal was sufficient.^^ 
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(23) 20 Mad. 289=7 M.L.J. 30, supra. 

(24) 2 Pat. 432=1923 Pat. 342=72 I.C. 916, supra. 

(25) WajiJvuddin v. Waliulkih, 24 All. 381=(1902) A.W.N. 88. 

(26) 160 P.B. 1908. 

(27) Bikhi Kesh v. Mela Rom, 131 I.C. 283=1931 Lah. 170=32 


P.L.R. 304. 
0—19 
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126. DEFENDANTS' NON-LIABILITY TO PAY COURT- 

FEE.— It may be noted, that where in a suit for partition, the 
defendant is merely asking for his share, no Court-fee is neces¬ 
sary^ to enable the Court to order the defendant’s share also to 
be separated. As the Punjab Chief Court held in Wa^deo v. 
Rxipchand/^ a partition suit is of a peculiar nature, in so far 
as a decree in such a suit is or ought to be, a joint declaration of 
the rights of persons mterested in the property of which parti¬ 
tion IS sought, and renders unnecessary any subsequent suit by 
any of such sharers for a declaration of his interest in the pro- 

^11 co-sharer is entitled to possession of the share 

allotted to him under the decree whether he be plaintiff or defen¬ 
dant. This has beeu followed in a later case, by the same Court, 
where it was held that each co-sharer is entitled to obtain posses¬ 
sion of his share under a decree for partition, whether he be 
plaintiff or defendant. The Punjab ruling is based on the 
authority of a Calcutta case, in Sheikh Khurshed v. Nohhee 
Fatima,^^^ which held, that a partition decree, when properly 
drawn up, is in favour of each shareholder or set of shareholders 
having a distinct share. The important words are those italicized. 
In Ilikmaiali v. Waliuru-Nissa,^^ the Allahabad High Court* 
expressed an ohiter questioning this decision, but in Dost MvJ\-axn- 
nuid Y. Said Begrnn,^^ the Court held that a partition decree is 
not in favour of the plaintiffs only, and is rather a decree in 
favour of each sharer, and the decision as to the shares of defen¬ 
dants inter se is res judicata between them, and cannot be raised 
in a subsequent suit. The question was elaborately examined by 
the Patna High Court in Hemchandra Mahto v. Prem Mahfo^^^ 
and, it was held, by Kulwant Sahai, J. that there is nothing in 
the law which requires a defendant in a partition suit to pay 
Court-fees in order to have his share separately allotted to him; 
he is merely to ask for it in his written statement, and it is open 
to the Court to order the shares of the defendants in a partition 
suit to be separated as amongst themselves." He pointed out, that 
"the decree that is finally drawn up in the partition suit has to 
be stamped as an instrument of partition under the Stamp Act 
and except the stamp duty levied on the decree, no other duty as 
Court-fee is payable by the defendants." Reference was made 
to the Bombay High Court ruling in Nanvdb Mirsadruddin v. 
Nawah Fuiruddin?^ distinguishing and not following the con- 


(28) 23 P.R. 1905=13 P.L.B. 1905—Per C?lark, C.J. and Ken¬ 
sington, J.; following 20 All. 81; and citing 3 C?al. 551. 

P.W.B. 1918. 

(29) Debt Sahai v. Tarachand, 44 I.C. 135=22 P.L.B. 1918=44 P. 
W.B. 1918. 

(30) 3 Oal. 551. 

(31) 12 AU. 506. 

(32) 20 All. 81. 

(33) 90 I.C. 739=(1925) Pat. 330=1926 (A.I.B.) Pat. 164=7 
P.L.T. 295. 

(34) 29 Bom. 79=6 Bom. L.B. 834. 
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trap^ view taken in two other rulings of the Bombay High Court, 
which do not appear to be pure suits for partition.^^ 

126. JURISDICTION: VALUATION OF SUITS, IN 
PARTITION CASES —Madras.—A suit for partition, falling' 
within the sub-cl. 4 (b) of S. 7 of the Act, has the same value 
for jurisdictional purposes, as for Court-fee, (vide S. 8 of the 
Suits Valuation Act).®® In Chakrapeini v. Narasingh^,^^ which 
was approved, and followed in 20 Mad. 89, the Madras Court had 
held that ‘Svhen the suit relates to coparcenary property, unless 
it is one for general partition among all the shareholders, the 
specific and definite share claimed must be held to bo the subject- 
matter of the suit as stated in the Suits Valuation Act, and the 
Madras Civil Courts Act.'' And the value of the same, as stated 
by the plaintiff, shall determine the Court's jurisdiction. The 
Full Bench, of the Madras High Court, in Olieldsami Ramiah 
V. Chelasami Rumasami,^^ held that this valuation made by the 
plaintiff of the relief sought by him cannot be rejected by the 
Court, even if it is proved not to bo a bona fide but an arbitrary 
valuation. 


127. Allaliabad, Bombay, Punjab and Sind.—The valua¬ 
tion in a suit for partition for the purpose of jurisdiction 
is not that of the entire propertj’', but only of the share of the 
plaintiff in the said property, according to the Aulahabad High 
Court, in WaJiiuddin v. WaJiullah,^^ and the Bombay High 
Court, in Moti Bhai v. Haridas,^^ and De Silva v, De Silva>.*^ 
The Sind Judicial Commissioner's Court, held in Wadhumal v. 
Chellamal*^ that the line of reasoning in the Bombay case was 
correct *Hhat in a partition suit the whole estate was the sub- 
stratum out of which the claim arose, and could, therefore, only 
be remotely described as the subject-matter; but that the claim 
itself was the immediate subject-matter; and this was generally, 
the specific thing sought in the suit." The Punjab Chief Court 
held, in KJiilanda Ram v. Nan^. Ram*^ that the suit had been 
“absurdly overvalued for jurisdiction purposes, at the assumed 
value of the whole estate, and the valuation should have been, in 
round figures, representing the plaintiff's alleged share.*' In the 


(35) Of. Ahdul Kadar v. Bapuhluii, 23 Bom. 188; and Murarrao v. 
Sitaram^ 23 Bom. 184. 

(36) ^elu Gounden v. RutnarfivelUi 20 Mad. 289=7 30; (Not 

following Vydin^ili v. SuhravuinM, 8 Mad. 235; a case d'Ccidcd boforo the 
Suits Valuation Act, also Khansa Bihi v. Syed Ahba, 11 Mad. 40; Ramayya 
V. Subharayadu, 13 Mad. 25; and Krishnasavxi v. Kanalcasabai, 14 Mad. 
183, decided after the Suits Valuation Act, but without noticing that the 
law as contained' in 8 Mad. 235 had been altered) . 


(37) 

(38) 

(39) 

(40) 

(41) 
. 18 Boig. 

(42) 

(43) 


19 Mad. 56; approved in 20 Mad. 289. . 

18 I.C. 363 (F.B.). 

24 AH. 381. 

22 Bom. 315. 

6 Bom. L.B. 403; also see Balwant Oanesh v. Nana Chintaman^ 
209; and see and cf- 8 Bom. 31. 

19 I.O. 870 (follows 8 Bom. 31). 

29 I.O. 766=108 P.Ii.B. 1915=68 P.W.B. 1915. 
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case of R<,,ghii.rw,th Prasad V. Syed Yahya,** their Lordships of 

hpld^thlt application for leave to appeal 

held that the value of the suit was that of the share claimed by 

the plaintiffs, and not of the entire property, thus approving of 

the principle m the Bombay case of De Silva v. De Silva.*^ 

a nnmhBr. u*'88 held in 

cases that the value of the entire property in suit 

tdTnt P partition suit, the plaintiff is bound to pay 

but b hiTl k claims, 

but It has- been held, by Chakravarti, J. in Rajani Kant v. Raja 

Bala. Da.n that the jiirisdicli-on of the Court would be deter- 

^ei! ® property sought to be partitioned. 

Section 8 of the Suits \ aluation Act, applies only to partition suits 

falling under Ait. 17, Cl. (6) of the second 
.^hedule, biff not to suits for partition where plaintiff had paid 
Court-fee ad valorem on the value of his share. 

^ Vl ^ r\ ^ * A * 1 In Miinji V. Sitaram,-*^ the Court held 
t at a distinction had to be made in simple suits for partition 

where a fixed Court-fee of Rs. 10 was payable, and suits for 

declaration of right to partition, which must be treated practi¬ 
cally as ejectment suits. 

IT Patna High Court, in Dukbi Singh v. 

Hainhar Shah, notes the conflict of opinions, and cites the Privy 
■Council case of Raghunath Prasad v. Syed Yahya,'^« as approving 
of the principle decided, in the Bombay ease of De Silva v De 
Silva But Kulwant Sahay, J., in Ranjif Sahi v. Maidvi Qasim,^ 
distin^ishes the Privy Council ruling, on the ground that there 
IS a distinction between suits for partition pure and simple, and 
suits where the plaintiff seeks for an adjudication of his disputed 

wi®and for partition after such adjudication. 
He holds that when there is no question as regards the title of 
the plaintiffs, the only question before the Court being as regards 

vaiue of the whole of the properties sought to be 
^rtitioned must be the value for the purposes of jurisdiction ” 
Another argument is that a decree in partition suits is engrossed 
on a stamp.paper under Art. 45 of the Indian Stamp Act, tlm duty 

*^® separated, the value of 

Court ” determine the jurisdiction of the 


(44) 4^ I.C. 966. 

(45) 6 Bom. L.R. 403. 

(46) 8 C^l. 757=:11 C.L.R. 95. 

®70=1925 Oal. 320; also see Bhugteai 
^ahay v. Pashupatu, 10 C.W.JT. 564=3 C.L.J. 257* Birai Mohini v 
Chtntamant, 3 C.L.J. 197=10 C.W.N’. 565; and 4 O.L.J. 509. 

1927^Nae*^248^’ ««« and of. 106 I.C, 770= 

(40) 58 I.C. 236=1921 Pat. 89=1 P.L.T. 595. 

(50) 42 I.C. 966. 

(1) 6 Bom. Ij.B. 403. 

(2) 72 I.C. 9l6==:2 Pat. 432=1923 Pat, 342. 
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, ®-,7 Declaraiory decree, and eon^scquen- 

Hal relief. 

Synapsis. 


XSl. I. Scope of the suh-sectlon. 

138. II. Madras amendment. 

1S3. III. Declaratory decree. 

136, IV. Consequential relief. 

V. Pleadings In suit— 

A. Applicability of sub¬ 

clause. 

B. Bvasion of stamp duty. 

VI, Suits falling under this sub¬ 
clause— 

(i) Accounts and inspec¬ 
tion of books. 

(li) Ad interim injunc¬ 
tions. 

(iii) Administration of 

estate. 

(iv) Adoptions. 

(v) Annuity. 

(vi) Appointment of 

receiver. 

(vii) Attachment in execu¬ 
tion. 

(viii) Benami transactions. 

(ix) Bengal Tenancy Act. 

(X) Cancellation of certifi¬ 
cate. 

(xi) Cancellation of de¬ 
crees. 

(xii) Cancellation of deeds. 

(xiii) Confirmation of pos¬ 


session. 

(xiv) Declaration and in¬ 
junction. 

(zv) Declaration and pos¬ 
session. 

(xvi) Declaration with pos¬ 
session of wife. 

(xvii) Ejectment. 

(xviii) Entry in record of 
rights. 

(xix) Fresh partition. 

(XX) Landlord and tenant— 
Suits between. 

(xxi) Suits relating to 
trust. 

VII. Suits not falling under this 
sub-clause. 

vm. Valuation of suits— 

A. For Court-fee, at 
option of plaintiff. 

B. For jurisdiction, same 
as for Court-fee. 

C. Valuation in appeals. 

D. Valuation under 

Madras Amendment 

E. Paragraph iv-A—(a) 

Scope and object; 
ibid.—(b) Application 

of. 


Comments. 


131. SCOPE OF THE SUB-CLAUSE—This suh-elause 
enacts that in suits which are not for a mere declaration, but 
involve some consequential relief with the declaration sought, as 
an additional or ancillary remedy, thereto, the plaintiff has the 
right to value the relief sought, in the plaint or memorandum of 
appeal, for purposes of Court-fee payable under the Act. Where 
the prayer in the plaint as regards declaration embodies relief of 
a consequential nature, which will give full redress to the plaintiff, 
od valorem Court-fees must be paid X)n the value of the reliefs 
which the plaintiff chooses to put on his plaint. But, as observed 
by Jenkins, C.J., in Deokali Koer v. Kedar Nath,^ ‘Mt is a common 
fashion to attempt an evasion of Court-fees by casting the prayers 
of the plaint into a declaratory shape*’. “Where the evasion is 
successful, it cannot be touched, but the device does not merit 
encouragement or favour”^ and the Courts call for ctf valorem 
fee, under this sub-clause, instead of the fixed fee for declaratory 
suits merely, where the prayer in the plaint although worded as 
embodying reliefs which on the face of them appear to be of a 
declaratory nature, are really consequen tial ones.^ Where the 


(3) 15 I.C. 427=39 Cal. 704. 

(4) Ihid., 15 I.C, 427 (428)=39 Cal. 704. 

(5) SiAu Bhusun v. Zalu Chaud, 1927 Oal. 775=100 I.Cf. 336=31 

C.W.N. 1045. 
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plaint in a suit for declaration leaves no room for doubt that the 
prayer clause embodies a consequential relief, this clause will be 
applied, although the suit is framed in such a way as to make it 
bear the appearance of a suit for pure declaratory relief.® However, 
the view that the plaintiff cannot avoid paying the proper Court- 
fee as in a suit for declaration with consequential relief, by casting 
his reliefs in a declaratory form, was not agreed to by Das, J., in a 
Patna case." It was observed that “the question of Court-fee must 
be decided on the plaint; and, though it is open to the Court to 
say that the plaintiff has really asked for a consequential relief 
though he has tried to conceal it by casting the reliefs in a parti- 
c^ar form, it is not open to the Court to sav that the plaintiff 
should have asked for a consequential relief and should have paid 

as in such a suit.*^ Accordingly, w*here the plain¬ 
tiff insisted that it was not necessary for him to ask for a conse¬ 
quential relief, and he was prepared to accept the risk of his suit 
being dismissed under S. 42 of the Specific Relief Act, if the Court 
-^timately came to the conclusion that it was open to him to ask 
for a consequential relief, it was held that he was clearly entitled 
to have the case made by him in the plaint tried by the Courts, 
and the plaintiff could not be called upon to pay the fee as in a 
suit for a declaration of title and consequential relief.^ It depends 
on the facts of each case whether it is incumbent on the plaintiff 
to seek for a consequential relief, and whether in fact, or in 
essence, such relief has been asked for, for the case to fall® under 
this sfub-clause providing for ad valorem Court-fees. 

132. MADRAS AMBNDMRNT.— The Madras Court-Fees 
Amendment Act, V of 1922, has amended this clause, by adding 
a proviso to the effect that where the relief sought is with refe¬ 
rence to any immoveable property, such valuation shall not be less 
than half the value of the immoveable property calculated as in 
manner provided in Para. 5, containing provisions analogous to 
Arts. 2 and 4, Sch. I. This proviso curtails the privilege given 
to the plaintiff in cases falling under cl. (c), i.e., suits to obtain a 
declaratory decree or order where consequential relief is prayed, 
by enacting a minimum value for such suits, which involve the 
possession of, immoveable property. 

133. DRCIjARATORY DCCRRK. —Declaratory decrees are 
dealt with in Chap. VI of the Specific Remep Act, 1877, S. 42 
of that Act, provides as follows: — 

(6) Tara Prtisanna v. Krisingha, 1924 Cal. 731=51 Cal. 216=81 
I.C. 763=39 C.L.J. 212=28 C.W.N. 683. 

(7) Narayan Singh v. Dildar All Khan, 80 I.C. 544=3 Pat. 915.. 

(8) Ibid., 80 I.C. 544=3 Pat. 915. 

(9) Umarannessa v. JanUrantiessa, 76 I.C. 448=1923 Cal. 362=37 
C.L.J. 499; citing, Aisa Siddika v. Bidhu Sekhar, 18 I.C. 633=17 CX.J. 
30; and Bakhtaxoar Singh v. Bhubarn Singh, 20 I.C. 322=17 C.L.J. 468; 
also see Bamx Kamal v. Syatn Sunder, 75 I.C. 41; {Held, that plaintiff 
cannot be compelled to ask for con9?tiuential relief: and the question whether 
plaintiff is able to seek further relief than a mere declaration of title, must 
depend on the circumstances of the particular case) . For other eases, 
where the plaintiff has not sought furtiier relief open to him, aee Comments 
under Sch. H, Art. 17 (vi) . 
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“Any person entitled to any legal character, or to any right 
as to any property, may institute a suit against any person denjing, 
or interested to deny, his title to such character or right, and the Court may 
in its discretion make therein a declaration that he is so entitled, and the 
plaintiff need not in such suit ask for any further relief. 

Provided that no Court shall make any such declaration where the 
plaintiff, being able to seek furthetr relief than a mere declaration of title, 
omits to do so. ’ * 

An explanation, and certain illustrations follow. The first 
mention in Indian Legislature of declaratory decrees, occurs in 
S. 15 of the Code of Civil Procedure, 1859, by which it was enacted 
as follows:— 

‘‘No suit shall bo open to objection on the ground that a merely declara¬ 
tory decree or order is sought thereby, and it shall be lawful for cintI Courts 
to make binding declarations of right ^vithout granting consequential relief.^’ 

The decisions on this enactment are reviewed in Katliama 
Natchiar v. Doramnga}^ According to this authority, a decla¬ 
ratory decree could not be made, under S. 15 of the Civil 
Procedure Code, 1859, ‘'unless there was a right to consequential 
relief capable of being had in the same Court, or in certain eases 
some other Court,” a Revenue Court.The Code of 1859 

was repealed by the Code of 1877, and the pro\usion as to decla¬ 
ratory decrees transferred to S. 42 of the Specific Relief Act which 
was passed in the same year. Before the Specific Relief Act the 
Courts in India had no power to make a merely declaratory 
decree independently of S. 15 of the Code of Civil Procedure, 
1859. The power to make such decrees rested entirely upon 

that section.^2 ‘<The same reasoning applies with equal force to 

eases arising after the passing of the Specific Relief Act; that is 
to say, the power of Courts to make a decree merely declaratoi*y 
since the passing of the Specific Relief Act rests entirely upon 
S. 42 of the Act, and the Courts have no power to make su^ a 
decree independently of that Section. The Madras High 
Court, has held in Ramachandra v. The Secretary of State^ that 

a suit for declaration of right may not be within ® 

S. 42, and yet may be maintainable, and, in a Pull Bench of Madras 
High Court, in Kalyatui Venkataramarm v. Kashin Ranga a suit 
by temple worshippers to declare permanent lease to ArchaKas 
invalid, was held maintainable, though the whether it 

came within the provisions of S. 2, was not raised t ^ 


(10) (1875) L.R. 2 I.A. 169 (187-190). „ ip- /171'v 

(11) Sa^t Ali V. Abdool Gunnei/, (1873) L.R. 1 l A. Supp. ( 

=11 Beng. L.B. 203 (226, 227). 

(12) (1875) L.B. 2 I.A. 169 (179-180), supra. 

(13) Pollack and Mulla, Specific Relief Act, p. 84?^. 

(14) (1916) 31 I.C. 310=39 Mad. 808; also see Ramafcn^na v 
NarayanaSo liad. 80=26 I.C. 883; (Held, tha* "o 

Specific Relief Act Mqh for a declaration that a valid ^ PitcMwa 

Bubaiete between the parties); and sec 

(S. 42. Specific Relief Act. held not e*hau«twe). referring to 

Secretcry of State, 22 Mad. 270=26 I.A. 16 (P.C.), and Kalyana v. 

HasPuri, 40 Mad. 212=38 I.C. 73 (F.B.). 

(16) 38 I.C. 73=40 Mad 212=31 M.L.J. 777—1:'17 M.W.N. 400 

=40 M.L.J. 490. 
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Judicial Committee has observed, in Sheoparsan Singh v. 
R^inandan Singh,^^ that “the Court’s power to make a declara¬ 
tion without more is derived from S. 42 of the Specific Relief Act, 
and regard must therefore be had to its precise terms”. Similarly, 
the High Court of Bombay had held in Vaktuba v. Agarsing 
that “it has long been established that the general power vested 
in the Courts in India under the Civil Procedure Code to enter¬ 
tain all suits of a civil nature excepting suits of which the 
cognizance is barred by any enactment for the time being 
in force does not cari*y with it the general power of making declara¬ 
tions except in so far as such power is expressly conferred by 
statute.” Commenting upon these cases arising in the mufassai, 
the learned commentators on S. 42, of the Specific ReBef Act, 
remark that “whatever doubt there may be as to the power of 
the High Court to make a merely declaratory decree independ¬ 
ently of S. 42, the Courts in the mufassai had no such power at 
any time. The view expressed is, therefore, that S. 42, “is 
exhaustive of the eases in which a decree merely declaratory can 
be made, and that the Courts have no power to make such a 
decree independently of that section. At all events the proviso to 
S. 42 is paramount, and its effect, cannot be avoided”.'® How¬ 
ever, the Lahore High Court, has held, in Ttdsi Das v. Shiv 
Dat,^^ that the proviso to S. 42, Specific Relief Act does not 
operate so as to take away from a party against whom an order is 
made under O. XXI, R. 61, Civil Procedure Code, the special 
right to sue for a mere declaration of his title in so far as it is 
affected by the order which he seeks to impeach. Accordingly, a 

SUIT FOR MERE DECLARATION OF TITLE TO PROPERTY UNDER O. XXT, 

R. 63, would not fall under S. 7 (4) (c) of tKe Court-Fees Act, 
merely because the property has been sold, and is in the posses¬ 
sion of the auction-purchaser. A Court-fee of Rs. 10 has been 
held sufficient in such eases,®' as the proviso to S. 42, Specific 
Relief Act does not purport to take away the special right to sue 
for a declaration of title under O. XXI, R. 63, Civil Procedure 
Code. 

134. THE CLASSES OP DECLARATORY SUITS.— 

Section 42 of the Specific Relief Act, and S. 7 (4) (c) of the 

Court-Fees Act, contemplate two distinct classes of declaratory 
« ♦ 

(16) (1916) L.R. 43 T.A. 91 (97)=:43 Cal. 694=33 I.C. 914. 

(17) (1910) 34 Bom. 676 (680) = 7 I.C. 945; also see Muhd. Fahimul 
Hag V. Jagal Sallow, 74 I.C. 403=1923 Pat. 475. 

(18) Pollock and Mulla, Specific Relief Act, p. 847. 

(19) Ibid., p. 847; citing V Po Tliein v. O. A. O. K. R. M Firvi, 

5 Rang. 699=106 I.C. 368=1928 Rang. 34; Thevar v. Samban, 6.Rang. 
188; 110 I.C. 595=1928 Rang. 143; cf. Raja Udairaj Singh v. Secretary 
of State, 46 All. 553=88 I.C. 212=1924 All. 652; also see Naidhiar v. 
Doraaing, 2 I.A. 169=23 W.R. 314. Held, by the Privy Council, that 
no Court in India seesns to have considered that it had the poorer of making 
declaratory decrees independently of that clause (S. 42, Specific Relief Act). 

(20) 103 I.C, 763=9 Lah. 167=1927 Lah. 631. 

(21) Shondu Sakluxram v. Govind Babaji, 9 Bom. 20; foUd. in 
Dayaram Jagjivan v. Gordhendas, 31 Bom. 73=8 Bom. L.R. 885; and 
approved in Phul Kumari v. Ghanshyam, 35 Cal. 202=35 I.A. 22 (P.C.); 
also see Krisbnam v. Pathma, 29 Mad. 151 (F.B.). 
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suits:— (1) Suits for a declaration pure, and simple, not 
combined ^vith any other consequential, or further relief. This 
class of suits is provided for under Sch. II, Art. 17 (iii), with 
a fixed ,fee of Rs. 10, but several amending Acts of Local Legis¬ 
latures have increa.sed this amount ,—Vide Art. 17 (iii),—Local 
Amendments. (2) Suits for decl.uiation with conseqitential 
RELIEF, falling under this sub-cl. (iv) (c) of S. 7 of the Court-Fees 
Act. (3) It may be that a suit for declaratory relief, with or 
without a consequential relief, is combined with a relief palling 
under somb other paragraph of S. 7, e.g. a possessory suit fall¬ 
ing under S. 7 (v). It must be noted that S. 42, Specific Relief 
Act does not sanction every form of declaration, but only a declara¬ 
tion that the plaintiff is entitled to any legal character, or to any 
right to any property.-- 

135. (A) CONSEQUENTIAL RELIEF—Meaning of the 

expression, “consequential relief,** or “further relief.*’—The 
expression “consequential relief” means a substantial and ini- 
mediate remedy in accordance with the title which the Court has 
been asked to declare."^ The expression used in the proviso to 
S. 42, is “Further Relief”, which has been held to refer to 
“the legal character or right as to any property which any person 
is entitled to, and whose title to such character or right any pei’son 
denies, or is interested in denying. The remedy by way of 
“Further relief,” must, therefore, be one appropriate to, and 
consequent on the right, or title asserted.^^ The reasonable con¬ 
struction to be put on the expression “further relief,” which S. 42 
speaks of, is that it means “such relief as follows directly from 
the declaration sought for, and such as a plaintiff will be able to 
claim in an ordinary suit by virtue of the title sought to be 
declared. ”2« To the same effect is the observation in a Full 
Bench ruling of the Allahabad High Court in KMu Ram v. 
Bahu “The expression ‘consequential relief* in S. 7 (iv) 

(c) means some relief which would follow directly the 

declaration given, the valuation of which is not capable of hemg 
definitely ascertained, and which is not specifically provided for 
anywhere in the Act, and cannot he claimed independently of the 
declaration as a substantive relief.” The; expression would not 
spply to any auxiliary' equitable relief which it is in the option 
of the plaintiff to claim or not,^^ and which it is not necessary for 


(22) 15 I.C. 427=39 Cal. 704. 

(23) Hyd^r AH v. Bnitain Baza, 24 I.C. 316 (Mad.). 

(24) Fakir Chund v. Amutida, 14 Cal. 586. 

(25) - Karmav v. Krish^av, 13 Mart. 324; Erfan 

15 I.C. 552' (553) (Cal.); NaHnd/ra BaJiadur v. Bam Stnyh, 4o I.U. 859 

=5 O.L.J. 133. o.. T T 

(26) Sivaramalinffa v. Sabharahiut 51 E.C 822 

624; following Abdul Kadir v. Mahomed, 15 Miid. 15; also eeei Auta Siddt- 

ka V. Bidhu Sekar, 18 I.C, 633 (Cal-). - 

127’) 1932 All 485=139 I.C. 32=54 All. 812 (F.B.); (Suit for can¬ 
cellation of an inst^ment under S. 39, Specific Relief Act, held not declaratory, 

hilt, a pubstantivo relief). 

(28) Kannaii' v*. Krishnan, 13 Mad. 324. 

C—20 



154 


The Court-Fees Act 


ACT [ChAI*. Ill 

him to seek with a view to obtain the fidl redress claimed A 
general prayer for “any other relief,” which does not convey a 

?ehef” ^ “conseqnential 

reliet withm the meaning of the section so Where there is a 

prayer for such further or other relief as the nature of the case 

may require, it can on y mean such further relief as is ancillarv 

to the mam specific relief claimed.'*' The Test, to be applied 

■nhere two reliefs, one mam, and the other ancillary, are ^ught 

in the plaint, in order to determine whether the second relief is 

bT ’s to see “supposing the first relief 

second re'^Pef - it follow that the plaintiff cannot obtain the 

wanted in/* > the converse, “supposing the first relief is 
granted, does it follow that the second relief will be granted. 

Illustration. 

plfliiitiff sought for a declairation that he was a (tulv 

bSt he*''allcveir*’nc t o ^ .^tanaging Committee of a certain charitable trust 
no\,raver l K * *° posscsslop of the properties of the charitv, and 

that thrnla^rt-ff “''tJ’t?, verted in the plaint for a declamtion 

plaintiff was entitled to such possession, and a decree for nrRTtiFR 

the Tkra^er^f*’ follow prom the declaration sought for, held that 

deej;So" d^^ee!^’"^"”" """ '* consequential- upon the 

137. Where in a suit for declaration an ad interim ininne- 
tion was granted on the application of the plaintiffs, and the suit 
having been dismissed, the plaintiff, in appeal, sought the relief 
claimed m the first Court, the case was held to fall under S. 7 
(iv) (c), and the court-fee was le\’ied ad valorem on the memo¬ 
randum of appeal. The ad interim prater, it was observed is a 
SUBSTANTIAL PRAYER M’hich makes the relief a consequential one.^^ 

ov. L plaintiff claiming to be the reversion- 

thc ®p^|^ceased Hindu, challeneing an alienation made 

deceased, and making various charges regard- 
"naste by her of the propertv of the deceased the 

mentiWd r* alienation spocificallv 

rco^cTto'Tnr ---- for^hl^ appo^At^nt^S^ 

the lifetime °f the estate and to manage it during 

neot- ^ widow; and that there was no neeessarv con¬ 
nection between the two reliefs.s’ necessary con 


Pat. ^115=3“. t" TM B O 

CP ^hi^opna. .-50 r.C. 2R0=1918 P.U. 188 

211='l926^Pat^249 22 (24)=5 Pat. 

(31) Tsa^ Bru-Tcles v. TTmfam Snell. 38 I.C. 123 (P.O.). 

51 96 I.C. 129=1926 Mad. 678= 

tte^mmento)~ ' observations in Para. 98 (6) post, of 

(33) 24 I.C. 316 (Mad.); {Hyder AH v. Hussein AU). 
Pat.^m=lT2?^t’‘. 9* l O- 22 (24)=5 

V. Angamnndl, 96 I.C. 129=1926 Mad. 678; 
also see Lalchmx Das v. DaropU, 19 I.C. 859=93 P.B, 1918. 
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139. In a similar suit by a reversioner, on the death of a 
widow to recover possession of immoveable property of her hus¬ 
band from her donee, it is unnecessary for the plaintiff to seek 
a declaration that the gift is not binding on him. Accordingly, 
even if such an unnecessary declaration is asked for, the suit 
should not be treated as one falling under S. 7 (iv) (c) ; and the 
prayer for declaration would be a mere surplusage, and a subter¬ 
fuge to avoid payment of proper Court-fee under S. 7 (v) of 
the Court-Fees Act.®® 


140. Where the plaintiff claims relief to which he is not 
entitled until some decree or alienation of property which stands 
in his way has been avoided, or until his legal character, or title 
which has been called in question, has been declared by a decree 
of the Court, it has generally been held that such a suit comes 
under Cl. (iv) (c) of the section, even though the declaration 
WHICH it is necessary for him to obtain before the further 
RELIEF can be GRANTED has not been in terms asked for in the 

plaint.®^ 


141. In a suit for declaration that the plaintiffs were occu¬ 
pancy tenants, and not tenure holders, and that the survey entry 
describing them as tenure-holders was wrong^ the further prayer 
that the entry was not binding on them, was not a prayer for a 
consequential relief, but merely redundant. *‘If the entry was 
correct, it would most certainly be binding on him, and if in¬ 
correct, it would certainly not be binding on him”; and hence, 
it was a mere surplusage.®® 


142. In proceedings for the appointment of a guardian for 
a minor, the plaintiff had been appointed the receiver and put in 
possession of the minor’s properties. That order was subsequently 
set aside by the High Court and an order passed directing the 
plaintiff to redeliver the properties to the minor’s mother. By that 
time the minor died and l.efore the order for redeliyery was given 
effect to, the plaintiff sued for a declaration of his right to the 
property as the next in the order of succession to the last male 
owner. It was objected that the plaintiff ought to have piayed 
for possession as Avell but it was held that the suit for a mere 
declaration was maintainable. The property was really in custodia 
legis, in the hands of an officer of Court who happened by an 
accident to be the plaintiff in the present suit. The defenemnt 
was not in possession and the defendant could not, as against h^, 
claim an order for redelivery. Nothing more was required to be 
done to secure to the plaintiff all his rights than the revocation 
of the order directing redelivery of the property to the defendant. 
It was therefore held that the suit was not open to the objec tion 

(36) Balnswn^,ran v. Gobind Das, 2 Pat. 125=68 I.C. 700=1922 (A) 
Pat 615—3 P L. T 704 (S.B.). (The Court observed that a practice 
appeal i^ ha^e^riug up in the subordinate Courts of this Proync, and 
possibly in other Provinces, of claiming declarations in cases where such 
reUef is altogether unnecessaiyThis practice frequently gives rise to 

frequent complications) . 

(37) 2 Pat. 125=68 I.C. 700=1922 Pat. 615 (S.B.). 

(38) Tewari Kora v. Bh-upat Mandar, 50 I.C. 298=4 P.L.J* 302. 
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more than a mere declaration of the 
plaintiff's right was asked for 

143. Where the plaintiff prays for a declaration, and for 
confirmation of possession, which technically includes a 
prayer for recovery of possession if the Court thinks that the 
plaintiff is out of possession, the case falls under S. 7 (iv) (c),. 
although it may be often unnecessary to ask for this prayer,^ 
which is generally added as an useful precaution against failure 
to prove plaintiff’s alleged possession up to the date of suit.^® 

144. (B) Necessity for consequential relief is dependent 
on the facts of each case.—It has been held by 
the C’alcutta High Court, in Umarunnesm v. Janur- 
an7iessa,^^ that the question whether the plaintiff must ask 
for a consequential relief in a suit for declaration, depends upon 
the circumstances of each particular case. When the plaintiff 
merely throw-s in redundent words in his prayer for relief, it is 
severe upon him to say that he is asking for a consequential 
relief."*^ When a declaration of right is all that the plaintiff 
really requires to give him full redress, the prayer for consequen¬ 
tial relief, even though mentioned, ^vill be treated as a mere sur¬ 
plusage.When the declaration sought -will not give full redress 
to the plaintiff, a consequential relief is necessary.^* Similarly 
where plaintiff is not entitled to immediate possession,^® or is 
merely wanting a declaration of title as co-owner,^® or a declara¬ 
tion that defendant is benamidar,"*^ consequential relief is un¬ 
necessary. The plaintiff cannot be compelled to ask for any relief 
merely because the same could be granted to him, if he so insisted, 
nor can he be debarred from obtaining the relief prayed for, 
merely because he does not seek for other reliefs which he may 
not want.^® Where the Court is unable to grant a necessary- con¬ 
sequential relief, which is not expressly or impliedly asked for as 
a substantial relief, the Court can call upon the plaintiff to 


(39) 27 Mnd. 591 (503); also .see 10 T.C. 531; aiul 35 I.C. 17. 

(40) Ham Sekhar v. Sheonandai'i, 68 I.C. 316-=j 1922 Pat. 337; citing 
Bohrvnne.s.sa v. Kurrremoon, 19 W.R. 18; Jhumein Kamti v. Vebvhal Sinffh, 
16 I.C. 998=22 C.L.J. 415; and Diiiaiiath v. Ramnath, 34 I.O. 702=23 
C.L.J. 561. 

(41) 37 O.L.J. 449. 

(42) Tewary Kora v. Bhupat Mander, 50 I.C. 298; also see Mahabir 
ProJiad V. Shyam Behari, 3 Pat. 799; ^furra Hyder Afi v. Hnssein BazOt 
24 I.C. 316; KatUa Pillai v. Ramnswamy, 56 M.L.J. 394; 119 I.C. 35= 
1929 Mad. 396. 

(43) Vedanayaga Mudaliar v. Vedamal, 27 Mad. 5&1 (593); Chintamoni 
V. Taraic Chandy 35 I.C. 17; Malayiyya PUIai v. Peruvial Piliai, 12 I.C. 
170=36 Mad. 62. 

(44) Afahabir Prasad v. Shyam Behari^ 3 Pat. 795=1925 Pat. 44=80 
I.C.. 655. 

(45) 51 I.C. 822=36 M.L.J. 624=9 L.W. 357. 

(46) 23 C.L.J. 592. 

(47) 76 I.C. 448=1923 Cal. 362=37 C.L.J. 499. 

(48) 25 Cal. 49=2 C.W.N. 76; Ramlcamal v. Shyam Sundar, 75 I.C- 
41; and Sam Sundar v. Mathra Mohan, 80 I.C. 2. 
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amend his plaint,but where the plaint is not amended, or the 
proper Court-fee is not paid, the Court may refuse to ^rant the 
relief prayed for, or the consequential relief,®® or may even dis¬ 
miss the suit.^ But, the Court cannot compel pa^Tnent of Court- 
fee on the basis of the consequential relief being implied in the 
claim,- nor can it refuse to hear the suit as framed, unless the 
claim is liable to dismissal by reason of the bar under the proviso 
to S. 42 of the Specific Relief Act.^ 


Uhisimtion. 

OF SUIT. THE PLAIXTIFF WAS IX POSSESSION 

?> T in suit under an order of tl.e Mafristrato under S. 146, 

^'iis order was set aside I)v the High Court 
possession to be delivere<l to defendant. Before defendant 
plaintiff bronglit a suit for decln^rntion of his title. 
, that the plaintiff though bound to delivt^r jiossession to the defendant, 
had not yet dehvereil possession to him when the suit was instituted, and 

be was entitled to sue for a declaration of title to the iiropertv without 
joining a prayer for possessioii.4 ' ^ 


146. The plaintiff, one of the trustees of a temple was 
suspended conditionally from the trusteeship. The trustees held 
possession of its properties by rotation, and pl.untipf was not 
entitled to possession at date op suit, and did not require 
a possessoiy relief, but, he sued for a declaration that the order 
ot suspension was invalid, and also for an injunction restraining 
luture interference with his duties of the office, and for damages 
caused by defendant's obstruction. It was held that that the only 
consequential relief incidental to and flowing out of the declaration 
Had been asked for, and no further relief was necessary.® 

A plaintiff who admits that he is our of possession 
cannot sue for a mere declaration and injunction.® Similarly, 
wnere the defendant was substantially in possession of an office, 
and Its emoluments, held that a suit for declaration and injunc- 
tion could not give full relief to the plaintiff, and plaintiff was 
permitted to amend the plaint by adding a prayer for possession 
on payment of additional stamp duty.^ Likewise, where a trustee 
ot a temple, who had been ousted from possession by his co- 
tmstees, sued for a declaration that his dismissal from the trustee- 
snip wa s invalid, and for an injunction restraining his co-trustees 

(49) Bua Ditia v. Ladha Mai, 54 I.C. 833; Sharandas v. Jamna Devi, 
1929 Lah. 811. 

(50) Sonaohala v. Manika, 8 ^£a4. 516. 

(1) Nanah Chand v. Jivanvial, 25 I.C. 435; ^fa Shwe Yu v. Maung 
oOK Kyew, 32 I.C. 564; In the matter of Kalipa^ Muleerji, 1930 Cal. 686 
=58 Oal. 281. 


210 . 



Narayansingh v. 


Dildar Ali, 80 I.C. 


544=3 Pat. 


915=1925 Pat. 


(3) Ibid., 3 Pat. 915; also see 1931 All. 369; and 1932 All. 316, 
\Mohasnad Ismail y. ZAaqat) . 

(4) Malaiyya Pillai v. Aperwmal Pillai, 12 I.C. 170=36 Mad. 62; 

(5) Sivaramalvnga y. Subharatna, 51 I.C. 822=36 M.L.J. 624=9 
L.W. 357=1919 M.W.N. 216=25 M.L.T. 361. 

(6) 4 I.C. 1131=5 M.L.T. 224, (Vevasikamani v. Subhiah). 

(7) 15 Mad. 15, (Abdul Radar v. Mahomed). 
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and the Temple Committee from interfering with the exercise of 
his rights as trustee, the suit was not maintainable without a 
prayer for consequential relief in the nature of possession against 
his co-trustees.® 

148. A plaintiff sued merely for canceellation and delivery 
OF A Will, asking for decree declaring that the Will is a forgery, 
and void against him. It was held that ordinarily where a plaintiff 
is out of possession, and he is in a position to claim a decree for 
possession, he should not be permitted to obtain merely a decree 
for the cancellation of an instrument according to which, if 
genuine, he has no title to the land.® Where a suit was instituted 
for a declaration that a Will set up by the defendants was a 
forgery, and could not prevail against plaintiff*s title, and for can¬ 
cellation of the Will and of the registration, it was held that the 
prayers relating to cancellation of the Will, and of the registra¬ 
tion were unnecessaiy and superfluous and must be discarded.'® 

149. A pei-son is precluded from bringing a suit merely for 
declaration of his title without seeking to recover possession, if 
an ORDER UNDER S. 59 OF THE Land REGISTRATION Act (Bengal 
Act VII of 1876), is made against him. even though he may be 
in physical possession." 

150. A plaintiff obtained a personal decree against defen¬ 
dant No. 1. In execution of the decree plaintiff discovered that 
defendant's share in certain joint family property had been 
diminished by means of certain fictitious, and collusive trans¬ 
actions. Plaintiff sued for declaration that those transactions 
were void, and of no effect, and asked for a further declaration 
that he was entitled to realise his decree from the estate of all the 
defendants. It was held that the first declaration was sufficient 
TO GIVE FULL RELIEF to the plaintiff, and the prayer for second 
declaration was a mere surplusage.!® 

151. A SUIT to declare that a decree is fraudulent and 
VOID, will not lie unless followed up by a prayer for consequential 
relief, such as an injunction restraining the decree-holder from 
executing the decree.!^ 

152. Where joint property has been purchased by a 
stranger, a co-sharer cannot maintain a suit for mere declaration 

(8) Sathnasabapaihi PiUai v. Bamnsami Aiyar^ 33 Mad. 452=5 I.C. 
630=20 M.L.J. 306=1910 M.W.N. 112. 

(9) Shanlcer Lai v. Sarup Lai, 34 A. 140=13 I.C. 19=8 A.Ii.J* 
1297; also see Suryanarayana v. TamvianTiOy 25 Mad. 504, (Suit for decla¬ 
ration of invaJiditv of Will favouring d-efendant, on the ground that it 
bequeathed family property, not maintainable without claim for partition or 
property, though in occupation of lessees) . 

(10) Kalia Pillai v. BamastP<nni, 119 I.C. 35=1929 Mad. 396. 

(11) Raj Narain Las v. Sham Nando, 26 Cal. 845 (Begiatration settles 
actual possession). 

(12) Mdhahir Prasad v. Shyam Lehariy 3 Pat. 795=80 I.C. 655= 
1925 Pat. 44=6 P.L.T. 82. 

(13) Samana^Mn v. Annamalai, 29 Mad. 132; also see 8 O.L.J. 485, 
to the same effect and Brua Ditto v, Ladhamal, 54 I.O. 833 (I«ah.) (2). 
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of title, as he is entitled, by way of further relief, to sue for 
partition and recovery of his share of the property purchased, 
Similarly, where the suit is to set aside an alienation of trust pro¬ 
perty by a beneficiary, a suit for recovery of the property is 
clearly available to the plaintiff, and a suit for mere declaration 
will not lie.'® Similarly, where the plaintiff asked (1) for a 
declaration that a certain W<ikfiuirrui1i was invalid and that the 
defendant had not acquired any valid title as Mutwalli under that 
document, or (2) that if the Wakfnaraah be valid, then the defen¬ 
dant had not been legally appointed Muttmlli, the plaintiff was 
able to seek further relief for recovery of possession, or for the 
removal of the defendant, and the appointment of a trustee duly 
appointed, and having failed to do so, the suit for declaration, 
without consequential relief, was not maintainable.'** 

153. A made a will in favour of his wife B of some 
immovable property for her maintenance, and after her death the 
px'operty was to be inherited by his grandsons. He subsequently, 
by another will conferred upon B the right of alienating the 
property. B gifted the property to her son who sold it away to 
H. The grandson brought a suit for declaration that the gift 
and the sale were null and void as the second will was invalid 
for A was a member of a joint family. It was held that as B was 
living, a suit for possession was not tenable and further that as A 
was dead, the will challenged had lost its ambulatory character, and 
had become operative, and that consequential relief in the shape 
of the canceUation of the will must be asked for, and court-fee on 
that I’elief must be paid.'^ 

154. It is not within the province of the Court to see whether 
the suit is properly framed by including the consequential relief 
to which he is entitled, and should have paid the proper fee as in 
such a suit;^® nor what would be the effect if the plaintiff succeeds 
in obtaining the declaration as prayed for;'® or its consequences, 
if he omits the necessary consequential relief.-® All that it can 
hold is that the prayer for consequential relief though not 
expressely mentioned in the plaint, is really implied, or involved 


(14) Ganapaiy VenTcatarayudu v. Butchu, 5 I.C. 921=7 M.L.T. 164 
=20 M.L.J. 759. 

(15) ]ifu?ujmmad Fahimal Haq v. Jagat Ballav Ghoshs 74 I.C. 403= 

2 Pat, 391=1923 Pat. 475; citing Deokali Koer v. Kedar Nath ,—Per 
Jenkma, C.J,, as to the scope of S. 42, Specific Relief Act. 

(16) 15 I.C. 552 fOal.), {Erfan ifcandal v. Samiruddin). 

(17) C}uiranda 3 v. Jamna Devi, 1929 Lah. 811=10 Lah. 403=112 
I.C. 48=10 L.L.J. .562=30 P.L.R. 672. 

(18) 'Deokali JEoer v. Kedar Nath, 15 I.C. 427—39 Cal. 704; (Whore 
the decree of declaratory suit merely, is successful, it cannot be touched); 
Eimj Behari v. Keshavial Hiralal, 28 Bom. 567, (If a plaintiff can evade, 
he may); Idol Sri Goleul Nath, J, v. The New Birbhwn Coal C<k, 80 I.C. 
589=27 O.W.N. 927; and Narayan Singh v. Dildar E^n, 80 I.O. 544= 

3 Pat. 915=1925 Pat. 210, (Plaintiff taking risk of dismissal of suit under 
S. 42, Spedflo R>elief Act). 

(19) See 80 I.C. 689=27 C.W.N. 927, above. 

(20) 80 I.O. 644=3 Pat. 915=1925 Pat. 210, above. 


360 


The Court-Fees Act 


[Chap III 


in the pleadings,and must be valued accordingly, and court-fee 
paid ad vaiai'cm under S. 7 (iv) (c), of the Court-Fees Act.-^ 

155. PLEADINGS IN SUIT—Construction of. (A) Appli¬ 
cability of clause (iv) (c).—It has been observed, by the 
Madras IIiqii Court, in Chingachan Vital Sankaran Nair 
V. Chingacham Vital Gopal Merton,^ that the question whether 
S. 7, Cl. (iv) (c), of the Court-Fees Act, applies or not must 

DEPEND ON THE SUBSTANCE OF THE CLAIM, AND NOT ON THE 
MERE WORDS which 3 paintiff may choose to introduce into his 
plaint with reference to it; and, though the suit in question was 
held to be a merely declaratory suit not involving consequential 
relief, the Court at the same time expressed the opinion that where 
it was incumbent on the plaintiff to get the document set aside 
before he could question it, it must be treated as involving a 
prayer for consequential relief, and the pro\’isions of S. 7 (iv) (c) 
would be applicable. This was followed in Malikka Meladathil v. 
Kwnji Achammil,^* where it was held that though only a declara¬ 
tion was asked for, the suit was in substance a suit for the cancella¬ 
tion of a deed, and ad valorem fee must be paid. “The statement in 
the judgment that an ad valorem fee was payable does not mean 
that Cl. (iv) (c) was not applicable, because the fee payable in suits 
falling under this clause is ad valorem^ though under the provisions 
of the section it is computed according to the amount* at which 
the relief sought is valued in the plaint. A decision of Calcutta 
High Court, Harihar Prasad Singh v. Sky am Lai Singh is to 
the same effect,^® that a “suit for a declaration’^ that a decree was 
forged, fraudulent, illusory, collusive, inoperative and unfit for 
execution,” and further praying that the family property valued 
at a certain figure should be declared to be not liable to be sold in 
execution of this decree, was a suit for declaration with conse¬ 
quential relief coming under S. 7 (iv) (c) of the Court-Fees Act. 
Following these authorities, the ]\Iadras Full Bench, in Aruna- 
ch-ellam Chetty v. Rangasuximy Pillai,^ was opinion that a suit 
of the nature indicated in the reference, viz., a suit for a declara¬ 
tion that an instrument of mortgage or sale executed by the 
plaintiff, or a decree that has been passed against the plaintiff for 
a debt is not binding on him, “which merely asks for a declaration, 
is nonetheless a suit for a declaration with consequential relief \ 
within the meaning of Cl. (iv) (c)”. The Lahore High Court 1 
has held, in jS^n Krishen Das v. Sat Narain, that the ^bstance and 
not the language of the plaint is to be looked at when deciding 

(21) See Instanceftf where consequential relief are implied or involved, 
Para. , post, 56 I.C. 363; 71 I.C. 31; 1929 Lah. 463; 1932 I-ah. 132; 
1928 Nag. 343, (316); 1929 Nag. 71; etc, 

(22) See ValiMtion for Court-fees and Jurisdioticn. 

(23) 30 Mad. 18=1 M.L.T. 412; folld. in AnaMK^Uam v. Banga- 
aamy, 28 T.C. 79=38 Mad. 922 (F.B.). 

(24) 5 I.C. 927=7 M.L.T. 177. 

(25) Arunaeheltam Chetty v. Bangosamy PiXloi, 28 T.C. 79=38 Mad. 
922 (F.B.). 

(26) 21 I.C. 404=40 Ctal. 616. 

(27) 28 I.O. 79t=38 Mad. 922 (F.B.); (folld. in 1932 Lah. 132). 


161 


S, 7 (iv) (e)] 


Suits for declaration, etc. 


whether a case falls within the ambit of S. 77 (iv) (r). Where a 
minor in a joint Hindu family on attainin'*’ majority attacks a 
mortgage executed by his father during his minority, on the 
gi’ound of fraud, etc., and asks for a declaration that the decree 
for those reasons is not binding or him, the setting aside of the 
decree being a natural result amounts to consequential relief, and 
the suit falls within the ambit of S. 7, CL (iv) (r) To the same 
effect, is a ruling of the Patna Hioh Court in Lotfnn Burt Kuer 
X. Khakhan Situjh'-^ where it was held, in order to succeed in a 
suit for possession, it is necessary for the plaintiff to obtain a decla¬ 
ration that a doeuineut or decree is void or inoperative, the Court- 
fee to be paid must be calculat.'d on the acUial value of the property. 
‘‘The test in these cases is wliether it is possible for the suit for 
possession to proceed Avithout a declaration to the effect that a 
document or deci*ee Avhich is a bar to the plaintiff’s possession is 
void, or inoperative and must be set aside”. The Court observed, 
that a plaintiff has no doubt a second line of attack, for which it 
is not necessary that this declaration be made before the suit can 
proceed,^® Again, in another Madras case, Venkata Siva Bow v. 
Venkata Narashnha,^^ it was held that in a suit for declaration, 
where possession is also asked for, the suit for possession having 
been specifically provided for by S. 7 (v), of the Act, the suit has 
to be valued accordingly, and Cotu't-fee paid under the provisions 
of that sub-section. Reference Avas made to Rajar/opala x. 
Vijiaraghava^^ where in a similar case of a suit for declaration 
that a certain decree had no effect against the plaintiffs, and for 
possession of some pi’operty Avhich had been sold in execution of 


that decree, the Court held that S. 7 (iv) (c) could not regulate 
the valuation of the whole suit, since part of the claim related to 
possession, AA^hich had to be dealt Avith in accordance Avith S. 7 ('a*-'). 
of the Act. The Full Bench ruling^^ above referred to, had 
similarly held, that “a suit in avhich the plaintiff in terms 

PRAYS FOR A DECLARATORY DECREE AND CONSEQIT^NTIAL RELIEF 

prime- facie comes Avithin Cl. (iv) (c), but, if at the same time it 
comes within any of the other classes of suits specified in the 
section, it must be treated as a suit of that description and dealt 


(28) 1932 Lnh. 132: follows; 38 Marl. 922; also se-. Hakim Tiai v. 

Ishar Daji. 102 I.C. 4C=8 Lahi. 531=1927 Lah. 499; Bindrahan v. 

P. N. Bank, 1929 linli. 483. 

(29) 43 I.C. 962=3 P.L.J. 92. 

(30) Ibid., 43 I.C. 962; {In tliis connection, see Katfiya PlUai v. 
B/xmaswavii PilUii, 1929 Mad. 396=119 I.C. 35=56 M.U.J. 394]; also 
«ee Deoraj v. Eunj BcIkpH, 1930 Oudh 104. Held, that where it was 
neoessary t-o get a declaration about the decrees not being binding on t e 
plaintiff, before he could be entitled to a decree for possession, the relief 
for possession was undoubte<lly a consequential relief and the Court-f^ 
in the case Avas to be ad valorem on the valuation put by plaintiff in the 
plaint, or memo(randum of appeab 

(31) 1932 Mad. 605=139 I.C. 317, (refers to Chinnammal v. Madarsa 
BowiUer, 27 Mad. 480; and Itajagopala v. Vijiaraghava, 1915 Mad. 550—38 
Mad. 1184, and follows Arunachellam v. Bangaswami, 28 I.C. 79—38 Mad. 
922 (P.B.). 

(32) 1915 Mad. 550=38 Mad. 1184, supra. 

(33) 28 I.C, 79=38 Mad. 922 (P.B.). 
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yith accordingly.’’ Apart from the authority of the Full Bench 
in the case quoted, it is clear ‘‘that in .such an Act as the Court- 

Fees Act. IF THERE IS A SPECI.VL PROATSIOX WHICH APPLIES TO A 

PARTICULAR CASE, tlicii that Special provision must be applied 
rather than some general classification, in which the suit may also 
be included, which may be more favourable to the plaintiff.”^** 
The Oudh Judicial Commissioner’s Court has held, in Deoraj v. 
Kunj BiJuirP-* that when relief for possession is consequential 
relief, and the principal relief is declaration, Court-fee is to be 
paid on the valuation put in the plaint. Tlie principles governing 
suits wlien possession as well as a declaration is asked were clearly 
stated. 

156. Another illustration of the principle that “in deciding 
what the proper Coui’t-fee [layable is, the Court must have regard 
to the substance of the tiling, and not to the mere foi-m in which 
the relief has been prayed for", is to be found in KattiiKf Pilhii v. 
Ramasivamn PiUai.^*' where in a suit instituted for a declaration 
that a will set up by the defendants was a forgeiy and could not 
lirevail against a previous will in the plaintiff's favour and for 
cancellation of the will and of the registration, it was held, by the 
jNladras Pligh Court. (1), that the prayers relatixu to the 

CAXCELLATIOX OF THE WILL, AXD OP THE REGISTR.\TIOX WERE 

T'xxECESS.xRY aiid superfluous and mu.st be di.scarded, and (2), 
that the case was governed neither by S. 7 (iv) A. or (iv) (c), of 
the Court-Fees Act. but by Sch. II. Art. 17-A (1), as a suit to 
obtain a declaratory relief where no consequential relief was 
])rayed. Where prayer for coxsequextial relief is meaning¬ 
less, as not arising on the pleadings,^^ or is redund.vxt,^^ or i.s 
VAGUE AND INDEFINITE, tlic siiit is uot ono foi’ declaration tvith con¬ 
sequential relief. 

157. Conversely, where the consequential relief is the sub¬ 
stantial relief, and the declaratory relief is a blind, the conse¬ 
quential relief has to be taken separately. Tn Bnyarjopala Naidu 
V. Vijinragavaht,^^ where the plaintiff .sued for (1) a declaration 
that a certain decree was of no legal effect against them, or the 
various properties in their hands, and (2) possession of part of 
those properties which had been sold in execution of the decree, 
the High Court of iMadras held that the two prayers could not 
be regarded separately, as they were .so connected and possession 
was not asked for on any other ground than that the decree in 
execution of which it was lost, should be declared invalid: and it 

k- _ 

(.34) Venkaiasivn Bao v. VctiJ:atnn(ir(Ui\v\hn, 1932 Mad. 605=139 I.C. 
317=63 M.L.J. 764=36 M.L.W. 225=1932 M.W.N. 992. 

(35) 1930 Oudh 104, (rnfors to A-tvardhmj Singh r. Vhannraji Kvaty 
1929 Oudh 419: and Sariu v. Shroraj, 1926 Oudh 380; ef. Tufa Bam v. 
Divarka T>as, 1928 All. 248=.50 AU., 610. 

(30) 119 I.C. 35=1929 Mad. 396=56 M.L.J. 394=29 M.L.W. 584 
=1929 M.W.N. 286. 

(37) Bachappa v. Siclappa, 24 C.W.N. 33; Mursa Hgder Ali v. 
Sged Hussein, 24 I.C. 316. 

(38) Mahabir Prasad v. Shyam .Behan, 3 Pat. 795=1925 Pat. 47. 

(39) 25 I.C. 683 (Mad.). 
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was only consequential upon the dechu*ation. Wlu-re the facts dis¬ 
closed require a consequential relief to be i)rayed for. but tlie same 
is not expi'essly mentioned, thoujrh it is implied, and involved in 
the claim, tlie suit in form of mere declaration will be liehl to be a 
suit falling- within S. 7 (iv) (e) as a suit for declaration with con¬ 
sequential relief. 

158. Where the reversioners of a deceasinl Hindu sued, 
during the lifetime of his widow, for a declaration that a deed of 
gift executed by the deceased in favour of his wife's brother was 
“illegal, null and void^\ as it was executed under fraud, coercion 
and undue influence, it was held by Patna Hum Conn'd* that the 
suit was really one for cancellation of the deed of gift. and. there¬ 
fore, fell within S. 7 (iv) (c) of Court-Fees Act, and the Court-fee 
payable on the plaint was acl valorem. Reliance was placed on the 
Madras decision in Samijfo Mavali v. where the suit 

was to set aside a deed of sale executed by the plaintiff himself on 
the gTOund of fraud, collusion, undue influence, and want of 
consideration and the Couil: applied S. 7 (iv) (c) to the case and on 
the Pull Bench ruling of the Madras High Court in .{noKichclluin 
V. ^angaswami.^^ The decision in Parvatihoi v. Visa'iniaih Gaaesh,'*^ 
was also noticed. There the plaintiffs sued for cancellation of a 
sale-deed, and the prayer in the plaint was for a declaration that 
the sale-deed Avas fraudulent and for an order to have it cancelled 
and a copy sent to the Sub-Registrar as provided by S. 39 of tlie 
Specific Relief Act. It was held by Sir Lawrence Jenkins, C.J., 
and Batchelor, J., that the suit was one for declaration Avith a 
prayer for consequential relief, and the case fell under S. 7 (iv) 
(c) of the Act. The same A’ieAv had been taken hy the P-atna 
High Court in an earlier caseJ-* There the suit Avas to aAoid a 
registered deed of gift executed by the plaintiff heiself on tin* 
ground of misrepresentation. It Avas held that the suit Avas one 
ainder Ch. V, Si>ecific Relief Act, and the decisions in Parvafi v. 
Vishtvaiiath and other cases Avere followed, and it Avas 

held that ad valorem Court-fee AA^as payable, (“upon the A^alue 
to be stated by the plaintilVs”).'*'*^ __ 

(40) Gnnfjodhar v. Kam- Dehf'n^ro Wolhihy 5 Pat. 211=1920 Pat, 249 

=94 I.C. 22; also see Deol-ali v. Kcdunuith, 19 I.C. 391=39 CfO. 704— 
17 C.W.N. C22; Tlul'am Shifjh v. Gynn Devi, 30 I.C. 95=87 P.P. 1910: 
also see Charmidaf: v. Jawna. Devi, 10 Lah. 403, (Suit for cancellation of 
Will it loses its anibulator^* etiaractcr, an<l becomes : iV/;a- 

chitwet V. Kwaiuin, (U.B.), 33 T.O- 024 — 11 U.B.R. 10-, (Suit for 
caucellation of (locunicnt executed by plaintiff: ad valorem fee); and Balu 
Sao V. BaUji, 1929 Nag. 71, (Suit for declaration that a registered docu¬ 
ment does not affect plaintitf^s title, is a suit for cmiscquontial reUef). 

(41) Kamla Prasad v. Jaganiath Pras(u1, 1931 Pat. <8—10 Pat. 432— 

130 I.a. 46. 

(42) 23 Mad. 490=10 M.L.J. 240; also see Arunac-haUim Cheiiy v. 
Itangaswami, 28 I.C. 79=38 Mad. 922=28 M.L.J. 118 (F.B.). 

(43) 38 M. 922 (F.B.) . 

(44) 29 Bom. 207. 

(45) Noowoogar Ojain v. Shridhar Jha, 45 I.C. 238=3 P.L.J. 194. 

(46) 29 Bom. 207. 

(47) 130 I.C. 46 (48) = 10 Pat. 432=1931 Pat. 78; also see Deoraj 
V. Kunj Behan, 1930 Oudh 104. 



164 


The Court-Fees Act. 


[Chap. Ill 


159. The Rangoon High Court, in Mau7ig Shein v. Ma Loii 

ion,^^ has similarly held, (1) ‘^that S. 7 (iv) (c), is applicable to 
a suit m which, having regard to the substance of the plaint, it 
IS incumbent upon the plaintiff to obtain a declaratoi*y decree or 
order to perfect his right to the consequential relief that he 
claims; for instance, where the plaintiff seeks relief to which he 
is not entitled unless and until some decree, or document, or 
alienation of property is avoided a suit in which a declaration in 
that behall*, is claimed is within S. (iv) and (2) 

if the plaintilf elects to claim a declaratory decree or 
order, altliough it is not necessary for the plaintilf to obtain such 
a declai‘ation in the pai’ticular ease to enable him to obtain the 
relief for which the suit is really brought, in such circumstances 
unless his plaint is amended by striking out the prayer for a 
declaration, the plaintiff cannot complain if he is held liable to pay 
an ad valorem Court-fee under S. 7 (iv) (c) On the other 
hand, where a declaration (that a valid adoption of the plaintiffs 
had taken place) was neither claimed in the plaint, nor was it a 
necessary pr(*]iminary to their right to recover possession of the 
land in suit, S. 7 (iv) (c) does not apply.^ 

160. The general rule, as to the scope, and applicability of 
the clause is that the cause of action as stated in the plaint, and 
that alone, is to be looked at.^ The valuation of a suit is to be 
determined not upon the plea taken in the written statement, but 
upon the allegations made in the plaint.^ But it is the substance 
of the claim, and not the form given to it in plaint, that really 
matters.^ The safest course in these cases is to ascertain what the 
plaintiff actually asks for by his plaint, and not to speculate upon 
what may be the ulterior effect of his success.'^ This view was 
followed in Bagala Sundnri Dehi v. Prosayxna Nath.^ The Patna 
High Court observed m Basxihi Beharey v. Chatter Pandey ‘Hhat 

(48) 134 I.C. 1263=:1931 Rang. 319=0 Rnng. 401: citing; Deokali 
Koerv. Kednrnath, 15 T.O. 42=39 Cal. 704; 16 O.W.N. 838; Hal-im Rat 
V. Ishar Das Gorakh Fai, S L.nh. 531=102 I.C. 46=1927 Lnh. 499=9 L.L.J. 
400; ArunacheUam v. Fatif/a.snmi. 28 I.C. 79=38 Mad. 922=28 ML J 118: 
and Parrati v. VisJivanath. 29 Bom. 207. 

(49) 134 I.O. 1263=1931 Rang. 319=9 Rang. 401: citing; Ganga Dei 
V. Sukh Deo Prasad, 47 All. 78=1924 All. 612=84 T.C. 624=22 A.L.J. 
945; Thula Fam v. Dwarka Das, 50 All. 610=115 I.C. 655=1928 All. 248 
—26 A.L.J. 316; and Ugramohan v. Lachmi Prasa/l, 56 I.C. 422=1923 Pat. 
100=5 P.L.J. 339. 

(1) Ra7n^amran v, Gohmd Das, 68 I.C. 700=2 Pat. 125=1922 Pat. 
615=3 P.L.T. 704; cited and folld. in Maung Shein v. Mo Lon Ton. 134 
I.C. 1263=1931 Rang. 319=9 Rang. 401, above. 

(2) Mo1u?iidnra Chandra v. Ashutosh, 20 Cal. 762; also see Manghanmal 
V. Tolaram^ 16 I.C. 773; Kanippa Thevar v. AngammaXy 96 I.C. 129= 
1926 Mad. 678; and Krishna Das v. Hari Charan, 10 I.C. 865 (Suit for 
declaration and injunction, was in substance one to obtain possession of the 
property) . 

(3) 98 I.C. 817=1926 Pat. 140; also see Faihala Dasi r. Fadhika Cham, 

79 I.C. 982=1924 Cal. 969. 

(4) See sub-para. 96 (1) (5), above, of the Comments. 

(5) Venkataramani v. Narayanaswami, 87 I.C. 660=1925 Mad. 713. 

(6) 35 I.C. 797=21 C.W.N. 375. 
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there is no authority which entitles the Court to compel plaintiff 
to pay Court-fee. not on the footing of the plaint, but on the 
footing of what is afteinvards found by the Couxt.”' However, 
in Blnisham v. Kola Chand, the Court examined the praj'ers 
in the plaint, and was of opinion that although they had 
been worded as embodying reliefs whicli on tlie face of them 
appeared to be of a declaratoiy nature, two at least of these 
reliefs were really consequential ones, and deficit Court-fees was 
levied.® In Surendra Narain Singh v. Sham Bcliari,^ The Patna 
High Court, stated that ‘rthe pi*oposition, that the mere fact that 
the prayer is cast in the form for a declaration does not 
necessarily mean that it is not in fact a prayer for conse¬ 
quential relief, and that ad valorem Court-foe has not to be paid, is 
well established.” In Charyida.^ v. Jamna- Drvi^^ the Lahore 
High Court found that the will challenged by the plaintiff, in the 
suit, had lost its ambulatory character, and had become operative, 
and it was held, therefore, that she was bound to ask for conse¬ 
quential relief in the shape of the cancellation of tlie will, and he 
must pay Court-fee accordingly But, where the plaintiff in his 
suit alleged that a will put forward by defendant was a foi'gery, 
and prayed for a declaration of its invalidity, and cancellation of 
the ■will and its registration, the jMadras High Court treated it 
as a suit for a mere declaration without consequential relief.^^ 

161. (B) EVASION OF STAMP DUTY—Construction 

of plaint. —It was observed by Jenkins, C.J., in Deokali y, 
Kedarnaih}^ that it is a common fashion to attempt an evasion of 
Court-fees by casting the prayers of the plaintiff into a decla¬ 
ratory decree. "WTxere the evasion is successful, it cannot he 
touched, but the device does not merit encouragement or favour . 
But as far as possible provisions in a fiscal statute are not to be 
so construed as to furnish a chance of escape and a means of 
evasion.^^ Thus, the provision as to dcclaratoi’y suits requires 
great care and circumspection in its application, as declaratory 
suits are too frequently brought with the improper object oi 


(7) 79 I.C. 913=1924 Pat. 640. 

(8) 106 I.C. 335=1927 Cal. 775=31 C.W.N. 1045. 

(9) 1922 Pat. 404=1 Pat. 197; citing Kaut Kamal v. Vdit A'orain, 
F.A. 102 of 1920. 

(10) 10 Lah. 403=112 I.C. 48=1929 Lah. 811. 

(11) Also see Halcam Singh v. Gyan Devi, 36 I.C. 95—87 P.R. 1916 

(Hem, that the. plaintiffs had not actually asked for rff thP 

were bound to ask for such relief in the shape of the 

document, because owing to the death of the testator, the * m dispute had 
became operative and that the suit for cancellation of a document would fall 

under S. 7. (4) (c) of the Court-Fees Act.) im x r 

(12) Kaitvya Pimi v. Bamas^eamia PiUai, 1929 Mad. 396—119 I.C. 

35=56 M.L.J. 394. 

ri31 15 I C 427=39 Cal. 704; also see Pathumma Dmma v. Mohideen, 
110 I.C. 752=1928 Mad. 929. (Held, that the parties may avail themselves 
of any camonflage that the law allows or does no or k .) . . 

(14) Inland Bevonue 

Nanda Lai v. Jogendra Chunder, 82 I.C. 297-19-4 Cal. 881-8 C.W.N. 

403=39 C.Ii.J. 222. 
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defeating the stajnp laws.^^ The learned Chief Justice Jenkins, 
had further obser\’ed in Deokali Koer v. Ked<ir Nath^^^ that *‘if 
the Courts were astute, as I think they should be, to see that the 
plaint presented conformed to the terms of the S. 42, the diffi¬ 
culties that are to be found in this class of cases would no longer 
arise’’. But, he also observed in an earlier Bombay case, Kuyij 
Beliari v. KeshavJal that “it has been suggested that this 

is an attempt to evade the Court-Fees Act, but if a pleader can 
evade tliat Act, he may; the remedy for that lies not in with¬ 
holding a relief to which he is entitled as of right, but in procuring 
an amendment of the Act.” Similarly, it was held by Ghose, J., 
in Idot Sri Sri Gokxil Aa//( J. v. The 2s ew Hirhhum Coal Coy.,^^ 
that it is “not AAnthin my province to see whether the suit is pro¬ 
perly framed, whether the plaintiff is entitled to the declaration 
asked, for, or what would be the effect if the plaintiff succeeds in 
obtaining a declaration as prayed for.” Consequently, the view 

as, J., in Xarayan Sinyh v. Dildar Ali Khan,^^ that 
“it is not open to the Court to say that the plaintilf should have 
asked for a conseqiiential relief and should have paid the proper 
fee as in such a suit.” "Where the plaintiff insists that it is not 
necessary for liini to ask for a consequential I'clief, he takes the 


risk having his suit dismissed under !S. 42 of the 8])ecific Relief 
Act. if the Court ultimately conies to the conclusion tliat it was 
open to him to ask for a consequential relief. But, he is clearly 
entitled to have the case made by him in the plaint tried by the 
Courts, and cannot be called upon to pay the fee as in a suit for 
a declaration of title and consequential relief.-" The Lahore 
PI iGH Court has held in lina Ditta v. Ladhamal. that where the 
suit as brought was one for declaration only, and a 
suit for mere declaration was not com]:>etent in that case, unless 
followed up by a prayer for a consequential relief by injunction, 
or otherwi.se. that the Court ought to have allowed^he plaintiff 
an opportunity to amend his plaint so as to include the necessary 
prayer for consequential relief by injunction, or otherwise.-' It 
was also held, in this case, that the mere prayer for general. 
RELIEF is not necessarily a prayer for consequential relief so as 
to take the suit out of the class of suits for declaration only.^^ 


(15) 1 Mad. 40:—Per Holloway, J., al.-io see West, J., in Ganpadyir v. 
Ganpadgir, (Declaratory relief in an attempt to evade stamp duty on an 
ejectment suit); and see and cf. Venkataramuni v. Xamyanaswami^ 87 I.C. 
000=1925 Mad. 713. 

(10) 15 I.C. 427=39 Cal. 704. 

(17) 28 Horn. 507. 

(18) 80 I.C. 589=27 C.W.K. 927. 

(19) 80 I.C. 544=1925 Pat. 210=3 Pat. 915=6 P.L.T. 191. 

(20) Ibid., 80 I.C. 544=2 Pat. 915, above. 

(21) 54 I.C. 833. 

(22) Ibid. 
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To tile same eft'eot is the observation bv Patna IIujii Court in 
GanijinUuir \. DvbendnihdJi.''^ 

162. SUITS FALLING UNDER THIS CLAUSE— 


S. 7, (iv) (C) .—Tile suits fallinp: umler tliis ehms(>, in which 
there is a prayer for a declaratory decree, combined iviUt conse¬ 
quential relief, are too numerous to bo s])ecifica]ly illustrated. 
The principal forms of suits fallinp: umler this ehins(‘ are tlie 
following:— 

163. (1) ACCOUNTS, AND INSPECTION OF BOOKS.— 

The Bomu.w High Court, has lield in M/moln/r v. liuira 

I^amchttnttuhfs,-^ that a suit merely for a m;cuAR a'I’iox oi’ liauiuity 
ox THE PART OF THE DEFEXDAXT TO Al’COUXT to him, and to ])ermit 
him to inspect their hooks, without askini*- for the account itself, 
or for a positive order in the nature of a mandatory injunction for 
the production of the defendant‘.s hooks and the offerings, was 
simply a suit for a declaratory decree without seekinji- conse¬ 
quential relief, and so udthin Art. 17. Cl. (iiil of Sell. IT. of the 
Coui*t-Fees Act; hut that the order for m.vndatorv ix.junctiox 

WOUUD BE A C'OXSEQUEXTIAU REuiEF.-’ Tliis last observation is 

supiiorted by the Judgment of Birdwood. J.. in UaffJnoutfh Ganesh 
V. Gang<i<Jhar~'‘' holding that *'tlie injunction i>ra>'ed foi* would he 
a consequential relief: and C’l. (iv) fe) of .S. 7 of the CourN 
Pees Act. is, therefore, appHcnhle to the case.” Wliere plaintift 
asks for an ixji'xctiox axd acuouxts. as reiaef.s uoxse- 
QUEXTIAU OX A DECLARATiox, €.()., ill a suit to luive it dcclarccl that 
the deed in question is not hin.lino; on the Dewaswmu Ins s,nt in 
respect of these reliefs cotvk'S under S. (i\l (<) o tit . c . 

164. (2) AD INTERIM INJUNCTION.—WIumo phiin- 

tiff's fjenei-iil praver was conehed in terms tliat would make it 
declaratorv, but the plaintiffs had obtained an ,i,! 
tion in the lower Court whieli subsisted in spite ol the plaiiitifl . 
suit haviiifr been dismissed, and in appeal, the plaintiffs ■'«"(- 
reliefs which they had soug-ht in first ( onrt. it Mas h ' _ 

Patx..\ High Couht.^** on reference by the taxinp: ottieei. ^ 

ad interim prayer is substantial prayer which makes the ^ 

consequential one, hrin-rins the case within S. 7, (iv) (r) ot tiic 



meaning _ 

..>0, .esau. „.u, 

Tas) 2 IZ'. 210 Wcsr<'‘:T""-.l- see GanesU 

V. GangaOJiar, 10 Bom. 00. 

(26) 10 Bom. 00. r.»l-o,y.7 1021 Mad. 011 (2)==78 I.C. 

(27) ^ M.W.X. 210. 

[=19 M.B.W. 249=34 M.B.T.- 


118 


249. 


(28) Ganf/a<7/far v 


T M 4 T r' oo — ■; p-it ^11=1920 Pat. 
‘Debendra B(da, J4 I.C. — 
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Court-Fees Act. The case of Deokalikoer v. Kedarnath^^ lends 
strong support to this In that ease there was no specific 

prayer in the memorandum of appeal for an iyiterim injunction, 
and there was only a prayer for declaration of plaintiff's title. 
But there being an ad hiterim injunction in the Court below on 
the application of the plaintiff, the Court construed it as bringing 
the case within S. 7, Cl. (iv) (c).^® 

165. (3) ADMINISTRATION OF ESTATE.—The CvVL- 

cuTTA High Court has held that an administration suit is a suit for 
an account, and application of the debtor‘s estate for the satis¬ 
faction of the claims of all the creditors. The Court assumes the 
administration and settlement of the estate and passes the decree 
for the benefit of all creditors.^^ Where plaintiff, prayed for a 
declaration of his right as purchaser of certain property inherited 
])y defendant under a will, and for the administration of any 
portion of the estate of the testator, yet unadministered, and for 
the appointment of a receiver, it was held that the suit was one 
for a declaratory decree with consequential relief falling 
under S. 7 (iv) (c) of the Act; and not under Seh. II, Cl. (xvii) : 
and Court-fee was payable ad valorem^- on the value of the. relief 
relating to administration, as put by plaintiff himself. In Rama- 
sivami Ayyar v. Ramgaswami,^^ the Madras High Court was not 
concerned ^\ith the question what Court-fee should be paid by a 
creditor who institutes an administration suit. The question, 
however, was what Court-fee, if any, should be paid by another 
creditor who comes in with a claim after a prelimixary decree 
FOR administration has been made in such a suit. The Court 
found, and it was so admitted by the Crown, that there is no 
explicit provision in the Court-Fees Act requiring any Court-fee 
to be paid on such a claim. In disposing of the contention of the 
learned Government Pleader that such a creditor’s suit for 
administration is really a suit for an account to be governed, on 
the analogy of other suits for account, by S. 11 of the Court- 
Fees Act, the Court obsei^-^ed. that 'Mn a sense a creditor’s suit 
for admini.stration is a suit for an account; but the analog^’- 
between it and an ordinary suit for an account will not carry us 
far enough”. First, that in an ordinaiy suit for account, 
if a larger amount is found due to the plaintiff when the account is 
taken than that on which he has paid Court-fee, S. 11 of the Court- 
Fees Act provides that he cannot execute his decree for the larger 
amount without pavdng additional Court-fee on it. . . Here it is 
contended tliat the creditors other than the plaintiff creditors must 
pay additional Court-fees at an earlier stage, not when they are 


(29) 15 I.C. 427=39 Cal. 704=16 C.W.N’. 838. 

(30) 94 I.C. 22 (25)=5 Pat. 211=1926 Pat. 249. 

(31) Sasi Bhusan v. Maharaja^ 44 Cal. 890=38 I.C. 835=24 C.L.J. 
448=21 C.W.N. 310; Piss, in Bairuiffxcamy Aiyar v. Bangastvamy Aiyar, 
134 I.C. 1137 (2)=1931 Mad. 683; also see S. 7 (4) (/). 

(32) Supchand Ghose v. Kliirodamayi Dasi, 75 I.C. 567=1923 Oal. 
329=27 C.W.N. 457. 

(33) 134 I.C. 1137 (2)=1931 Mad. 683. 
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executing any decree or order which they may eventually obtain 
in the suit, but when they put in their claims.” Second, “in one 
sense the ci'editor's suit is for the benefit of all tbe creditors of 
the estate. But, the other creditoi's cannot be held to be repre¬ 
sented by him in the sense that they are in effect parties to the 
suit from the outset”; thirdly, “in an administration suit the Couit 
takes the control of the estate, and distributes it among the credi¬ 
tors, and it is no part of the duty of the Court to do that in any 
ordinary suit for account.” In this connection, the obiter dictuyn 
in Sa^ii Bhusi Bose v. Manindra Chander^* where the learned 
judges said, 

**After the preliminary decree has been made and the other creditors 
have been invited to establish their chums, if any, against the debtor, each 
creditor who puts forward a claim not already transformed intt) a .indginent- 
debt may well be.rvcjnired to pay e‘ourt-fecs <i<i in on his a]>pHcaTion, as 

if it were a plaint in a suit for the recovery of the sum claimed. Such a 
procedure can be sustained on the analogy of S. 11 of the Court-Fees Act.^* 

was not agreed to, as the Court did not see how any 
fiscal statute can be applied by analogy. Tlie })rinciple acted 
upon was that “when the state requires the subject to pay a tax 
of any kind, that must be done by definite enactment strictly 
interpreted. ” Consequently, it was held, that there being no 
enactment requiring Court-fee to be paid ox such claims as 
THESE, the claims were to be inquired into without Court-fee.®^ 
Ayyar, J., agx’eed in this view, pointing out that “the Court-Fees 
Act being a fiscal enactment has to be constiTied according to 
well-known rules of interpretation. The Courts are not entitled 
to strain the wording of the Couit-Fees Act with a view to tax 
the subject. It may be that the present is a case of omission. 
If that is so, it is not a matter for the Courts but one for the 
Legislature.”®® A suit for accounts and administration was held 
to be properly valued in the discretion of plaintiff, under 
Ss. 7 (iv) (/), and 11 of the Court-Fees Act, by the Bombay 
High Court in Khdiija v. Adam HusscTially Vasi,^' but this autho¬ 
rity does not deal Muth the question noticed above, as to ad valorem 
Court-fee not being provided for specifically, in the case of 
creditors who seek to file claims, after the preliminary decree, in 
pursuance of the order of administration passed by a Court. The 
Lahore High Court holds that a suit for administration is not 
A SUIT FOR possession OP IMMOVEABLE PROPERTIES and^ a suit against 
persons in possession of the property during the lifetime of the 
deceased as agents, or managers on his behalf, who continue to be 
in such possession and are liable to account for the property to 
him, is maintainable against pei*sons in this capacity. ® 

^ _■ — 


(34) 44 Cal. 890=38 I.C. 835, etc. 

(35) Per Reilly, J., in Eamasuami v. Eonoasivami, supra, 134 I.C. 1 

(2) at p. 1139. , , . , . 

' (36) Bamaswami v. Baiigaswami, supra,—Ver Anantbaknslma Ayjar, 

J.,—134 I.C. 1137 (1142). 

(37) 29 I.C. 949=39 Bom. 545=17 Bom. L.R. 574. 

(38) PraphuXl Vev v. Sham Lai, 138 I.C. 335=1932 Lab. 328. 
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166. (4) ADOPTIONS—Patna.—In Vfjra Mohcm Ghau- 
dliuri V. Lachhimi Basad, the Patna High Coi’Rt held, that Avhere 
plaintiff asked for a declaration of his title as the adopted son, 
■which was denied by the defendants, in a claim to recover posses¬ 
sion, the jirayer so far from being a surplusage, was the very 
foundation of the plaintiff s case, and therefore, the smit was for 
a declaratory decree witli consequential relief, and that ad valorem 
Court-fee must be paid on the value of tlie suit.^^ A challenge 
having been directly thrown upon the title, a suit for declaration 
of title as adopted son, and for possession is a suit that comes 
within S. 7, Cl. (ivi (c) of the Court-Fees Act. 

167. Nag*pur.—The Nagpur Judicial Commissioners Court 

has held in Ganpai Rao v. Laxmi that where plaintiff 

sued for a. declaration that he was the adopted son of one B, and, 
therefore, entitled to his property of which he w^as already in 
j)Ossession, was for a declaration without consequential relief, and 
tile suit fell under the category of the suits mentioned in Cl. (iii) 
of Art. 17 of Sell. II of the Court-Fees Act. And in a later 


case, Chinki v. the view taken is that ^‘in a suit for 

declaration that an adoption is valid or invalid, if it affects a title 
to propeity, the Court-fee ]>ayable is on the value of the property 


title to which is affected.” 


In Harihar Rao v. SaJtn it was 


lu'ld that a suit for a declaration that an adoption is valid or 
invalid should be valued at Ps. 400 under tlie ndcs made by the 
Court of the Judicial Commissioner, C.P. and Berar, and published 
in Civil Circr. No. 11-8, unle.ss it affects a title to any 
propeity exceeding Rs. 400 in value, in which case the market- 
value of the property should be deemed to be the value of the 
subject-nuitter of the suit, and the suit should be valued for the 
purpose of Court-fees and Jurisdiction accordingly. The proviso 
to the circular fixing the value of the suit at the value of the 
property, the title to which is affected by it, is anomalous, but lias 
to be followed. These rulings were followed in Amdv v. Pissiy^^ 
where it was held that in a suit for a declaration that an adoption 
is valid or invalid affecting title to property, if the value of pro¬ 
perty exceeds Rs. 400, the plaint must be stamped ad valorern 
according to the value of the property affected. In AWt Singh 
v. Bholn Smghy'^'* it was held by the majority of Judges, that the 
rule contained in Notification No. 1641, dated 28th September, 
1911, Paragraph 1. given in the Judicial Commissioner’s 
Civil circular IIS hac the force of law. and a suit for a 


declaration that an adoption is invalid affects title to property, 
and Court-fee is payable ad ralorcm. Kinkhede, A.J.C. 
dissented, ami he relied upon the present tense only being 
employed in the word ‘‘affects.” The majority view was that “if 


(39) (1920) 5C I.C. 422=5 P.L.J. 339=1922 Pat. G; also 1923 Pat. 

100 . 

(40) (1918) 43 I.C. (54=15 X.L.R. 24. 

(41) (1920) 58 I.C. 9G5 (1). 

(42) 103 I.C. 268 (i))=1927 Nag. 256=10 N.L.J. 106. 

(43) (1929) 120 I.C. 408=1930 Nag. 20. 

(44) 123 I.C. 417=1930 Nag. 73. 
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that coustructioii -were to be jiushecl to its Iop:ieal conclusion, then 
in no conceivable case could the title to the i)ro])ei’ty bo said to be 
affected at the time when the question of Court-fee lias to be 
determined.” Accordingly, it was ruled that what is to be 
regarded is the result at the time the plaintiff gets his decree, 
assuming the suit to be decided in his favour. Then undoubtedly, 
at and from that moment tlie title of the defendant to i>roperty 
would disappear, and there was no special injustice or inequity 
in requiring a i*eversioner to pay ad valorem Court-fee on a claim 
of this nature, the effect of which, if allowed, will be to take away 
the defendant’s title."*® 


168. Madras.—A similar vieAv has been taken by the 
jVLvdras High Court in In re Haauuiwamx Asari^^ following an 
earlier ruling, in Keshava Samabhaf/a v. Lidxshmiiiaratfumi,-^' by 
the same High Coui't. In 6 ^lad. 192. it was observed, lliat 
“where the plaintiff has asked for a declaration that the adoi>tion 
was not made, and that if it was made, it was invalid, the fact 
and validity of the adoption is then the subject of the suit, and in 
valuing it for purposes of jurisdiction, a computation must bo 
made of the value of the interest that would be lost to the alleged 
adopted minor if the adoption be declared invalid.” Accordingly, 
Devadoss, J., held, in the stamp reference,*'^ “that when a 
plaintiff comes into Court urging that an alleged adoption did not 
take place, and even if it did take place it is not valid, he asks 
for a relief not merely Avith regard to the adoption, but to the 
property Avhich the adopted boy would acquire by means of the 
adoption,” if the adoption were tmo and valid; and which he 
Avould lose if the adoption bo declared invalid. And, ^‘whether 
the plaintiff gets amdhing at present or not, w(' must consider the 
value of the relief as being the loss to which the defendant would 
be put in ease the relief asked for is granted. Tn the converse 
case, also, “if a person asks for a declaration that he is the adoiitcd 
son of X, the valuation of the relief prayed for Avould ho the 
value of the property he would acquire by the adoption being 

upheld.” 

169 Allahabad. — The Allahabad High Court in Sheo 
Deni Ram v. TxiWii Ram^^ differed from the vicAV of IVIadras 
High Court in Keshava Sanahha(ja v. Lakshminaraiiana,'^ and 
held that the value for the purpo.se of jurisdiction to set aside an 
adoption is not the value of the property which may possibly 
change hands if the adoption be set aside, but the value put upon 
his plaint by the plaintiff. The Court did not see AVhy Ave should 
import into a suit. AA-hich only asks for a declaration, that a 

(45) Per Findlay, J.C., and Kotval, A.J.C., in 123 T.C. 417 (Nag.) 

(L^^ 340=113 I.O. 363=1928 Mad. 1294=1928 M.^A^N. 660 

=28 L.W. 660=56 M.L.J . 107. 

(47) 6 Mad. 192 = 7 Tnd. Jnr. 186. 

(48) 52 Mad. 340=113 I.C. 363=1928 Mad. 1294, »upra. 

(49) 15 All. 378= (1893) 13 A.AV.N. 147. 

(50) 6 Mad. 192=7 Ind. Jur. 186, [f.n. (47) above]. 
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certain deed is invalid, the consideration, that, at some future 
time, the plaintiff or the defendant may or may not enter into or 
be entitled to claim some property by virtue of the decree which 
may be passed in that suit.’’ 

170. Bombay.—A suit to establish an adoption indepen¬ 
dently of any claim to any property, falls under Sch. II, Art. 17 
(v)^. In Bdi Machhahai v. Jiai Hirhai- a suit to obtain a decla¬ 
ration that an adojition was invalid was valued for purposes of 
Court-fee at Ks 130, tliough the property affected by the adoption 
was more than Rs. 5,000 in value. The case was taken to be falling 
under S. 7 fiv) (c), (d). In Shulappav. Rackappa,^ the question 
was as to .jurisdiction of Court, in a suit for a declaration that 
the plaintiff was the adopted son of one V and as such entitled 
to his property; the plaintiff sought for a bare declaration of rights 
in respect of property attached by the Collector after V’s death: 
and he sought for a declaration and consequential relief with 
regard to house already in his possession, and was allowed to put 
his own valuation upon the plaint. 

171. Calcutta.—A suit to set aside an adoption and to 
recover ]U’operty does not fall under Sch. II, Art. 17 (v). In 
Prohlad Charidra Das v. Dxvarka Nath,'^ the Calcutta High Court 
followed the^ practice of that Court for a number of years. It was 
held that it is competent to the plaintiff to value the relief claimed 
in his suit to set aside an adoption, and that valuation is to be 
taken to determine the forum of the Court to decide the suit. 

172. LaJbiore.—In Ganga Singh v. Sher Singh/^ the 
question related to valuation of suit for a declaration that an adop¬ 
tion did not affect plaintiff’s reversionary rights. A Court-fee of 
Rs. 10 was paid on the plaint, and the value for purposes of juris¬ 
diction was fixed at over Rs. 6,000. It was held, that the suit 
was not for annulling the adoption within the meaning of the 
Rules and Orders of the High Court. [Vol. Ill, R. 1 (4) ] according 
to which a suit for a decree annulling an adoption is for purposes 
of the Court-Fees Act to be valued at Rs. 200, and for purposes 
of the Suits Valuation Act, and the Pun.jab Courts Act to be 
valued at such sum exceeding Rs. 500, and not exceeding Rs. 1,000 
as the plaintiff shall state in his plaint. 

173. SUMMARY. —(i) A suit may be confined to the 
question of the validity, or invalidity of the adoption, without 
INVOLVING ANY CONSEQUENTIAL RELIEF, OT relating to any property 
moveable, or immoveable. A suit merely for declaration, pure 
and simple, where no consequential relief is prayed, falls under 
Art. 17, Cl. (iii) of course; in Madras this is subject to the Local 
Amendments of the Act. 


(1) Baji V. Baghnath, 1876 B.P.J. 142; also see 1 Bom. 248. 

(2) 35 Bom. 264=13 Bom. L.R. 251=10 I.C. 816. 

(3) 36 Bom. 628=14 Bom. L.R. 757=16 I.C. 1005. 

(4) Bama Soondaree v. Soorjoo (7oo»mr, 22 W.R. 338. 

(5) 6 I.C. 636=14 C.W.N. 929=37 Cal. 860. 

(6) 84 I.C. 486=5 Lah. 440=6 L.L.J. 585. 
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(ii) And a suit to set aside an adoption, without any other 
or fuither relief falls under Art. 17 (v), though there is a question 
of title to property involved, but no relief therefor is prnved.'^ 
The relief in such cases is only as to status of the alleged 
adopted son. 

(iii) Declaratory suits, for validity, or invalidity of an 
adoption, where there is a prayer for a consequential relief, falling 
under S. 7 (4) (c), or 7 (4) (d), if the prayer is for an injunc¬ 
tion. Here the prayer for a relief relating to adoption refers to 
a right to property, though the plaintiff may have no prc'sent 
benefit from the granting of the relief. According to the High 
Courts of Allahabad,® Bombay,^ Calcutta,ond Patna,n the 
Court-fee has to, be paid ad valorem on the value of the suit put 
by the plaintiff. On the contrary, the Madras High Court, 
and the Nagpur Judicial Commissioner’s Court,hold that the 
relief prayed involves the consideration of the gain or loss of 
property in future to the alleged adopted son, and this represents 
the value of the relief in suits of this desci’iption. 

174. (5) ANNUITY. —In Bhimsanqji v. Dolatsangji}"^ The 

Bombay High Court has held, that a suit for a declaration that 
the plaintiff is the ovmer of the Toda Giras Hak, as the heir of a 
deceased recipient of the Hak, and is as such entitled to recover 
it, comes -within S. 7 (iv) (c), *‘to obtain a declaratory decree or 
order where consequential relief is prayed”: and the Court-fee 
stamp would be according to the amount at which the relief sought 
was valued in the plaint. It could not be said that the claim was 
for payment of an annuity, under S. 7 (ii), in which case the 
value for the purposes of the Court-fee would be ten times the 
amount claimed to be payable for one year. Tiie reason being 


(7) Baji V. Baghunath, 1876 B.P.J. 142; Komv 

valady 1 Bom. 248; Ganpat Bao v. Lalc.^hmi Bax, 43 I.C. 64^5 N L.R. 
24; also Ganga Singh v. Sher Singh, 5 Lah. 440=84 I.C. 486 —1925 Lah. 
229; and Shidappa v. Bachappa, 36 Bom. 628=14 Bom. L.K. 75 /—id 

I.C. 1005. 

(8) Sheo Devi Bam v. Tulshi Bam, 15 All. 378=13 A.W.N. (1 ) 

147 

'(9) Bai Machha Bai v. Bai Hir Bai, 35 Bom 264=13 Bom L.E 251 
=10 I.C. 816; also Shidappa v. Bachappa, 36 Bom. 628—14 Bom. L. . 

757=16 I.O. 1005. rv 

(10) Prohlad Chandra Das v. Dwarla Nath Das, 6 

W.N. 929=37 Cal. 860; also Bama Soondo/ree v. Soorjoo Coomar, 22 W. 

B. 338. ^ ^ 

(11) Ugra Mahan v. Lachhmi Prasad, 56 -I.C. 422—1922 Pat. 6 

6 P.li.J. 339; and 1923 Pat. 100. 

(12) Keshav Saaiabhaga v. rf 50 

Bamaswami Asari, 52 Mad. 340—113 I.C. 363 9- - » /• 

M^d. 646. 

(13) ChinU V. Narayan, 58 I.C. 965 (1); Harihar 

I.O. 268 (b)=1927 Nag. 256; Amd-u v. Pisfirot, 120 I.C. 408—1930 Nag. 

20; also Noko Singh v. Bholu Singh, 123 I.C. 417. 

(14) 87 I.C. 801=1925 Bom. 282 (1)=27 Bom. L.R. 247. 
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that ‘'all that the plaintiff was seeking was a declaration that he 
was entitled to an annuity which was enjoyed by the deceased, 
and having got that declaration, the plaintiff would be entitled to 
go to the official whose duty it was to pay the annuity, and demand 
payment according to the decree of the Court.’’i"' The Nagpur 
Judicial Commissioxer's Court, has also held that a suit asking 
for a declaration that a certain sum of money was settled as the 
maintenance of the plaintiff, and for the amendment of a docu¬ 
ment to this effect, is strictly speaking, one under S. 31 of the 
Specific Relief Act. and as such, being a suit for a declaration \\dth 
consequential relief, it was governed by S. 7 (iv) (c) of the Court- 
Fees Act. for pul^Ioses of Court-fees, and Jurisdiction.^® 

175. f6) APPOINTMENT OF RECEIVER.—In Lal^hmi 

Baa V Daropfi, the Punjab Chief Court, has held, that S. 7, 
Cls. (c) and (d) applied to a suit for declaration by a revei’sioner 
of a Hindu widow, in possession of her deceased husband’s estate, 
praying tliat the alienations by the \\idow shall not affect his 
r(‘versionary rights, and further, pra^dng that the money received 
from tlie widow ])c restored by the alienees or donees and deposited 
in safe custody. The claim did not amount to one for posse.ssion 
of the whole of deceased’s estate, but for a declaration and 
appointment of a receiver and restoration of the property to the 
status quo ante and the Court-fee, on appeal, was payable 
ad valorem on the value of the suit assessed in the Court of first 
instance and on appeal under S. 7 (iv) (c) and (d). This view 
was in accordance vdth the view of the Calcutta High Court, in 
Mahomed Zxihuruddin v. Mahomed Nonrooddin}^ in which it 
Avas held that the appointment of a Receiver operates as an injunc¬ 
tion against the parties, their agents and persons claiming under 
them, restraining them from interfering with the possession of the 
Receiver except by permission of the Court. Similarly, it had 
been held, in Hari Sanlar Buff v. KoH Kumar Patra^^ that a suit 
by a plaintiff in possession, for declaration of his title to land, and 
for an injunction restraining defendants from, interfering with 
his possession by cutting trees thereon, and for damages, is 
governed by S. 7 (iv) (c) and {d) of the Court-Fees Act. In 
Bodda Sanelcappa v. Sfakravvar'^ the suit was for a declaration that 
certain transactions, by a Hindu widow, are not binding upon the 
plaintiff, and for the appointment of a receiver to preserve the 

(lo) See niid cf. cases under ‘SVxnt ity'’ in S. 7 (ii), ante; Para. 66 of 
the Conunents: (Note.—A claim for arrears of maintenance only, but no decla* 
ration as to future right to maintenance, falls under S. 7 (i) of the Act; but a 
claim for a deelaTatioii of right to receive annuitv, also for arrears of 
the sum so payabki comes under S. 7 (ii) of the Act, and, a claim for 
declaration of title, and for recovery of annuity falls under S. 7 (iv) (c) 
of the Act.] 

(16) SaH Bahu v. Kundan Singh, 1923 71 I.C. 31=1922 Nag. 264. 

(17) 93 P.R. 1913=19 I.C. 859=134 P.W.R. 1913=232 P.L.B. 
1913. 

(18) 21 Cal. 86 (91). 

(19) 32 Cal. 734=9 C.W.N. 690. 

(20) 36 I.C. 831 (Mad.). 
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property from bein^ wasted; and the ^Madras ITioh Court lield 
that this was a prayer for a consequential relief on whicli nd 
valorem Court-fee is payable, but it need not ])e valued on the 
values of the proi)erties in respect of which tlte ridief is souj?ht; 
the plaintiff l^ein«- at li))erty to piU his own valiu' and ])ay Court- 
fee thereon. The Punjab case was cited, in Ilarlntns Sahu v. 
Lahnanilxuerr^ by the Patna IIigh Court, in sup])ort of its view 
that a suit by a Hindu reversioner for a declaration that the 
widow is wasting her husband's estate, and for ap]>ointnient of a 
Receiver, is a suit for a declaration and consi'quential relief, and 
falls under S. 7 (iv) (c) of the Court-Fees Act. Tiie Punjab 
and Patna cases were relieil upon by the NA(nn'R JuniciAr, Co.\[- 
missioner’s Court, in Krishna Kao v. Chandrahaga Bair- in 
holding that in a suit for declaration of title, tlie prayer for tlie 
relief for the appointment of a Receiver is in tlie nature of conse¬ 
quential relief, and as such the plaintiff is entitled to put his own 
valuation on it. This view is supported by a ruling of the 
Allahabad High Court, also, in Manmafha Nath Bistva.s v. 
Roliilli Moni Dasi^-^ where it was observed that the Couit-Fees 
Act does not make any provision for the relief by way of the 
appointment of a Receiver, and it is not possi))le to put a value 
upon thet claim. “At the most, it would be regarded as a conse¬ 
quential relief under S. T (iv) (c) of tlie Act. ' Tlie same view 
is taken by the Allah^ujad High Court in a recent case where 
following the Punjab and Patna cases, it has been held that the 
appointment of a Receiver is a. relief consequential upon the 
declaratory title as next reversionei*s of a Hindu widow, alleging 
that she was transferring projierty without legal necessity and was 
committing acts of waste. But a different note seems to have 
been struck by the Diladras Higfi Court, in Karu}ypana Thevy' 
V. Ayigamynal,-^ where it is observed that in a suit by the plaintiff 
claiming to be the reversionary heir of a deceased Hindu chal¬ 
lenging an alienation made by the ^rtdow of the deceased and 
making various charges regarding alleged waste by her of the 
property of the deceased, and asking for a declaration that the 
alienation specially mentioned in the plaint was not binding upon 
him, and for the appointment of a Receiver to take possession of 
the estate and to manage it during the life-time of the ^vidow, the 
two reliefs claimed by the plaintiff were distinct and independent 
of each other, and there was no neccssarA' connection between 
them. Accordingly, it was held that the prayer for the appoint¬ 
ment of a Receiver wa.s not conse(jU'‘ntial upon the declaration 
within the meaning of S. 7 (iv) (c) of the Court-Fees Act, and 


(21) 62 I.C. 36=1922 Pat. 61 (62); (In this Mse tho plaintiff ex¬ 
pressly askerl for a <leolaratiou that the widow was iwistnig the esUte) ; 
cf. Chattar Pali v. Kalapdei, 1032 All. 114, applying S. 7 (iv) (c), although 

no such relief was asked for therein. 

(22) 79 I.C. 668=1924 Nag. 316. 

(23) 27 All. 406=2 A.L.J. 94; and 1905 A.W.N. 6. 

(24) Chaiarpali v. Kalapdei, 19.31 A.L.J. 8.37=1932 All. 114. 

(25) 96 I.C. 129=1926 Mad. 678. 
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that Court-fees -were payable upon tlie plaint under Art. 17 (i) 
((/) and (&) of Sch. TI, to the Court-Fees Act. It may be 
pointed out that the earlier case in Dodda Saukappa v. Sakravva-^ 
^yas referred to only in connection Avith the competency of revision 
and none of the ntlings of other High Courts bearing upon the 
question of appointment of Receiver being a consequential relief 
are cited or discussed in this judgment. 

176. (7) ATTACHMENT IN EXECUTION: REMOVAL 
OF ATTACHMENT.— The Allah.vb.ad High Court, has held in 
Ostoche V. Jfari Z)n,s“‘ that in a suit for a declaration of proprie¬ 
tary' right to certain property, attached in execution of a decree, 
the prayer for the removal op ax attachmext of such property’ 
IS a consequential relief, the value of yvhich '‘rests with the 
plaintiff, and not with the Court,and is merely nominal. In this 
case, there was no prayer for possession of the property.^® 
However, in a Bombay case, where removal of attachment was 
sought, along with a prayer for possession of the house attached. 
Court-fee was held ))ayable ad valorem on the consequential relief 
asked for.-® The Madras High Court, has held in KanmntJii v. 
Kunhamid,^'^ that a suit for declaration of right to a share of the 
Kanom amount, by getting a summary order set aside, is liable to 
a fixed Court-fee of Rs. 10 under Cl. (vi) of Art. 17 of Sch. II, 
of the Court-Fees Act, 1870. A suit for declaration that certain 
property belongs to the plaintiff, and is not liable to be sold in 
execution of a mortgage decree which has been passed in a suit 
to which the plaintiff has not been a party does not involve any 
consequential relief, and does not require ad valorem CoiiH-fee.^^ 

177. RESTORATION OF ATTACHMENT.— In a Full 

Bench case,^^ the Bomb.w High Court has lichl, that .suits hroimht 
to set aside or to restore an attachment upon a house, in pui-suance 
of the peimission given in S. 246, Criminal Procedure Code 1882 
may be regarded either as “suits to obtain a declaratory decree 
or order where consequential relief is prayed,” so as to fall within 
b. 7 (iv) (c) of the Court-Fees Act; or as “suits to obtain or 
set aside a summary decision or order,” in which case the stamp 
duty payable would be that prescribed by Art. 17, Cl. (i), Sch. II, 
of the Court-Fees Act. The Court-Fees Act being a fiscal enact¬ 
ment, It IS the duty of the Courts to treat such suits as belonging 
to the latter class (it being more favourable to the suitor), and 


(26) 36 I.C. 831 (Mad.). 

(27) 2 All. 869. 

(28) p>id. 

(29) ^^otichatld v. Dadahhait 11 Bom. H.C. (AC) 186 

(30) 15 Mad. 288. 

■KT Oudli 500=85 I.C. 349; (cf. S'npal Singh v. Jagdiah 

crayaUf 65 I*C. 980=24 0,C, 361 (Suit brought by a person who was 
a pasty to the decree on the mortgage) • 

(32) 4 Bom. 515 (P.B.). 
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to impose fees accordingly. Consequently, a stamp of Rs. 10 is 
sufficient for the plaint or memorandum of appeal in a suit 
bi ought for restoration of an attachment upon a liouse which has 
been i-emoved at the instance of an inteiwenient under S. 246 
Civil Procedure Code, 1SS2. Another Full Bench of the same 
High Court has held in Vithal Krishna v. Kali;risk that 
where, on the removal of an attachment at tlie instance of a third 
party, the Judgment-creditor brought a suit to establish t(ie right 
of his Judgment-debtor to the property from which the 
attachment had been removed, and to get tlie summary order to 
remove the attachment set aside, the proper stamp on a Tilaint of 
that kind was Rs. 10 under S. 6. and fc>ch. II, Art. 17 of tlie Court- 
Fees Act VII of 1870. This view has been followed by the 
Madras High Court, in Kamnuithi v. Kiitihanu The 

Allahabad High Court has likewise held, in Dildar Fatima v. 
Narain Das that the Court-fee payable on the jilaint and memo¬ 
randum of appeal in a suit under S. 283 of the Civil Procedure 
Code praying (a) for declaration of right to certain property, and 
(b) that the said property might be released from attachment in 
execution of a decree, was Rs. 10 in respect of each of the reliefs 
prayed.^^ But, in Gohind Nath Thvari v. Gajraj where 

the plaintiffs specified in their plaint as the ivliefs sought by 
them (1) that it be declared by the Court that the property in 
question is the joint ancestral property of the plaintiffs, and not 
liable to attachment and sale in execution of a decree against the 
defendant judgment-debtor, at the instance of his creditor, decree- 
holder; (2) that the costs of the suit be also awarded by the 
decree; (3) general prayer for “any other relief which the Court 
may think the plaintiffs entitled to may also be granted: ’ * and the 
suit was valued with reference to the amount of the decree and the 
value of the property at Rs. 6,000, it was held that the suit should 
be deemed a suit for one declaratoi’y decree only, without conse¬ 
quential relief, and that a Court-fee of Rs. 10 was sufficient. The 
Taxing Officer had reported that if the declaration as to property 
being the plaintiffs' was granted, the second proposition that it was 
not liable to attachment under a certain decree necessarily 
followed; and on this report the Court-fee of Rs. 10 was held 
sufficient.®^ 

175. SUIT TO SET ASIDE ORDERS IN CLAIM PRO¬ 
CEEDINGS. _It was held in Ram Prasad v. Sukhdad by the 


(33) 10 Bom. 610 (P.B.); refd. in Venkappa v. Narasimha, 10 Mad- 

187. 

(34) 15 Mad. 288; (Court-fee Ka. 10 ou a ^uit to eatabUsh title by 
getting tbe summary order set asidei) . 

(35) midar Fatima v. A’arain Das, 11 All. 365=9 A.W.N" (1889) 
131 j cf. 35 Cal- 202 (P.O.), wliich would seem to conflict with this view, 

(36) 13 All. 389=11 A.W.N. (1891) 139. 

(37) But see contra F. M. D, 3f. Suhrammniah Chetty v. Maung Maung 
Pe, U.B.R. 1897, 1897-1901, Vol. II, 353. 
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Aulahabad High Court^ that a claim suit (under S. 283, Civil 
Procedure Code, 1877, and 1882: corresponding to O. XXI, R. 63, 
Civil Procedure Code, 1908), to establish right to attached pro¬ 
perty by a plaintiff in possession of immoveable property, praying 
‘‘for protection of such property from sale in executionis'one 
for a declaratory^ decree, with consequential relief, and the plaint 
or memorandum of appeal in such a suit must, therefore, be 
stamped imder S. 7 (iv) (c), and not under Sch. II, Art. 17 (iii) 
of tile Court-Fees Act. This was overruled by a Full Bench in 
Moti Singh v. Kanusxlla,^^ which held, that where a claimant whose 
objection has been disallowed brings a suit, and makes the judg¬ 
ment-creditor who was trying to execute the decree, the sole 
defendant to the suit, a claim for a declaration that the property 
under attachment was the plaintiff's property, and not liable to 
attachment in execution of the decree of the defendant is a claim 
for only one declaration and that for such purposes, and in such a 
suit it is immaterial whether the claim is that the property is the 
plaintiff’s and not liable to attachment, or that the property is 
the plaintiff’s as against the defendant’s right to attach, and that 
the order in attachment should be cancelled. When the judgment- 
creditor is the sole defendant in the suit, the claim worded in either 
of these ways must be regarded as a claim for only one declara¬ 
tion. “Where, however, the person objecting brings his suit, 
and makes not only the execution-creditor in the attachment pro¬ 
ceedings. but also the judgment-debtor in those proceedings parties 
to the suit, and asks for a declaration of plaintiff’s title to the 
property under attachment as against the judgment-debtor, and 
also asfe for a declaration in denial of the judgment-creditor’s 
right to bring the property to sale in execution of the judgment- 
creditor’s decree, then there are two substantial declarations asked 
for.”^® O. 21, R. 63, of the present Civil Procedure Code, provides 
for suits to establish right to attached property. This rule gives 
a statutory right of suit to the party against whom an order is 
passed in the claim proceedings.^* The object of the suit is to 
establish the right which has been negatived by the claim order 
and is, in substance, a suit brought to reverse the order passed on 
a claim in execution proceedings."*® Their Lordships of the Privy 
Council, have again explained the nature of such claim suits, and 
the proper Court-fee payable on the plaint, in Phnt Kumari v. 
Gh/inshf/am Mism** The plaintiff in this case was the registered 

(38) 2 All. 720 (F.B.); refd. in BaTl-aran Bat v. Gohind !^n1h 
Tewari, 12 All. 120 (163) (P.B.); as authority for th-?! position that 
Bs. 10 Court-fee is insufficient in such cases; but see 16 All. 308 (212) 
(F.B.), overruling this decision. 

(39) 16 All. 308=14 A.W.N. (1894) 109 (F.B.). 

(40) 16 All. 308 (F.B.)=14 A.W.N. (1894) 109. 

(41) Chitaloy^s C.P. Code, p. 2060. 

(42) Amjnd AH v. Kunhoo, 17 W.R. 304 (305)=9 Beng. L.B. App. 
28; Ganesh v. Bamchan^a, 1873 Bom. P.J. 505 (506). 

(43) Alexander yfilchell v. Mathuradas, (1886) 8 All. 6 (9)=12 I.A. 
150 (P.O.); 9 Ind. Jur. 442 (P.C.). 

(44) 35 Cal. 202 (205-208) (P.O.). 
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proprietor of certain property, which was attached, and advertised 
for sale in oxecntion of a decree against tlie .iudgnient-debtor, 
from whom the plaintiff alleged her purchase. After unsuccessful 
objection proceedings the plaintiff claimed a declaration of right 
to attached property, and for an injunction restraining the decree- 
holder from execution against the property aforesaid, paying a 
Court-fee of Rs. 10 for each relief. The Courts in India treated 
the suit as one for declaration with consequential relief, and Court- 
fee was directed to be paid ad x'alorem on the value of the property. 
Their Lordships observed that both parties had gone wrong in the 
matter. The plaintiff’s claim was a claim brought under Ihe 
provision of Civil Procedure Code, which is described under 
Art. 17, Sub-Cl. (i) of Sch. II. “This was an exact description 
of the effect of the appellants’ suit,’’ “with merely a verbal or 
formal difference:” and, the Civil Procedure Code “rt'cognizes 
such a suit as not merely an appropriate but the only mode of 
obtaining review in such cases.” Their Lordships, in applying 
Art. 17, of Sch. II. to the ease, remarked, that *'mi.sled l)y llie 
form of action directed by Civil Procedure Code, both parties had 
treated the action as if it were unrelated to any decree forming 
the cause of action. Accordingly, on the one hand, the appellant 
pointing to her prayer for a declaration says she pays Rs. 10 on 
that, and pointing to her prayer for injunction, says she pays 
other Rs. 10 on that. In their Lordships’ Judgment, this is not 
the proper view of the suit taken as a whole; but. if it were, it 
would be extremely difficult for the appellant to bring her suit, 
which asks consequential relief as well as declaratory decree^ 
within the enactment which she evokes. On the other hand, the 
respondents equally ignore the essential fact that it is a pl.\tnt 

FOR REVIEW OP A SUMMARY DECISION ; and they go on to bring the 
action, treated as an original action, within the class of cases whore 
the Court-fees are a-d vdlorem of the action.” This authoritative 
pronouncement, sets at rest the conflict of decisions between 
certain High Courts. Their Lordships approve of the decision of 
Sargent, C.J., in Dhondo SaTcharam v. Govintl Jiahaji of Bombay 
High Court and they take a different from certain decisions of 
the Calcutta and Allahabad High Courts,-*® which must be taken 
as overruled. It has been held, by Pullan, J., in Rcmn^yaJ 'v. 
Baldeo Prasad, that a suit by a decree-holder for declaration that 
certain deeds of gift and sale by judgment-debtor and his wife are 
fictitious and that the property covered by the deeds is liable to 
be attached is a purely declarator^’- suit, as the latter prayei is 

implied in the former. 


(45) (1884) 9 Bom. 20. _ -r t> * 

(46) JeUilooddeen v. Shohforoolah, 22 W R 

1; Ahmed Mir^a v. Thomas, 13 Cal. 162; Gvlra,n Mai v. Jaduv Rax 2 
All order in obieetion proceedings and for declara- 

Uon Ha. 20) ; alsj see 

V. I^arain Das, 11 All. 365—9 A.W.lSr. (1889) (3); and Gobind N^aih v. 
Gujraj, 13 All. 389. 

(47) 8 O.W.N. 124:A.I.B. 1931 Oudh 72. 
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179. The Legal Positiox now is that where an 
unsuccessful claimant brings a suit, under O. XXI, R. 63, Civil 
Procedure Code, the suit is to be taken as falling under Sch. II, 
Art. 17, Cl. (i), and the prayer for consequential relief by injunc¬ 
tion restraining execution, or for release of property from attach¬ 
ment, is to be treated as a surplusage, not of the real essence of the 
suit.^*^ But, where the obtensible owner is also joined as a party 
to the suit, and a prayer is made against him for recovery of 
possession, the Couit-fee payable would be calculated upon the 
value of the propeily in accordance vith S. 7 (iv) (c) of the Act.**® 
Puidher. if in such a suit the plaintiff is defeated, and he prefers 
an appeal, he must pay Court-fees on the value of the property 
phis Rs. 10 for declaration: and, if the plaintiff succeeds in the 
suit, and an appeal is preferred by the defendants, the Court-fee 
to be paid must be regulated by a consideration of the relief sought 
in appeal.^® If the attaching creditor appeals, the Court-fee 
would, be Rs. 3 only. If the ostensible owner appeals, the Court- 
fee payable would be calculated upon the value of property.®® 

180. The light of suit, under O. XXI. R. 63, it may be pointed 
out, is not in any way, governed or qualified by the proviso to 
S. 42. of the Specific Relief Act; and, a further relief, other than 
a mere declaration need not be asked for in such a suit.^ On the 
other hand, aj plaintiff in a suit under this rule, is not precluded 
from asking for other reliefs than a mere declaration of the right 
denied to him by the claim order.^ Ordinarily, the order passed 
in claim proceedings, does not affect the right or title of the judg¬ 
ment-debtor to the property, and the contest is really between the 
attaching decree-holder who asserts that the property is liable to 
attachment and sale in execution of his decree, and the claimant 
who alleges that it is not in the actual or constructive possession 
of the judgment-debtor, and, therefore, not liable to attachment. 
But, the Allahabad Full Bench case in Moti Singh v. Knunsxlla,^ 
and the Patna case of Chandra J)haH Singh v. Tipaw Prasad 
Singh ,contemplate the possibility of a judgment-debtor being 


(48) Phul Kumari v. Gltayishyam yii.sra, 35 Cal. 202 (205, 208) (P.C.) ; 
and Chandra Dhari Singh v. Tipan Prasad Snngh, 43 T.O. 971 (Pat.). 

(49) Chandra Dhari Singh v. Tipan Prasad Singh, 43 I.C. 971 (Pat.). 

(50) Ihid. 

(1) Kottaa-athil v. Balathil, 51 I.C. 714~42 Mad. 143=36 M.L.J. 
231; and Lok Nath v. Thakurdas, 71 I.C. 20 (N.-W. F. P.); (Plaintiff 
decree-holder may only ask, in a suit under O. XXI, R. 63. for a declara¬ 
tion that the property is liable to sale in execution of the decree) . 

(2) Din Midiammad v. D madat-Hanraj, 1931 Lah. 430=133 I.C. 
118=32 P.L.It. 201; (The defeated party in a claim petition has a statu- 
t-ory right of suit given to him under O. 21, R. 63, C.P. Code, free from 
restrictions as to the nature of the suit to be brought); Mathura Das y. 
Bamraj Smgh, 86 I.O. 233=1925 All. 240 (S. 47, C.P. Code, is no 

"to a title-suit by attaching docre<vholder). 

(3) 16 AU. 308 (F.B.). 

(4) 43 I.C. 971. 
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in fact a party to the claim, and being bound by the order passed 
therein.® Tlie judgment-debtor can file suit under O. XXI, 
R. 63, if the order in claim proceedings is against him.^ 

181. (8) BENAMI TRANSACTIONS —Where the plaintiff 

brought a suit praying for a declaration that a certain purchase 
made in the name of the fii'st defendant was a benami transaction 
for him (the plaintiff), and for an order that the defendants 
should execute a conveyance of the property to him, it was held 
by the Bombay High Court, that the suit was not one for specific 
performance, but for a declaratory decree where consequential 
relief was prayed.* But, the Punjab Chief Court luis held, im 
Giincshi Lai v. Beni Pcrshadr^ that where plaintiffs claimed a decla¬ 
ration to be the real owners of the decree obtained by certain 
defendants against others, and for the decree to be transferred to 
the plaintiffs^ the plaint contained a superfluous and unnecessary 
prayer in the latter part which may be disregarded as a surplusage, 
and no ‘‘further relief” been sought, and the claim was rightly 
brought on a Rs. 10 stamp, but that it was still for the lower 
Court to decide whether further relief could be sought, and the 
suit as lodged could not succeed by reason of proviso to S. 42 of 
the Specific Relief Act. 

182. (9) S. 104, BENGAL TENANCY ACT—It has 

been held in Pajiruddui v. The Secretanj of State^ that a 
suit under S. 104-H of the Bengal Tenancy Act, for a declaration 
that the plaintiff is an occupancy raiyat and not a tenure-holder as 
he has been entered in the record of rights, and for settling a fair 
and equitable rent for his holding, is not an ordinary simple 
declaratory suit under S. 104-H in respect of an individual tenant, 
and that though it was not necessary to add to a declaratory prayer 
in the plaint, but a consequential relief had been added and it 
must be paid for ad valorem. Tliis was followed m 
Nath Pal V. The Secretary of State ,where it was held that the 
provisions of S. 104-H, Sub-S. (4) made it clear that suits of this 
nature were brought to obtain consequential relief, the settle¬ 
ment of a fair rent, and that where there is specific prayer tor 
stieh relief, Art. 17 of Sch. II, Cls. (i) and (in) are 
but that ad valorem fees should be paid under S. 7 (^v) 
the sum at which the plaintiff had valued his suit or the relief 


sought.^^ ___ 

(5) See 16 All. 308 (F.B.); 43 I.C. 971. M 

(6) SalieUa Appanna x. Malidi Appaniia I.C. 700 (701)-1 M. 

IJ.W. 772=16 M.L.T. 300=1914 M.W.N. 833. 

(7) Bada v. Nagesh, 23 Bom. 486 (488, 489). .a., 

prayer ignored as surplusage). 

(9) 17 I.C. 9l9=16 C.L.J. 383. 


(10) 18 I.C. 188=17 C.L.J. 426. 

(11) Also see Shririath Chandra v. Secretary of State, 5 I.C. 141; 
(BeTd, that in a suit for settlement of a fair rent by amendment of the- 
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183. S. 105, Bengul Tenancy Act, — By the amendment of 
S. 105, in 1898 by B.C. Act III of 1898, S. 3 was inserted. It 
runs as followsEvery application iinder Sub-S. (1) or Sub- 
S. (2) sball^ notwithstandingr anj’thing contained in the Court- 
Fees Act, 18/9, bear such stamp as the Government of India may, 
from time to time, prescribe by notification in the Gazette of 
India.” The Government of India issued Notifications 321 S.R., 
and '3^-2 S.R., dated 19th January, 1899, which say that such 
applications (in proceedings for settlement of rent)' shall bear 
stamp of eipfht annas for each tenant. This was in consequence 
M the Full Bench ruling in Upadhya Thakur v. Persidh^^ 
overruling Pefn Gharai v. Pam Khelwan^^ 

184. Ss. 105 and 105A.--By Notification No. 2254 F: 
published in the Gazette of Jndia, dated 10th August. 1918, Part I, 
Page 12523, and Calcntfa Gazette, 1922 Part I, Page 1451, a 
provision has been made {a) for a stamp of 12 annas for each 
tenant making or joining or joined in the application, and, (6) 
if, at any time during the hearing of the application an issue is 
raised by the applicant under S. 105-A of the said Act. in addition, 
a stamp to the amount of an ad valoreyn fee chargeable under 
Aid. 1. Sell. T of the Court-Fees Act, 1870, as amended by Bengal 
Court-fees (Amendment) Act. 1922, (Act IV of 1922) subiect^to 
a maximum of twenty nipoes. It has been held in Snchhidanand 
V. Mahedi Chandra'^^ that on an application under S. 105, Sub-S. 
(3) of the Bengal Tenancy Act, for a settlement of rent a stamp of 
eight-annas is to be levied in respect of each tenancy, not in respect 
of each tenant who may be one of a group of tenants holding a 
particular tenancy. See also Notification No. 1386 L.R., dated 
16th April. 1920 of the Government of Assam. lender the provi¬ 
sions of Bihar and Orissa Government Notification Nos 6422-11 
T-33 R; 6423-11, T-33R; 6426 II. T-33 R. dated 10th July, 1926! 
the Court-fee payable in cases arising out of applications under 
S. 105-A of the Bengal Tenanev Act, is ad valorem subject 
to a maximum of Rs. 15. The Calcutta Higli Court, 
has held in Gopal Chandra Bifitvas v. Guru Cliaran,'^^ 
that in an application under S. 105 '(3), Bengal Tenancy 
Act (VIII of 1885), for settle ment of fair rent, with 

recorfl of rights, the Court-f e must l»e (lotorniinofl. in terms of S. 7 of 
tlie Act. by the nmoimt at which tlie relief sought is value<l in the plaint, 
anfl not nt R«. 10 required for a deolnratoTv decree). Tins ruling was, 
however, dissented from in Sniifih Chandra v. Gopal Chandra, 7 1 0 627 

=12 C.L.J. 6,38=15 C.W.N. 110. 

(12) 23 Cal. 723 (F.Tt,); TTrJd, that the proceedings under S. 104, 
01. (2), and S. lOg, Cl. (2), of B.T. Act (^^TT of ISSS"), cannot pro¬ 
perly be regarded as a xuit, and neither Art. 17, Cl. (vi) of Sch. II, nor 
S. 7 of the Court-Fees Act, was applicable; and tli-* memorandum of 
appeal is nothing more or less than an application subieet to one Court-fee 
<yf eight annas only under Art. 1, Cl. (b). Part 2 of Sch. II of the Court- 
Fees Act. 

(13) 18 Cal. 667; Held, that a proceeding under Ch. X is a suit, 
[Overruled in 23 Cal. 723 (F.B.), supra'\. 

(14) 79 I.C. 312=50 Cal. 903=1924 Cal. 345=28 C.W.N'. 116. 

(15) 117 I.C. 701=1929 Cal. 141=32 C.W.N. 1136. 



S. 7 (iv) (c)] Suits under Bengal Tenancy Act, 


183 


a prayer for declaration of non-mokarrari interest, the 
Court-fee payable is ad valorem under Art. 1, Sch. I of the 
Court-Fees Act, 1870, as amended by Bengal Court-Fees (Amend¬ 
ment) Act IV of 1922, subject to a maximum of Us. 20. The 
notification of the Bengal Government UTider S. 105, Cl. (iii) of 
the Bengal Tenancy Act, pi’escribing for tlie Court-foe payable in 
such cases is not ultra vires. 

185. S, 105B, BENGAL TENANCY ACT— When any 

issue is raised under S. 105-A, the i)arty raising it is required to 

pay in addition to any other Court-fees which he may l)e liable 

to pay, such Court-fees as he would have ])een liable to pay if 
he had claimed relief under S. 106, of the Bengal Tenancy Act. 

186. S. 106, BENGAL TENANCY ACT.— Suits under 

the provisions of S. 106 of the Bengal Tenancy Act 
are purely declaratoi*y, foi' wliich a fixed Court-fee of 
Rs. 10 is payable under Art. 7, Cl. (iii), Sch. II 

of the Court-Fees Act.^® In Sad-aja Nath v. Chundi 

Charn,^'^ the Calcutta High Court notices the conflict 
between Satis Chandra v. Gojyftl Chandra.^^ and Chandra Charan 
V. Manaranjan,^^ and held, following the earlier ruling that a 

SUIT FOR A DECLARATION THAT THE RECORD OF RIGHTS IS WRONG, IS 

not chargeable with an ad valorem Court-fee even where it is 
transferred to the Civil Court for the jiurposc of trial. It was 
observed that the fact that the plaint was badly dnnyn up did not 
alter the nature of a suit instituted under the provisions of S. 106 
of the Bengal Tenancy Aet.^® The view taken by Chandi Charan 
V. Manoranjan (8 I.C. 275) that the rcmi.ssions of Court-fees, 
by certain Government Notifications-^ are ultra }'irt's would not 
seem to be good law in view of the later Calcutta case of Sailaja 
Nath V. Chandi Charn (48 I.C. 552) : See also (*h. VI (j) Hr. 8o 
and 88 of the rules framed by the Government of Bengal: and 
Notification No. 2576 L.A. 25, Cl. 42 hifra for Bihar and Orissa. 
A separate Court-fee of Rs. 10 is required in a suit for correction 
of rent entry under S. 106 Bengal Tenancy Act, in respect of 
each class of tenants, and one plaint with one Court-fee is not 


(16) Satish Chandra v. Gopal Chandra, 7 I.C- 5 

=15 C.W.N. 110; (Diss. Srmalh Chandra v The Seeretarj/ of Stal^ ^ 
I.O 141=11 C.Ii.J. 158); also see Chandra Charan v. Manoranjan, • 

■275—17 C L J 417* (Wliere it -was held that a suit brought under 

of Sft B T Act which was transferred to the ciWl Court, and in winch 
tter^wfre Ilaimed other reliefs, ndght be valued on an od raJoron. bas.s) ; 
Of. 48 I.C. 552, f.-n. (20), below. 

(17) 48 I.C. 552=28 C.L.J. 301. 

(18) 7 I.C. 627, STipra. 

(19) 18 I.C. 275, supra; sec f.-n. (16), above. ^ ^ _ --- 

120 Per Fletcher, J., in 48 I.C. 552 (553)=28 C.L..I. 301 

21) SCO Notification No. dated 28 tl^l^rch, 

at p^ge' 222 . Part I of the ^ soo 

No. 311-F., for East }_ dated 3rd April, 1022, Calcutta Gaaette, 

later Notification No. ^789, L.R., , - 20 , instead of Re. 10, 

fith April, 1922, Part I, page 689, which tiXMi ns. , 

as the maximum fee in such cases. 
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maintainable.-^ However, where the tenants have conspired 
among themselves, the landlord may be allowed to bring one suit 
against sets of tenants.^ 


Q tenancy ACT.-The proviso to 

b. ni-A of the Bengal Tenancy Act, provides for suits for a 
declaration of right by any person who is dissatisfied with any 
entiw in or omission from any Record of Rights framed in 

pursuance of an order made under S. 101 (2) (d), concerning 

a rigid of which he is in possession. A plaintiff may be granted 
a relief by a declaratory^ decree, to remove a cloud ‘thrown over 
his title, by an entiy in record of rights, and it is not necessan^ 
for him to bring a suit to set aside the entr^’’ in the record of 
rights, which is null and void.^^ It has been held, however, in 
Muhwpore Zemindury Compony v. Secretary of State, tliat in 
a suit instituted under S. 111-A of the Bengal Tenancy Act the 
words of the proviso must be strictly applied: and, although a 
plaintiff claiming to be in possession of an occupancy right, is 
quite entitled to ask for a declaration of such right, he cannot ask 
for a declaration that ‘Hhe entry in the records as to his status 
as tenure holders is a nullity”. A relief so claimed, in addition 
to the declaration, is for a consequential relief, coming wdthin 
S. 7, sub-s. (iv), Cl. (c), of the Coui't-Fees Act. To the same 
effect is^a decision in The Official Trustees of Benyal v. GohnHhan- 
Guchait-^ that a suit for a declaration of rights of the plaintiffs 
as Shehaits of a Tlwkur, and also that an entiy in the record of 
rights is null and void, is a suit for a declaration with a conse¬ 
quential relief, and ad valorem Court-fee on tlie valuation of the 
plaintiffs, is payable. A contrary view, was taken in Tewary 
Kora V. Bhupat Mander, by the Patna High Court. It was 
observed that it was “severe upon the nlaintiffs that they should 
be accused of asking for a consequentiai relief, when they merely 
throw in redundant words that the entry in the record of rights 
is not only wTong, but also that it is not binding on them. ” Accord¬ 
ingly, it was held, that in a suit for a declaration that the plain- 
tiffs w^er e occupancy tenants and not tenure-holders and that the 

(22) Dhnleswar v. Tlarihar, 22 C.L.J. 57=30 I.C. 862: also see 
Chethru ^lahato v. Ehaja Muhammad. 50 I.C. 328=4 P.L.J. 297* and 
Lachhman v. Sheikh Abdul, 51 I.C. 7C7. ’ 


(23) 4 P.L.J. 299; but .tee and cf. 9 P.L.T. 199; (MaJuznt Jiam 

Karain Gir v. Gauri Shanker Laly 9 P.L.T. 199). 

(24) Earn Golarn v. Bi.thnu, 11 O.W.N. 48 (50); also see Atjm Bindh 
X. Mohan, 7 C.W.X. 314 (320)=30 Cal. 20. 

(25) 44 Cal. 352=40 I.C. 96=21 C.W.N. 834. 

(26) 118 I.C. 357=1929 Notes 7 (a)=33 C.W.N. 231. 

(27) 60 I.C. 298=4 Pat. L.J. 302; cf. Hamarain v. Suresh, 63 I.C. 

203; whorei the Patna High Court, held, in a partition suit, followng 
i^^tsaddi V. Habib 3/ian, 39 I.C. 579; that the recording of a name in 

Rights in respect of a holding amounted to an assortion by 

the person recorded of hostile title against his co-sharers, giving rise to an 
advise posse^on, and, therefore, in order to succeed in the suit for parti¬ 
tion, the plaintiff must clear up his title and possession over the plots 
recorde<l adversely to him in Survey Records, and such suits come under S* 7 
(4) (c) of the Act 
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survey entry describing them as tenure-holders was wrong, the 
further prayer for a declaration that the entry was not binding 
on them, was not asking for any couvsequeniial relief, and that, 
therefore, the Court-fee payable was lls. 10 under Art. 17 (iii) of 
Sell. II of the Court-Fees Act. The same article would be appli¬ 
cable for purposes of Court-fee on appeal arising out of a claim 
under S. lllA, Bengal Tenancy Act. 

188. S. 149, BENGAL TENANCY ACT.— In Jagadamha Devi 
V. Protap Ghose,^^ it was held that a suit by thii*d person, under 
S. 149 (3) of the Bengal Tenancy Act is not a title suit. Both the 
learned Judges were agreed in holding this view, though Norris, J., 
did not feel it necessary to express an opinion as to the nature of 
the suit, which Tottenham, J., obseiwcd, was '‘in the nature of an 
injunction under the Specific Relief Act, or else of a dcclaratoiy 
suit.’’ This ruling was explained by Sir Comer I'etheram, C.J., 
in Rxibiun Neosa v. Gool.jan Bihee,^^ as not determining that no 
suit brought under such circumstances can be a title-suit. “The 
object of S. h49 was to jirevent tenants being harassed where 
disputes arise between rival claimants to the land in rcs]iect of 
which the rent is due, and consequently whether the dispute 
between such parties is a dispute as to title, or a dispute as to 
possession only, they are at liberty to have that tried, and in the 
suit in which* that is being tried to obtain the injunction which 
is mentioned in Sub-S. 3 of S. 149 of the Bengal Tenancy Act.’* 

189. (10) CANCELLATION OF CERTIFICATE—It was 

held, in Molchoda Dostiee v. Nohin Chunder Mittcr,^^ that a suit to 
establish plaintiff’s right as the heir of her deceased son, and to 
SET ASIDE A CERTIFICATE Under Act xxvii of 1860. gi-anted jointly 
to her as well as to the defendant, with a view to being permitted 
to draw interest on Government promissorj^' notes belonging to the 
estate of the deceased, involving prayer for the cancel¬ 
lation of a summary order, was for a declaration of right, with 
consequential relief to follow the declaratory decree sought, and 
a Court-fee of Rs. 10 prescribed by Art. 17 Sch. IT was not 

sufficient for the plaint. 

190. (11) CANCELLATION OF DECREES.— The eases 
arising for cancellation of decrees, are mainly those where the suit 
is to set aside decrees as fraudulent, and to avoid their affectmg 
a party to the decree, or a person who is represented 
or deemed to have been represented in the proceedinp 
terminating in a decree. The plaintiff may bo wanting to 
have the decree set aside, or declared null and void as 
against himself, or he may be wanting to get rid of the sales there¬ 
under. The question which generally arises in all these cases is, 
whether a decree is a nullity, which may be treated as non-existent 


(28) 14 Cal. 537. 

(29) 17 Cal. 829 (830). 

(30) 16 W.B. 259. 
0—24 
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so far as the plaintiff is concerned, or is it prinia facie binding on 
him, Avhich it is absolutely necessaiy for him to get set aside, to 
avoid its consequences. A decree may be avoided, AvhoUy or in 
part. A bare declaration of invalidity would generally suffice 
when the plaintiff was neither a party to the proceedings resulting 
in the suit, nor duly represented therein, so as to be directly, or 
indirectly affected by the decree. But where plaintiff cannot get 
full redress claimed, without avoiding a decree, the prayer for 
mere declaration without consequential relief vnll not be sufficient. 

191. Allahabad.—In Vanihar Lai v. Chand it has 

been held, by the J^lahabad High Court, that a relief for cancel¬ 
lation of a decree is not a declaratory relief only. The effect is to 
render the decree void and incapable of execution, and to free the 
plaintiff from all further liability under it. But the ease is held 
to fall under Art. Sch. I. Art. I and Coiirt-fee is payable on the 
value of the final decree only. Also see R<tdha Kishen v. Ram 
Narain^-. But in Lahshmi Narain Rai v. Dip Narain, whore the 
plaintiff sued for a declaration that a decree was null and void, 
and that he was the Manager of the property in suit, it was held 
that the suit was merely for two declarations without consequential 
reliof.'^^ 


192. Bombay and Calcutta. —Relying upon Shrimant 
Sarjaji Rao v. Smifh,^* the Calcutta High Court has also held in 
Zimuttunnessa v. Ginndra Nath,^^ that a suit in which the only 
prayer is to have it declared that a certain decree is ineffectual and 
inoperative against the plaintiffs, is a suit for a declaratory decree 
without consequential relief, and falls within Sch, IT, Art. 17 (iii), 
and not under S. (iv) (c) of the Act. 

193. Lahore.—It has been held by the Lahore High Court, 
that where a partition decree, capable of execution, had been 
passed, a suit by plaintiff for a mere declaration that the decree 
was based on fraud, and shall not affect his rights, was not com¬ 
petent, unless follow’ed up by a prayer for a consequential relief 
by injunction or otherwise.^® The view taken by the Madras Full 
Bench decision in Arunaciwllam Chetty v. Rangaswami Pillai,^'^ 

(31) 1932 All. 485=139 I.C. 32=54 All. 812=1932 A.L.J. 684 
(F.B.). 

(32) 1931 All. 369=131 I.C. 604=53 All. 552. 

(33) 1933 All. 350=1933 A.L.J. 311. 

(34) 20 Bom. 736. 

(35) 30 Cal. 788; but cf. Deol-<iU Koer v. Kedai'natht 39 Cal. 704=15 
I.C. 427=16 C.W.N. 838. 

(36) Bua Ditta v. Ladhanuil, 54 I.C. 833. 

(37) 28 I.C. 79=38 Mad. 922=28 M.l.J. 118=17 M.L.T. 164 
= 1915 M.W.N. 118; also see Harnam Singh v. Hayat, 86 
I.C. 680=1925 Lab. 340; where the minor’s guardian haHng confessed 
judgment, the minor brought a suit for declaration that the decree 
passed in the mortgage-suit did not bind liim, and prayed that the former 
suit be restarted from the point at which his mother had confessed judgment. 
Seld, that the suit was one for declaration with consequential relief, within 
the prortsions of S. 7 (iv) (c) of the Court-Fees Act. Cf. Nibal Devi v. 
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was followed, whei*e it was remarked that a decree declaring that 
a previous decree is not binding on the plaintiff had the effect of 
cancellation of the decree, and did not bear the appearance of a 
mere declaratory^ decree, althou.arh the case mi^ht be different where 
a declaration was sought by a person who was not a party to the 
decree impugned. In a case like t)iat the suit might i)roi>erly be 
regarded as one for declaration only, but in other cases where the 
plaintiff seeks for consequential relief it was more properly a suit 
to get rid of an already existing obligation. 

194. The case of Amin Chand v. Sant Mxirlidltar,^^ decided 
by the Punjab Chief Court, was a case of the description where 
plaintiff was not a party to the suit in which the defendant had 
obtained his decree, on the basis of a sale-deed, and it was held 
that it was not necessary for the plaintiff to have the decree set 
aside as the plaintiff could regard it as a nullity. Similarly in the 
ease of Mehxi Devi v. Cliuni the Tjahore High Coui*t lield, 

that the plaintiffs not being parties to the decree obtained by the 
defendants on his mortgage, it was not incumbent on them to ask 
for an injunction prohibiting the defendant from executing the 
decree. In Ilakiyn Ran v. Ishar das Gorakh Raid^ the Lahore High 
Court followed the Calcutta case DcokaJi v. Kedar Nathd'^ and the 
Madras Pull Bench decision in ArxinachaJam v. Ranqasami Ptllaif*^ 
and held that a suit for a declaration that a decree obtained by the 
defendants against the plaintiffs is based on fraud, and deception, 
and is not enforceable is a suit for a declaratiorl with consequential 
relief within the meaning of S. 7 (iv) (c), Coxirt-Feefi Act. In 
Bindruhan v. Punjab National Bank,^^^ the plaintiff bi’ought an 
action which amounted to a suit to .set aside the decree obtained by 
the Bank against him. Sir Shadi Tjal, C.J., observed, that ^‘there 
can be no doubt that, in order to determine whether a suit is purely 
for a declaratory decree and does not involve any consequential 
relief, the Court has to look at the substance, and not merely at 
the language, of the plaint. The plaintiff’s object in bringing the 
present suih is to get rid of the decree passed again.st him in the 
previous suit, and, whether the suit .should be treated as a suit 
involving a prayer for an injunction restraining the decree-holder 
from executing the decree, or as one involving a prayer for setting 
aside that decree, the plaint must bear an ad valorem Court-fee.” 
It was added that ‘'the point is concluded by a judgment” of this 


Chuni JmJ, 73 T.O. 707=1923 Lah. 373—Suit for fleclaration by non-party 
to a decree to liave the decree declared voi<l, is maintainable ndthout conse¬ 
quential relief. 

(38) 19 I.C. 219=18 P.B. 1913; 151 P.W.R. 1913; 211 P.L.R. 
1913. 

(39) 73 I.C. 707=1923 Lalt. 373=5 L.L.J. 357. 

(40) 102 I.C. 46=1927 Lab. 499=8 Lah. 531=9 L.L.J. 400. 

(41) 39 Cal. 704=15 I.C. 427=16 C.W.X. 838. 

(42) 28 I.C. 79=38 Mad. 922 (F.B.), .supra. 

<43) 1929 Lah. 463=116 I.C. 895=30 P.L.R. 176. 
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Coart Hakim Ra/i v. Ishardas-Oorakhrai,^^ and of the Madras 
High Court in Arunachellam Chetty v. Rangaswamy 
Recently, in JKanda Singh v. Gulabmal Bhagivandas*'* Tekchand,J., 
has again held, on a review of the authorities, that ‘'it is settled 
law that a suit for declaration that a decree is not binding on the 
plaintiff and for an injunction restraining the defendant front 
executing the decree, is a suit to obtain a declaratory decree where 
consequential relief is prayed, and falls under S. 7 (iv) (c) Court 
Fees Act, according to which the value of the suit for computation 
of Court-fee is tlie amount at which the relief sought is valued in 
the plaint,” adding that the plaintiff can fix any value he likes, and 
the Court have no power to reverse it, in accordance with law laid 
down in the Full Benches of the Punjab, Allahabad and Madras 
Courts, and approved by the Judicial Committee. 

195. MADRAS DECISIONS.— The Full Bench decision of 
Madras High Court, in Arunachellam Chetty v. Rangaswamy 
Pillai,^'^ is a leading authority on the point. Following two earlier 
cases in the same Court, viz.^ Chingacham v. Chivgacham'^^ and in 
Malika v. Ku7iji Achammal,^^ and some other Bombay, and Calcutta 
cases, the IMadras Full Bench held that a suit for a declaration 
that a decree passed against the plaintiff for a debt is not binding 
on him, is not a mere declaratory suit, but is one with a conse¬ 
quential relief falling under S. 7 (iv) (c) of the Court-Fees Act. 
This has been followed by the Lahore High Court,^** and by the 
Judicial Commissioner Oudh.^ In Rajagopala Naidu v. Vijaya 
RaghavalUy^ where plaintiffs sued for (1) a declaration that a 
certain decree was of no legal effect, and (2) possession of certain 
properties sold in execution of the decree, the two prayers 
were held inseparable, as possession was not asked for on any other 
ground than that the decree in execution of w'hich it was lost, 
should be declared invalid; and treating both together, the suit 
was one asking for consequential relief on the grant of declaration.^" 
Both these above-mentioned Madras authorities are referred to in 

t ■ « I ^ ' - 

(44) 102 I.C. 46=1927 Lah. 499=8 Lah. 531, [f.-ii. (40)]; see also 
Sri Krishaii Das v. Sat Narain^ 1932 Lah. 132=135 I.C. 499=13 Lah. 391 
=32 P.L.R. 729. (HehU that the. question seems to have been definitely 
settled, as far as this Court is concerned.) 

(45) (1915) 38 Mad. 922=28 I.C. 79=28 M.L.J. IIS (F.B.). 

(46) 1933 Lah. 246. 

(47) 28 I.C. 79=38 Mad. 900 (F.B.), suprn, followeil in Pitta Kak- 
ka^u V. Pcdiita Chen^fayya, 51 I.C. o36=1918 M.^V.N. o62=24 M.L.T. 
254. (Heldf that a suit for a declaration that a decree is not binding as 
having been obtained by fr.aud comes within S. 7 (iv) (e) of the Court-Fee 
Act, and the Court-fee payable thereon is an ad valorem fee on the value at 
wliich the suit is valued in the plaint.) 

(48) 30 Mad. 18=1 M.L.T. 412. 

(49) 5 I.C. 927=20 M.L.J. 791=7 M.L.T. 177. 

(50) Saki/mrai v. Ishardas Gorakhraif 102 I.C. 46=1927 Lah. 499. 

(1) Sripal Singh v. Jagdish Narayaiu, 65 I.C. 980 (981)=1921 Oudh 

217. 

(2) 25 I.C. 683=1 L.W. 824. 


S. 7 (iv) (c) ] Suits to set aside decrees. 


189 


the recent case of Venkatasiva Rao v. Venkata NarasiniJia,^ in which 
Reilly, J., held that a suit for setting aside a decree, is a suit for 
canceUation'^ of that decree, within the meaning of the new 
S. 7 (iv-A), Coui’t-Pees Act. It covere suits for cancellation of 
decrees, however described, for money or other pro])erty having a 
money-value. The new sub-section is a specific provision which 
would take such eases out of the <renerol class in which the i^revi- 
ously came. The other learned Judge (Ammtakrishna Ayyar, J.'), 
agi'eed, observing that indor to the enactment of the ^Madras Courl - 
Pees Act, V of 1922. a suit for setting aside or cancelling a decree 
was held to come under S. 7 (ivl (c) for purposes of Ooui-t-fee. 
Now, the Legislature has specifically provided for suits for cancel¬ 
lation of decrees for money or property having a money value, 
which has to be given effect to: hence, after 1922 a suit to cancel 
a decree (which is the same as a suit to set aside a decree') would 
no longer be governed by S. 7 (iv) (c).^ 


196. Nagpur.—The Nagpur Court has held in Haldeo 
Rrasad v. Ghaai Ram, that, a suit to set aside a decree on the ground 
of fraud falls under S. 7 (iv) (c), of the Court-Fees Act, and 
ad valorem Court-fees must be paid on the value -set on the claim 
for purposes of jurisdiction.Similarly, it was held in Govind v. 
Dhekhiy that a prayer to set aside a decree is not of a declaratory 
nature, but is one both a declaration and consequential relief, and 
is governed bv clause (iv) (c) of S. 7, Cotirt-Pees 
Pandarinath Krishna v. Maroti OancsTi/ where plaintiff alleged 
that first defendant had obtained a decree against second defendant 
fraudnlentlv. and asked the Court to grant an injunction rest¬ 
raining the defendant from executing his decree against the 
common judgment-debtor, or his property, that the effect ot the 
consequential relief claimed by the plaintiff wmiild be to ^*9® ® 
completely the liability of defendant 2. and his piopeity or e 
satisfaction of the decree obtained by defendant 1 agramst d^en- 
dant 2. The clause applied was S. 7 (iv) (c) of the Court-Fees 
Act, though the Court held that the plaintiff could not P"* ^n 
arbitrary value of Rs. 5 only below the real value of the relief to 

plaintiff himself. 

197 Oiidh.—The Oudh Judicial CommissiOTer’s Court has 
held, that where it was necessary for the 

rfiition about the decrees not being bindi ng on him befoic he could 

(3) 1932 Mad. 605=lirrX'^^63 M.L.J. 764=36 M.L.W. 225 

=1932 M.W.N. 992. /fiiAfiiP'i. oUo see 

(4) Per Anantakrishna Ai.var T J32^Mad.^605 /aUo ^see 

Secreiary of State ‘w not binding upon bis share 

for declaration that the decree m finest TPlipf but in truth for 

of property, that is, htraffect^ hiL The relief 

tTu^irroV/al ?o hCg tLt'^.e iWthin 8 . 7 (iv) (c), was held to coipe 

■under S. 7 (iv-.4), of the Court-Fcos Act. 

(5) 56 I.C. 360=16 ISr.L.R. 84. 

(6) 56 I.O. 550 (Nag.). 

<7) 1933 Nag. 214. 
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get his relief for possession, the principal relief was declaration^ 
with consequential prayer for possession, and Court-fee was to 
be paid on valuation put in plaint® 

198. (12) CANCELLATION OF DEEDS.—Preliminary 

observations. Allied to the question of cancellation of 
decrees, is the question of cancellation of previous deeds: and, the 
important point here also is about the same, whether the deed 
sought to be cancelled, so as not to alfect plaintiff’s rights, title or 
interest m as executed by some-other party, who represents, or is 
deemed to represent the plaintiff; or, whether it was executed by 
plaintiff himself: and, in this connection, it has also to be noticed, 
under the facts and circumstances of each case, whether the relief 
sought by plaintiff in connection with the cancellation of a docu¬ 
ment on the ground of fraud, misrepresentation, undue influence, 
want of consideration, etc., is absolutely necessaiw for the success 
of his other relief claimed in the plaint, or whether the document, 
etc., is an absolute nullity in law. wliieh would enable the plaintiff 
to ignore it altogether, and make its cancellation or setting aside 
quite unneces.sary for liim, 

199. Where two reliefs, one by way of declaration, of title 
and tlie other apparently by way of cancellation of deed are asked, 
it may be that the two reliefs, are as a matter of fact, but one relief, 
or one relief is a surplusage inasmuch as it is bound to follow on 
the granting of the other: the case falls under S. 7 (iv) (c) only if 
the two reliefs are .separate and necessary for the granting' of 
full relief to the plaintiff; and, if plaintiff has, expressly, or by 
neecssai-y implication claimed both these reliefs in his plaint. 

200. CONSEQUENTIAL RELIEF IMPLIED OR IN¬ 
VOLVED IN CANCELLATION OF A DEED.— In Chuni Lai v. 
Bodar MaJp where the defendant executed a mortgage in favour 
of the plaintiffs and also covenanted \vith him not to alienate the 
property till his debt was discharged, but subsequently in contra¬ 
vention of the agreement ho mortgaged the property to C, and the 
plaintiff sued for a declaration that the mortgage in favour of C 
Avas invalid, the Punjab Chief Court held that the prayer for the 
cancellation of the mortgage to C wa.s one for consequential relief 
within the meaning of S. 7, Cl, (iv) (c), of the Court-Fees Act, and 
that the plaintiff must therefoi'e value the same, accordingly. In 
ChiuTUtmal v. Madarsa Rowther,^^ the suit was for the cancellation 
and delivery up of a mortgage bond, executed in defendant’s 
favour, for which it was alleged, no consideration had been paid 
by the defendant. The iMadras High Court held that the suit fell 
under S. 7, Paragraph IV (c) of the Court-Fees Act. The Punjab 
Chief Court has also held that a suit for cancellation of a will, 
falls under S. 7, Paragraph iv. Cl. (c) of the Court-Fees Act. 
During the lifetime of a testator only a declaratory suit can lie in 


(8) 1930 Oudh 104. 

(9) 2 P.R. 1886. 

(10) 27 Mad. 480. 
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i6Speet of his will, out after his death the will loses its ambulatory 
character, and becomes operative, so that a person seekin*^ to avoid 
it must sue for its cancellations.^ The Nagpur Judicial Com¬ 
missioner’s Court, has held in Bahurao v, BaUiji that where 

the plaint as framed does not ask foi' a mere declaration of title to 
any right over property, under S. 42, Specific Relief Act, but it 
asks for a declaration taht the registered document, in question, 
does not affect plaintiff’s title, the claim is clearly made under the 
provisions of S. 39, Speufic Relief Act, which allows a person to 
have a written document adjudged void or voidable against him: 
that this prayer involves or im])lies the consequential relief that the 
Court should adjudge the document void and order it to be deli¬ 
vered up and cancelled, except in the contingency mentioned in 
S. 40. But see and compare the observations of Nia'inahdlah, J., 
in Mahomed Ismail v. Liagat IIussahi.^^ 


201. SPECIFIC RELIEF ACT, S. 39 —The Specific Relief 

Act, deals in Ch. V., with the “cancellation of Instruments.’^ 
S. 39 of the Specific Relief Act, provides for ‘Svhen cancellation 
may be ordered.” The section enacts, that “any ])erson against 
whom a written instrument is void, or voidable, who has reason¬ 
able apprehension that such instrument, if left outstanding, may 
cause him serious injury, may s^i^. to have it adjudged void or 
voidable-, and the Court may, in its discretion, so adjudge it and 
order it to be delivered up and cancelled.” To entitle a plaintiff to 
a decree, under this section, for cancellation of an instrument, the 
first requisite is that the instrument is void or voidable; secondly, 
apprehension of serious injury being caused to the plaintiff if the 
instrument is left outstanding; and, lastly, that the Court may in 
its discretion grant the relief prayed, and order the instrument in 
question to be delivered up and cancelled. Thus, looking to the 
first essential requirement, it is plain that the relief by way of 
cancellation is open both when a person is a party to the instru¬ 
ment, or is otherwise prejudicially affected by it, but 
that the instrument is either void, or voidable against him. A 
case of partial cancellation is provided for in S. 40 of the Specific 

Relief Act. 


(11) HuTcam Singh v. Gyan Devi, 36 I.O. 95; following 109 P.B. 1893 
{Hakim v. Maktah Hour') . 

(12) 1929 Nag. 71=118 I.C. 465=25 N.L.B. 52. 

Cf 1932 All 16=140 I.C. 191=1932 165. (ZTeW, that 

the quLtiSf'of bourt-fees mu.t be cleternune<l .nth 

that the plaintiff should have asked for eonsefiuential ? f*" 

having done so, he should be deemed to have claimexl the consequential rel ef, 
and is therefore liable to pav the Court-fee. Where no consequential 
relief was prayed', the plaintiff need pay Court-fee only on the declaration, 
and not on the consequential relief which he ought to have claimed.) 

(14) Ishwar v. Dewar, 27 Bom. 146; (A creditor inay sue on behalf 
of himself and all other creditors to set aside a dee<l c:xecuted by his debtor 
by which the creditors are -defrauded, delayed, or defeated vathui the 
meaning of S. 53, Transfer of Property Act). 
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202. VOID: OR VOIDABLE.—A document which is null 
and void ah initio does not require to be set aside.'" If a person 
not having: authority to execute a deed, or having such autho¬ 
rity' under eeitain circumstances which did not exist, executes a 
deed, it is not necessary for pei*sons who are not bound by it to 
sue to set it aside, for it cannot be used against them. They may 
treat it as non-existent, and sue for their right as if it did not 
exist.'® For example, where the plaintiff was seeking to recover 
property alienated by their late Karnavan, who was not authorized 
to make it, the prayer for cancellation of the kanon document was 
not an essential part of the plaintiff’s relief.''' A suit for a decla¬ 
ration that transaction embodied in a particular deed was from 
its inception a sham transaction, is to be distinguished from a 
suit for cancellation of the deed.'* A person may rely on the 
invalidity of a void instrument as against himself without suing for 
its cancellation ; and a suit by him for declaring the invalidity of 
such instrument will not be a suit for declaration and consequen¬ 
tial relief under S. 7, Paragraph IV, Cl. fc) of the Court-Fees Act. 
It wll be otherwi.se where the party cannot impeach the arrange¬ 
ment effected by the deed without having it cancelled.'® A docu¬ 
ment which was never intended by the executant to be operative 
does not require to be set aside Or cancelled in order to entitle any 
])erson to the possession of the property covered by it as against 
the person in Avhose favour it stands.^® A voidable contract, is 
valid until it is avoided , or specifically set aside. The executant 
of a document cannot obtain his title to the property conveyed by 
the instniment, unless and until he first gets the deed set aside.®' 
If an instrument is not void, but is only voidable, the executant 
might assent to it, and treat it as valid, or he might sue for its 
c.ancellation. It has been held by the Bombay High Court, in 
Anandappa v. Totappa^^ that “whether a plaintiff must sue for 
cancellation of a document under which the defendant in possession 
claims, depends upon whether the onus of proving circumstances 
establishing its invalidity lies upon him or whether it lies upon 
the defendant to prove circumstances establishing its validity. 
Where plaintiff seeks to recover property conveyed, under a docu¬ 
ment executed by the plaintiff, or one under whom he claims, the 
plaintiff is under a necessity to have the instrument cancelled, or 


(15) TJnni x. Kunchi Amma, (1891) 14 Mad. 26; Jagardeo x. PhuU 
jhari, (1908) 30 All. 375; 'Ban'ku Bchari v. Kri-ftfo Gohmdo, (1903) 30 Cal. 
433; see also Bai Eisthori v. Debendranath, (1881) T.R. 15 I.A. 38 (49- 
50)=15 Cal. 409 (421). 

(16) 14 Mad. 20, »ui>ra. 

(17) 14 Mad. 26, supra; also see Chingacham v. Chingacham, .30 Mad- 
18=1 M.L.T. 412. 

(18) 30 All. 375=1908 A.W.X. 156=5 A.L.J. 421. 

(19) Chingacham. Viitil Sanlcaran .Vair v. Chingacham Vitiil Gopgla 
Mcntyn, 30 Mad. 18=1 M.L.T. 412. 

(20) Shamlal Mitra v. Amarendra Nath, 23 Cal. 460; Baghubar Dyal 
SaJeu V. Bhikya Lai MisseVy 12 Cal. 69; Banku Behari v. Krishto GobindOy 
30 Cal. 433 (438). 

(21) Parma Bihi r. fl'abi&a, 6 I.C. 891 (All.). 

(22) 33 I.C. 441=17 Bom. L.R. 1137, note. 
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set aside; while, it the defendant has acquired property under a 
deed executed by some one having a power of disposal under 
certain eireuinstanees on belialf of the real owner, the burden lies 
on the defendant to prove the existence of validating circum¬ 
stances.^ “Such are the cases of a guardian of a minor, the 
Manager of a Hindu family, or the sonless widow in a divided 
Hindu family.”-^ 


203. CONFLICTINa VIEWS OF DIFFERENT HIGH 
COURTS.—The Calcutta decisions, y)rior to the enactment of 
the Specific Relief Act, are to tlie effect that in suits to set aside 
DEEDS. ON THE GROUND OF FRAUD OR FORGERY, a prayer foi* a conse¬ 
quential relief of the cancellation of the instrument was necessary.^® 
Where a purffaiuishhi lady (the ])laintiif in the case) asked that 
the deed allegcil to be executed by her, but not in Fact executed 
by her, be set aside as not genuine, and also for confirmation of 
possession, it was held, by their Lordships oF the Priv>^ Council, 
that the prayer for setting aside the deed is a prayer for substantial 
relief, and Courts of Justice are not justified in substituting, 
therefor, a mere declaration of plaintiff’s title.-*’ And, it was 
stated by Couch, C.J., in Joy Narain v. GrM Chwnder, that 
‘*where a plaintitf asks to have a deed or will set aside, there is a 
prayer for substantial relief”."' 15ut in Vinarumicsaa Bibi v. 
Janurannessa Bibi, the Calcutta High Court has held that where 
a person is induced to execute a deed other than what she intended 
to execute, the document is null and void, and need not be set aside; 
therefore, in a suit to set aside sindi a document if the plaintiff (a 
purdanashin lady) alleges that she is still in possession of the 
disputed property, all she is re(juired to ask at the time of suit, 
is a declaration that the deed in favour of the defendant is not 
her deed, and a Court-fee of Rs. 10 would suffice.A suit where¬ 
in the plaintiff claimed among other prayers, a cancellation op a 
PREVIOUS deed op PARTITION, was, however, held to fall under S. 7 
(iv) (c) of the Court-Fees Act.^® In Mahomed Masik v. Malkai 
Vgwa, where the plaintiff had succeeded in getting a trust-deed 
executed by her set aside, with an order for recovery of a sum 
of Rs. lacs handed over by her to defendant, on defendant’s 
appeal, the High Court ordered that the memorandum of appeal, 
should have like the plaint, borne a Court-fee stamps ad vutorem 
on 2^ lacs.®® 


(23) Sari Sar v. Dasarthi Misra, 33 Cal. 257=9 C.W.N. 666=1 
O.L.J. 408. 

(24) Unni v. Kunahi Amma, 14 Mad. 26. 

(25) Taccordin v. AU Hussain, 21 W.B. 340=13 Bom. L.R. 427 
<P.C.)j Joy Narain v. Girish Chander, 22 W.R. 438=15 Bom. L.B. 170. 

(26) Taccoordeen v. Syed AU, 21 W.B. 340=13 Bom. L.E. 427= 
1 I.A. 192 (P.C.). 

(27) 22 W.B. 438. 

(28) 37 O.L.J. 499. 

(29) Saiish Chandra v. Sali Dost, 34 O.L.J. 529=26 O.W.N. 177. 

(30) 10 Cal. 380. 

C—25 
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204. Allahabad and Bombay —The Allahab.vd Full Bench 

has held in Karam Khan v. Daryai Singh,^^ that a suit for the 
cancellation of an instrument executed by a third party in respect 
of property to which the plaintiff is entitled, is one for a declara¬ 
tory decree, of the kind mentioned in S. 39 of the Specific Relief 
Act, and not seeking any consequential relief. It does not, there¬ 
fore, fall under S. T (iv) (c) of the Court-Fees Act. The Pri\'j- 
Council decision in Taccoordeen v. Ali was noticed as 

having been passed before S. 39 of the Specific Relief Act was 
passed. The Bombay High Court followed it in iSagajirao v. 

observing that the suit as brought, was analogous to 
one under S. 39 of the Specific Relief Act, merely to have the 
decree adjudged void, leaving it to Court to do what it likes with 
his decree, if the decree is so adjudged void; it mav be that a 
mere declaration will effect all that the plaintiff wants. But, in 
Parvatihai v. Vhhvanath,^* the Allahabad decision in Karam 
Khan v. Dargai SinghF* was dissented from. Where the jdain- 
titf having sued for the cancellation of a sale-deed framed the 
prayer in the plaint so as to seek a declaration tliat the sale-deed 
was fraudulent, and for an order to have it cancelled and a copy 
sent to the Sub-Registrar as provided by S. 39 of tlie Si)ecific 
Relief Act, it was held by the Bombay High Court, tliat the suit 
was one for a declaration with a distinct prayer for consequential 
relief falling within S. 7 (ivj (r) of the Court-Fees Act. and 
must be valued accordiuglv.^'' 

O V 

205. IVIABItAS HIGH COURT. —The ^ladras High Court 
have differed from the Allahabad view in several reported cases. 
The earliest case decided by the iMadras High Court is reported 
in Nurayama Putter v, Aya Putter:'' In that case the plaintiff 
had executed a document whereby he created a charge on certain 
immoveable property and a suit was brought to cancel that 
document. It was held, by the High Court, that as the plaintiff 
in that suit had executed a document of legal validity, creating 
a certain charge, the cancellation of that document was a relief 
of a very substantial description, and very far from being a 
mere declaration. It was a suit, in their opinion, really to get 
rid of a charge, and for the removal of a burden legally eVeated.®^ 
In Parathay v. SSankumani,^'' where the plaintiff had executed 
an agreement to sell certain property, in discharge of mortgages 
executed on his behalf during his minority, and he subsequently 
brought a suit alleging that the agreement had been extorted 


(31) 5 All. 331. 

(32) 21 W.K. 340 (P.C.). 

(33) 20 Bom. 736. 

(34) 29 Bom. 207. 

(35) 5 AU. 331. 

(36) 29 Boui. 207=6 Bom. L.R. 1125. 

(37) 7 M.H.C.R. 372. 

(38) 7 M.H.C.R. 372 (374); cited in ArunacheUanv v. Bangasamy. 28 
I.C, 79=38 Mad. 922 (F.B.). 

^.39) 15 Mad. 294. 
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from him. and prayod for a declaration that the ajrreement was 
not binding: on him, and for any otlier reasonable relief, the Court 
held that tlie plaintiff was hound to j^ay Court-fees upon the 
value of the interest in the document soug:ht to he invalidated. 
In Sfimitfd Marali v. Minnama!. where S. 7 (iv) (c) was apjilied 
to a suit for declaring: a sah*-deed invalid on the g:round that it 
had been obtained by fraud, coercion, undue influence, and with¬ 
out consideration, the two earlier decisions of the same Court, 
cited above, Avere noticed with aj>parent ap])roval.^^ Hut, in 
Chinnnmal Madarsa J^owUier,^^ where the suit was for can¬ 

cellation and delivery of a mortgrage-deed. the decision was 
entirely opposed to those in 7 Madras Iligli Court Reports, as in. 
15 Madras 94. Tlie suit was hehl to be a suit for a declaratory 
decree witli conseqiu'ntial relief undei’ S. 7, Para, iv (r). In 
Oliingachan v. Chingachdn,*- Avhere the suit Avas held to be a 
merely declaratory suit not involving, conseiiuential relief, the 
Court at the same time expressed tlu* oi)inion that Avhere it Avas 
incumbent on the ])laintitf lo get the document set aside before 
he could question it, it must be treated as iuA’olving a prayer for 
consequential relief, ami the provisions of clause 4 (c) would be 
applicable. This Avas folloAVcd in a later case, Malika Mcladaihil 
V. Kiinji Achanunaf/*'^ The suit Avas brouglit by 25 persons, out 
of whom a large number were parties to a sale-deed regarding 
which a declaration of invalidity Avas sought. The High Court 
held that ad raloretn Court-fee must he paid, as tho declaration, if 
given AA'ould inA'olAe the cancellation ol the dcc<l so far as the 
plaintiffs AA'ho Avei*e j>arties to the deed Averc concerned. The 
Madras KuU Heneli decision in Arunachf‘l!(f>n v. Rangtisanig 

fully re\'ieAvs and di.scusse.s these authorities, and Avas 
of opinion that “a .suit in Avhich the plaintitf in terms prays for 
a declaratory decree, and consequential relief, priina facie comes 
within clause (iv), sub-clause (c) of JS. i of the Court-Fees Act, but 
if at the same time it comes Avithin any of the other classes of 
suits specified in the section, it must be treated as a suit of 

and dealt AA'ith accordingly It was held, 
suit for a declaration that an instrument of 
executed by tlie plaintitf, “Avhicli merely asks 
is nonetheless a suit for a declaratory decree 
consequential relief Avithin the meaning of clause (iv) (c) ”• 

_ . ellora Karuppati x. Kallur Vengazel*" where the suit 

for the cancellation of a saaindaganh deed to Avhich the plaintift 
was not a party, the High Court held that the suit was in sub¬ 
stance, a suit for a declaration tliat the deed is not binding on 
the devaswoni, and if an injunction and accounts are also asked 
for as relief, consequential on such a declaration, b. 7 (iv) (c) 


■ 

that description 
thei’efore, that a 
mortgage or sale 
for a declaration 
with 

In Vellora Kantppa 


2/inna Mai, 23 Mad. 490; citing 7 M.H.C.R. 372;^ 


(40) Samiya Mavli v. 
and 15 Mad. 294. 

(41) 27 Mad. 480=14 M.L-J. 343. 

(42) 30 Mad. 18=1 M.L.T. 412. 

(43) 5 I.C. 927=20 M.L.J. 791=7 M.L.T. 177 

(44) 28 I.C. 79=38 Mad. 922 (F.B.). 

(45) 78 I.C. 118=1924 Mad. 611. 
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would apply. In Kattiya FiUai v. Raniaswamia the 

High Court had to consider the question of Coux’t-fees in a suit 
praying to declare a will to be forgerj', to have it cancelled, and 
lO have Sub-Registrar’s order also cancelled, and it was held 
having regard to the substance of the thing, and not the mere 
form in which the relief had been prayed for, that in regard to 
Court-fee payable the provision applicable to the case was not 
b. / (iy-A) or S. i (iv) (c), but bch. H, Cl. (17-A) (1), because 
the suit must be treated as one for declaration without conse- 
qxiential relief. The rulings in C. V. Snnkaran Nair v. C. V, 
Gopal Menon^^ and Venkatardinani v. Narayanaswamiy were 
followed.-*** The principle followed was that “where a plaintiff 
i.s bound to ask for a declaration, and the setting a.side of a docu¬ 
ment but prays merely for declaration, the suit must be treated, 
for purposes of Court-feesy as one for a declaration: and it is not 
for the Court to say that the plaintiff should have framed his 
plaint differently”.^** It was further observed, that “in a suit 
properly framed under 8. 39 for declaring a will to be a forgery 
the cancellation of the will, and the cancellation of the order 
of the Sub-Registrar registering it, is the fund ion of the Court, 
and not pax*t of the prayer in the plaint".^** Reilly, J., in the 
same case, explained that “if the suit could have been bi’ought 
legally for the declaration alone, then it is clear that those f^urther 
reliefs, even if they could be prayed for, would not be 'conse¬ 
quential reliefs within the meaning of S. 7 (iv) (c). If they 
were consequential reliefs within that meaning, then it is obvious 
that S. 42 of the Specific Relief Act would be a bar to the suit 
being bi*ought for a declaration alone as it clearly could be. 
Therefore, whether the plaintiffs have put in tho.se pi*ayers for 
additional reliefs or not makes no difference”. The suit is 
essentially, a suit for a declaration alone”, that being bo, it 
must come under Art. 17 (A-I), Sch. II, Court-Fees Act.^ In 
Koraga Gowdo v. SomappUy it was held that where declarations 
sought were only ancillary to the prayer for possession, and such 
a case is governed by S. 7 (iv) (c), Court-Fees Act, as to Avhieh 
the Madras Amendment applies, the value for Court-fee is one- 
half of the immovable property affected by the declaration, valued 
as provided by S. 7 (v).~ 


(46) 1929 Mad. 396=119 I.C. 35=56 M.L.J. 394=29 M.L.W. 584 
=1929 M.W.N. 286. 

(47) 30 Mad. 18=1 M.L.T. 412. 

(48) 1925 Mad. 713=87 I.C. 660=48 M.L.J. 688=21 M.L.W. 649 
=1925 M.W.N. 276. 

(49) Cf. In re Lak^hmi Avimal, 91 I.C. 729=1926 Mad. 96; (Suit by 
vendee for setting aside a sale-deed, praying for return of consideration and 
damages, field, to fall under S. 7 (iv) (c); and Thangachi Ammal v. Moliam- 
mad Moiddeen, 1933 Mad. 231 (2); (Suit by vendor for setting aside a sale- 
deed, and for recovery of possession—Court-fee required only on the cancella¬ 
tion, and not on relief for possession). 

(50) Per Venkatasubba Bao, J., in. 1929 Mad. 396, supra. 

(1) Per Reilly, J., in 1929 Mad. 396 (399), supra. 

(2) 1933 Mad. 93. 
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206 OTHER HIGH COURTS— (a) Gifts. —It was held by 

the Patna High Court in Noowoogar Ojain v. Shidhar Jha,^ that 
a plaintiff suing under Oh. V of the Specific Kelief Act, is not 
entitled to reduce the Court-fees payable tliereon by an assertion 
that it falls under Ch. VI. The same view was taken by the 
Allahabad High Court in Gangadei v. Sukhdco Prasad.^ It 
was held, that the relief claimed being a declaration that the deed 
of gift is invalid against her with consequential relief of possession 
of the prooertv conveved bv the deed, the fee was pavable under 
S. 7 (iv) (c)' 

207. (b) MORTGAGES.—The Punjab Chief Court held 

in C7n/ni Lai v. Bod<ir Mal,^ that a suit for declaration that a 
mortgage by the debtor, in contravention of his agreement was 
invalid, involved a prayer for cancellation of the mortgage as 
a consequential relief within the meaning of S. 7, Cl. (iv) (c) 
of the Court-Fees Act; and, in T>evi Das v. PamlalS* where a 
minor had sued for declaration that a mortgage-deed e.xecuted 
in his name by his guardian was invalid against liim, i>raying 
for cancellation of the deed and for injunction restraining the 
defendant from enforcing the terms of the deed, the Nagpur 
Judicial Commissioner’s Court held that the suit as brought was 
covered by S. 7, Para IV (r), and {d) of the Act. But, in 
Shamdas v. ChariidasJ the Lahore High Court, held that a 
suit by a co-parcener in a joint Hindu family for a declaration 
that a* mortgage of joint-family property effected by another 
co-parcener shall not be binding on the property mortgaged is not 
a suit for the cancellation of the mortgage, but a mere suit for a 
declaration falling \inder Art. 17 (3) of Sch. II, to the Court- 
Fees Act, and does not require an ad I'aloretyh stamp. 

208. (c) RELEASE-DEED.—A suit for cancellation of a 
deed of release (Faraghkhati), involves a consequential relief, 
and the plaintiff, in a suit under S. 39, Specific Relief Act, is to 
pay ad valorem CourLfee on the value of his relief in the plaint.® 

209. (d) SALE-DEEDS.—The Allahabad High Court, held 
in PanTia Bibi v. Hahiba^ that the executant of a sale-deed can¬ 
not obtain a declaration of his title to the property, sold. unle.ss 
and until he first gets the sale-deed set aside. The Upper Burma 
Judicial Commissioner’s Court, held in Nga Chit n et v. 
Kwaman,^^ that the plaint in a suit to set aside a sale, which was 
not meant to be executed as a party, must be stamped a d valorem 

(3) 45 1.0. 238=3 Pat. U.J. 194; folld. Parvati Bni v Vijrhwanath, 
29 Bom. 207=6 Bom. L.R. 1125; but see and cf. Khari Clui/nd v. Meghni, 
98 I.C. 432=5 Pat. 493=1926 Pat. 453. 

(4) 84 I.C. 624=1924 All. 612=47 All. 78. 

(5) 2 P.R. 1886. 

(6) 13 I.C. 865=7 N.L R. 190. 

(7) 78 I.C. 782=1925 Lab. 90. 

(8) 35 P.R. 1914=25 I.C. 435=237 P.L.R. 1914. 

(9) 6 I.O. 891. 

(10) 33 I.C. 624=1915 U.B.R. 102; followed 2 L.B.B. 266. 
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according to the value of the subject-matter. The Rangoon 
High Court, also, applied S. / (iv) (c) in a suit to declare a 
sale-deed invalid, and held that in cases falling under S. 7 (iv) 
(c), the plaint must be stamped according to plaintiff’s valuation 
of the relief.'^ The Oudh -Judicial Coinmi.ssioner has explained 
in Kiih^' Satyn v. Iiaghuh<n\^‘^ that certain cases falling under 
S. 39, fc>pecific Relief Act, are simple declaratory suits in which 
consecjuential relief is desired. It was stated that wliere a person 
asks for a declaration that certain deeds are voidable agjdnst him 
because his consent to their execution has been caused by fraud, 
misrepresentation and not only asks for a declaration that those 
deeds are voidable, but also asks tliat the deeds should he can¬ 
celled and delivered up, the suit is distinctlv a suit for declara¬ 
tion with a prayer for consequential relief. In Bduiwq AU v. 
Inam-un-nifisu, where the suit was solely to declare that a sale- 
deed executed by the plaintiff*, is void, and inoperative as against 
him, on the ground that he was made to execute it because of 
coercion, undue influence, and fraud exercised upon him, it was 
held that that no ad valorem fee was required and a Court-fee 
stamp of Rs. 10 only was sufficient.Similarly, it has been 
held in a Nagpur case that a ])rayer to set aside or cancel a 
document implies a prayer for a consequential relief.^-* 

210. (e) SEPARATE AND NECESSARY RELIEFS— 

In Rafig-nd-dhi v. Ai>gar AHA'* the Patna High Court held 
that two declarations sought by a plaintiff', do not nece.ssarily make 
a suit for a declaration, and a eon.sequential relief; that the two 
reliefs asked for may, as a matter of fact, con.stitute one relief, 
and the declaration of the first relief may render unneces.sary 
the declaration with respect to the second relief. Again, in 
3fahahir Prasad v. Sham Behari,^^^ the same Court held that relief 
which is unnecessary, and follows as a matter of course from the 
decision in favour of the plaintiff on the other reliefs, is not a 
consequential relief. Following the principles of these decisions, 
the Patna High Court has held in Kheri Chand v. Me(jhni,^'^ 
that where two reliefs are claimed in a suit, but a decision with 
regard to one of them would render a decision with regard to the 
other unnecessary, or where one of them would be obtained 
merely upon the strength of a decision with regard to the other. 
Court-fee is payable only in respect of the principal relief. 
Where, however, the reliefs claimed are separate, and necessary, 
Court-fee must be paid in respect of both of them. Accordingly, 
where the plaintiff prayed for a declaration to a joint-title to all 
properties inherited by her from her husband, as she was appre¬ 
hensive of a claim to a moiet>^ of such properties by defendant 


(11) Sit Soe V. Ma Thin^ 84 I.C. 201=1924 Rang. 378 (2) 

(12) 1929 Oudh 491=121 I.C. 281=6 O.W.N. 885. 

(13) 138 I.C. 147=9 O.W.N. 440. 

(14) Bdburao v. Balajirai, 118 I.C. 465=1929 Nag. 71. 

(15) 63 I.O. 38=1922 Pat. 392=1 Pat. 1=3 P.L.T. 793. 

(16) 80 I.C. 655=3 Pat. 795=1925 Pat. 44=6 P.L.T. 82. 

(17) 98 I.C. 432=5 Pat. 493=1926 Pat. 453. 
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No. 1, and she also prayed for relief in eonneetion with a parti¬ 
cular deed of transfer executed by defendant No. 1, in favour of 
defendant No. 2, ^Yitll respect to a particular proi)erty forming 
part of the estate inherited by the plaintiff from her husband, it 
was held that the two reliefs claimed by the i)laiutiff were separate 
and necessary reliefs, and that the suit fell within the purview 
of S. 7 (iv) (e) of the Court-Fees Act, and that the plaint 
must bear an ad valorem Court-fee.'^ 

211. (f) liSASES.—A suit for the setting aside of a lease and 
to have buildings erected on the land hv tlie lessee demolished, 
is one for declaratory decree with a cons(*cjuential rtdief, and falls 
under this clause.^*' 


212. (g) WILLS.—In Hul<am Singh v. Ggandevir'^ the 
Punjab Chief Court, held that if the testator is alive in plaintiffs, 
reversioners could only ask for a ileclaratory relief, b\it alter his 
death, they mu.st go further and get the Will eancelled before 
they can avoid it. But, the Madras IIioii Court, has held in 
Kattiya Pilfai v. Ramaswamia RilJair' that in a suit ]>roperly 
framed under S. 39 for declaring a Will to be a forgery, the 
cancellation of the AVill and the cancellation of the order of the 
Sub-Registrar registering it is the function of the Court, and 
not part ,of the prayer in the i>laint. Regard must he had to 
the substance of the thing and not to the mere form in which the 
relief is prayed for.-- A suit for a declaration that the AVill set 
up by the defendant is a forged deed, and that plaintiff is the 
legal heir of the deceased, also claiming an injunction against the 
defendant restraining him from interference with the ]>roperty 
of the deceased, is a suit for declaration with consequential 
relief.23 

213. (13) CONFIRMATION OF POSSESSION.—A prayer 
for confirmation of possession, is a technical form of suit, which has 
been held to be maintainable as a consequential relief, to the i>rayer 
for declaration of title,for example, in suit to set aside a 


(18) 98 I.C. 432=5 Pat. 493=1926 Pat. 453. 

(19) Jofful Kishore v. Bind<-shri, 4 All. 320 (F^B.); also see Sardar 
Singhji v. Ganpat Singji, 17, Bom. 56; (Bee aration of ^ght 

tion to prevent defendant receiving annual allowance); Hmr ^ 

Kumar, S2 Cal. 734; and (Declaration and in.iunction restraining mteiforence 

with possession) . xr t • 

T P 0*5—87 P R 1916=127 P.W.R. 1916; also see Halcim 

V. Alt. IfaJi^ab kc^'r, 109 P.B. 1893; (Suit for « jamnf 

life-time against a Will made by vrido^vn) ; also see ClMiu-das v. Jamna Dev, 

1929 Lah. 811=10 Lah. 403=112 I.C. 48. 

(21) 1929 Mad. 396=56 M.L.J. 394=119 I.C. 35—1929 M.W.N. 

286=29 L.W. 584. ^ , xr , . 

(22) C. V. Suitkarati Nair v. Gopal Afenoii, 30 Mad. 18; and Venkata- 

ramani v. Narauatuufxoami, 1925 Mad. 713. ^ . 

(23) 107 I.C. 609=9 Lali. 366=1927 Lah. 890, {Bara Mai v. TuJm 

Bam). 

(24) Dinabandhu v. BajmoUnl, 16 W.B. 213; (Suit to Mnfirm posses¬ 
sion by cieforeing the ^vUl by setting aside the summary order refusing a 
eertificate under Act XXVII of 1860) . 
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summary order, to declare title and confirm possession,-® or in a 

suit for a declaration of title that an entry in the records of 

and for confinnation of possession.^c Where 

plaintift brought a suit alleging that she is the real owner, in 

possession of certain properties, which stand in the name of the 

defendant, and that a decree obtained against the plaintiff bv 

the defendant was fraudulent, and she claimed a declaration to 

that effect, coupled with a prayer for an injunction restraining 

the defendant from interfering with plaintiff’s possession of the 

property m suit, and for confirming plaintiff’s possession, held 

by the Calcutta High Court, that the plaintiff was entitled to 

put her own value on the relief sought, and Court-fee was payable 

accordingly, as a consequential relief falling under S 7 para 

(iv) (c), of the Court-Fees Aet .27 The words ^‘confirmation of 

possession have been held to mean and include a praver for 

recovery of possession if the Court thinks tliat the plaintiff is out 

of possession, and. this prayer, is therefore, a consequential 

relief within the meaning of S. 7 (iv) (e) of the Court-Fees 
Aet.2® 

214. (14) DECLARATION AND INJUNCTION—Prelimi¬ 

nary observations.—An injunction is a consequential relief when 
It is coupled with a prayer for a declaration of title- but if the 
prayer is separately for injunction, clause (iv) (d) is applicable. 
A per.son out of possession of property cannot sue for mere 
declaration of title, and injunction, as this cannot give him full 
relief. But, where property is in pos-session of the Collector, or 
is in custodia legh, even the prayer for injunction may be rediin- 
dant; and a surplusage. S. 7. Cl. (iv) (c) imjilies that the plain¬ 
tiff IS at liberty to assign his own value to the relief he claims 
as regards the consequential relief of injunction. Cases illustra¬ 
tive of the above principles may be cited from different Ili^h 
Courts. ® 

215. AUaiiabad,—In Jogeshra v. Durga Prasad, it was held 

that in a suit for a declaration as well as for an injunction, the 
plaintiff must pay an ad valorem- Court-fee accordino^ to the 
amount at which the relief sought is valued in the pFaint, or 
memorandum of appeal.^® ' 

In Manm hal v. Tiadhey Gopalji,^^ where the suit was 
brought by the plaintiff No. .3, with, and on behalf of plaintiffs 
Nos. 1 and 2, who were idols, for a declaration that plaintiff 
No. 3 is the lawful manager of plaintiffs Nos. 1 and 2, and for 


(25) 16 W.R. 213; and 19 W.R. 17; aUo see 51 Cal. 216 (to cancel 
partition sale); and 3 P.Ii.J.. 448 (to cancel revenue sale and for con¬ 
firmation of po^ession) . 

(26) See 22 C.L.J..415. 

(27) Sajabala Dasi v. Badhika Charn Boy, 1924 Cal. 969=79 O C. 982 
=40 C.L.J. 150. 

(28) B<tm Sekhar Prasad Singh v. Sheonandarh 68 I.O. 316=2 Pat. 
193=4 P.L.T. 71=1 Pat. L.B. 25=73 I.C. 43. 

(29) 24 I.C. 679=36 All. 500=12 A.L.J. 844. 

(30) 47 AU. 501=1925 All. 602=87 I.C. 190=23 A.Ii.J. 344. 


Sec. 7 (iv) (o)] Suits for Confirmation of Possession. 


201 


an injunction restraining the defendant from su])ervising: and 
managing the properties of the idols, and from entering thereupon, 
it was held that the possession of the property not being in dispute, 
the relief claimed by way of injunction was consequential, and 
not a separate relief to be valued separately under Cl. (4) (d), 
from the declaratory relief; that under S. 7, Cl. (4) (r), the 
Court-fee had to be paid on the aggregate value of the relief by 
way of declaration of right plus that of consequential relief. In 
Kandhaiya Ojha v. Jograni Kuer, the suit was by the rever¬ 
sioners of a Plindu widow for a declaration of the plaintilf’s right 
and for an injunction restraining the defendant from wasting the 
property, and the Court-fee was held payable under S. 7 (iv) 
(c) on the value of the reliefs stated by the plaintilfs, but they 
could not be allowed to put a high valuation on the plaint for 
purposes of jurisdiction and a much lower valuation for purposes 
of Court-fees.^^ 

216. Bombay.—Similarly, in Raghunaih Ganesh v. Ganga- 
dJiar w’here the plaintiff sued to obtain a declaration 

that he was entitled to the exclusive management of certain 
devasthanam,, immoveable, and moveable property, containing a 
prayer for an injunction, the Bombay High Court, held that the 
injunction prayed for would be consequential relief, and Cl. (iv) 
(c) of S. 7, of the Court-Fees Act was, therefore, applicable, and 
the fee to be computed was on the plaintiff’s valuation of the 
relief sought. Again, in Sardursingji v. Ganpafsingji,^^ where A 
sued B and C, for a declaration of his title to certain property, 
and for an injunction restraining C from paying, and B from 
receiving a yearly allowance out of the income of the property 
in dispute, valuing each of the reliefs separately at Rs. 130, for 
purposes of Court-fees, and affixing a Court-fee stamp of Rs. 20 
to the plaint, the High Court, held that the two reliefs taken 
together, were for declaration w’ith consequential relief, falling 
iinder S. 7 (iv) (o) and (d) of the Court-Fees Act, and the 
plaintiff had a right to put his omti valuation on the relief 
sought. In 1894 B.P.J. 145, a suit for possession of money 
bond, and for an injunction restraining the withdrawal of money 
from the Banlt, was taken to fall under S. 7 (iv) (c), of the 
Court-Fees Act.^* In Oulabsingji v. Lakshmo^^ingji,^^* where 
plaintiffs sued for a declaration that they were entitled to share 
in certain taluqdari estates, and for an injunction to restrain 
defendant from cutting and removing timber from certain forests, 
the suit was held to be one for a declaration with consequential 
relief under S. 7 (iv) (c) of the Court-Fee.s Act, an injunction 
being in the nature of oonsequential relief. In Kunj Biihort 


(31) 79 I.C. 358=46 All. 419=22 A.L.J. 349. 

(32) 10 Bom. 60. 

(33) 17 Bom. 56. 

(34) 1894 B.P.J. 145. 

(35) 18 Bom. 100. 

C—26 
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Pra^sad v. Kesha vial Hiralal,^'' the claim was for a declaration 
of rig-ht to be the owner of the gadi^ with an injunction restrain¬ 
ing the defendant from obstructing the i)laintiff in occupying the 
gadi^ and from placing any other person on the gadi. The suit 
concerned property of a very large value, but on the pleadings, 
it^ was not found necessaiy for the plaintiff to sue for possession 
of the endowed property, and the High Court Iield that the suit 
was one for a declaration of right falling under S. 42, of the 
Specific Relief Act, with a consequential relief by way of injunc¬ 
tion which secured to the plaintiff’, in the most complete manner, 
the risrlits he claimed to the gadi for administering the aff’airs 
of the endowment: and the case fell within S. 7 (iv) (c) of the 
Court-Fees Act. In Y<(chani Keshahai v. Nay\hha- Bat^oji,^' the 
Bombay High Court, followed the C'alcutta view in Hori ^avkev 
• Kalt IvuaiarJ^^ and held that in a suit for declarati^m and 
consequential relief (injunction) with respect to land, the Court 
must accept the value of the relief stated in the plaint for tlie 
purpose both of the Court-fees, and jurisdiction. And. in Rhim- 
hai Jawalbhai v. Mariam,^^ the plaintiff, in a suit for declaration 
of heirship, and injunction with reference to certain property of 
the value of upwards Rs. 50,000 had only valued the relief 
at Rs. 1:10 and paid the prescribed (’ourt-fee Rs. 10 only. In 
Pachappa Buhrao v. Bhidappa Venkatrao,^'^ their Lordships of 
the Privy Council, in dealing with a suit where the ju-ayers of 
the plaint were (1) for a declaration of ownership of property 
of deceased, as his adopted son,—Rs. 1:10; and (2) for a pei-ma- 
nent injunction prohibiting the defendant from obstructing 
plaintiff’s posse.ssion of property moveable and immoveable, relief 
valued at R-s. 5; and (3) for a general prayer for a suitable relief, 
held that there was “no warrant in law*’ for the practice of 
valuation of the prayer for declaration of title onlg at Rs. 1:J0. It 
is contram’ to the scheme of the Act that tliere should be any 
valuation for such a suit. In this case the prayer for injunction 
was found to be futile, and demurrable in the sense that no cause 
of action was disclosed which could have supported this relief: 


(36) 28 Boni. 567; (Cf. Rathnasahapaihi v. Ramasami, 5 I.C. 630= 
33 Ma«l. 452; —Suit by ilismissed trustee of a temple, for declaration 
and iniunctioii, held not maintainable ^vithout a prayer for posse.ssion) ; also 
cf. Miivil- Chnnflra v. Vumbharudhar, 1030 Cal. 41=126 I.C. 267; (iTeW, 
that ill a suit for declaration of right to office of the shrbait of a temple 
and also for permanent injunction restraining interference ^\^th that right, 
the value of the relief is so much of the debufter property from which the 
plaintiff is dispossessed) . 

(37) 33 Bom. 307=11 Bonn. L.R. 30=1 I.C. 108. 

(38) 32 Cal. 734. 

(39) 34 Bom. 267=12 Bom. L.R. 149=5 I.C. 867. 

(40) 43 Bom. 507=1918 P.C. 188=46 I.A. 24=17 A.L.J. 418= 
21 Bom. L.R. 489=29 C.L.J. 452=24 C.W.N. 33=36 M.L.J. 437= 
25 M.L.T. 298=10 M.L.^V. 274=50 I.C. 280 (P.C.). 

(40rt) Also see and ef. Slenderblmi \<. The Colletftar of Belgauvv, 43 
Bom. 376=46 I.A. 15=52 I.C. 897=21 Bom. L.R. 1148 (P.C.); 
(Dcclaratoi-y suit, with a prayer for injunction, valued at plaintiff's option 
under S. 7 (iv) (i?) of the Court-Fees Act). 

(40b) Balkrishna N<9rayan v. Jankihai Siioramt 44 Bom. 331. 
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and the technical objection as to jurisdictional value was not 
allowed to prevail, as it wjis brought up too late, merely to 
obstruct tlie plaintiff, and not to secure benefit of the State. 
Their Lordships seem to have approved of the Ihnnbay decisions, 
as regards declaratory suits with eonsecpiential relief falling under 
S. 7 (iv) (r) of the Court-Fees Act, being valued for ])urposes 
of Court-fees and jurisdiction, at the value of the relief fixed 
by the plaintiff at his option. See Sunderhhai v. Collector of 
Bclgaum^'*^ and also see HolkrisJina Xnragao v. Jotikibai Sita^ 
rom,"*- in which the rulings of their Tjordshij^s of the Privy 
Council are noticed. 


217. Calcutta.—Tn JIari Spanker Dufi v. Kail Ktonor 
Pofra,^^ where a suit Avas brought by the jdaintitf alleging that 
he Avas in possession of certain jungle and that the defendants 
had interfered Avith his possession by cutting certain trees from 
it and sought in the suit, a declaration of Ids title to the whole 
jungle, and damages for the trees Avhieh the defendants had cut 
from it, and an injunction restraining the defendants from cutting 
any more trees, the High Court held that the case clearly fell 
within the proAusions of para. (Ia") (e) and (d) and of S. 7 of 
the Court-Fees Act: and that in such ca.ses the Court had to 
accept the A'alue of the relief sought by the plaintiff both for the 
purposes of the Court-fees as well as for the purpose of deter¬ 
mining the jurisdiction of the Court to try the .suit. Tn Deokoli 
Koer V. Kedor Nath,** the High Court observed that “it is a 
common fashion to attempt an cA'asion of Court-fees by casting 
the prayers of the plaint into a declaratory shaiie. Where the 
CA’^asion is successful, it cannot be touched, but the deA'ice does 
not merit encouragement or faAour’'. Accordingly, Avhere the 
plaintiff Avas not seeking a declaration “of any right a.s to any 
property*^ Avhich could fall Avithin S. 42, of the Specific Ttelief 
Act, but the suit AA'as in form of a mere declaration, practically 
asking for an injunction, the High Court obsei'A'ed that an 
injunction is consequential relief, and “the language of the 
Specific 'Relief Act favours that vieAA^ and it is one that has 
the sanction of Indian decisions and also of the Court of 
Chancei'y'’. In Binanath Das v. Bam,noth Das*-* Mookerjee, L, 
stated “that a praA'cr for injunction is a prayer for consequential 
relief quite as much as a prayer for confirmation of possession”, 
and he cited the authoritA' of JJmatul Daful Nanji Kaar*^ and 
Jhuman Karti v. Debu Lai Singh *'^ in support of his proposition, 


(41) 43 Bom. 370=52 I.C. 897=46 T.A. 1.5=21 Bom. L.R. 1148 
(P.C.). 

(42) 44 Bom. 331=56 I.C. 340=22 Bom. L.R. 289. 

(43) 32 Cal. 734=9 C.W.N. 690; followod in Jo^ndra Xafh Sen v 
Tonandnessa, 62 I.C. 685; (Suit for declaration ami injunction, without 
a. prayer for recovery of posaeesion not maintainable). 

(44) 39 Cal. 704=15 I.C. 427=16 C.W.X. 838. 

(45) 34 I.C. 702=23 Q.L.J. 561. 

(46) 6 O.L.J. 427=11 C.W.N. 705; see f.-n. (49), below. 

(47) 22 C.Li.J. 415=16 I.C. 898. 
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^\here plaintilf sued foi* a permanent injunction restraining’ the- 
defendants from cutting timber and undergrowth from a jungle 
belonging to the plaintiff, the ease was treated as one falling' 
under S. 7 (iv) (d) of the Court-Fees Act.^^ But, where, as 
in the case of Uin4itul Satul v. Nauji Kuar^^^ or in the case of 
Rajhala Dasi v. Radhaka Chan the suit is for declaration 

that a certain decree obtained by the defendant is fraudulent, and 
the plaint includes a prayer for an injunction restraining the 
defendant from executing the decree, or restraining him from 
interfering with plaintiff^s rights, the prayer for injunction would 
be a prayer for consequential relief within S. 7, sub-section (4> 
and clause (c) of the Couid-Fees Act. It has been held, in 
Saklunnessa v. Tejendra Chander,^ that the plaint in a case in 
M'hieh the plaintiff not only asks for a declaration of rights but 
also prays for perpetual injunction restraining the defendant 
from putting in execution, a particular decree is chargeable with 
ad valorem Court-fee under S. 7 (iv) (c) of the Court-Fees 
Act. In Girkh Chamler v. The Secretary of State,^ the plaintiff 
challenged the validity of the imposition which purported to 
have been made under Ss. 15 and 15-A of the General Police Act 
(V of 1867). and the mode in which the amounts were to be 
realized, namely, in accordance with Ss. 386 and 387 of the Code 
of Ch'iminal Fh’ocedure, which is one of the modes provided for in 
S. 16 of the said Act. The prayers were for certain declaration 
and a permanent injunction restraining the realization of the 
amounts by the said method. It was held that the reliefs sought 
for in the plaint came within the terms of S. 7, Cl. (iv) (c) and 
(d) of the Act, and the value of the relief was its 
value to the plaintiff, which was not necessarily 
the value of the property involved ; though the Court was of 
opinion that “any device to evade the payment of proper Court- 
fees by casting the prayers in a way so as to admit of lesser Court- 
fee being paid should be guarded against, and for that purpose it 
is necessary to look to the substance of the allegations made and 
of the reliefs sought for’\ Recently, in Manik Chandra v. 
Damhharudhar,^ Mitter. J., has held, distinguishing, Kunj Behari 
V. Pnrshottam Prasadji,* that in a suit for declaration of right 
to office of a shebait of a temple, and also for permanent injunction 
restraining defendant from interfering with that right, the plaint 
is to be valued for purposes of jurisdiction and Court-fee at the 
value of the dehntter property, or sueh portion of it from which 
the plaintiff is dispossessed. 

218. Lahore.—The Punjab Chief Court, has followed the 
Bombay decision, in Sardar Sangji v. Ganpat Singhji, in holding 


(48) Eaicharan Panda V. Kunj Behari 7?os, 46 I.C. 884. 

(49) 6 C.L.J. 427=11 C.W.N'. 705. 

(50) 79 I.C. 982=40 C.L.J. 150=1924 Cal. 969. 

(1) 44 I.C. 398. 

(2) 105 I.C. 80=1928 Cal. 55. 

(3) 1930 Cal. 41=126 I.C. 267. 

(4) 28 Bom. 567; see f.-n. (36), ante. 


Sec. 7 (iv) (o)] Suits for Declaration and Injunction. 


205 


that a suit for a declaration and also for an injunction, falls 
under S. 7, Cl. (4), (c), (d), of the Court-Fees Act, and the 
fee payable is according to the amount at which plaintiff values the 
relief sought.®-^ This view has been again taken in the Pull Bench 
ruling, Barm v, Lachhvian^^ where it was held, that a suit by 
plaintiffs (occupancy tenants) against defendants (proprietors) 
claiming a decree against the latter declaratory of certain rights 
in respects of a shamilat land, and also an injunction restraining 
■defendants from interfering with the plaintiffuser of certain 
places, and their right to cut grass, etc., from the said land, was 
one falling under S. 7 (iv) (c) of the Court-Fees Act, and the 
valuation of the relief sought rested with the plaintiff, and the 
Court must accept such valuation for the purj)oses of Court-fees. 
In this case the suit was valued in the plaint for purpose.s of Court- 
fee at Rs. 130, and for purposes of jurisdiction at 1,100, but the 
value of the land was found to be Rs. 73,192, As the value for 
Court-fees and jurisdiction is to be the same, under S. 8, Suits 
Valuation Act, the value for both Court-fees and jurisdiction was 
taken at R«. 130, inasmuch as Rs. 130 did not exceed the value 
of the land or interest in land in dispute, as determined by the 
rules made under S. 3 of the Suits Valuation Act. This Pull 
Bench ruling was followed in Bura Mai v. Tulsi Ram^ and S. 7 
(iv) (c) was applied to a suit, where plaintiff alleged that a 
certain will had been set up by the opposite party and asked for 
a declaratory decree to the effect that it had not been executed by 
the deceased, and that the document produced was a forgery, and 
plaintiff as legal heir of the deceased, also claimed injunction 
directing the opposite party to refrain from interfering with the 
property. The plaintiff was, accordingly, held entitled to fix 
whatever value he chose for the relief sought, and the jurisdictional 
value had to follow the valuation fixed for Court-fee purposes. 
Where a suit was brought by the reversioners for possession of 
certain land bequeathed to certain Gurdwara, against its members, 
and a decree based on compromise was passed in favour of the 
plaintiffs, and subsequently, one of the members brought a suit 
for declaration that the compromise decree was not binding on 
him, and alternatively for a declaration that the land bequeathed 
was waqf property, and for an injunction against the defendants 
not to interfere with it, S. 7, Cl. (iv) (c) was applied; and juris¬ 
dictional value was to be the same as the value for Cou rt-fees, 

(6-7) Khair Ahmad v. Mir Ahmad tfUah, 13 I.C. 408=52 P.W.B. 1912. 

(8) 111 P.R. 1913=228 P.W.B. 1913=23 P.L.B. 1914=22 r.C. 
503 (F.B.); (folld. in Bura Mai v. Tul»i Ram, 107 I.C. 609=9 Lah. 366—9 
L.Ii.J. 57te29 P.L.B. 27=1927 Lah. 890. (Held, that a prayer for an 
injunction amounts to consequential relief; vide 24 I-C- 679=36 All. 500j 17 
I.C. 162=40 Cal. 245; and 33 Bom. 307=1 I.C. 108.) 

(91 1927 Bah. 890=9 Bah. 366. Compare Gurdwara Mahant JawaXa 
Singh v. Kala Singh, 1931 Bah. 307=133 I.C. 120=32 P.B.B. 193. 

(10) 1931 Bah. 307=133 I.C. 120=32 P.B.B. 193. (The amount at 
which plaintiff valued his relief was to be stated by him, but in view of his 
doUberate conduct in taking away the jurisdiction of a oertam Court, he 
was not aUowed to value the suit at less than the value for declaration 

and injunction combined-the ruling in 46 All. 419—79 I.C. 358—1924 

All. 597 was followed.) 
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In Oiayt Chasid v. Bliagwan Hingh,^^ where plaintiff sued for a 
declaration that he (the plaintiff) is the owner of a shop, which 
was bequeathed to him under the Will of a deceased proprietor, 
and that the shop in question was in the actual physical possession 
of a tenant A.H. under the deceased, and that the* defendant B,S. 
had refused to recognize the plaintiff’s title to the said shop, and 
was raising obstacles in the way of the plaintiff 's taking posses¬ 
sion of the same, it was held by the Lahore High Court that B.S. 
was not in possession of the shop, and a relief bv declaration of 
right with the consequential relief, by way of injunction, directed 
against the defendant prohibiting him from interfering with the 
plaintiff' s attempts to get the tenants attorn to him, was sufficient, 
though if the present tenant, then refused to give possession 

to the plaintiff', the plaintiff would be forced to bring a separate 
suit for ejectment. In Ghulam Haider v. Kishamhardas, Tek 
Chand, J.. has after a careful review of authorities, held that as 
a general rule tite amount at which the plaintiff values the relief 
sought by him for purposes of Court-fee is to be taken despite 
anything to tiie contrary in the plaint as the value for purposes 
of jurisdiction, where the suit is for a declaration that the plain¬ 
tiffs were lessees for a term of years of certain land, and for an 
injunction restraining defendants from interfering with plain¬ 
tiff’s possession as such lessees.^- 

219. Ma,dras.—In Ahdtd Kadar v. d/u/iomcr/,*-* where the 
plaintiff jirayed for a declaration that the defendant had no right 
either to the office of Sheik or to tlie properties in question, (some 
of which were found to be in possession of the defendant), and 
also i)rayed for an injunction restraining him from interfering 
with the properties or doing anything in any way inconsistent 
with the plaintiff’s right to the office, and for further and other 
relief, the suit was held not maintainable, although an injunction 
was asked for as relief consequential on the declaration. The 
plaintiff was, however, permitted to pay additional stamp duty 
and amend the jdaint by a<hling a prayer for possession. This 
M'as followed in RatJuia Sahapathi Piltai v. Rama^ami Aiyar,^* 
where a suit by a dismissed trustee of a temple for a declaration 
of the in\'alidity of his dismissal and for an injunction restraining 
the other trustees from interfering witli the management of his 


(11) 1932 Lah. 97=32 P.L.R. 745=135 I.C. 502. Compare Sathna 
Sabfipathi V. Ramo,^‘iramiy 5 I.C. 630=33 Mail. 452; where on the, authority 
of Abdul Kadar v. Mahomed, 15 Atad. 15; Narayana v. ShankumaH, 151 
Mad. 255; and Jagatvnatha r. Ramn Rayer, 28 Mad. 238; it was held that 
where the lands of a temple are in possession of tenants, the dismissed trustee 
should bring a suit against th'’ rival claimants for possession by receipt of 
rent); also compare Patrumal Ailmal v. Motumal, 17 I.C. 44=6 S.L.B. 144 
(inclined to agree with 5 I.C. 630, supra). 

(12) 140 I.C. 73=33 P.L.R. 458. 

(13) 15 Mad. 15. 

(14) 5 I.C. 630=33 Mad. 452; also see Paru-mal Ailmal y. Motumal, 
17 I.O. 44=6 S.L.B. 144; and, compare 1932 Lah. 97=32 P.L.R, 745= 
135 I.C. 502. 
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office> was held not maintainable without a prayer for possession.^® 
A suit for a mere declaration and injunction is bai*red, by S. 42 
of the Specific Relief Act, where the plaintitf is out of possession 
at the date of the suit.'^ The Madras lligrh Court, has held in a 
Full Bench ruling:, in Arunachafain v. Rangasamy, that a suit for 
a declaration that an instrument of mortgage or sale executed by 
the plaintitf, or a mortgage decree jiassed against the plaintiff 
for a debt, is not binding on him, is not a mere declaratory suit, 
but is one with consequential relief falling under S. 7 (iv) (e« 
of the Court-Fees Act, when the prayer is for an injunction re¬ 
straining the execution of the decree.’” A suit for declara¬ 
tion of title to certain immoveable property and injunction 
restraining the defendant from putting up a fence on it. has been 
held to fall under S. 7 (iv) (r) of the Court-Fees Act: but undoj- 
the pro\dso to Cl. (r). added by the Madras Amendment of 1922. 
the plaint in such a suit must bear a Court-fee stamj) calculate<l 
on a valuation not less than tlie pi*escrihed lialf vahu* of the 
immoveable property computed in the manner laid down in S. 7, 
Cl. (5) of the Act.’'^ The Madras jiroviso was applied as the 
question of title ^vas iiehl not incidental. But, in 

Venkifa Krishna Pather,^^ the question of title was not 

raised at all, and the relief souglit was the declaration of 
right of easement, a relief which may be said to lie with reference 
to immoveable property, but which i-efers to no immoveable ])ro- 
perty that can be po.ssessed as contemjilated by Cl. (5). Accord¬ 
ingly, S. 7 (iv) (c) of the Act was applied to a suit for a 
declaration of plaintiff^s right of way. and <lrainage over a piece 
of land, and for a mandatory injunction to remove the fences, and 
walls built in defiance of the said right. In Rethasanu Naicken 
V. Nagomnull where the plaintiffs, as members of a joint Hindu 
family, claimed a declaration of right in immoveable puoiierly, and 
for a permanent injunction, or alternatively, with a further prayer 
for a partition of a share in certain items of proi)erty in the event 
of the Court holding that plaintiffs were tenants in common with 
a co-tenant since deceased, it was held by Cornish. J., tliat the 
proviso to S. 7, Cl. (4) (c) applied, as the plaint undoubtedly 
contained a prayer for a declaratory decree and consequential 
relief in respect of a claim to immoveable property. 




(15') Compare Kunj Behari v. Kesluivlal, 28 Bom. 567, which took a 

agreed to in 5 I.C. 630=33 Mad. ^52 and also 

see StHnivasa Ayyangar v. Strinivasa Swami, 10 Mad. 31, (Suit against 
defendant in possession of mutt propei^, not competent in a form of mere 
declaration of title, without consequential relief). 


(16) Deivasikamami v. Subbiah, 4 I.C. 1131=5 M.L.T. 224. 

(17) 28 I.C. 79=38 Mad. 922 (F.B.). 

(18) Vaiyapuri v. SamacTiandra, 89 I.C. 030=1925 Mad. 1143=21 L. 
W. 679. 


(19) 100 I.C. 263=1927 Mad. 348—52 M.L.J. 121—38 M.L.T. 18 
=25 L-W. 158.’ 

(20) 1931 Mad. 69=59 M.L.J. 899=1930 M.W.N. 666=33 M.L.W. 
68=129 I.C. 625. 
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220. Nagpur.—Tlie Nagrpur Judicial Commissioner’s Court 
has held in Krishnarao v. Chandrahh'/ga,-' that there can be no 
doubt on the authorities that the claim for declaration and injunc¬ 
tion is a claim for a declaration and consequential relief, and the 
plaintiff is entitled to put his own value on the relief claimed and 
the Court is bound to accept that value. Reliance was placed in 
this connection to the Calcutta decision in Hari Sayiker Dutt v. 
Kali Knmar Patre,-^ followed in the Bombay case of Keshahhai 
V. Nanhhar^ supported by the observations of their Lordships of 
the Privj Coiuncil in Siindcrhai v. The Oollecfor of 

where it was held that “where a plaintiff sues for a declaratory 
decree and asks for consequential relief, and puts his own valua¬ 
tion upon that consequential relief, then for the purposes of Court- 
fee and also for the purposes of jurisdiction, it is the value that 
the plaintiff puts upon the plaint that determines both“. The 
Calcutta decision in Harihar Prasad v. Shyamlal^^^ was not 
followed, as this was expressly dissented from by the Bombay High 
Court in Govinda Krishna v. Hanmaijar^ To the same effect, is 
the ruling of Nagpur Judicial Commissioner’s Court in Andn v. 
Tazdl, ^ here the principle of the Bombay case has been noticed 
as affirmed by their Lordships of the Privy Council in Sunderhai 
V. The Collector of Belgaum.'-^ 

221. Patna.—The Patna High Court holds that an ad 
interim prayer for injunction is a substantial prayer which makes 
the relief a consequential one bringing the case for declaration 
within S. 7 (iv) (c) of the Act.^o In Sitaram Singh v. Kesho 
Prasad, where a zarpeshgidar sued for declaration of invalidity 
of a decree for arrears of rent obtained by the landlord and foV 
setting aside the decree and sale in execution also for an injunction 
restraining the purchaser from taking possession of the property 
It w^ held that S. 7 (iv) (c) applied, but the Court-fee was 
payable on the amount of zarpeshgi money,®® 

222. Sindh.—In Parumal Ailmal v. Motumal,^^ where the 
plaintiff sued to recover rents due to him by certain defendants, 
on a l^e to these defendants by plaintiff’s sister, claiming to be 
her heir, and injunction was claimed against certain other defen- 


(21) 1924 Nag. 316=79 I.C. 668. 

(22) 32 Cal. 734=9 C.W.N. 690. 


(23) 33 Bom. 307=11 Bom. L.B. 30=1 I.C. 108=5 M.L.T. 

(23) 33 Bom. 307=11 Bom. L.R. 30=1 I.O. 108=5 M.L.T. 230. 

(24) 43 Bom. 376=46 I.A. 15=1919 M.W.N. 254=52 I.C. 897 
=23 C.W.N. 753=21 Bom. L.R. 1148 (P.C.). 

(25) 17 I.C. 162=40 Cal. 245=16 C.L.J. 194=17 C.W.N. 591. 

(26) 45 Bom. 567=59 I.C. 777=22 Bom. L.R. 145. 


(27) 99 I.C. 868=1927 Nag. 375. 

(28) See f.-n_ (24), supra. 

(29) Gangadhar Misra v. Debendrabala, 94 I.C. 22=5 Pat. 211=1926 
Pat. 249. 

(30) 1931 Pat. 195=131 I.C. 808=12 P.B.T. 650. 

(31) 17 I.C. 44=6 S.Ii.R. 144. 
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clants who weiv alleged to ])o inlorferinjr with ]>lai!itifT’s possession, 
the Sindh Judicial Coininissioner’s Coui-t held that the plaintiff 
was claiiniu" for two distinct reliefs, on the basis of two seiiarat 2 
causes of action, against two different sets of defendants: and that 
the suit was one falliin^' uiuhu* clauses (1) and (4) (d) of S. 7 
of the Court-Fees Act. and had to be stamped ad raloreni on each 
claim. It was observed that tlie relief bv wav of injunction could 
not be decreed merely mi a constructive possession throuiili 
tenants.^- The Sindh Judicial Commissioner's Court, ajrreeine: with 
most of the other Hijrh Courts has held, in Tiiahalhf Abdul Hussain 
V. James, FinUn/ and fV>.,*^-Hlint in a suit for a declaration and 
for an injunction by way of conseciuential relief, the plaintiff has 
the riprht to value his claim for the ]uirposes of Court-fees, and the 
value for the purjmses of jurisdiction is the same.-^’* Jn Hanifahai 
V. Tulsi where the suit was for a declaration that tlie 

plaintiff has the rip;ht to recover and approjiriate the rent of 
certain tenements, in lieu of her ripht to maintenance, and for a 
perpetual injunction resti*ainin<r defendant No. 1 from causin" 
the .sale of certain plots of lands in execution of his decree against 
other defendants, so as to prejudice the plaintitf's right of main¬ 
tenance. the Judicial Commissioner's Court held that the suit 
was not for maintenance, but for a declaratioi\ of a family arrange¬ 
ment providing for plaintiff's right of i-esidence and maintenance 
from rent of certain properties, and she was also claiming an 
injunction against the ]irincipal defendant restraining him from 
proceeding in execution against those jiroperties. Consequently, 
S. 7 (iv) (c) of tlie Court-Fees Act was applicable. 


223. VI. (15) DECLARATION AND POSSESSION— 
Prelimina,ry observations.—Suits for declaration of title, and 
recovery of possession of property as a conseipiential relief have 
to tie distinguished from suits for possession merely, falling under 
S. 7 (v) of the Court-Fees Act. But a suit framed as one for 
consequential relief may be in substance one lor possession, in 
which the prayer for declaration is superfluous. S. 7 (iv) (c) 
will apply where declaration is a necessaiw, if not the main relief. 
A plaint'*in such a suit would require an ad valorem Court-fee, 
or the value fixed by the plaintiff, and not the value determined 
under rules, for revenue paying estates. Typical examples of such 
suits, are suit for possession of property .sold in execution of a 
decree which is not binding; or, a suit for po.ssession of property 
of deceased proprietor, on a declaration of title as his adopted 
son; or, a suit by a Hindu son, to recover family properties wrong- 


t32) Ibid., citing Bathnasabapaihi v. liamusami Iyer, 33 Mad. 452—7 
M.L.T. 311=:20 M.L.J. 301=5 I.C. 630=1910 M.W.N. 112. 

(33) 80 I.C. 969=1924 Sind 105 (2)=17 S.L.B. 15. 

(34) See Balkrishna Narayan Swami v. Jankibai Sitnram, 56 1.0. 340 

= i4 Uoin .3.31—22 Bom L».R. 289; also sec Arunachellam v. liangasirami, 
28 I.C 79=38"Mad. 922 (F. B. ) ; ’ 852^16 

S.L.B. 109; T)eo Kali Kocr v. KedOfrnath, 15 I.Q. 42' —19 Cal. 704—16 

C.AV.N 838. 

(35) 1930 Oind 198=123 I.C. 240. 

C—27 
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fully alienated by the manager of family, or the father; or suits 
by reversioners, on tlie death of Hindu widows, or life-tenants with 
limited estates, or, suits by minors, to recover property after 
setting aside transactions by a gmardian. 

224. Allahabad.—"Where an auction-purcliaser of certain 
property was resisted in obtaining actual possession by a person, 
who claimetl to be the owner in possession of the property, and 
Ids application under the Civil Procedure Code was rejected, 
A\hereu|>on he filed a suit against the person in possession claiming 
a declaration of his right to the property, and also to be put in 
actual imssession thereof, it was held by the Allahabad High Coiui:, 
that if the suit be treated as a suit for a declaration of the plain¬ 
tiff s right to ])resent possession of the propertv within the mean¬ 
ing of tile Code of Civil Procedure, (old Act XIV of 1882, S, 335). 
it was properly stamped with a Court-fee of Rs. 10. but “as the 
claim sought not only a declaration of right, but possession also, 
there was a ]>rayer for a declaratory decree and consequential 
relief, and therefore the Court-fee was payable under clause (iv> 
(r) of S. 7 of the Couit-Pees Act.“^« lx\ Rxip Narain v. Bishwa 
Nath where the suit was by a Hindu co-parcener for 

possession of family property on the ground of its transfer without 
legal necessity, and for the cancellation of the sale-deed, the 
Allahabad High Court held that the essential relief sought was 
recovery of possession, and if the plaint was so framed, the valua¬ 
tion of the proiierty for purposes of Court-fee assessment should 
have been under S. 7 (v) {a) or {b) of the Court-Fees Act; but 
the plaint was so worded as to fall within the purview of S. 7 

(iv) (o) of the Act, and the difficulty could be got over only if 
the plaintiff amended the plaint, or the valuation of the relief in 
the said plaint. Similarly, in Ganga Dei y. Sukhdeo Prasad 
where the suit as framed Avas clearly one for a declaration tluit 
the deed of gift was invalid against her with consequential relief 
of possession of the property conveyed by the deed, it Avas held 
that it Avas therefore “beside the mark to suggest that the suit 
might have been framed so as to ask for different reliefs, or in 
other Avords that it might have been framed purelv as a suit for 
possession Accordingly, the fee Avas made payable under S. 7 

(v) (c) of the Act. In {Bohra) Txda Bam v. Dw'arka Das?^ where 

in respect of certain property, was 
contesting a mortgage of joint family propertv bv another co¬ 
parcener, uiion which the mortgagee had brought a'suit for fore¬ 
closure and got a decree against his widow, and the plaintiff 
asked fo r a declaration that the mortg^age-deed was void, and 

(36) Pinja Das v. ViXayai Kham, 22 All. 384=20 A.W.X. (1900) 119. 

(37) 68 I.C. 265=44 All. 629=1922 All. 358=20 A.L..;. 587. 

(38) 1924 All. 612=47 All. 78=84 I.C. 624=22 A.L.J. 945; Cf. 
Awadhraj Singh v. Dharamraj Kuar^ 1929 Oudh 419=120 T.C. 398. 

(39) 1928 All. 248=50 All. 610=26 A.L.J. 316; Cf. Awadhraj Singh 
V. Dharamraj Kuar, 1929 Oudh 419=120 I.C. 398. [Held that a claim for 
possession of zamiiidari shares, by cancellation of a deed of mortgage in 
the alternative, Avaa really a prayer for one relief by possession, and not for 
a declaration Avith consequential relief.) 
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ineffectual as the deceased co-]iarcener had no rifrht to transfer 
the family property, and secondly, the plaintiff claimed imssession 
of the property, it was observed by Asliworth, J., that ‘‘when the 
plaintiff* asks for a declaration as his first relief, and possession 
as his second relief, it must be taken that in the opinion of the 
plaintiff’, or at least of his lejjal adviser, tlie de('hu*ation is a 
necessary relief’; and. the suit could not be treated as an ordinary 
suit for jmssession of property, on the theory put forward by 
Tudball, J., in I'lka Rom v. Soh<j /fo/a,"*** that it was unnecessary 
for the plaintiff* to ask for a declaration. The test laid down for 
such cases is whether the plaintiff' includes amonnfst the reliefs 

. a re(piest for possession, but also, as paviii" the 
way to sucli ro(|uest. the relit'f of a declaration of title.In 
Radha Krishno v. Ram XoronK^- it was lield “that for the 
purpose of determination of the C’ourt-fee the actual relief asked 
for should be looked into, and it was entirely beside the considera¬ 
tion of the Court whether the suit was likely or not to fail, 
because the plaint did not ask for a conscqnentiarreliefActin" 
upon this principle, it was held in Rrij Gopnl v. Sxiraj Karon, 
where the suit was instituted to obtain a declaration that the entire 
family property in tlie hands of tlie plaintiff, as the head of a 
joint family belonged equally to the plaintiff, and a defendant, 
and that certain documents executed by certain deceased members 
of the family did not affect the jointness of the family, that the 
plaint was sufficiently stamped with a (’ourt-fec of Ks. 10 only, 
and the plaintiff* could not be required to pay an additional Court- 
fee ad valorem on the value of the suit fixed for the purpo.ses of 
jurisdiction, because no conseipicntial relief had been a.sked. either 
openly or impliedly, and the view in Full Bench, ^Madras, 
chellam v. Rangasamy),^* was not applicable. 


225. Bombay.—In Rhondo Sokhoram v. Gohind Bahoji,'^^* 
where a party failed to establish a claim preferred to the property 
attached in execution of a decree, brou"ht a suit to establish his 
right to the property attached, under tlie provisions of Civil 
Procedure Code, (S. 283 of the Code of 1882), it wa.s 

held by the Bombay High Court that the plaint was to be 
treated as falling under Art. 17, Cl. (1), of Sch. II of the 
Court-Fees Act, and was chargeable with only a ten rupee stamp, 
notwithstanding that the plaintiff prayed in such suit to be awarded 
possession. This ruling was referred to, but not discus.sed in 
Ph’ya Das v. Vilayat A/ian.-**' In the Privy Council case of 

(40) (1920) 18 A.L.J. 903=57 I.C. 494. 

(41) Tula Ravi v. Dwarka Da» —i)er Ashworth, J.—1928 All. 248= 
60 All. 610=26 A.Lrt.J. 316. Cf. Awadhraj Singh v. Dharmraji Kuar, 1929 
Oudh 419=6 O.W.N. 704=120 I.C. 398. 

(42) 1931 All. 369=131 I.O. 604=53 All, 552. 

(43) 1932 All. 560—141 I.C. 112=1932 A.L.J. 466. 

(44) 28 I.C. 79=38 Atad. 922 (F.B.). 

(45) 9 Bom. 20. 

(46 ) 22 AU. 384, £.-n. (36), anite. 
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J^achappa Defiai v. Shidappa,^' ad valorem Court-fee was paid on 
the property soug-ht to be recovered but only rupees ten v/as paid 
in respect of properties in the custody of the Collector as in a 
suit for mere declaration because the propeidy in the custody of 
the Collector should be deemed to be in possession of the successful 

party. 

226. Calcutta.—A suit to set aside a revenue sale, and for 
possession of the property, lias been held to fall under S. 7 (iv) 
(c) of the Court-Fees Act.^'^ But, Avhere the plaintiff sued for 
a declaration of title and for an injunction restraining the defen¬ 
dants from collecting rent from the cultivating raiyats, .valuing 
the reliefs claimed at his option, and the defendant objected that 
the value of the property in dispute was much in excess of this 
valuation by plaintiff, it was held that, in substance the plaintiff 
will obtain possession of the property, as landlord of the cultivating 
raiyats, and that the value of the relief sought is the value of the 
property in dispute.^^ In Eadha Kaui Saha v. Dehendra Nara- 
the plaintiff had sued to recover possession of a permanently 
settled revenue paying estate, which had been sold in execution of 
a mortgage-decree, on the ground that although the decree was 
valid, the sale proceedings could not in law pass the title to the 
auction-purchaser. A declaration was sought that the personal 
decree could not have been made against them. It was held by 
the High Court that this declaration could only be consequential 
to the success of their substantial claim in the suit, and the 
plaint was substantiallj' a suit for possession of land within the 
meaning of S. 7 (v) (a) of the Court-Fees Act. In Basiram v. 
Ganeshj^ where the plaintiff sued for a declaration of his title 
and possession of the land, and for removing the licensee, and 
for a permanent injunction against the defendant restraining him 
from coming upon the land after removing him therefrom, it was 
held that the defendant being a mere licensee had no interest in 
the land and the plaintiff need not value the relief at the value of 
the land. In Annandappa v. Totappa-r Scott, C.J., stated the 
general principle that whether a plaintiff must sue for cancellation 
of a document under which the defendant in possession claims, 
depends upon “whether the onus of proving circumstances esta¬ 
blishing its invalidity lies upon him or whether it lies upon the 
defendant to prove circumstances establishing its validity.'" 

227. Madras.—In Gayipati v. Chathu'^ it was decided that 
a suit brought to obtain a declaration of title to specific property 

(47) 43 Bom. 507=24 C.W.N. 33=29 C.L.J. 452=1918 P.C. 188 
=50 I.C. 280 (P.C.). 

(48) 6 C.W.N. 157. 

(49) 15 C.W.N. 823=10 I.C. 865=14 C.L.J. 47. 

(50) 70 I.C. 101=49 Cal. 880=1922 Cal. 506=27 C.W.N. 566 
=38 C.L.J. 74. 

(1) 24 C.W.N. CLXVII (notes). 

(2) 33 I.O. 441=17 Bom. L.B. 1137, note. 

(3) 12 Mad. 223; (refd.) in Keeramma v. Jdarupudi, 1927 Mad. 563= 

50 Mad. 646. 
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should be instituted in that Court in which a suit to recover its 
possession ought to be filed on the ground of title. This principle 
was applied in 15 iMad. 501. to the case of a suit by a member of 
the jNlalabar Tarwad, as karnavan, for a declaration that he was 
a member of it, adding no jirayer for consequential relief, but 
which declaration it was held carried with it a recognition of his 
right to present possession of the tarwad xiroperty.'* In Rajgo- 
pala Saidii v. Vijnijaraghavdln? where the suit was (1) for a 
declaration that a certain decree was of no legal effect against the 
plaintiffs, or the various proiierties in their hands, and (2) for 
possession of a portion of those ]n*operties which had been sold in 
execution of the decree, the High Court held that the suit was 
for* a declaration with xiossession as a consequential relief, inas¬ 
much as possession was not asked for in the jilaint on any other 
ground than that the decree, in execution of which it 
was lost, should be declared invalid. Therefore, Court- 
fee was jiayable only for the relief regarding possession, but no 
separate od valorem fee was held payable on the amount of the 
decree in resjiect of which the declaration was sought. In the 
Pull Bench case of ArunachclUnn- v. Rangaaomi,^ the Court was 
of opinion that a suit in which the plaintiff in terms prays for a 
declaratory decree and consequential relief, prima facie comes 
within clause (4) (e) of S. i of tlie Act, but if at the same time 
it comes within au^' of the otlier classes of suits specified in the 
section, it must be 'treated as a suit of that description and dealt 
^vith accordingly”. In Raoutlinga Mxulali v. Ramaiiwamxif^ the 
suit was valued under clause (xi) (rc) as on a lease. But, the 
plaintiff having prayed ixder alia for two distinct reliefs, 

(1) declaration that he is tlie absolute owner of the jiroiierty, and 

(2) recovery of possession, Venkatasubba Bao, J., explained 
that a suit of this nature could not be said to be merely a suit by 
a landlord against a tenant, for recovery of immoveable property. 
A prayer for declaration of title would be clearly outside the 
scope of such a suit. Accordingly, it was stated that if a suit 
for possession is based on a specific tenancy pleaded in the plaint, 
the sole question would be whether there was a relationship o 
landlord and tenant between the parties; but, if the claim is not 
restricted to this ground, and the larger question of ownership is 
raised, the plaintiff may obtain a decree in ejectment on proving 
title. The result was that, where plaintiff sought a declaration 
of his title, and asked for possession, the suit had to be valued 
under S. 7 (iv) '(c) (5f the Court-Fees Act, as a suit for a declaia- 


(4) 15 Mad. 501=2 M.L.J. 255. 

(5) 25 I.C. 683=38 Mad. 1184; also see 

V. Vishnu Nambtidiri, 1931 Mad. 375—132 I. . decree nassed 

(Suit bv minor members of a tarward for declaration that decree passed 

against is not binding on them, and for ““ 

in execution of that decree, is one for declaration and consequential relief). 


(6) 28 I.C. 79=38 Mad. 922 (F.B.). 

(7") 119 I C 577=1929 Mad. 529=29 L/.W. 
Sao PantJu, ill re 140 I.C. 462=1932 M.W.N. 


760; also see Sohhandri 
1197=36 L.W. 701=63 


M.L.J. 769. 
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tory^ decree alon- with consequential relief.» Thus, in Venkata 
Lal\. Kamldasu^ where the suit was by plaintiffs as beneficiaries 
under a certain trust, to recover certain properties forming the 
subject-matter of the trust, which had been alienated bv the 
trustees, it was held that the case was provided for by S. 7, 

Court-Fees Act, and did not fall under Art.’17- 
B of Seh. II of the Act. But according to the proviso applicable 
to :\Iadras Presidency, the Court-fee should be assessed in the 
manner provided by S. 7 (v) of the Act. However, -as this 
would entail upon the plaintiffs a heavier Court-fee than that 
already imposed upon them, it was unnecessary to consider the 
alternative Simdarly, in Koraga v. where the plain¬ 

tiffs were suing for a share of family property after setting aside 
a previous partition, and some alienations made by the other mem- 
bars of Hie family on the srround that they were not bindinor on 
the plaintiffs, it was held that in a suit of this nature the declara¬ 
tions sought are only ancillaiw to the prayer for possession, and 
such a case is governed by S. 7 (iv) (c) of the Court-Fees Act 
as to which the Madras amendment applies, i.e., the valuation for 
purposes of Court-fees is one-half of the value of-the immoveable 
property affected by the declaration, valued as provided bv S. 7 
(v), and not by S. 7 (iv-A) of the Court-Fees Act. The" High 
Court followed the decision in Venkata Narasimha v. Chandarnm 
wliere it was held that in such cases the valuation under S. 7 ("v) 
must be adopted. The whole case-law has been reviewed in 
Venkatasiva Rao v. Venkata Narasimha,^^ where it is explained 
that before the amendment of the Court-Fees Act, so far as 
Madras Presidency is concerned by the introduction of the new 
sub-seetion 7 (iv-A) suits praying for a declaration that a decree 
obtained by the defendant against the plaintiff is void, for setting 
aside the decree, if necessary, and for recovery of the propertv 
covered by the decree, would have to be treated as suits for a 
declaratory decree, falling under Art. 17, Sch. II. if no conse¬ 
quential relief was prayed, or under S. 7 (iv) (c), if conseauential 
re lef was prayed for But, now the Legislature has introduced a 
new sub-section i (iv-A) which specifically provides for sxich 
cases, and this provision mu.st cover decrees, for money or other 
property having a money value, with the result, that in suits for 
cancellation of, or setting aside, decrees which have been made, 

(8) In SobhanfUiri Ilao v. Pantulu, 140 I C 46^—fi-l Xf t t Ttza. 
where the plaintiff, an inanular, claimed that he was entitled to bo^h warams 

bv JrtuT.;? 'v'r" *“ -defendants aner fne™oh”e 

iUl tf in f 1 r r' ;r clefendanu asserted occupancy 

3 k 1? disputing the plaintiff *s right to melavtPram, it 

was held that Uie Court-fee was payable on the plaint under S 7 (iv) (a), 
and not under S. 7 (v), or (xi) (cc) of the Act. o. / tiv; (O), 

(9) 1931 Mad!. 24=33 L.W. 206=130 I.C. 449. 

N. 1322 L.W. 793=1933 Mad. 93=1932 M.W. 

Cll) 105 I.C. 171=53 M.L.J. 267=39 M.L.T. 193=1927 Mad. 825. 

—®05=139 I.C. 317=63 M.L.J. 764=36 L.W. 225 
—1932 M.W.N. 992. 
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fox' the i*ecovei*y of property having* a money-value. Court-fees has 
to be paid under the new sub-section. In Vecvanighavalii v. 
Srcemmxdu^^ where a minor sued to recover property, S. 7 (iv-A), 
was held not applicable. This was on the ground that it has been 
held in a long series of eases that a minor has not got to set aside 
the ti'ansaction by a guardian in suing to I'ccover the property; 
and he can ignore the transaction, and merely pray for possession.''* 
The decision in Alagir Aggangor v. Srinivasa Aggangar^^^ was 
dissented from in this case: and it was held that the unnecessary 
prayer for “setting asideshould he expunged from such plaints 
to avoid confusion. In Alagir Aggangar v. Srinivasa Aggangar, 
the pi'ayer was to set aside alienations made by the father of the 
plaintiffs not only as manager of a joint Hindu family, but as 
their guardian, and the Court was of opinion that the alienations 
were prima facie binding on the minors appearing as parties to 
the alienations, and the suit had to be stamped a/1 valorem under 
sub-clause (v) (c), of the Act, on the authority of Full Bench 
ruling in Artoi/ichellam v. Raugasamg Pillai,^*‘ S. 7 (iv--t), was 
also applied in Doraiswami v. Thangavelu,^^ taking the plaint to 
mean that alienation by guardian was to be set aside, as voidable, 
but not void. 

228. Nag-pur.—In Prafah Singh v. Xanchal,^^ where the 
plaintiff, a I’eversioner, alleged that the present holdex* of an in¬ 
alienable estate was about to sell it. and he sought to prevent the 
sale of the propeiffy, it was held by tlie Judicial Commissioner’s 
Court that the claim for declaration would be maintainable, if 
the plaintiff prayed merely that after the death of the present 
holder the sale will be ineffectual against the next heir, whoever he 
may be. But here he was suing for more, viz., that the present 
holder shall be prevented from alienating, even for the tei'ra of 
his own life, and the Court-fee payable was the ad valorem fee 
on the sura of Rs. 40.000, the amount for which it was proposed 
to sell the property. It was held in Hahnrao v. Balajirao,^^ that 


(13) 112 I.C. 96=1928 Mad. 816. 

(14) See Vnni v. Kunchi Anxma, 14 Mad. 26; see also 
GwnLyyjt 1924. Mad. 322=4.^ M.L.J. 240=18 M-L.W. 233=1923 M.W. 

^ 7l^5T^19^5^Mad^^ 1248=22 M.L.W. 515=1925 M.W.N. 777=91 

;r.=, 

mortgage)^^ I.C. 79=38 Mad. 922=28 M.L.J. 118 

fl71 1929 Mad 668; (where mother as guardian under Hindu law had 
(1/) 1929 Man. ooo, V qourtit for declaration that the document 

executed a release deed, plaint was taken in substance 

is invalid, and for if^gt^ment^^ It was held that an alienation 

to be one for cancellation of the instrun 393 = 17 M.L.J. 220; 

^8 Mar1cT=2rIc; m=29 617; 41 Mad. 102=40 I.C. 664; 

and 1924 Mad, 425, were relied on). 

/iQN noQfi 243 (1)=109 I.C. 576. 

(19) 1929 Nag.’ 71-pw MacNair. A.J.C.-118 I.C. 465=25 N.L.K. 


52. 
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a suit for a declaration that a document does not affect a person’s 
title. ^A'as not distinguishable from a suit for adjudgment that the 
document is void or voidable against that person, under the pro- 
\-isions of S. 39. Specific Relief Act, and although a suit of this 
nature merely asks for a declaration it is nonetheless a suit for a 
declaratory decree vxith consequential relief, as held in the Madras 
Full Bench case of Arunachalhini v. Ranyuswamy-^ But, where 
the plaintiff does not claim a declaration in his plaint that a decree 
under which the defendant holds possession is not binding on him, 
but sues for possession SimpItcUery he need pay Court-fee only 
on the actual relief claimed, under S. 7, Cl. (5)'.-^ 

229. Oudh.—The Oudh Chief Court, held in Sarju v. Sheo- 
that a suit for possession of land assessed to revenue by set¬ 
ting aside the sale in favour of the defendant, w'as really for posses¬ 
sion, and the plaintiff cannot be considered to be asking j:wo reliefs 
because the title of the defendant based on a certain transfer or 
auction-sale is questioned. Accordingly, Court-fee was only to be 
paid as on a relief for possession, under S. 7 (v) (?>) 'of the 
Court-Fees Act. on five times the revenue. Reliance was placed 
on a judgment of the Allahabad High Court in Haridari Beaum 

V. Oulzar Banor'^ 

Similarly, in Aivadhraj Binyh v. Dh<tramraji Kiiary^* wh^re 
the plaintiff claimed possession of the zaraindari shares by settin" 
aside the compromise and decree mentioned in the plaint, and if 
tliis relief was not granted, then alternatively for a decree for 
cancellation of a mortgage of that property, the Chief Court held 
that the case was not for a declaration with consequential relief. 
It was a suit for possession of the zamindari shares principally, 
and the prayer for cancellation of the mortgage-deed -was oniy 
asked in the alternative. Ho could not be considered to be asking 
for two reliefs separately. The case in Ganga Dei v. Sukhdeo 
Pra.sad'-'* was explained and distinguished, on the ground that 
in that case tlie real relief prayed was the cancellation of the 
deed of gift executed by the lunatic hu.sband of the plaintiff lady, 
who was claiming a declaration of invalidity of the conveyance' 
with a consequential relief in form' of actual possession of the land 
con\e\cd b\ the deed, and Court-fee was, therefore, payable under 
S. 7 (iv) (c) of the Court-Fees Act. In Deoraj v. Kunj Behari,-^ 
the principles governing suits when possession as well as a declara¬ 
tion IS asked for were clearly stated, by Stuart, C.J., and Srivas- 
ta%a, J. It was held, that *‘if the principal relief claimed is one 

2S I.C. 79=28 M.L.J. 118=1915 M-W.N. 118 

(F.B, ). 

(21) Babxiappa v. Bamcharulray 1929 Nag. 276; 50 All. 610 (relied 
on BajagopaJa v.. Vijayaragh<ivaluy 38 Mad. 1184=25 I.C. 683). 

(22) 94 I.C. 179=13 O.L..J. 124=1926 Oudh 380. 

(23) 25 I.C. 395=36 All. 322=12 A.L.J. 481. 

(24) 1929 Oudh 419=6 O.W.N. 704=120 I.C. 3981. 

^5=1^24 All. 612;. folld. in Tularam v. BwarTcadas, 50 All. 
610—1928 All. 248; cf. Deoraj v. Kunj Behari, 1930 Oudh 104=124 I.C. 
420, f.-ns. (26) and (27). 

(26) 1930 Oudh 104=5 Luck. 474=124 I.C. 420=6 O.W.N. 1105. 
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for possession and the relief for declaration is merely ancillary to 
it, in that case it is enough to pay the Court-fee on tlie relief for 
possession. On the other hand, if the principal relief is for 
declaration, and the plaintiff’s ri^ht to possession de(iends upon 
his being: entitled to the declaration, then the relief for possession 
must be regarded as a consequential relief, and the Court-fee would 
be payable according to the amount at which the relief sought is 
valued in the plaint or the memorandum of appeal”. Accordingly, 
where the plaintiff’ could not ignore the deci*ee for foreclosure and 
sale which had been obtained against his father, and it was found 
necessary for him to get a declaration about the said decree not 
being binding on him before he could be entitled to a decree for 
possession, the relief for possession was, therefore, undoubtedly a 
consequential relief."^ This was folloAved in A.fzal Husain v. SJidfi- 
qunnissa;~^ and it was held that the question to be considered in 
such eases is the principal relief claimed, without regard to the 
order in which the plaintiff’ has stated the relief sought by him, 
but considering the substance of those reliefs. In that case, the 
plaintiff was alleging that the deed of gift was executed by him 
in his minority, and was therefore, ah initio void. The Chief 
Court, accordingly, was of opinion that the principal relief sought 
by the plaintiff was possession and the relief by way of cancellation 
of the deed of gift was in a sense ancillaiy to it, as in the case of 
Awardhraj Si7igh v. Dharniraji Kuar.^^ 


230. Patna.—In Dhaleswar Prasad v. Jioo Choxodhry,^^ a 
suit for a declaration that a revenue sale is invalid and for con¬ 
firmation or restoration of possession, was held to fall under b. 7 
(iv) (c) of the Court-Fees Act, and Court-fee must be i)aid ad 
valorem in respect thereof. The view followed was that taken in 
the Calcutta case of Hahoxned Takihuddin^^ supported by the prin¬ 
ciple of the decision in the INlaras Full Bench case of Arunacliallam 
V. Ra 7 igasamy,^^ Similarlj', S. 7 (iv) (c) of the Court-Fees Act 
was applied Avhere a challenge was directly thrown on the plain¬ 
tiff’s title as the adopted son of a certain deceased person, and 
unless the plaintiff* could prove not only his adoption but the 
validity of his adoption, he could not have any claim to recovei 
possession. The prayer for declaration of title as an adopted son 
was not a surplusage, but the very foundation of the plaintiff s case, 
and the suit to recover possession of his adoptive father s property 
was held to fall not wdthin clause (5) of the section, but came 
within S. 7 (iv) (c) of the Court-Fees Act.^^ Likewise, in a paiti- 


(27) 1930 Oudh 104=5 Luck. 474=124 I.C. 420=6 O.W.N. 1105. 

(28) 1930 Oudh 368=7 O.W. N. 571=126 I.C. 688. 

(29) 1929 Oudh 419=120 I.C. 398 f.-n. (24), ante. 

(30) 46 I.C. 385. . 

(31) Mahomed TaUbuddin v. Collector, 6 O.W.N 157; (Suit to set 
aside a revenue sale and for possession as a consequential reliet). 

(32) 28 I.C. 79=38 Mad. 922=28 M.L-J. 118=17 M.Li.T. 154 

=1915 M.W.N^ 118 (F’.B). \ 

(33) Ugra Mohan v. Lachhmi Prasad, 56 I.C. 422—5 P.L.J. 339. 

C—28 
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tioii case, where the defendants were in possession of a part of 
the property to be partitioned, and had denied plaintiff’s title, 
the suit was treated as a suit to recover possession, and ad valorem 
Court-fee was payable on the value of that property.^"* In a suit 
for declaration of title, and recovery of possession, Court-fee ad 
valorem was held payable in Rasik Behari v. Hridoy Narayan,^^ 
and also in Ram Sekhar v. Sheonandan Duhey.^^ The principle 

^ Special Bench, in Ramsuran Prasad v. Gohind 

Das/ * in respect of suits for a declaratory decree, in which conse- 
quential relief is expressed or implied, is, tliat “where the plain¬ 
tiff claims relief to which he is not entitled until some decree or 
alienation of property which stands in liis way has been avoided, 
or until his legal cliaracter, or title, which has been called in 
question, has been declared by a decree of the Court, the suit comes 
under clause (iv) (c) of S. 7, even though the declaration ^vhich 
It is necessary for him to obtain before the further relief can be 
granted lias not been in terms asked for in the plaint”. On the 
other hand, where such a declaration is not necessary to enable 
the plaintiff to obtain possession of property or other relief for 
which the suit is really brought, the suit does'not fall under clause 
(iv) (c) merely because a declaratory decree is sought, as a mere 
surplusage. The principle has again been explained in Kheri 
OliaTid ^lahfou v. d/t. j\Ieghur^^ with reference to jirevious cases 
in Rafiyuddin v. Asyarali,^^ and Mahahir Prasad v. Shyam Behari 

where two declarations are sought, they do not necessarily 
make a suit for a declaration and a consequential relief. It may 
be that the two reliefs asked for, as a matter of fact, constitute 
one relief, and the declaration of the first relief would render 
unnecessary the declaration with respect to the second relief. A 
relief which is unnecessary and follows as a matter of course from 
the decision in favour of the plaintiff on the other reliefs, is not 
a consequential relief. Accordingly, where plaintiff prayed for 
a declaration as to her joint title to all the properties inherited by 
her from her husband, with another separate and necessary relief, 
the suit fell within the purview of S. 7 (iv) (e) of the Court-Fees 
Act, and the plaint was to bear an ad valorem Court-fee.“ 

231. Rangoon.—The Rangoon High Court/- seems to be of 
the same view as the Nagpur Court.-*^ It was held in Maung Shein 
V. Ma Lon Ton, that S. 7 (iv) (c) of the Court-Fees Act 
applies only to suits where plaintiff has to obtain a declaratory 

(34) nunmratnin v, Swrexh, 63 I.C. 203; citing 39 I.C. 579; and 
56 I.C. 570=1 P.L.T. 529. 

(35) 66 I..G. 769=1 Pat. 471=1922 Pat. 284=3 P.L.T. 327- 

(36) 68 I.C. 316=73 I.C. 43=2 Pat. 198=1923 Pat. 137- 

(37) 68 I.C. 700=2 Pat. 125=1922 Pat. 615=3 P.L.T. 704 (S.B.). 

(38) 98 I.C. 432=5 Pat. 496 = 1926 Pat. 453. 

(39) 63 I.C. 38=1922 Pat. 392=1 Pat. 1=3 P.L.T. 793. 

(40) 80 I.C. 655=3 Pat. 795=1925 Pat. 44=6 P.L.T. 82. 

(41) 98 I.C. 432=5 Pat. 496=1926 Pat. 453. 

(42) Maung Shein v. Ma Lon Ton, 1931 Rang. 319=9 Rang. 401. 

(43) Bahitappa v. R4imchandra, 1929 Nag. 276. 
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decree or order to perfect lii.s right to consequential relief claimed 
by him, and not to other cases. For example, where a declaration 
that a valid adoption of the plaintiff had taken place is neither 
claimed in the plaint, nor necessary preliminary to his right to 
recover possession of the land in suit, S. 7 (iv) (c) was held not 
to apply.'*'* But where the plaintiff claims relief by possession to 
■W’hich he is not entitled until some decree, or document, or aliena¬ 
tion of property is avoided, a suit in which a declaration in that 
behalf is claimed is within S. 7 (iv) (c) of the Court-Fees Act.**® 
Accordingly, where plaintiffs, alleged adopted sons of the owner 
of land, sued for possession, the Court-fee was not juiyable od 
valorem under S. 7 (iv) (r), but the suit fell under S. 7 (v) of 
the Court-Fees Act."*’* 


232. VI. (16) DECLARATION WITH POSSESSION OF 
WIFE.—Where the plaintiff instituted a suit against his alleged 
wife and lier motlier, for a declaration that defendant Xo. 1 Avas 
his laAvfully married wife, and also prayed for restitution of con¬ 
jugal rights, valuing the suit for purposes of jurisdiction at Rs. 1 
lac, being the amount of dower fixed, and a Court-fee of Rs. 10 for 
declaration of validity of the mkah, another Rs. 10 for having an 
injunction is.sued directing defendant Xo. 1, to live with plaintiff, 
and Rs. 5, for recovery of i>osses.'^iou of the wife, in all R-s. 2 j, it was 

held by the Calcutta High Court, “that Art. 15 of Sch. II of the 

Court-Fees Act, cannot apply to cases such as this, in which the 
parties are disputing as to whether tlie defendant No. 1 Avas CA'er 
married to the plaintiff or not, and in AAhieh the plaintiff seeks 
for a declaration that the defendant Xo. 1 is married to him, and 
only in the event of his obtaining this declaration prays for the 
consequential relief tliat the defendant Xo. 1 should be orderecl 
to live Avith him, and that the other defendants should be directed 
to give her up to him”. The mode of computation of A'aluation 

of suit bv plaintitf Avas entirely Avrong, utterly unknoAvn under 

the Court-Fees Act, and totally against the practice of the Courts. 
The suit fell under S. 7 (iv) (c) and ad valorem fee had ^o h^ Vnui 
on the valuation of the relief fixed by the plaintiff himself. In 
the Punjab, it has been held that the claim for injunction m such 

(44) Gmnga Dei v. Sukhedo Prasod, 84 ^ 

612; Wto Pavt v. Dwarka Das, 115 I.C. 655 = 50 jUl. ClO-19-8 All. -48, 

and Ugra Mohan v. Lavhmi Prasad, 06 I.C. 42- o P.L.J. * 

(45) Dcokali Koer^r. Kedarnath, 39 Cal ^'ofifogy I ah^ 

427; Hakim Bai v. Phardas Gorkh J28 Ml L J 

499; Arnnacluiltam v. Batigasami, 28 I.C. /9_^18 Mad. 9——28 M. . . 

(F.B.); and Parvatibluii v. Vishwanath, 29 Bom. - 0 /. 

(46) See f.-n. (42), supra. ^ 

(47) AmintI /lo.s.sain v. Khavntnnrs.^ia, 28 Cal. 56/ (.>69, 

(48 8.0 v. Master. 34 Cal ^ 2 ; and J* 

BThurshed, 28 All. 545. It was held in 34 Cal. f 9 “? 

C.L.J. 400, that the plaintiff, in the al.senee ot rules 
the Suits Valuation Act, can i)ut any valuation 

plaint witli a<l vulorem Court-fee calculated , .j value of such 

Allahabad Full Bench Case, where it was l^dd that 

a suit is the value which the plaintiff chooses to is^ tLt 1 

held in the case of Aisha v. Faiyaz, 11 I.C. 186-8 A.L.J. 889, tlmt a 

Court-fee of Rs. 10 is payable. 
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cases is merely an ancillary and incidental relief; {Mt. Bhani v. 
Banai, 28 P.W.R. 1916) ; and under the rules such suits are 
to be valued at Rs. 200 for Court-fees and Rs. 1,000 for jurisdic¬ 
tion, (Bahtnaf Berj v. Shah Begani, 21 P.R. 1916). 


233. VI. (17) EJECTMENT.—In Parmeshwar Singh v. 
Sureha Knar, a sitit for declaration of title as occupancy-tenant 
of a land, was so framed as to involve the prayer for a conse¬ 
quential relief, by claiming’ ejectment of the defendants as under- 
raigats holding under the plaintiff, and also for arrears of rent. 
The Patna High Court held, that a suit as framed comes under 
S. 7 (iv) (c) of the Court-Fees Act.^^» It was held by the Madras 
High Court in Ramaliyjga v. Ramasami\^^ that where the plaintiff 
instead of merely claiming to be the landlord wanted a declaration 
of his title also, and this cannot be regarded as an unnecessary 
declaration, the suit is governed by S. 7 (iv) (o), and not by 
Court-Fees Act, S. 7 (xi) (cc). It has been explained in Sohha- 
nariri Rao Paniuhi Garu,^ that clause (11) is applicable when the 
suit is based on a lease, but not when the plaintiff also wants a 
decree establishing his title; Balasuldhayitam v. Perumal Chetfi,^ 
was relied upon. The appropriate section is S. 7 (iv) (c) where 
the suit is to obtain a declaratory decree of title to the kudivaram, 
and consequential relief of possession.® 


plaintiff is an occupancy 
has been entered in the 
and equitable rent, is for 
7 (iv) (c) of the Court- 


234. VI. (18) ENTRY IN RECORD OF RIGHTS.—It has 

been noticed in comments under paragi’aph “VI” (9), Bengal 
Tenancy Act” anie, that a suit under S. 104-7/ of the Bengal 
Tenancy Act, for declai-ation that the 
raigaf, and not a tenure-holder, as he 
record of rights, and for settling a fair 
a eon.sequential relief falling under S. 

Fees Act.-* A suit for mere declaration tliat the entry in record 
of nghts is Avrong, is not chargeable with an ad valorem Court- 
fee,” and the proviso to S. 111-^ of the Bengal Tenancy Act pro¬ 
vides for declaratory relief against an entry in record of ri<rhts, 
by persons in possession of occupancy rights, but a relief clafmed 
in addition that the entry in the record of rights as to plaintiff's 
status as a tenure-holder is a nullity”, will bring the case under 
S. 7 (iv) (c) of the Act.o But, such a prayer has been held 


(49) 05 I.C. 240 (Pat.). 

ATail. 529=119 I.C. 577=29 M.L.W. 760=1929 M.W.X. 

(1) 1933 :Maa. 42=1932 M.W.N. 1197=63 M.L.J. 759=36 M.L.W. 
701 = 140 I.C. 462. 

(2) 27 I.C. 162=1913 Mad. 654. 

(3) 1933 Mad. 42=140 I.C. 462, ^tpra. 

(4) Pajiruddin v. Secreta-ry of State, 17 I.C. 919=16 O.Ii.J. 383; 
tollowed m Troylol^anath Pal v. r7*e Secretary of State, 18 I.O. 188=17 
C.L.J. 26; also see Shrinath Chandra v. Secretary of State, 5 I.C. 141. 

(5) Sailaja N^ath v. Chandi CJiaran, 48 I.C. 552. 

(6) ^[idnapore Zamindary Co. \1. Secretary of State, 44 Cal. 352=40 
I.C . 96—21 C.W.N. 834; and The Official Trustees v. Golxxrdhan Gnabait, 
118 I.C. 357=33 C.W.N". 231=1929 Xotea 7 (a). 



Sec. 7 (iv) (c)] Svits between landlord and tenant. 


221 


redundant, in the Patna case of Teivary Kora v. BJnipat Maader, 
on the ground that if the entry is wrong, it is superlluoiis to ask a 
consequential relief, that it is not binding ui^on the plaintiff.’ 

235. VI. (19) FRESH PARTITION.— A partition suit, pure 
and simple, falls within Seh. II. Art. 17 (iii) of the 
Court-Fees Act.'^ But, where the relief sought was to declare a 
previous solehnama and decree to be invalid, “and to bring into 
hatchpot for the purpose of making a partition, the properties 
which, since that arrangement, had been in the exclusive possession 
of one or other of the defendants, and it was also sought to have 
certain additional properties brought into partition”, this portion 
of the prayer in tlie suit was held to constitute consequential 
relief,-^ and ad valorem Court-fee was i>ayahle under S. 7 (iv) (e) 
of the Court-Fees Act. Wliere the plaint is in substance one 
for a declaration that the partition deed is not binding on 
the plaintiff, and for further reliefs following on sueii declaration, 
viz., a fresh allotment of the i>roperties, S. 7 (iv) (c). if not 
S. 7 (iv) (h) applies to the case.^'‘ A suit for partition, and 
possession of the plaintiff’s share, in which the declaration, for 
setting aside previous alienations, is only ancillary to the prayer 
for possession, is governed by S. 7 (iv) (c), Court-Fees Act, as 
to which the INIadras Amendment applies, i.c., the valuation for 
purpose of Court-fees is one half of the value of the immovable 
pi'operty affected by the declaration, valued as provided by S. i 
(v) of the Aet.^^ 

236. VI. (20) LANDLORD AND TENANT—Suits between, 

—A suit for assessment of rent and for recovery of a specific 
sum of money as damages for use and occupation is in the nature 
of a suit to obtain a declaratory decree where consequential relict 
is claimed, and the amount of Court-fees payable on such a suit 
should be computed according to clause (iv) (c) of S. / of the 
Aet.^“ It has been held in Dhceyiukhdari v. Mani Sonar j that a 
suit for recovery of possession with mesne profits, and in the 
alternative for assessment of fair and equitable rent, is a suit for 
a declaration of the plaintiff's title to the land, and fo r conse- 

^ 1.0. 298=4 Pat. L.J. 302 (prayer held redundant, not 

consequcjaUa^ ^ G.Vindro Nath, 30 Cal. 788; also see Bittlui- 

ta /oy\ BZe7arTt“a, 6 C.L.J. 651=12 C.W.N. 37; and Snryanarayana v. 

Seshayya, 1926 Mad. 122. 

(9) Hara Goun^ Saha v. DuTchi Saha, 5 

(10) SuTKlara Ganapathi v. Daivasilamani, 1931 Mad. 94-1930 M. . 

N. 358=129 I.C. 824. ir,oo _1032 MWN 

(11) Koraga Gowda v. Somappa Goivda, 1933 Mad. 

1323=36 M.L.W. 793=140 I.C. 585. . P L J 561. 

(12) Kalicharan Boy v. Kesho _ ' 123=8 P L.T. 366; 

(13) 100 I.C. 913 secretary of State, 17 I.C. 

follows 51 I.C. 15, unpia, also viate 18 I C 188; suits for a deelara- 

919; and TrailoUya v. Secretary of ^ 

tion that the plaintiff is declaratory decree with consequential 

equitable rent was held to be a suit for a aecut u j 

relief. 
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queiitial relief. Art. 1/ of Sch. II of the Court-Fees Act, which 
a]>plies to purely declaratory suits, does not apply to such cases, 
and the case does not fall under S. 7 (iv) (b) also. 

237. Where a suit is broufrht by the landlord for khas 
POSSESSION against several persons between some of whom and 
tile landlord there is no relationship of landlord and tenant, the 
suit does not fall under S. 7 (xi) of the Court-Fees Act, and it 
would fall iinder S. 7 (iv) (c) of the Act, as the suit cannot 
pi oce?a ap:ainst those persoiLs, without a prayer for declaration 
ot title.The converse case of suits for recovery of possession 

^ governed by S. 7 (iv) (c), as clauses (a) to (d) 

01 S. I (v) of the Court-Fees Act, are confined in their effect to 
land in respect of which revenue might be paid.’- The value of 
the suit being the subject-matter in controversy, that is, the value 
of the interest claimed by the plaintiff, a suit for declaration of 
riglit as an occupancy rahjat in a garden and to recover possession 
thereof, has to be valued not with reference to the entire interest 
in the land, that is, the interest claimed by the plaintiff as also 
the interest of the superior landlord.^® 

238. A suit for declaration of status as an occupancy 
RAIYAT of the land, and for a declaration that the defendants are 
undor-rau/afs holding under the plaintiff, and also claiming to 
EJECT THEM, and for some arrears of rent, is clearly a suit of the 
class which comes under S. 7 (iv) (c) of the Coui*t-Fees Act.^^ 

239. VI. (21) SUITS RELATING TO TRUSTS.— A suit in 
which the plaintiff seeks for declaration that he is the 
SOLE SHEBAIT of an idol, AND also for an injunction to restrain 
the defendant from interfering with his possession of the endowed 
properties, falls within S. 7 (iv) (r) of the Court-Fees Act,^® 
and the amount of Court-fee should be computed according to the 
amount at which the relief sought was valued by the plaintiff'® 
Where the plaintiff a dismissed trustee asked for a reinstatement 
m his office ot Dh'jnnakaria of the Temple, and also for an 
injunction restraining the defendants from interfering with him 
in that office, and the pliysical possession of temple properties was 
outstanding in the tenants, who were willing to pay the rents 
to whoever was found to be lawfully entitled to office, it was held 
by the Madras High Court that it was not necessaiy for the 


(14) ProTtiotha Xath v.. Amvraddi, 55 I.C. 178 (Cal.)=24 C.W.N. 151. 

... Ekhnl Smgh v. Baldeo Singh, 25 I.C 507—19 C L J 418* 

citmg, v. Eal Purtf 32 Cal. 268 for‘r^oter^ 

bv holding, from which plaintiff .vaa dispossess^ 

lind) brought against landlord and otlier persons inducted into the 

(16) Up&ndra OimnAra v. Satc&wri Dhar. 23 I.C. 964 (C^l,). 

(17) Parmeshwar Singh v. Sureba Kuer, 65 I.C. 240 (Pat.). 

K Behary, 17 I.C. 162=40 Cal. 245=17 C.W. 

19 C.*Lj”i 5^'^' Mohendra v. Binabandhu, 21 I.C. 771= 

(19) 21 I.C. 771=19 C.L.J. 15, supra. 
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plaintiff in such a ease to ask for possession of the pro]')ei‘ties.^® 
The case would bo different where the possession of property'" is 
with the defendant who is holding adversely to plaintiff’, and*the 
prayer for declaration and injunction even if granted cannot 
secure to the plaintiff* all that he wants, being out of possession, 
actually or constructively.-^ In Racjhunath Ganesh v. Ganfjadhar, 
a suit to obtain a declaration that the plaintiff was entitled to the 
exclusive management of certain devasthan immoveable and move- 
able property, and also injunction was held to fall 

under S. 7, sub-clause (iv) (c) of the Act. and the plaintiff*- 
appellant was required to state in the memorandum of ai)iieal at 
what amount he valued the relief sought, in order that the fee 
might be computed.-- In a suit falling under S. 7 (iv) (c), the 
valuation for pur])oses of Court-fees is to be determined first, and 
that for the i)ur])oses of jurisdiction must follow on the same, 
but the plaintiff* cannot be allowed to set a high value for the 
purposes of jurisdictioji and a lower value for puri)oses of (\)urt- 
fee by placing a mere nominal value on the relief by injunctiojn^'^ 
For example, where plaintiff* in a suit for declaration that the 
defendant had no power to supervise and manage the j)ro])eities 
of the idols, and that the plaintiff* was the lawful manager of the 
idols, valued this relief at ll»s. 25,000 for jurisdictional purposes, 
and paid only Rij. 10 as Court-fee. and he valued the relief for 
injunction at Rs. 1,000 and the relief for recovery of movables 
at Rs. 500, and paid ad valorem Court-fee only on these two latter 
reliefs, it was held that the suit was one for a declaratory decree, 
with a consequential relief, and the Court-fee was payable on 
the plaintiff’s total valuation of the three different reliefs, and 
the Court-fee payable on appeal was also determined on the same 
basis.-^ 


240. A SUIT FOR REMOVING A TRUSTEE in posscssion of endow¬ 
ment property, and for appointing the plaintiff in his stead, and 
placing him in possession of the trust property must be treated 
as praying for some consequential relief, if not for possession.^® 
In Ovn/rao Mirza v. JoneSy where in a suit for the removal of the 
defendant from the management of certain trust funds on the 
ground of misconduct, the plaintiff had valued his suit at Rs. 7,000 
for purposes of jurisdiction paying only a fixed fee of Rs. 10, it 
was held that the Court-fee must be estimated upon the plaintiff’s 
interest in the subject-matter in suit, viz.y Rs. 7,000.^® In DeJrus 


(20) RaftieUis v. Hanmanilia, 12 I.C. 449—21 M.L.J. 952—10 M.L. 
T. 356=(1911) 2 M.W.N. 387. 

(21) Rathnaaahapathi vl. Ramasami, 33 Mad. 452=5 I.C. 630; also 
Boe Ahdvl Kadir v. MdJhOTn^, 15 Mad. 15; Narayana v. ShanTcum, 15 Mad. 
255; and Jagannadha v. Ranui Rayar, 28 Mad. 238. 

(22) 10 Bom. 60. 

(23) M^anni Lai v. Radhey Gopalji 87 I.C. 190 (194)—23 A.L.J. 
344=47 All. 501=1925 All. 602. 

(24) Ibid. 

(25) 8 Mad. 516 (519). 

(26) 10 Oal. 599. 
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Banoo v. Ahdoor Bohmany^"* the plaintiffs had asked for distinct 
and important consequential relief, in so far as they asked, not 
onlv that the defendant inav be declared to have wasted the 
endowment, and tliereby to have betrayed her trust, but also 
prayed that she may be turned out of her muiivaleeship, and, they, 
the plaintiffs be appointed in her room. The ’Privy Council 
observed, that “the plaintiffs say that what they claim does not 
admit of being properly estimated by a money-value; but this is 
not so. Under the towleutnama^ the mutwallis were to receive six- 
twenty-eighths of the produce of the estate, a very considerable 
sum; and the plaintiff^s claim to this suit -was an appurtenant to 
tile office of mutwalee was easily to be estimated in money.’’ 
Accordingly, they were of opinion hat the plaint ought to have 
been endorsed on a stamp of proper value.-® But, in a suit brought 
under S. 92, Civil Procedure Code, for the following reliefs: 
(1) that the present maliant may be removed, and a new mahant 
may be appointed in his place; and (2) that along with the 
mahant so appointed a committee may be formed to fulfil the 
objects of the tnist, the propeity of the trust may be made over 
to the new mahant, and the newly appointed committee, and the 
list of said pro]ierty may be prepared the Lahore High Court 
applied A^t. 17, Cl. (ii) of the Second Schedule-® as the iilaintiffs 
had brought this suit in their capacity as members of the public, 
and did not claim any beneficial interest for themselves. 

241. VII. SUITS NOT FALLING UNDER S. 7 (IV) (C). 

—A suit for declaration pure and simple, not combined with any 
other consequential relief, or further relief, will, of course, not 
come under this sub-clause, and is provided for under Sch. II, 
Art. 17 (iii), with a fixed fee of Bs. 10, which has been increased 
by some Amending Local Acts.®® The same result will follow, 
where the consequential relief prayed for has been thrown in as a 
mere surplusage,®^ or is quite unnecessary.®- A suit for declara¬ 
tion by a plaintiff not a party to the decree, that a certain decree 
is null and void, does not require an ad valorem Court-fee under 
S. 7 (iv) (o) of the Act.®® A suit for mere declaration of title to 

(27) 23 W.I^. 453=:15 Bcug. L.R. 167 (187) (P.C.). 

(28) Ibid. 

(29) Belt B<ttn v. Ishardas, 1928 Lah. 113=8 Lah. 730; following 
Bamu-vpdafi v. Sujaramdas, 7 I.C. 92=12 C.L.J. 211=14 C.W.N. 932; 
also see Tha'kuri v. Brahma Karain, 19 All. 60=1896 A.W.N. 187; (Suit 
to remove a trustee competent on Rs. 10 stamp); cf. Omrao Mirsa v. M. 
Jonesy 10 Cal. 599; (a case not under old S. 539, CUvil Procedure Code); 
also sc'e Sudalaimuihu PiJlai v. Somasundaram, 1925 Mad. 722=87 I.C. 25 
[Not folld. 10 Cal. 599; Appd. 7 I.C. 92 (Cal.)]. 

(30) See Para. 131, Comments on ‘‘Scope of the sub-clause*% also see 2 
Bom. 219. 

(31) Sec Para. 144, “Neoessitv for consequential relief^^; aiso see 
1 P.R. 1911; 1923 Lah.. 373; 5 L.L.J. 357; 50 I.C. 298; 27 Mad. 591: 

35 I.C. 17; 36 Mad. 62=12 I.C. 170; 3 Pat. 795=1925 Pat. 44=80 I.C. 
655, etc.; 1933 All. 350. 

(32) Ibid., 23 C.L.J. 592; 25 Cal. 49=2 C.W.N'. 76; 76 I.C. 448= 
1923 Cal. 362=37 C.L.J. 499. 

(33) 30 Cal. 788; 20 Bom. 736; 1 P.R. 1911, etc. 
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property under O. XXI, R. 63, Civil Procedure Code, does not 
fall under S. 7 (iv) (c) ; and a Court-fee of Rs. 10 is sufficient 
in such cases.®^ Suits which combine a relief for possession falling 
under S. 7 (v) of the Court-fees, have to be dealt with accord¬ 
ingly;®® but where defendant is not in possession, or property is 
in cicstodiu legis, the plaintiff cannot be required to pay for the 
relief by way of possession.®** The question depends upon frame 
of the plaint but the substance, rather than the language of plaint, 
is considered.®'^ 

242. A vague and indefinite general prayer, for '‘any other 
relief*' deemed suitable, does not convert a suit for mere declara¬ 
tion into on© for a consequential relief, and S. i (iv) (c*) will not 

apply.®® 

Illustrative cases. 

243. (1) A suit which merely prays for a declaration that 
the plaintiff is entitled to require the defendant to account to 
him, and to permit him to inspect the books, without more, is not a 
suit coming under S. 7 (iv) (c), unless a prayer for injunction, 

etc., is added.®® 

244. (2) A suit by a plaintiff that he was a duly appointed 
member of the committee of management of a certain charitable 
institution, without alleging any title to possession claimed, has 
been treated as a mere suit for declaration* 

245. (3) A suit praying for restoration of attachment has 

been construed as a suit to set aside a summary 

objections, and the Court-fee payable is a fixed sum under Art. , 

Cl. (1) of the Second Schedule to the Act. 

246 (4) Claim suits under O. XXI, R. 63, Civil Procedure 

Code, are practically suits to set aside a summary under 

Civil Procedure Code, allowing or disallowing an objection to 
attachment and sale in execution of property, and the case would 
come under Art. 17 (i) of Seh. II, to the Court-Fees Act. 

247 (51 A suit for the cancellation of a deed, which may be 
treated as null and v oid, against the plaintiff, who is no party to 

(34) 9 Lah. 167=103 I.C. 763=1927 Lah. 631. 

( 36 ) ^ 4 ^ a“' 316 "T 8 Tc. mO=2-pat. 125; 50 I.C. 298; 27 MaO. 
59; io ^I.O. 53'1-; 35 I.C 17; 12 I.C. 170=36 Mad. 62, etc. 

(37) See V. Pleadings in C 2-’=1926 Pat 

(38) Gangadhar v. Debendrabala, 5 Pat. 211 ... 

'''■(39) GaneeU v. Ba.a Eomebenara. 2 Bom. 219; EagHunatH 

V. GangadJuirt 10 Bom. 60. . „ oa t n 

(40) Murea Ugder ^ KrUbna v. Bal- 

.r«h*at^\o^Xm':“ 6 ?o''(F^B^T; also’ Vildar v. Narnia. 11 All. 365; «ovind« 

compare, v. * 

0—29 
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it or who never intended to execute the same, does not ready ask 

^ anj consequential relief, and requires a fixed Gourt^fee as in 
suits tor mere declaratory relief.^ “ 

^ ^ “ember of a joint Hindu family for a 

declaiation that a mortgage executed by anotlier eo-parcOTer of 

tamil^j- property is without consideration, or not binding 

(iii) of^^Sdull Act.« 

bv a^third^nlrf.''“t^T ‘=“°‘'“®tion of a mortgage bond executed 
and e it hL tr " plaintiff in possession 

reltt w S i? ^ consequential 

reuer, AMtliin b. / (iv) (c) of the Act.^*^ 

f declaration of title alone is maintainable 

nhere defendant is not in possession of property claimed, and the 
property is in possession of Collector.-^ 

251. (9) A suit for declaration that plaintiffs were occunanev 
raiyats, and not tenure-holders, and also thr a declaratLnEhe 
survey entry describing them as tenure-holders is “onfatd 

not binding on them, is substantially a suit for mere declaration 

252. (10) A suit for declaration of title, with recovery of 

possession ot certain revenue-paying estates, on the grouS of 
irregular sale proceedings in execution of a mortgage decree 
alleged to have been previously adjusted, is a suit for fosSn 
of land "ithm the meaning of a. 7 (v) (a) of the Court-Fees Art 
Act^*' valorem, duty imder S. 7 (iv) (c) of the 

Similarly, a suit by a joint owner of property 
for leco^el•y of pos.session of property sold without plaintiff’s 

orhwa’licUt/of ralf’ lol dfeWtion 

01 nivaliclity ol bale, or the cancellation of the sale-deed and 

amendment can be allowed omitting the relief by declarS Sd 
consequential rclief.^'^ ^ ^trciaraiion ana 


(43) Umaranticjfifa Bibi v. Januranmessa Bibi^ 37 C.L J 499 

(44) Shamdas v. Chumda.^, 78 1.0.783=1925 Lah. 90, 

(45) Karam K)ian v. Boruai. 5 All .3.31 / p r \ ji t «» 

38 .Mail. 92C (F.B.); AVmmrfaa v. Vs l“£ ^8^1925 

Lah. 90; I enkata Banuini v. A'arai/an^fami, 87 J.,C. 660=1925 Mad 164- 
but compare, Parvaii Bat v. Viifvanath, 29 Bom. 207. ^ ^ 

(46) ^tidKippa V. J?«c/irtppfl, IG I.C. 1005=36 Bom 628- affd on 

appeal to P.C. in 43 Bom. 507=21 Bom. L.R. 459 (Pl.C^* ' 

A>r« V Bhupat, 50 I.C. 298=4 P.B.J. 302; dompare 
=2* O W ^"^”*83^"^^^ ' ■ ^ Secretary of State, 40 1.0. 96=44 C^. 352 

1922^06^*” -fiToiuta v. Debendra Xarain, 49 Cal. 880=70 I.C. 101= 

A*ara»« Bi^hwar Nath, 4A AU. 629=68 I.C. 261=1921 
^11. 3o8; also see Gangadei v. Sukhdeo Prasad, 84 I.O. 624=1924 All. 612 
—47 All. 718; and In re Seethayanvma, 48 Mad. 6p2. 
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254. (12) A suit by the reversioners praying for a declara¬ 
tion that a sale executed by a Hindu ^vido^\^ M'ith limited rights, 
is void and ineffectual against the reversioners, and for possession 
of the pi’operty after her death, is one for simple possession not 
falling under S. 7 (iv) (c),. as the relief in resi^ect of the sale- 
deed is unnecessary.^® 

255. (13) A suit by a Uiiidu son, governed by Mitakshara 
Law, to recover family properties, ignoring a mortgage 
executed by the father which does not bind the plaintiff’s share 
in the property does not substantially seek the setting aside of 
the mortgage-deed, and the Court-fee need be paid as in a 
possessary suit on the value of the son’s share.' 

258. (14) A suit for avoiding a mortgage-decree to which 

the plaintiff was not a party, is a suit for mere declaration 
without a consequential relief." 

257. (15) A suit by a minor to recover possession of 
property, ignoring a void transaction by his guardian, is not a 
suit for cancellation of the deed, within the meaning of S. 7 (iv) 

(c)." 

258. (16) A suit for the removal of a mictwalli and Ima- 
mam of a mosque, where plaintiffs are not seeking possession of 
the mosque jiroperties for themselves, is not a suit falling under 

S. 7 (iv) (c).-* 

259 (17) A suit under S. 92, Civil Procedure Code, where 

the defendant denied the existence of the trust, and claimed title 
in himself, is one for declaration, but no consequential relief is 
involved, so as to make !S. 7 (iv) (c), applicable.** 


260. (18) A suit under S. 77 of the Registration Act, to 

direct registei'ing of a Will disposing of a valuable property, is 
yet not a suit in which it is possible to estimate at money value 
the subject-matter of the suit,® and it is not a «uit for a declara¬ 
tory decree with consequential relief within b. 7 (iv) (c) of tne 

Act. 

^0) ra« Barn V. Salia Ba... 57 I.C. ^-L.J. 

’Vurga Vas, 113 I.C. 908=1929 Lah,. 448; also see 
Sri Bam v. Mathura Prasad, 85 I.C. 349—1925 Oudli 500^ 816—1928 

M loci., 1933 Hang. 109 (MoHgage 

exel^te^'bj ndiior, suit to set aside such mortgage is unnecessary. S. 7. (iv) 

MuhanU AU, 53 P.B. ^00=32 P.W K. 190S. 

(5) Belt Ram v. IsUardas, 8 Lah. 7^0—1928 Lah. 113, 

(6) Ramu Aiyar v- SmiTcara Aiyar, 31 Mad. SDj compare 12 M.L.J. 


88. 
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261. (19) W^here the plaintiiF sued simply for a declaration 

that the Will by the deceased is genuine, and that a certificate 
under Act, XXVII of 1860, was erroneously granted, it was held, 
that the suit does not fall under S. 7 (iv) (c) of the Act.^ 


262. VIII. VALUATION OF SUITS—A. Valuation for 

Court-fees. \ aluation of suit for Court-fee at option op 
PLAINTIFF. It has been, pointed out in Paras. 82 to 89, anU, 
that m all the six classes-of suits described in S. 7, para. 4, the 
valuation of the relief claimed in the plaint rests with the plain¬ 
tiff, who is free to value the relief as he chooses, and such valua¬ 
tion is to be finally accepted by the Court.The Court-fee is 
payable valorem, on the amount at Avhich the plaintiff values 
the relief sought by him.® The value for purposes of Court-fee 
IS to be determined first, and that for purposes of jurisdiction 
must folloAv on the same.^® Where the plaintiff does not value 
the relief for Court-fee, the valuation for jurisdiction, may be 
adopted for Court-fee, unless the plaintiff amends the plaint, by 
valuing the relief for the purposes of Court-fee at a reduced 
amount.” When the plaintiff does not value the relief for 
Court-fee, or for jurisdiction, in a suit to set aside a decree as bad, 
the plaintiff should pay Court-fee upon the amount at which he 
values his loss and not on the whole decretal amount.^- However, 
the plaintiff’ may make an amendment in the plaint that has been 
filed,^^ and .shall have to pay Court-fee accordingly, e.g., where 
the plaintiff fails to ask for a declaratory relief, but is found 
not to be entitled to possession without first obtaining a declara¬ 
tion^^ or, where the plaintiffs fixed a high valuation for purposes 
of jurisdiction on the understanding that they would have to a 
pay a fixed Court-fee only.^^ The value for purposes of Court- 


(7) Gaiiffamoni v. Gopal Chandra, 19 W.R. 214. 

(8) 4 All. 320; 2 Bom. 219; 17 Bom. 56; 43 Bom. 507=1918 P.O. 
188; 44 Bom. 331; 32 Cal. 734; 50 Cal. 604=75 I.C. 474=1923 Cal. 311: 
111 p.R. 1913 =22 I.Cf. 503 (F.B.); 9 Lah. 366=107 I.C 609=1927 
Iiah. 890; 23 Mad. 490; 36 I.C. 831; 40 I.C. 620; (Mad.): 1931 Mad. 
375=132 I.C. 129; 125 Judicial Record (N.-W.F.P.) ; 79 I.O. 668 <'Naff 1 • 
99 I.C. 868=1927 Nag. 375; 84 I.C. 201=1924 Rang. 378 (2)* 61 I.c! 
565=1921 Pat. 57; 1928 Oudh 260=107 I.C. 330; and 1930 Oudh 104* cf» 
1933 Rang. 40 (Plaintiff cannot place arbitrary value); but see 1933 Lah. 
246 (Court cannot revise it, however, arbitrary such value may be). 

(9) 1885 A.W.N. 48; 31 Cal. 511; 44 I.C. 398=75 I.C. 567=1923 

Cal. 329; 28 I.C. 79=38 Mad. 922 (F.B;.); 85 I.C. 538=1925 Pat 703; 

120 I.C. 408=1930 Nag. 20; 117 I.C. 701=1929 Cal. 141; 10 Pat. 432 
^=1931 Pat. 78=130 I.C. 46. , a . 

(10) 47 AU. 501=87 I.C. 190=1925 All. 602; 22 I.C. 503=111 P.R. 
1913 (F.B.); 1930 Cal. 686=58 Cal. 281=34 C.W.N. 870. 

(11) 31 I.C. 807 (Oal.); 33 B.C. 624 (U.B.); 1931 Lah. 307=133 
I.Q. 120; 92 I.C. 730=1926 Mad. 591; 1932 All.,114; 1929 All. 308; 1931 
Pat. 78=10 Pat. 432=13. I.C. 46. 


(12) 30 I.C. Ill—42 Cal. 370, {Ganesh Bhagat v. Sarada Prasad) • 

(13) Sitaram v. Hanuinan Prasad, 1927 Pat. 413=100 I.C. 632=8 
P.L.T. 145. 

(14) Bobrah Tula Bam v. Dwarka Das, 1928 AU. 248=50 All. 610= 

26 A.L.J. 316. } 

(15) Kamla Prasad v. Jagamath Prasad, 1931 Pat. 78=10 Pat. 432= 
130 I.C. 46; also see 111 P.R. 1913 (F.B.). 
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fee and jurisdiction is to be the same under S. 8 of the Suits 
Valuation Act. The reliefs for declaration, and consequential 
relief, may be valued as a vhole, the plaintiff liaAun" the ri"hr 
and duty to put such one single entire sum as representing the 
value of the total relief sought by him in the siiit.’*^ The two 
reliefs may not be capable of independent valuation, or they may 
be so connected together as not to be regarded separately, and a 
combined valuation is not objectionable.^* Where the suit was 
valued for purposes of jurisdiction at I\s. 2,100. being Ks, 2.000 
for the declaration, and Rs. 100 for an injunction, and the value 
for declaration was deliberately raised, the Court held that the 
plaintiffs were bound to pay Court-fee on the sum of Rs. 2.1002® 
Similarly, in Mani Lai v. Thokar Ladhcy Gopal, the Allahabad 
High Court observed, that “if for purposes of jurisdiction the 
plaintiff sets a high value on the relief by way of declaration, and 
a merely nominal value on the relief by way of injunction”, the 
relief sought” on which the Court-fee must be levied is the sum 
total of the two reliefs.'^ It was held hy the IMadras Iligli Court 
in Azhnuddiyi v. Kodirsa that the ])Iaintiff is entitled 

to value the injunction relief arbitrarily, and such value is con¬ 
clusive.^^ Where the plaintiff has wrongly valued the declaration 
and the consequential relief of injunction separately, and given 
the sum of the two valued as the value for purposes of juri.sdiction 
and Court-fee, the plaintiff should be required, by amendment, to 
value the consequential relief of injunction alone under the last 
sentence of S. 7, Cl. (4) of the Coui*t-Fees Act, and to mention 
that value in that plaint as the value for i>uri)OKes of jurisdiction 
and Court-fee.”- In Allahabad case, of Mt. Jogeshra- v. Varga 
Prasad Singhy^^ the plaintiff had put a value of Rs. 6.800 on the 
first relief as to the decree to be set aside, and the second relief 
of injunction was valued at Rs. 100 only, and he was reipiired 
to pay Court-fee on the total amount of R-s. 6.900, ad vtdorem. 
both for the Court below, and in appeal. Thus, where the reliefs 
by way of declaration, and consequential prayer are separately 
valued, the proper Court-fee to be levied is on the total valuation 
of both the reliefs, wliieh together make the ease fall under fe. 7 
(iv) (c) of the Act. And, if the eon-sequential reliefs prayed for 
are more than one, each one of the consequential reliefs has to be 
Valued separately, and the Court-fee payable is on the aggregate 


(16) In the matter of Kalipada MulharjeCy 1930 Cal. 686=58 Cal. 281 

=34 C.W.N. 870. 

(17) Hajgopala Naidu v. Vijayraghavalu, 25 I.C. 683=38 Mad. 

(18) Gurdwara M<a\aat JowaUi Singh v. K<ila Singh, 1931 Lal>. 307— 
133 I.C. 120=32 P.L.R. 193. 

(19) , 47 All. 501=1925 All. 602. 

(20) 43 I.O. 995=1918 K.W.N. 40; cf. ^ 

(21) Chelasami Ramiah v. CAeto.wm/ 18 I.C. 363—24 il. 

h.J. 233=13 M.L.T. 128=1913 M.W.N. lOo, folld. m 43 I.C. J9o_ 

1918 M *W.N 40. 

(22) AsUnuddin v. Kadirsa toother, 45 ^ 

follo^hg Krishjia Uallar v. Secretary of State, 2o I.C. 37o_1914 M.W.Is . 

767=16 M.Ii.T. 516. 

(23) 24 I.O. 679=36 All. 500. 
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value of the consequential reliefs, and declaration, viz., on the 
total valuation of the suit, as stated by the plaintiff.^"* 

263. VIII B VALUATION FOR JURISDICTION.— 

Valuation of suit for jurisdiction, is the same as for Court- 
fee. It has been seen above the plaintiff is entitled to put his own 
valuation to a suit for declaration and consequential relief, falling 
under S. 7 (iv) (c) of the Court-Fees Act, and, the jurisdiction 
of the Court would depend on tlie valuation put by the plaintiff.^'* 
Their Lordships of the Pri\w Council have athrmed the principle, 
previously applied by the High Court of Bombay, that “where a 
plaintiff sues for a declarator^’ decree and asks for a consequential 
relief, and puts his own valuation upon that consequential relief, 
then for the purposes of Coin*t-fee, and also for the purposes of 
jurisdiction, it is the value and the plaintiff puts upon the plaint, 
that determines both“.-® But, the Oudh Chief Court, observed 
in Rajevdra Balsh v. Bahu Rani, that cases, cited from different 
High Courts allow arbitrary under-valuation by the plaintiff, in 
suits under S. 7 (iv), but a case of arbitrary and exaggerated 
over-valuation, where a plaintiff has sought to bring his suit 
in a Court of liigher jurisdiction by falsely overestimating the 
value of his claim, should be met by bringing into use the Courtis 
extraordinary powers, under S. 151, Civil Procedure Code.^^ It 
may also be noted that so far as ^ladras Presidency is concerned 
where the subject-matter of dispute is immovable property, S. 6 
of Madras Act V of 1922, requires that the valuation put by the 
plaintiff should not be less than half the value of the immoveable 
property concerned.-® It is, however, unnecessary in such a ease 
to have the whole of the property valued. It would be suflBcient 
if only such portion of the property, as is the subject-matter of 
the dispute, is valued.^ lender rules of the High Court, the 
Court-fee and the jurisdictional value of some suits has been 
fixed within certain limits; and the plaintiff has to keep within 
those limits, when valuing the relief sought, with reference to 
S. 9 of the Suits Valuation Act, e.g., in suits for declaration with 
consequential relief, in the nature of an injunction.®® 


(24) Azinuiddin v. Kndirsa B<vtther, 43 I.C. 995, supra. {Held, that 
“If along wth the injunction relief, additional consequential relief or reliefs 
are prayed for, they should, of course, be also valued according to law.) 

(25) See Para. 202, ante; also see The Offioial Trustee of Bengal v. 
Gohardhan Guchaii, 118 I.C. 357=33 C.Wi-.N. 231. 

(26) Sunderhai v. The Collector of Belgaum, 52 I.C. 897=43 Bom. 376 
(P.C.)=21 Bom. L.R. 1148=L.R. 46 I.A.. 15. 

(27) 107 I.C. 3.30=1928 Oudh 260. 

(28) Ambalam v. Bamachandra, 89 I.C. 930=1925 Mad. 1143=21 L. 
W. 699. 

(29) Ibid-., 89 I.C. 930, supra. 

(30) Ehair Ahmad v. Mir Ahmad, 13 I.C. 408=93 P.B.B. 1912; 
compare, Baj Krishna Deg v. Bepin Behari, 17 E.O. 162=40 CJal. 245 (Cal.); 
(Arbitrary value not allowed, and plaintiff required to pay Court-fee on 
the valuation stated for purposes of jurisdiction); and alro cf. Harihar ▼. 
Shgamtal, 21 I.C. 404=40 Cal. 615. 
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It lias been held by the Punjab Chief Court, in Barru v. 
Z.achhnxay\,^^ that “where the suit relates to land or to an interest 
in land of which the value has been determined by the rules under 
S. 3 of the Suits Valuation Act, the amount at which for purposes 
of jurisdiction the relief soufrht in the suit is valued, cannot 
exceed the value of the land or interest as so determined (S. 4 
of the Suits Valuation Aet)“: and “Avhen the value of the 
subject-matter of the suit has been determined by rules made 
under S. 9 of the Suits Valuation Act, the value of such suits 
for purposes of the Court-fees and of the Suits Valuation Act 
shall be as determined by such rules 

264. C. VALUATION IN APPEAL . - C 'OXTKT-FEE PAYABLE 
ON THE memorandum OF APPEAL, is the same as that ])aid on the 
plaint in tin* suit. In a suit to set aside a trust-deed, the defen- 
diant may have no personal interest at all, and yet the subject- 
matter of the appeal may be as valuable as the subject-matter of 
the suit.*''- The defendant in his aiijieal should not depart from 
such ori"inal valuation, "iven by the i)laintiff in his plaint, where 
the subject-matter continues to be identical.'^^ The reference to 
appeal in the last paragraph but one of the sub-section may well 
apply to the case in which the subject of the appeal is not co¬ 
extensive with the subject-matter of the suit, in which case it 
would be unjust that the party appealing should be bound by 
the original valuation.Where a decree awards possession on the 
condition that the plaintiff do pay off all incumbrances on the pro¬ 
perty, and the plaintiff apjjeais asrainst the portion of the decree 
requiring him to pay off all incumbrances, the Court-fee payable 
on.the memorandum of appeal must be ad valorem on the value of 
the incumbrances.An appellant who claims on appeal that a 
portion of the property is not liable to be sold in execution of a 
mortgage-decree, must pay ad valorem Court-fee on the appeal,®® 
The reason is that the relief Avhich the appellant asks is not in 
the nature of a declaratory relief, but also aims at the consequen¬ 
tial relief of the exemption of property from sale in pursuance 


(31) 111 P.R. 1913=22 I.C. 503 (F.B.). 

(32) MohamM Mosik v. Malkai, 10 Cal. 380; also sco Satuih Cluindra 

V. Kalidasi, 68 II.C. 577=1922 Cal. 203; (mere the suit was for cancella¬ 
tion of a deed, valued at Rs. 1,21,360 and the appeal was alleged to be 
“for a declaration" on Rs. 10 stamp; that an appeal directed against 

a comprehensive decree eaneelling the partition deed, determining^ a question 
of title to properties, and directing partition of all the properties in suit, 
and making the defendant liable for accounts, could not be described as an 
appeal for declaration merely. 

(33) Saniiya MavaJi v. .I/itinmnirtl, 23 >tad. 490=10 M.L.T. 240. 

(34) Ibid. 

(35) . KisJiendutt Mi-user v. Kastu Pande, 57 I.C. 481=5 P.L.J. 455 
=1 P.L.T. 738. 

(36) Sheoraja v. Debin Din, 5 


O.L.J. 063=48 I.C, 535. 
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of the mortg-age-decree.^"^ Similarly, where in a suit for sale on 
a mortgage, one of the defendants claimed priority in respect of 
a charge in her favour, and the Court decided that the plaintiff^s 
mortgage was prior in date, and the defendant appealed seeking 
in her appeal that her security should have priority, it was held 
that the defendant must pay ad valorem Court-fees on the amount 
of her mortgage inasmuch as she was seeking a declaration with 
consequential relief.To the same effect, is the decision in Kundan 
Lai V. Dull Chanda where defendants in a suit for sale on a 
mortgage, impleaded as subsequent mortgagees, claimed to be 
prior mortgagees, and appealed against the decree in plaintiff’s 
suit praying for a declaration that they were prior mortgagees, 
the relief sought in appeal was taken for a declaration with conse¬ 
quential relief, liable to Court-fee ad valorem, under S. 7 (iv) 
(c) of the Aet.^® The Court-fees on appeal must be regulated by 
a consideration of the relief sought in appeal. For instance, 
where in a suit for the release of certain property from attachment, 
after a claim made by the plaintiff in respect of that property 
was rejected, in which the ostensible owner is joined as a party to 
the suit, being in alleged wrongful possession of the property, and 
the plaintiff succeeds, the attaching creditor’s appeal would be 
only against the declaratory relief on 10 only, but if the 

ostensible owner appeals, the Court-fee would be calculated upon 
the value of the property.^® Further, the nature of the reliefs 

sought MAY VAR.Y AT THE STAGE -SVHEN APPEAL IS PREFERRED, and 

the Court-fee leviable will be upon the altered relief in appeal."*^ 
For example, where Tn a suit for declaration, temporary injunc¬ 
tion as a consequential relief was prayed that until the disposal 
of the suit, the parties should not proceed with the hutioara case, 
and the claim decreed was purely a declaratory relief, it was held 
that an appeal directed against the declaration made in the decree, 
was for a declaration without any consequential relief, and the 
suit should be treated as falling under Art. 17, Sch. II of the 
Act.^- Here the consequential relief no longer existed, and hence 
a non-existent relief could not be valued, even arbitrarily under 
S. 7 (iv) (c). But, conversely, where a declaratory relief asked 
in the plaint had not been granted, and the decree passed, was one 
for recovery of possession of property paying annual revenue to 
Government, the defendants were held entitled to appeal against 

(37) Per Liiidsay, J., in 5 O.L.J. 663=48 I.C. 535, ^pra; citing 
Kesavarapu v Kota Seddi, 30 Miad. 96=16 M.L.J. 458 (P.B.); followed 
in Jugal Pershad v. Parbhu Xarain, 8 I.C. 1145=37 Cal. 914. 

(38) Moil Begam v. Har Prasad, 47 I.C. 311=16 A.L.J. 81. 

(39) Kundanlal v. DuU Chand, 54 All. 347=140 I.C. 39=1932 All. 
221=1932 A.L.J. 45. 

(40) Chandradhari v. Tripan Prasad, 43 I.C. 971 (Pat,). 

(41) NeJca Tetvari v. Kisf^un Prasad, 80 I.C. 563=3 Pat. 640=2 P. 
L.R. 193=1924 Pat. 582. 

(42) Thid., 3 Pat. 640=80 I.C. 563=1924 Pat. 582, ffupra. 
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THE DECRIEE AS IT STOOD, and to value their appeal'*^ for the pur¬ 
poses of Conrt-fees, under S. 7 (v) (o) of the Act. Where 
a mortgage-decree was passed with a direction that a charge on 
the mortgaged property lield by one of the defendants was liable 
to be sold in execution of the decree, and the defendant preferred 
an appeal praying for modification of the decree by granting a 
declaration that the plaintiffs were not entitled to get his right 
sold, the PRAYER IN APPEAL was held to clearly amount to a claim 
not merely for declaration, but also for a consequential relief 
which was in no way superfluous: accordingly, the case was 
governed by S. 7 (iv) (c) and the Court-fee was to be paid ad 
val 4 }rem in appeal on the amount at which the relief sought was 
valued in the memorandum of appeal,^'* 

265. VII. D. VALUATION UNDER MADRAS AMEND¬ 
MENT. —In cases falling under S. 7 (iv) (c), of the Court-Fees 
Act, i.e., suits to obtain a declaratory decree or order where 
consequential relief is prayed, where the relief sought is with 
reference to any immoveable property, a minimum value of half 
the value of the immoveable property calculated as in manner 
pro\’ided in para. V, of analogous provisions, Arts. 2 and 4, Sch. 
I, is provided.Accordingly, where a person brought a suit as 
beneficiary under Certain trust, in order to recover certain pro¬ 
perties forming the subject-matter of the trust which had been 
alienated by the trustees, one by sale, one by mortgage, and the 
remainder by lease. Art. 17-/5 was held inapplicable, and the case 
was governed by S. 7 (iv) (c), and the Court-fees was held pay¬ 
able according to the proviso which applies to the ^Madras Presi¬ 
dency, to be calculated in the manner provided by para. (5) of 
tlie section, and not at half the market-value of the properties. 
Similarly, where the plaintiffs sued for possession of a certain 
share in the family property, and for a declaration that a previous 
partition and alienation made by the other members of the family 
are not binding on the plaintiffs, the suit was held to be for 
declaration as only ancillary to the prayer for possession, and the 
case was goyerned bj’’ S. 7 (iv) (c) of the Court-Fees Act, as 
to which the Madras Amendment applied, i.c., the valuation for 
purposes of Court-fees was one-half of the value of the immove¬ 
able property affected by the declaration, valued as provided by 
S. 7, Cl. (5) and not by S. 7 (iv-A).^^ It has been explained 
in In re VentikrishTia Pattar*^ that the Madras proviso applies 


(43) ^up Naram v. Bisliwa Nath Singh, 68 I.O. 265 (267)—44 All. 

629=1922 All. 358=20 A.L.J. 587. _ 

(44) MaTcun^ Bavi v. Jtuqiya Khatun, 131 I.O. 39—1931 All. 251— 

1931 A.L.J. 150. 

(45) See Comments, Para. 132, ante. 

(46) Venlcatalal v. Kosaldajni Bavaji, 1931 Mad. 24=130 I.C. 449=61 
M.L.J. 39=33 M.L-W- 206. 

(47) Karaga Gowda v. Somappa Gowda, 140 I.O. 585—1932 M.W.N. 
1322=36 L.W. 793=1933 Mad. 93. 

(48) 1927 Mad. 348=100 I.C. 263=52 M.L.J. 121—25 M.L.W. 158 

=38 M.L.T. 18. 
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A\ here the question of title is not incidental, as in V^aiyapuri Chetty 
V. Raywhandra Tlicvar*^ but, where the question of title is not 
raised at all and the relief sought is the declaration of a right 
OF EASEMENT, M'liich refers to no innnoveable property that can 
be possessed as contemplated by Cl. (5), the Madras proviso 
cannot be made applicable. 

266. Vm. E. PARAGRAPH IV-A.— The Court-Fees 
Amendment (^Madras) Act V of 1922, adds paragraph IV-A 

between paras. I\ and V of the Pi’incipal Act. Para. IV-A runs 
as follows:— 


**Tii a suit for cancellation of a decree for money or other 
property havin" a money-value, or other document securing money 
or other property having sueli value, according to the subject- 
matter of the suit, and such value shall be deemed to be if the 
whole decree or other document is sought to be cancelled, the 
amount or the value of the property for which the decree was 
passed or the other document executed, if a part of the decree or 
other document is sought tc be cancelled, such part of the amount 
or value of the property.^’ 

267. The paragraph consists of two parts, the first part 
specifies the clas.ses of suits to which this provision is applicable. 
The provision is not meant to be exhaustive, or co-extensive with 
S. 7 (iv) (e) of the Court- Fees Act and it embraces firsUy, suits 
for the cancellation of a decree, for (a) money, or (6) other 
property having a money-value; and, secondly^ suits for the can¬ 
cellation of other document securing {a) money, or (&) other 
property having a money value. The second part of the para¬ 
graph lays down the rule as to computation of the value of such 
suits for the purposes of Court-fee. 

268. This new paragraph is quite different from clauses (iv) 
{a), {h) or (c) of the Court-Fees Act, and does not provide for 
a mode of calculation of value of property, which is not the market- 
value, but the statutory value where it is fixed by the Act.®® 
The proviso merely introduces a DO^VNWARD limit below which 
consequential relief sought on declaratory decrees, in respect of 
immovable property shall not be valued.^ This fixing of a mini¬ 
mum value in suits of the classes specified in the proviso is a 
curtailment of the pri\dlege of the suitors to value suits for 
declaration with consequential relief, at their option.^ 


(49) 192.5 Mad. 1143=89 I.C. 930=21 M.L.W. 699; (The words "with 
referi-nco to*’, construed to mean ‘‘involving the possession of'*). 

(50) Venlcaia Siva v. VonTcaia Narasimha, 1932 Mad. 605=139 I.C. 
137—63 M.L.J. 764; also see Doraisivanxi Heddiar v. Thanga/velu MudalUiTf 
119 I.C. 38=1929 Mad. 668. 

^(1) Ihid.t 1932 Mad. 605; also see Alagir v; Srinivasa^ 91 I.O. 709= 
1925 Mad. 1248=50 M.L.J. 406; (Value of suit is valu© of property for 
which a document was executed). 

(2) 1932 Mad. 605=139 I.C. 137, supra. 
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269. THE ^OBJECT.—The suits falling under S. 7 (iv) (a) 
would cover suits to set aside decrees for money, or other property 
having a money-value,*'* and Court-fee has to be paid under the 
new sub-section, which is a special provision, excluding the appli¬ 
cation of tlie general classification, with a value more favourable 
to plaintiff.^ The object was to provide for additional revenue, 
and no attempt was made by the IMadras legislature “to revise 
the Act so as to reconcile conflicting decisions or to .settle contro¬ 
versial questions”.*'* 


270. THE APPLICATION OF PARAGRAPH. —Where 

the decree that is sought to he set aside is not of the class refer¬ 
red, it is not one for money, or other property having a 


money value, or secondly, where the document so\ight to be can¬ 
celled is about properly which Itas no money value, this sub-clause 
would be inajiplicable. Hut the clause would apply to a suit by 
minor sons of a Hindu father, to set aside alienations made by the 


father not only as the manager of a joint Hindu family, but al.so 
as their guardian, which are printa facie good, unless it can be 
established that the alienations were for unnecessary or illegal 


purposes.** Wliere a reversioner seeks to set aside a decree 
against him and the widow, the claim is to he treated as falling 
under S. 7 (iv) (o), and the value of the immoveable property is 
to be calculated under S. 7 (v) (h) at ten times the revenue.^ 


Where a purchaser sued for a refund of Rs. 1,000, the part pur¬ 
chase-money paid by him in cash, on the ground that the defendant 
had played a fraud on her by suppi*essing important facts, and 
prayed for a declaration that the sale-deed executed in his favour, 
as also the mortgage-deed for Rs. 1,300, the balance of sale- 
consideration executed by him, were invalid, it was held that the 
main relief claimed was really the setting aside of the conveyance of 
the immoveable property, and the claim for money was only ancil¬ 
lary' to it: and the new clause applied to the case and Court-fee 
had to be paid on the total purchase-money of Rs. ^jSOO.'* Where 
a suit for possession of zamindary property, and maintenance was 
withdrawn under a compromise decree, so far as zemindary pro¬ 
perty w'as concerned, and only maintenance was awarded under 
the decree, and later a suit was filed to set aside the compromise 
decree, it -was held that the decree did not secure to the plaintiff 
anything except the maintenance awarded, and no immoveable pro¬ 
perty was secured. Consequently, that the proper Court-fee pay¬ 
able was that payable under Art. 17-A, Seh. II of the Court- 


(3) Venl-ata Siva v. Wnl^ata Narasimha, 1932 Mad. 605—139 I.C. 137 
=63 M|.L.J. 764. 

(4) rbuh, per Awnanthnkiishna Ayyar, J. 

(5) See Fort St. George Gazette, dated 7tli February, 19-2, Part I , 

(6) Alagar Aiyangar v. Sri7iiva,sa 1248=91 1.0. 

709=22 M.Li.W. 515=1925 M.W.N. 777—oO M.L.J. 406. 

(7) Venkata Naranimha v. Chandrayya, 105 I.O. 171=1927 Mad. 825 

=53 M.L.J. 267=26 L^.W. 159=39 M.L.T. 193. w t t 

(8) In re Lakshmi Amnuil, 1926 Mad. 96—91 I.O, 729—49 M.L.J. 

608=1925 M.W.N. 826. 



236 


The Court-Fees Act. 


[Chap. Ill 


Fees Act, as amended by the Madras Act V of 1922. In this 
ease the ratio decidendi was that the effect of the setting aside of 
the compromise decree was that the suit which had been withdrawn 
would have to be proceeded with, but the right to prosecute a 
suit did not by itself give any property to the plaintiff, and 
S. 7 (iv) (a), would not be applicable to the case.® This para¬ 
graph will not apply where the decree sought to be cancelled is 
itself a declaratory decree, br one for restitution of conjugal 
rights, which is not capable of a money valuation. The paragraph 
would be equallj’’ inapplicable where the prayer for cancellation 
of the document is unnecessary, and may be ignored as a surplus- 
age. But, where a person sues for setting aside a document to 
which he is a party, and adds a prayer for recovery of possession 
of the property, the fee leviable is under para. 4 -j 4, where the 
Madras Amendment applies.^® Similarly, where the document to 
be set aside, is one which prima facie binds the plaintiff, the suit 
treated as one for cancellation of an instrument will come under 
S. 7 (iv-A), e.g., where, the mother, as guardian, under the Hindu 
law of her minor sons, executes a release deed on behalf of the 
minors, the release deed is not null and void, but only voidable 
at the instance of the minors, after attaining majority, and a suit 
by the minors for declaration, and injunction would be in sub- 
.stance a suit for the cancellation of release deed affecting minor’s 
interest in immoveable property.In Govindan Nair v. Madhavi, 
it was held by Ananthakrishna Ayyar, J.. that in a suit to set 
aside partition deed so far as plaintiff’s share is concerned. Court- 
fee is to be paid on plaintiff’s share only.'^ 


.^ 7 ?" yALUATION.—The wording of the paragraph suggests 

that the valuation of the subject-matter of the suit, for purposes 
of the Court-fees is in accordance with the statutory mode of 
computation as provided for in S. 7 (v) as in the case of possessory 
suits. But there is some conflict of decisions on the point which 
may be noticed. In Alagar Ayyangar v. Srimvasa,^^ the ease 
was an alienation of family property by a Hindu father not 
merely as manager of the family but also as guardian of his 
minor sons. The suit by the sons for a declaration that the 
alienation did not a^ct their share in the property was treated 
as a suit for cancellation of the sale-deeds, falling under S. 7, 

xr * as amended by the Madras Act 

V of 192^, and Court-fee was held payable on the amount of the 


(9) KuIanJai v. Indian, 1928 Mad. 
=55 M.L.J. 345=27 M.L.W. 286. 


416=108 I.C. 539=51 Mad. 664 


(10) Ref. and of., Para. 268, antie. 

119 BcdC^ar v. Thanaavelu MudaXiar, 1929 Mad. 668= 

(12) 1932 Mad. 491, distinguishing and explaining Alagar Ayyangar 
V Srxnxyasa Ayyangar, 91 I.C. 709=1925 Mad. 1248, as not laying domi 
that plaintiffs have to value their relief at the whole of the amount of the 
sale-deed and not simply with reference to the share claimed and relying 

on 8 I.C. 512 (F.B.) that in a suit for partition, the value of plaintiff's 
share is considered. 


(13) 91 I.O, 709=1925 Mad. 1248=50 M.L.J. 406. 
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consideration for tlie alienation which Ava;s sought to he set aside. 
In Veevanigavahi v. Sreeramulu,^^ it was held by a Bench, that 
a minor has not got to set aside the transaction by a guardian 
in suing to recover the property; and that, he can ignore the 
transaction and merely i^ray for possession. That being so he 
does not seek cancellation of the instrument, and therefore, Cl. (4- 
A) of S. 7, Court-Fees Act, does not apply. The ruling of the 
single Judge in Alagar Aigangar v. Srinivasa Aygangar,^^ Avas 
not agreed to. The Court suggested the expunging of the 
unnecessary words “setting aside“ from the plaintiff’s prayer. 
In Venkata Naraslniiub v. Chmidt'ugga,^*^ (Krishnan and Odgers, 
JJ.,), the value of the suit, after excluding the moveable pro¬ 
perty as to which no i*elief was asked, was calculated by comput¬ 
ing the value of the immoveable property under S. 7 (v) (a) at 
ten times the revenue. It was observed that the appellants were 
asking for the decree to be set aside, and the subject-matter of 
that decree so sought to be set aside Avas “tlie Avhole of the im¬ 
moveable propert}^ in that suit”. On the point being raised, 
“whether the market A’alue of the property should not be taken 
for the purpose of this A'aluation, or Avliether the statutory value 
should be adopted”, the Court expressed its vieAv that “the latter 
is the proper course as there is nothing in the Act to show that 
the market-A^alue is the value contemplated in S. 7 (iv-A). ” It 
was held, accordingly, that “Avhen there is in the Act itself a 
special rule as to valuing property in suits for Court-fees, it is 
proper to take that method of valuation in preference to any other 
method to get the value Avhere there is no indication that any 
other method should be adopted”.^' The opposite argument is 
“that the proviso and para. IV-A, were both enacted by the local 
legislature at Madras at the same time, and the mention of the 
methods of computation “as under paragraph V”, in the i^roviso 
and the absence of any such mention of para, (v) in para. (iv-A), 
shows that valuation as per para, (v) AA'as not contemplated in 
determining the value under para. (iv-A)”. This argument is 
hardly convincing, as the legislature could liaA'e easily used the 
expression “market-value” instead of the word “value”, if any 
real difference betAveen the mode of computation in para. (iv-A) 
was intended. The argument that the Avord “value” without 
more means only market-value, in the absence of definition of the 
term in the Act to the contrary, is not conclusive, or even satisfac¬ 
tory, but it seems to be supported by the obserA^ations of Wallace, 
J., in Veeraivna v. Butchayya,^^ that “Avliere the subject-matter 

(14:) 1928 Mad. 816=112 I.C. 96=1928 M.W.N. 389. 

(15) 91 I.C. 709=1925 Mad. 1248=50 M.L.J- 406!. 

(16) 105 I.C. 171=1927 Mad. 825=53 M.L.J. 267=26 L.W. 159 
=39 M.L.T. 193. 

(17) Jbid., 105 I.C. 171=1927 M:ad. 825, supra. 

(18) 50 Mad. 646=1927 Mad. 563=101 I.C. 379=52 M.L.J. 381 
=25 M.L.W. 440. (JS-eld. in Bhanahaggiuvimal v. Mari Amvial^ 1933 Mad. 
671). Held, by Ananthakrishna Ayyar, J., tliat Avhere plaintiff alleged 
that the defendtcnt had a life interest in the property, and prayed for relief 
on that basis, the value for jurisdiction would depend on the market-value of 
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of the suit is so related to things which have a real money-value 
that the relief asked for will atfect these, then the value of the 
suit for the purpose of jurisdiction is to be taken as the market- 
value of the property affected’*. This has been relied upon in 
1932 ^lad. 671. by Anantakrishna Ayyar, J. In view of this 
conflict of views, the question should engage the attention of the 
legislature, meanwhile the interpretation most favourable to the 
subject, has to be adopted. 


S. 7 (4) {d)—Sails to ohlain an inj^inction. 

Synopsis. 

1. Legislative changes. III. Mandatory. 

2. Scope, and applicahility of the 4. Valuation of suits under 01. (d). 

sub-clause. A. for Court-fee. 

3. Different kinds of injunction. B. for Jurisdiction: 

I. Temporary: C. Privy Council Appeals. 

II. Perpetual: 

Comments. 

272. I. LEGISLATIVE CHANGES.— The Bombay Amend¬ 
ment. This sub-clause has been amended by Bombay Act II of 1932, 
by the addition of the words “or other consequential relief,*’ 
These words are quite confusing, and it is not clear what exactly 
the Legislature contemplated by enlarging the scope of the sub¬ 
clause by the addition of these words. The suits to obtain an 
Injunction, falling under Cl. (d), are those where the prayer 
for Injunction is the only relief, or an independent substantive 
relief to be separately valued. Injunction as a consequential 
relief, to a suit for declaration, will fall under S. 7 (4) (c) of. 
the Act. If the Legislature meant this sub-clause to embrace, 
some consequential reliefs, w’hich as consequential relief would 
fall under sub-Cl. (c), to come under sub-Cl. {d) when they can 
be asked for as distinct and independent entity to be prayed for 
as a separate relief, the word other should not have been used. 
This implies that instead of enlarging the scope of this sub-clause, 
by the amendment, the object of the Legislature was to restrict 
the expression ‘Injunction’ to consequential reliefs only. The 
word “or” also presents some difficulty, for it is not clear whether 
the consequential relief is not to be an additional relief in the 
suit, but only alternative to prayer for Injunction as the principal 
relief in the case. The expi-ession could not have been intended 
to make this clause a surplusage, nor inconsistent with the 
accepted interpretation of the sub-Cl. (d) which is commonly 
undei-stood to deal with Injunctions as the main relief in the case. 
But the language used is extremely defective and it certainly fails 
readily to convey what the Bombay Legislature really meant by 
making this change in the wording of the sub-clause. As it is 
worded, all eommentatoi*s have found the amendment to be an 
enigma. 


the properties alienated. The case in KaUiya Pillai v. SaTnaswamia, 119 1*0. 
35=1929 Mad. 396, was distinguished.) 
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273. 11. SCOPE OF THE SUB-CLAUSE .—This sub- 
clause IS eoneerned only witli mandatory, or perpetual Injunc¬ 
tions, when they are claimed as the only relief,*^ or as an 
additional reliei, separate from the other prayer in the suit.^^ 
Where Injunction is asked for, as a consequential relief to a 
declaratory decree, the case would fall under S. 7, para, (iv), 
sub-Cl. (c) . In Gurxivajamma v. VenkatakrUhnamar^ the 
suit for only one relief by way of perpetual Injunction restrain¬ 
ing the defendants from opening certain windows in their pre¬ 
mises which adjoined the plaintiff s house, or from preventing 
the construction of a wall by plaintiff against the said windows, 
for the purpose of erecting an upper storey to plaintiff 's house. 
Similarly, in Donga) si Das v. TJie Municipal Co)n))iUtee-“ the 
suit was for an Injunction restraining the defendant, Municipal 
Committee from demolishing a ihara not constructed in accordance 
with sanction, the prayer was for Injunction as the sole relief 
sought by plaintiff in the suit. But Injunction may be claimed as 
an independent relief, along with another claim in the suit. For 
instance, in Jogalkisho)' v. Bindeshxi Chaubc}j^~^ wliei'e (a) the 
plaintiff sued to recover possession of a piece of land, and also (b) 
asserted his title to an easement of roof water over the defendant’s 
land and (c) lie claimed an Injunction for the removal of same 
buildings made by the defendant on the land in suit, the prayer 
as to injunction was an additional independent relief to be 
separately valued under S. 7 (iv) (c^), while the suit was to be 
valued for relief (a) under S. 7 (v) (d), and for relief (6) 
under S. 7 (iv) (e), of the Court-P^ees Act. Similarly, in 
Thakuri v. B/ak))ia Aax'ain^* wlierc the suit, brought under 
S. 539 of the old Civil Procedure Code, embraced a claim for 
a declaratory decree to the effect that the property in suit was 
endowed property; and also a prayer for the appointment of the 
plaintiffs as trustees; and, there was a further prayer for an 
injunction against interference with the discharge of the duties 
of the plaintiffs as Superintendents: Coui’t-fee was payable in 
respect of the last prayer separately under S. 7 (iv) (d) of the 
Act, according to the amount at which the relief sought was 
valued in the plaint. Likewi.se, in Paru))ial v. AUrnal,^^ where A, 
as the heir of one D, brought a suit against B and C, on two dis¬ 
tinct causes of action for money against B, and against C, the 
suit was for declaration of title with injunction; and the suit, 
thereforcy was one under Cl. I, and Cl. IV (d) of S. 7 of the 


(19) Guruvajamnxe, v. Krishnuma, 24 Mad. 34; also see, Dongarsi Das v. 
The Mufiici 2 >al Commiiteet 116 I.O. 908=1929 Lab. 566. 

(20) Jugal Kiahore v. Bindeshri, 4 AU. 320, Thakuri v. Brahma JVaram, 
19 All. 60; Parumal w.AUvuil, 17 I.C. 44; aud Uari Shanker v. Kali Kumar, 
32 Cal. 734. 

(21) 24 Mad. 34. 

(22) 116 I.C. 908=1929 Lah. 566. 

(23) 4 All. 320=2 A.W.N. (1882), 44. 

(24) 19 AU. 60=16 A.W.N. (1896), 187. 

(25) 17 I.C. 44=6 S.L.fi. 114. * 
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Court-Pees Act, and was stamped ad valorem on each claim. In 
Hari Sanker Datt v. Kali Kitmar Patra,-^ the suit was by plain¬ 
tiff claiming to be in possession of the whole of the jungle in 
question, and the relief which he sought was for a declaration of 
liis title, and an injunction to prevent interference with his 
possession, and damages for the wood taken from the Jungle, and 
the value of the trees cut was separate, to which the relief other¬ 
wise claimed was added, valued at a certain figure by the plaintiff. 

274. INJUNCTION COUPLED WITH OTHER 
RELIEFS.—It has been noticed in comments under the heading 
^‘Declaration and Injunction'% that S. 7, Cl. 4 (c) applies where 
the prayer for injunction is being asked as a consequential relief.^^ 
Where, however, the relief of injunction is the only, or the main 
relief in the suit, and the other reliefs like declaration, or posses¬ 
sion are only subsidiary and ancillary reliefs, which only pave 
the way to the grant of injunction as the principal claim, the case 
falls under S. 7 (iv) {d) of the Court-Fees Act.^® 

275. SUITS FALLING UNDER S. 7 (iv) (d).—The 

following suits have been held to fall under S. 7 (iv) (d)' of the 
Court-Fees Act. 

(1) A suit for declaration of right to use a site alleged 
to be occupied by plaintiff and others, and for declaration that 
the defendant ISIunicipality had no right to use the site in such 
a manner as to deprive plaintiff, etc., of their I’ight of user, to 
which is added a separate and independent prayer for an injunc¬ 
tion to restrain defendants and their transferees from doing such 
act as would affect the property of plaintiff and her right of 
easement.^® It was held that any nominal value permissible under 
terms of the Suits Valuation Act may be assigned to the latter 
portion of the suit {vide direction IV, issued luider S. 9 of the 
Suits Valuation Act) 

. (2) A suit for a peimanent injunction restraining the 
defendant from cutting timber and undergrowth from a Jungle 
belonging to the plaintiff.®* 

(3) A suit by an allottee under a private partition, to stay 
subsequent partition proceedings brought under Reg. XIX 


(26) 32 Cal. 734=9 C.W.N. 690. 

(27) 24 I.C. 679=36 All. 500; 17 Bom. 56; 18 Bom. 100; 33 Bom. 307; 
32 Cal. 734; 34 I.C. 702; 44 I.C. 398; 13 I.C. 408; 111 P.R. 1913 (F.B.) = 
22 I.C. 503; 100 I.C. 263=1927 Mad. 348; 1931 Mad. 69=129 I.C. 625; 
79 1.0. 668=1924 Nag. 316; 94 I.C. 22=5 Pat. 211; 131 I.C. 808=1931 
Pat. 195; 70 I.C. 852=16 S.L.R. 109. 

(28) See para. 273, *‘Scope** of the sub-clause, ante; citing 24 Mad. 34; 
116 I.C. 908=1929 Lah. 566; also 4 All. 320; 19 All. 60; 17 I.C. 44; and 
32 Cal. 734. 

(29) Mt. Mulpulniesa v. Municipal Commi^eioaierf Delhi, 118 P.L.B* 
1904. 

(30) Xhid. 

(31) Saicharan Panda.v. Kunj Behari Das, 46 I.C. 884=3 P.L.J. 639. 
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of 1S14, and to have his possession confirmed, lield to be one for 
a declaratatory decree, or for somethin" in the nature of an 
injunction.^- It was held unnecessary to value the suit according 
to the value of the entire estate. 


276. INJUNCTION UNDER SPECIAL ACT.—A suit 
by a third pei*son, under S. 149 (3) of the Bengal Tenancy Act, 
was held not to be a title suit, ])ut of the natun* of a suit for an 
injunction under the Speeitic Relief Act, or else a declaratory 
suit. The 00111*1, (Tottenham and Norris, JJ.) agreed in holding 
that the suit in J agadamha Devi v. Protup Ghose, was not a title 
suit, but Norns, J., did not tliink it 7ii‘cessary to expr(*ss any 
opinion as to what sort of suit it was.'^'^ This ruling was con¬ 
sidered, and explained in Ruhinn v. Gooljitn where 

it was held that a suit brought under such circumstaiiccs may be 
a title suit, where the ])laintifl'^ ha\e to go into Iheir title to 
establish their right as to matter in dispute by n ason of another 
rent suit. And. it Avas held in K((zl Mrthouuxl M(iz/ntr v. Shciklf 
Kadir^*^ that in a suit under S. 149 of the Bengal Tenancy Act, 
unless the plaintiff establislies his title and ])ossession he is not 
entitled to the order restraining ])aying out of the money under 

Cl. (3) of S. 149. A suit under this section is in the nature of 

interpleader suit, where the cpiestion of title and possession may 
have to be gone into incidentally.^* But. it does not contemplate 
a suit for the establishment of the relation of landlord and tenant, 
beyond the necessity of deciding who is t*ntitled to tlie money 
deposited in Court, and injunction restraining tlu- payment of 
money is certainly an essential paif of the case.^®-^^ 


277. III. DIFFERENT KINDS OF INJUNCTION.— 

Injunctions which may be granted by Courts, in the ca.se of 
breach of an obligation arising from contract or trust are 
Temporary, perpetual, or, Mandatory. 

278. TEMPORARY INJUNCTIONS.—A temporary injunc¬ 
tion may be obtained, at any time after the com¬ 
mencement of a suit, and either before or after judgment, by 
application to the Court, to restrain the defendant from com¬ 
mitting the breach of contract, or other injury of a like kind 
arising ont of the contract or related to the property or 
right in suit. These applications under O. 39, R. 2, arc evidently 
not covered by S. 7 (iv) (d) of the Court-Fees Act. They are 
not suits **toi obtain an Injunction’^; but applic-fitions made after 
the commencement of the suit, to obtain an order for the purpose 
of stajdng and preventing the wasting, damaging, or alienation of 


(32) Joynath Hoy v. Lall Baharloar Smyh, 8 Cal. 126=10 C.L.B. 146. 

(33) rbid. 

(34) 14 Cal. 537. 

(35) 17 Cal. 829. 

(36) 11 C.W.N. 128 (note). 

(37) Gurtulas Rakhit v. Kiimud Bandu Raijy 7 C.Ii..T. 40 (notes). 
<38-39) Barana-th Banerji v. Ananta Bast, 9 C.W.N. ^492. 

C—31 
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any property in dispute, pending the final disposal of the suit, or 
proceeding. These orders may be cast in mandatory form, where 
the circumstances of the case so require. A temporary injunction 
may also be asked in a case as a consequential relief. For 
instance, in Gnlahsinghji v. Lakshmanningji^^ the suit for a decla¬ 
ration of plaintiff’s shares in certain Taluqdari estates, prayed 
also for a temporaiy injunction to restrain defendant from 
cutting and removing timber from certain forests. In GangadJiar 
Misra v. Ra^ii the Pattia High Couft held that 

the ad inferiyn prayer is substantial prayer which makes the relief 
a consequential one bringing the case within S. 7 (iv) (c) of the 
Court-Fees Act. In the case of Deokali Koer v. Kedar Nath,*^ 
there was ad interim injunction in the trial court on the 
application of plaintiff, and that was construed by Sir Lawrence 
Jenkins. C.J., on appeal for declaration of title, as bringing the 
case Avithin S. 7 (iA') (c) of the Act. In the above two cases, the 

ad interim injunction foianed an item in the subject-matter of suit, 
or appeal. 

279. PERPETUAL INJUNCTIONS .—Perpetual Injunc¬ 
tions are dealt Avith in Chapter X of the Special Relief Act. They 
may be granted, under S. 54 of the Specific Relief Act, subject to 
the other pro\*isions 55 to 57 o,f the Act, to prcA'ont the breach of 
an obligation arising out of a contract or trust, in certain specified 
cases. The defendant is thereby perpetually enjoined from the 
assertion of a right, or from the commission of an Act, which 
Avould be contrary to the rights of the plaintiff. Such suits 
would be covered by S. 7 (iv) {d) of the Court-Fees Act, for 
instance, Avhere the prayer is that defendants be prohibited by 
perpetual injunction from cutting doAvn and appropriating the 
trees in a jungle, Avhich plaintiff oaatis or, Avhere the relief sought 
is that the defendant Municipal Board may be restrained from 
interfering in any Avay Avith the construction of a Chahatra Avhich 
the plaintiff desires to erect on a certain piece of land.**^ 

280. MANDATORY INJUNCTIONS.— When it is neces¬ 
sary’' to compel the perfonnance of certain Acts by the defendant, 
AAdiich the Court is capable of enforcing, Avith a Anew to prevent 
the breach of an obligation arising from contract, trust, or other- 
Avise, the relief may be granted in a mandatory form. A 
temporary, or a perpetual injunction may both be granted in 
this form Avhere the relief asked for by a plaintiff in a suit is for 
grant of a perpetual injunction, and also to compel performance of 
require acts m the mandatory form, the suit will be coA^ered by 
o. 7, Cl. (iv) (<x) of the Court-Fees Act. But, AA’here the suit is for 


(40) 18 Bom. 100. 

(41) 94 I.C. 22=5 Pat. 211=1926 Pat. 249. 

(42) 15 I.C. 427=39 Col. 704=16 O.W.N. 838. 

(43) Hari Sanker v. Kali Kumar, 32 Cal. 734, Kai Cham v. Kunj Behari, 
46 1.0. 884 (Cal.). 

(44) Bachhan v. The Municipal Board, 94 I.C. 951=48 All, 412=1926 
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the setting aside of a lease, and to have the buildings erected on 
the land by the lessee demolished, the case is one for a declaratory 
decree, in which a consequential relief is sought, and falls within 
S. 7 (iv) (c) of the Act.^^ The case would fall under S. 7 (iv) 
(of) where the relief sought by demolition of certain buildings is 
independent of the relief by way of declaration, and a substantive 
claim. 


281. IV. VALUATION OF SUITS, UNDER Cl. (iv) (d): 
A: for Court-fees.—In a suit for injunction, falling under 
Sub-Clause (iv) (d), of S. 7 of the Act, the plaintiff has to value the 
claim, and Court-fee will be paid ad i'alorcy)i on the amount stilted 
in the plaint. 

281. (a) Calcutta.—It was held in Iiaichara Panda v. 

Kunja Bch'in by the C.\lcutt.\ High Couht, tliat the 

valuation of a suit for injunction is the amount at whieli the 
plaintiff values tlie relief sought. But, in Krvihna Da.'i v. Hari 
Charan*'^ the view taken by the C.\lcutt.\ High C^otrt was tliat the 
value of the relief cannot be arbitrarily fixed. But, the better 
view is that in a suit for injunction. Court-fee is to be computed 
according to the amount at which the relief is valued in the 
plaint."*® The Calcutta High Court, liowever, feels inclined to 
take the view that the value to be put by the plaintiff on a plaint 
in a suit of this description ‘‘should bo taken as the proper value 
unless it appears that the value so put is arbitrary and inconsistent 
with the value of the relief .sought. But compare, Lola v. 

Abdul where IVIukerji and Guha, JJ.. observe that 

even if a plaintiff ought not to be pemaitted to have his relief 
without paying adequate Court-fees yet, he in a suit coming under 
Sub-Clause (c) or (d) of S. 7, Cl. (iv), may justly say that his 
valuation of the relief is what he has to pay for. There is hardly 
any good reason why the words of S. 7, should not be applied as 
they are.®® 

281. (b) Lahore.—But this view is not shared by other 

High Courts. The Lahore High Court, held in Amirchand v, 
UoJcim Ali^ that where in a suit for an injunction restraining the 
defendants from demolishing and ro-building certain houses, the 
Court-fee had been paid on Rs. 110 only, although the value was 


(45) Jogal Kishore v. Bindeshri, 4 All 320=2 A.W.N. (1882) 44 (F.B.) 

(46) 46 I.C. 884 (Oal.) . 

(47) 10 I.O. 865=14 C.L.J. 47=15 C.W.K. 823. 

(48) Mohendra Sunda^r v. Vinobandhu, 21 I.C. 771=19 C.L.J. lo; (Suit 
to restrain the defendant from interfering with the plaintiff lu the Manage¬ 
ment of certain endowed property as its sole Shebait). 

(49) Bajdbala Dasi v. Radhika Sharan Roy, 79 I.C. 982=1924 CaL 
969=40 OX1.J. 150, also see- Giruyh CJumdra v. The Secretary of State, 105 I.O. 
«0=I928 Cal. 55, (Plaintiff's Valuation accepted so long as it is not 

inadequate or arbitrary. 

(50) 34 O.W.N. 321=1930 Cal. 473. 

(1) 69 I.O. 577=1924 Lah. 364. 
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stated for purposes of jurisdiction at Ks. 4,000, that the value for 
purposes of Court-fee was Rs. 110, and the Court ought to have 
asked the plaintift' to restate the value, but as it did not do so, 
Rs. 110 must be taken as the value both for purposes of Court-fee 
and jurisdiction. Similarly, in Dongarsi Das v. The Muyiicipal 
C ommittee, FazMa- in a suit for injunction against the Municipal 
Committee requiring it to refrain from demolishing a stiaicture 
erected by the plaintiff, which did not fall under Rule IV of Ch. X 
of the Rules and Ordei’s of the Lahore High Court, but which 
cnme under S. / (iv) (d) of the Court-Fees Act. it was held that 
the plaintiff was entitled to value the plaint for the purposes of //• 
Court-fee at any figure lie chose’C 


« 

281. (c) Bombay.—The Bomb.w High Court, in Govinda 

Knshn<i v. Manmaija Lingaga^ has held that in a suit for an 
injunction coming within S. 7, Paragrapli IV (d), of the Court- 
Fees Act. the Court-fee has to be computed according to the 
amount at which the relief sought is valued in the plaint, ‘'which 
valuation the plaintiff is entitled to fix himself.” In that case he 
had valued the claim at Rs. 10 but also added another valuation 
of Rs. 500 for purposes of jurisdiction. It was held that “as the 
plaintiff was entiUed under S. 7 of the Court-Fees Act to value his 
claim at Rs. 10. it was wholly unnecessary' for the plaintiff to fix 
any value for the purposes of jurisdiction, as, by S. 8 of the suits 
A aluation Act, the value determinable for the computation of 

Court-fees and the value for purposes of jurisdiction shall be 
the same.”** 


281. (d) Allahabad.—In Bavhhnn v. Th, Muyiicipal 

Board of Mirzapur,^ where the suit was brought for the purpost* of 
obtaining a declaration of title regarding a certain piece of land, 
for which a Court-fee of Rs. 10 was paid, and further relief was 
.sought for a perpetual injunction restraining the defendant 
Municipal Board from interfering in anyway with the constniction 
of a ClMhutra which the plaintiff desired to erect on the land in 
quc.stion, it was held that the Court-fee as regards the relief by 
way of injunction is regulated by S. 7 (iv) (d) of the Court-Fees 
Act, which lays down that in a suit to obtain an injunction the 


irl 7 ^^*] 1929 Lfili. oCO. Also see Jhanda Singh 

y. GuUhmal Bhagiv<ind<u<, 1933 Lnli. 240. where in a case fall- 

S. " (iv) (c). of the .Vet. TeUanV J- held Xt the 
Court has no power to re^*lse the valuation given bj plaintiff, inasmuch as the 

plaintiff can fix any value he likes ho^vsoever arbitrary, fanciful or inadequate 
It may be. 'i 


(3) 59 I.C. 777=45 Bom. 567=22 Bom. L.B. 1450. 

1 ooBai irirapai-n v. Gulahd?^ Jamiiadas, (22 I.C. 71=15 
• L.R. 1123), the principle of which was approved of bv the Privr Council 

Brtffatim. 52 I.C. 897 (898), 21 Bom'. It. B. 
114^ 43 I^m. 3^ 4G I.A. 15^(P.C.), and not following Bajkrishna Dey 

162=40 Cal. 245=16 O.L. J. 194=17 
(5) 94 I.C. 951=48 All. 412=1926 All. 423=24 A.L.J. 478. 
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Court-fee shall be paid according to the amount at which the relief 
sought is valued in the plaint or ^lemorandum of Appeal”. As 
*‘for purposes of jurisdiction the value of the thing claimed was 
Rs. 1,000”, and the suit had been instituted in the Court of 
Sub-Judge, the Court having regard to S. S of the Suits Valuation 
Act, held that the valuation was over Rs. 1,000, and the plaintiff 
had to pay Coui*t-fee on Rs. 1,000, as reported by the office. 

• 

281. (e) Nag*pur aud Oudh.—Tn Amdu v. FazalJ'-" the 
Judicial Commissioner of Nagi>ur. has followed the view in 
HaHhar Pfiisud v. Sh\fam IaH,'' and Zh/i/araai v. Oordhandan^ 
and its own earlier decision in Krishiuirao v. C]\Qiid}'(dd\ngahni.^ 
It declined to follow Rajhrhhn-t v. liepm Beh'/n,° which had 
been expressly dissented in Goi'inda hrislina v. 

Lingaijdj^^ bv the Bombay Court. ol)sevving that the ]>rinciph‘ of 
Bombav decisions has been affiianed by tbeir r.ordsliiT>s os' th..^ 
Vrivy Council in Smulcrhai v. Collector of Belgaxnn:'^ Tims, the 
Nagpur Court was of opinion that the relief by way of injunction 
can be valued at any figure which the plaintift' likes. TTowever, 
eompare,^ the view taken in Ii(tf<ndr(i Btihsh Bxnffh v. Bohit Raxn, 
by the Oudh Chief Court, that in cases of gross over valuation by 
plaintiff, where the relief sought falls under S. 7 (ivl (c). or S. T 
(iv) (d), of the Coui-t-Foes Act. the Court has power to interfere 
under S.' 151. Civil Procedure Code with plaintiff’s absurd and 
outrageous misrepresentation as to the value of his suit in order 
to have it tried by a higher Court. 

281 (f) Madras.—Tn Guruvajammo v. y(nJ>nfa Knshvama.^^ 

the Madras High Court held tliat the Court had no jurisdiction, 
on an obiection bv the defendant to plaintiff’s valuation “1 
relief by injunction to frame an issue, and try the (piostion ot its 
proper valuation for purpo.ses of deteimining its jiinsdictiona 

value. 

281. (g) Patna. —In Janli Sahaij v. L(dhehnrd(d the Patna 

High Court refused to interfere on revision with 

given by the plaintiff to a suit for injunction at Rs, loO, which 

the District Judge found to be a reasonable one.^'* 

282. B: VALUATION FOE PURPOSES OF JURISDIC¬ 
TION.— Valuation for jurisdiction is to be the same as 


.'So'i OQ T r a68=:19‘’7 Nag. 375: Citing 21 T.C. 404=40 Cal. 615; 
md sVBom'. 73=8 Bom.L.B. 885: al.o 79 I.O. 608=1924 Nag. 316, and 59. 

(6) 21 I.C. 404=40 Cal. 615. 

(7) 31 Bom. 73=8 Bom-B-B. 885. 

(8) 79 I.C. 668=1924 Nag. 316. r W N 591 

(9) 17 I.C. 162=40 Cal. 245=16 C.L.J. 194 17 

(10) 59 I.C. 777=45 Bom. 567=22 Bom.B 145^ 

(11) '52 I.C. 897=43 Bom. 376=21 Bom.L.K. ixm. 

(12) 107 I.C. 330=1928 Oudh 260. 

(13) 24 Mad. 34. 

(14) 94 I.C. 103=1926 Pat. 334. 
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valuation for Court-fee fixed by the plaintiff at his option. See 
S. 8, Suits Valuation Act. Ordinarily, ,the valuation for purposes 
of Court-fee is fixed first, and the valuation for purposes 
of pecuniary jurisdiction of Court follows. But, where no value 
IS fixed for purposes of Court-fee, or, where the plaintiff has by 
filing his suit in a certain Court, and by valuing the relief sought 
at a certain figure for purposes of jurisdiction, committed him¬ 
self to the valuation of tho suit at that figure, it Avill be taken to 

be the proper value of the suit, both for purposes of Court-fee 
and jurisdiction. 

282. (a) AUaJiabad.—In Kandhaiya v. Jag rani, the High 

Court of Allahabad, observed as follows:—“.it is quite 

.that the intention of the Legislature is that 

pai*ties should first value their suits foi* purposes of 
Court-fees, and when this has been done, the valuation for pur¬ 
poses of Court-fee will, in all cases falling under the operation of 
S. 8 of the Suits Valuation Act, be the same for purposes of juris¬ 
diction(See Manni Lai v. Gopalji, 47 All. 501), and if, 
treating the suit as one simply for an injunction, this being the 
substantial relief claimed, they (the plaintiffs) had put a valua¬ 
tion of Rs. 10 only on the relief sought, we should not be pre¬ 
pared to say that they would not have been within their rights, 
but, the plaintiffs committed themselves to the statement that 
they valued the suit” at a higher figure, which must be taken to 
be the value of the relief sought by plaintiff.^* Similarly, in 
BacJuin v. The Municipal Board of Mirzapur, it was held that 
under the provisions of S. 8 of the Suits Valuation Act, the valu¬ 
ation of a suit for an injunction for the purpose of Court-fees and 
of jurisdiction must be the same. But, as plaintiff had valued 
‘‘the thing claimed” at Rs. 1,100, he was required to pay Court- 
fee on this amount.^® 

282. (b) Bombay.—The Bombay High Court, held in 

Yarunda Lakshmi v. ManegavriM that in suits where the value 
of the subject-matter must be determined according to the pro¬ 
visions of S. 8 of Act VII of 1887, the value for the computation 
of Couit-fees, and the value for purposes of jurisdiction shall be 
the same where the plaintiff is entitled under S. 7 (iv) of the 
Court-Fees Act, to value his claim at any figure, it is wholly un¬ 
necessary for the plaintiff to fix any value for the purpose of 
jurisdiction, and a higher valuation put for purposes of jurisdic¬ 
tion was ignored in Govinda KHshua v. Hanmaya Lingai,^^ In 
this case the value for Court-fees at Rs. 10 "was taken to be the 
value both for Court-fees and jurisdiction, although plaintiff had 
stated Rs. 500 as the value for purposes of jurisdiction. 


(15) 79 I.C. 358=46 All. 419. 

(16) 94 I.C. 951=48 All. 412=1926 All. 423=24 A.L.J. 478. 

(17) 18 Bom. 207. 

(18) 45 Bom. 567=59 I.C. 777=22 Bom.D.R. 1450: also see 
Sundaribai v. Collector of Belgaum, 43 Bom. 376, (P.C.). 
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282. (c) Calcutta. —In Mohcndrasundcr v. DinobaiidJtu^^ 
it was held that the plaintiff was not bound to value the relief by 
way of injunction at the market-value of the propeity, as in a suit 
for possession, and that the value for purj)oses of Court-fee fixed 
by the plaintiff which is pi’oper was to be considered as the value 
of the suit for purposes of jurisdiction, under S. 8 of tlie Suits 
Valuation Act. Similax’ly in Rajahala Dasi v. Rtidhiku Chnran 
Roy^^^ it was held that plaintiff cannot put one value for ijurposes 
of jurisdiction and another for purposes of payment of Court-fee, 
under S. 8 of the Suits Valuation Act. In Munih Chandra v. 
Damhluirndhar,-^ the suit was for a declaration of ri«:ht to office 
of Bara Thakur, and permanent injunction restraining defendants 
from interfering with this right, but according to plaintiff’s own 
allegations he was dispossessed of half of the de])utter properties, 
consequently, the value, for Court-fee and jurisdiction was taken 
at such portion of the properties from which plaintiff was dis¬ 
possessed. In Ginsh Chandra v. Secretary of State-- it was 
held that the value of an injunction to the plaintiff' is really the 
value at which the injuiy to him should he assessed. 

282. (d) "Lahore. —It was hold in Amirchand v. Hakim Alir^ 

by Seott-Smith, J., that in a suit for injunction valued for pur¬ 
poses of Court-fee at Rs. 110, the value for purposes of jurisdic¬ 
tion was to be the same, and that the plaintiff could not. tberefox'c, 
fix the value for purposes of jurisdiction at Rs. 4.000. Again, in 
Dongarsx Das v. The Municipal Committee of Fazilka^^'^ it was 
held that under S. 8 of the Suits Valuation Act, the value of the 
relief by way of injunction prayed for in the suit, was to be the 
same for purposes of jurisdiction as that for purposes of Court- 
fee, viz.f at the amount which plaintiff is entitled to put at any 
figure he chooses. 

282. (e) Maxiras. —The ISIadras High Court held, in a case 

falling under S. 7 (iv) (c) of the Act, that under S. 8 of the 
Suits Valuation Act, the value of such a suit for purposes of 
Court-fee and jurisdiction must be the same; but, where in such 
a suit the plaint does not state the valuation put by the plaintiff 
upon the relief, sought, and there is no valuation for the purpose 
of computing ad valorem Court-fees, the value for the purposes 


(19) 21 I.C. 771=19 O.L.J. 15. 

r20) 79 r.C. 982=1924 Cal. 969=40 C.L.J. 150; citing Haj Krish^ 
V . Bepin Behari^y^ 17 I.C. 162=16 C.L.J. 

40 Cal. 245; also see Vmatal Batal v. Nanji Ko&r, 11 C.W.K. 705—6 
C«L J 427* (power of Court to revise an<l increase valuation whu^h is 

quite arbitrary, and unreasonable) . 

(21) 1930 Col. 41=126 I.C. 267; Cf. Patina Lola v. AbdulyhanU 
1930 Cal. 473=34 O.W.N. 321'= (words of the statute to be strictly applied 
as held by I^.C. in 52 I.O. 897) P.C. 

(22) 165 I.C. 80=1928 Cal. 55. 

(23) 69 I.C. 577=1924 Lah. 364; cit:d 111 P.H. 1913 F.B. 

(24) 116 I.C. 908=1929 Lah. 566. 



248 The Court-Fees Act. [Chap, III 

of jurisdiction must also be taken to be the value for purposes of 
Court-fees.2^ Jackson, J., observed as follows:— 

‘*If the plaintiff had entered as his value for jurisdiction 
Rs. 10.000 and his A’alue for ad valorem Court-fee sav Rs. 5,000, 
following' the ruling in Sailendranath Mitra v. Ramachandran, 34 
C.C.J. 94, the Court no doubt would take Rs. 5,000 as the value 
for the punmse of jurisdiction; but if the plaintiff enters as his 
value for jurisdiction Rs. 10.000 and owing to his misreading of 
the Court-Fees Act omtfs an ad- 'ralorem A’aluation altogether, 
considering the two valuations must be the same, the Court is 
justified in assuming that Rs. 10,000 would also be the (ui valorem 
valuation for Court-fees*’. 

282. (f) Nagpur.—The Nagpur Court holds that the plain- 
tiff is^ entitled to value the relief of injunction at any figure he 
likes and the Court must accept the value of the relief stated.^^ 

283. IV. (C) VALUATION FOR PRIVY COUNCIL 

APPEALS.—In Tlari Mohan Mhser v. Surendra Narain Sitir/h,^^ 
where in a suit for injunction falling under S. 7 (iv) (d) of tlie 
CJouH-Fees Act, the plaintiff liad put the valuation of relief 
sought by him. for the puiposes of Court-fee at Rs. 1.500, it was 
held by i^IacLean, C. J.. that notwithstanding that fact, ‘Mt was 
open to the petitioner having regard to the nature of the relief 
sought, to show what was the real value of the subject-matter in 
the ease.” A certificate for h'ave to apt>'‘a] to Privy Council 
was granted, where Rs. . 7,000 was said to have been expended on 
the building structures, and if the plaintiffs were entitled to a 
perpetual injunction restraining the defendant’s indigo business, 
the loss that the defendants might sustain was far greater than 
the mere cost of tlm buildings. In Ba.saafa Kumar v. Slecrefarif 
of Sdafr-^ it was observed that a valuation made in eonforrr.ity 
with stamp law does not prevent a party from obtaining leave to 
appeal where the real value does not fall short of the appealable 
amount. In A}uas Kooer v. Lnfeefa, i^Farkhv. J. held that 

the value of the relief sought for is not necessarily the same as 
the value of the matter at issue.’*'® 


92 I.C. 730=1926 Mad. 691; 

(Citing SaiTryuframath v. Bamachand-ran, 34 O.L..T, 941. 

(26) Aniflu V. Fo^al, 99 I.C. 868. 

(27) Kt-islmarao v. ChandrabJiagabni, 1924 Nag. 316=79 I.C. 668. 

(28) 31 Cnl. 301. 

O.W.N. 872: Cites Lelhraj v. Kanhtja Sinffh, 1 I. 

'V.R. 494; and reconciles it with the decision 
of the same Board in Kristo Tndro Saha v. ff«romo 7 i^c J>as^y (1 I.A. 84): 

in the earlier ease, tlie endeavour was to lower the value of the subject- 
matter, and this was made by one who had adopted it for the purpose of 
the pre\nous appeal preferred by him so that the principle that a party 
cannot appropriate or reprobate governed’^. “In the latter case, the endea¬ 
vour was to raise the value, and this was made in circumstances where that 
principal could not bo invoked. 

(30) 18 W.R. 21. 
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Easements. 


jS. 7 (4) (e) Siiiis f(n‘ Ji^(ts( incuts. 


Sinwpsis. 


284. Scope of the provision. 

285. Application of the sub¬ 
clause . 


286 


Suits falling 
sub-clause. 


within the 


Conime ntfi. 

284. SCOPE OF THE PROVISION.—This sMo clausp pro¬ 
vides that in a suit for some ri^lit to l>eiufit arisiuo* out of land, 
not provided for elsewliere in the Act, the Couit-fee ^vill be paid 
according to plaintiff’s value of the relief souglit, c.r/.. as regards 
easements. An easemtmt has lie/n lU'tiiied by S. 4 ot Act \ of 
1882, as a right which the owner, or oeeupior (tf certain land 
possesses as such for the bciietieial ''nJovTuent ol that land to do 
and continue to do something or to prevent and continue to pre¬ 
vent something being'done in or ut>on or in respect ot certain 
other land not liis own. This sub-clause will cover all cases con- 
eeruing easements for a right of way, air. ligiit. etc., where the\ 
arc prayed for as substantial relicts, and not as additional oi 

ancillaxw reliefs to some other main relief, hy declaration oi 

« 

possession, etc. 

285. APPLICATION OF SUB-CLAUSE.—AVhoro the 
grantee of the lease of a certain mine, unable to obtain po.sses- 
sion sued the lessor, and the third jiaity in possession of the mine, 
for mesne profits, for damages, costs and inlerest. it was laud that 
the suit was not one merely between tin* tenant and the landlord to 

fall within Cl. XI, Suh-CI. (c) of S. 7 of th.* 
but, at the same time, the suit could not fall within (_ 1. (n ), suh- 
Cl. (c) of S. 7 of the Coui*t-Fecs Act. which apidied to suits tor 
the enforcement of a right of easement; but that it 'wi^ 
a suit for possession of land within the meaning of Cl. (v) ot 
S. 7, of the Act, and must be valued according to the value ot 
the subject-matter.A suit for a declaration of rights ot way 
and drainage over a certain ParamJya, and for a mandatoi’A in 
junction ordering defendants to remove the fences, walls, etc., 
that had been built in defiance of the said ^ rights, was not a 

simple suit for injunction falling under S. i (iv) (f ) o ^ 
Court-Fees Act, but a suit for deelaratiou and consequential leliet 
falling under S. 7 (iv) (c) of the Act. The IMadras 
could not apply inasmuch as the relief souRht was the deelaiation 
of a right of easement, which may be said to he a lelicf uith 
reference to immoveable property; but it reterred o no imjnov 
aide property that could he possessed as contemplated by S. i (v) 

the subject-matter of the suit being “with 

house, nor garden.^® Jackson, J., obsciwed, that e 


(31) Sunder Mai v. <7. C. Mvrray, 10 I.C. 963—16 C.L.J. 375. 

25 L.^W. \"58-5rM!*L./T2lT ^See^^and K^todhol^ 

2£itter v . Naiidorajii Dasec, 35 Oal. 889. 

C—32 
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reference to,” mean “involving the possession of land, houses, or 
gaiden, under which interpretation the Madras proviso would 
not apply to easements at all. It is not clear why the specific 
clause S. 7 (iv) (e) was not considered in connection with this 
suit which was a suit for easements from the very statement of 
the c^e, and in which prayer for injunction was added, making 
both Cls. id) and (c) of S. 7, paragraph (iv), applicable. 

286. SUITS FALLING WITHIN THIS SUB-CLAUSE.— 

(1) A suit to have a doorway closed, is a suit relating to 
easement, which would fall within S. 7, (4) (e), of the Act." 

(2) But a case of conflietin" claims with regard to the 
waters of a flowing stream, where the plaintiff sued to establish 
certain rights m a stream, the suits were held to fall under 

obtain a declaratory decree, where consequential 

relief is prayed. 

v plaintiff, one of the ovmers of certain 

hills for a declaration that he is liable to pay Achupalisha, a kind 

of royalty only at a particular rate, and not at the higher rate 
claimed by the defendant is one for a doolaratom" decree without 
any consequential relief. Such a suit canAot come under 
o. t, (iv) (c) as a .suit for a right to som-^ benefit which will arise 
out of land, “for there is no benefit involved in the case arising 
out of land in favour of the plaintiff. If there is any benefit at 
all, it IS one that goes to the defendant and the clause refers to a 
suit for a right to some benefit. ”3®. 


T. Scope of the sub-clanse. 

287. Meaning of the Expres¬ 
sion. 

288. Suits falling under this 
sub-clause. 

289. Suits not falling under 
this sub-clause. 

H. Valuation for Court-fee. 

290. A: Approximate, or Ten¬ 
tative value. 

291 B: Arbitrary valuation 

by plaintiff. 

HI. Valuation for jurisdiction. 

292 A: Identity of Valuation 

for Court-fee and juris¬ 
diction. 

293. B: Tentative and actual 
value: jurisdiction to 
entertain and decree 
claims distinguished. 

294. C: Decree beyond pecu¬ 
niary jurisdiction. 


Valuation of Court-fee in 
appeals. 

295. General observations. 

296. The Privy Council deci¬ 
sion. 

297. The provision in S. 149 
Civil Procedure Code. 

298. Various Interpretations 
of P.C. ruling. 

299—302. Appeal from a 
Preliminary decree. 

A: By plaintiff, B: by 
Defendant, C: Where 
subject-matter of appeal 
not Co-extensive. 

303. Appeal against a Final 
Decree. 

304. Forum of Appeal. 

306. Combined or separate 

appeals. 

V. Conclusion. 


(33) CJianda v. Taleb, 2, N.W.P. 41. 

(34) 18 W.R. 21. 

(35) Per Krishnan, J,, iu Karakfiattidathil Ryrappan v. KdUiyt*^ 
Mashathveetll, 79 I.C. 343=1924 Mad. 621=46 M.D.J. 377=19 L.W. 668. 


7 (4) (/) Suits for Accounts. 

Synopsis. 

IV. 
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287. (1) SCOPE OF THE SUB-CLAUSE.—Meaning of 

the Expression —This sub-clause deals with a special focni of 
suit,^** the distinguishing- feature of which seems to be the account¬ 
ability of one party to tlie other.^' It was held to this effect in 
Muroti V. Balaji by the Judicial Commissioner’s Court, Nagpur, 
that this sub-clause deals with a si)eeial form of suit, “tlie distin¬ 
guishing feature of whicli seems to be the defendant’s po.ssession 
of, or duty to furnish detailed accounts, the plaintiff being more 
or less precluded, by reason of the nature of the relations between 
the parties, from putting the precise pecuniary outcome of those 
relations before the Court.A distinction is to be Iconic in 
mind, between suits for account, on the basis of accountability of 


one party to the other, and suits on some other l)asis, in which the 
sum of money due to plaintiff' from defendant, is to be ascertained 
on the taking of accounts. It has been i)ointed out in a Madras 
ease, Ko7idiiru Runga v. Subhuth by Boddam, and 

Sankaran Nair. JJ.. that “a suit for an account is a special form 
of suit. It does not mean every case in which accounts have to l)e 
looked into in order to ascertain the correctness or otherwise of 
the amount claimed by the plaintiff.” The Nagpur Judicial 
Court’s Civil Circular No. III-4, Paragraj)!! 11 (d) defines suits 
for account as ‘‘suits to enforce the rendering of an account, and 
not for money due on an account. Several instances of 

such suits will be found in Order XX, Rr. 13, 15, and 
16, of the 1st Schedule to the Civil Procedure Code, 1908. Simi¬ 
larly, it was observed, in an AIjI.aiiaijad case, by Blair and 
Banerji, JJ., in Hams Raj v. Ratni,^'^ that “the mere fact that 
accounts may have to be taken for the purpose of ascertaining the 
amount due to the plaintiff’ cannot give the suit the character of 
a suit for an account.” And, the Calcutta High Court, lias also 
held in Kshetranath Baniya v. Kalidas Dasi,^^ where a long series 
of decisions to that effect are cited, that “there cannot in essence 
be a suit for accounts by the plaintiff against the dt'fendant unless 
the defendant is under a liability to render accounte to the plain¬ 
tiff.”^^ This was recognized in the cases of Ohidrie Kristaj)pa v. 


(36) Kunj Behary v. Madhuh Chandra, 23 Cal. 884 (889); Konduru 

^imga v. Subbiah Setty, 28 M,ad. 394. _ 

(37) Suryanarayana v. Raja of Vxsianagaram, X932 Mad. 565—137 l.U. 

871=35 M.L..W. 358. 


(38) 14 I.O. 786=8 N.L.R. 36. 

(39) 28 Mad. 394. 

(40) Maroti v. Balaji, 14 I.C. 786 (787). 

(41) 27 AH. 200 (202). 

(42) 41 I.C. 929=27 C.L.J 96=21 C.W.N. 784. 

(43) See the cases cited in 41 I.C. 929 (931), T’ 

-Batwt, 27 All 200 =A.W.N. (1904), 227; r T 

Setty, 28 Mad. 394; Sankara Reddy v. Errama feddt, 4 j ' * 

113; Kailas Chandra v. Kiranandra ^*®^^** ^' ■ „' 

187; Maroti v. Balaji, 14 I.C. 786=8 N.L.R. 36; mil 9^ T P* 

VencatacHellapaihy Chetty, 14 I.C. 573; Indar Malv. 23 LC. 

424=12 A.L.J. 230; and Malay Pillai Nadan v. Venganan Chetty, 24 Ind. 

Cas. 764=1 L.W. 180. 
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Sidd^nn se tti T anuiimppa,^* Varadwraful u Chettiar v. Pattra 
y nrayanswdiny Chetty/^^ and Krishnaswami A.iyangar v. Poovaniia 
2s(id(jr^^ In a Bo:mbay Case. Poclialal Ramchhad v. Pmedram 
Kalidas,^* the case-law has been fully reviewed by the two conflicting 
Jud^mients of Fletcher and Mirza, JJ.. and Baker, J., agreeing 
with Fletcher, J., has said as follows:— 

^*It appears to me that in every case of a suit for money in 
which the defendant does not admit the claim there must be some 
taking of accounts with respect to disputed items, and to hold that 
such taking of accounts converts the suit into a suit for accounts 
within the meaning of Cl. (IV) (/), S. 7 of the Act would result 
in conveiting a large number of ordinary money suits into accounts 
suits. ... In my opinion the essence of a suit for account is 
that the sum which the plaintiff claims is an unascertained sum, 
only to be arrived at by the taking of a regular account between 
the parties.’’ Accordingly, it was held that where a commission 
agent does not ask for any accounts to be taken, and sues for a 
definite sum of money to be paid by the defendant the suit is a 
suit for money; and the fact that the record of the suit transactions 
in the form of a written account, whicli is not a settled or stated 
account, may have to be gone info, does not turn it into a suit for 
an account.’’^® To the same effect is the decision of the jMadras 
Ilidir CoTTRT, in Suryayiarayana v. Raja of Vizianacfram*^ in which 
Cornisii. J.. ob.sorves that “the plaint prays for an account and 
foj' the i)nyment of such sum as shall be found due to the plaintiff 
on the taking of an account. But a suit does not iiecessarily 
become a suit for accounts because the plaint asks for an account’'. 
^yhere a plaintiff asks mer^dy to establish a right to call for 
accounts, with or without the prayer for an account as ancillary 
relief, the suit is one for a declaration, or a declaration with conse¬ 
quential relief, but not a suit for accounts within tliis clause.^’*’ 

288. SUITS FALLING UNDER THIS SUB-CLAUSE.— 

The following suits amongst others, have been held to fall under 

S. 7, (4) (/) : 

(1) A suit for declaration and injunction as a consequential 
relief, with a prayer in the alternative, if the injunction was not 

granted, for an order to defendant to keep a correct account of 
the timber removed.^ 


(44) 13 X.C. 1.59=11 M.L.T. 1.3=ri912) ir.W.>r. 36. 

879 ^ ^ 518=24 693=14 M.L.T. 46=(1913) M.W.N- 

(46) 28 T.O. 9.5.5. 

(47) 52 Bom. 904=30 Bom. L.R. 1284=1928 Bom. 476. 

(48) Pochalal Ramchhad v. Uimdram Kalidasy 1928 Bom. 476=52 
Bom. 904=30 Bom. L.R. 1284=115 I.C. 391. 

(49) 1932 Mad. 565=137 L.C. 871=35 M.L.W. 358. 

(50) Mandhar Ganesh v. RamaeJuxm Das, 2 Bom. 219; Bupchand Ghosa 
V. KJiirodamayi Dassi, 75 I.C. 567=1929 Cal. 329=27 C.W.N. 457. 

{1) .Gulabsingji v. Lakmansinghji, 18 Bom. 100. 
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(2) A suit by a tirm ot* cloth dealers, against defendants 
acting as commission agents for purchasing goods for the firm, 
praying that accounts might be taken of all business done by the 
defendants on their behalf for a given period, and that whatever 
was found due, might be decreed with interest.- 

(3) A suit by i^laiutiff praying for the removal of the defen¬ 
dant appointed as a trustee under the will of a deceased person, 
and the appointment of a new trustee, for the formation of a 
proper scheme to give effect to the intentions of the testator, and 
for an account.A suit for partition of offerings at a slirine, and 
for plaintiff’s share, also j^raying for being allowed to inspect the 
strong room in whicli the offerings were stoi ed, and for tlu; accounts 
of the. shrine to be taken and ex(»lained to the jilaiutiffs.* 

(4) A suit for an account of a joint famiJij husincssS* 

(5) A suit for the taking for partnkrsiiip accoi xts and 
for the recovery of profits which would fall to plaintiff s share 
when the account should be taken.® 

(6) A suit by minors, through next friend, to compt-l the 
defendant to produce and prove in Court the authority under 
which he had obtained possession of, and was managing the pro¬ 
perty of the plaintiff's deceased father; and to have accounts taken 

since his doatb.^ 

(7) A suit by plaintiff, against the defendant alleging that 
the latter was the former’s agent or mukhtvar. and as such 
entrusted with the management of certain property: further, that 
the defendant’s power of attorney had been revoked, and he 
refused to rendei* an account of his management.® 

(8) A suit by the heirs of a deceased, for a declaration that 
-the defendant, as agent of the deceased, was liable to rendei 
accounts for the period of his agency, and for an order that the 
amount found due after examination and adjustment of accounts, 
might be directed to be paid by him.® 

(9) A suit for rendition of accounts of ax .uajeged 
PARTNERSHIP bctwccn the parties and for dissolution of 
partnership.^® 

(2) KhushaUhand Mulchand v. Natfindas ^[oticliand, 12 Bom. 675. 

(3) Govaiidas Kasand^iff v. Vayahhai Savaiclmnd, 9 Bom. 22. 

(4) Kaica Ram v. Ram Sa>rn, 13 P.B. 1001. 

(5) Hardyal v. Ramdoo, 1924 Bang. 354=2 Rang. 408=3 Bur. L.J. 


307. 


(6) Arogaya Udayan v. Appachi Rowihan, 25 Ma«l. 543. 

(7) Bai Amba and ^^angli v. Jivandas DuUabhram, 19 Bom. 198. 

(8) Bhagwantrai v. Mehta Bajxucas, 18 

SiandaH v. Tndra 1 I.C. 86—13 O.W.N* 493, . • . 

(9) Gulablchan v. Abdul Wahab Khan, 31 Cal. 365. 

(10) Manma Lai v. Sawandu, 46 P.R. 1906 ^nd in the o/ Bhola 

Nath, 32 All. 517=6 I.C. 832=7 A.L.J. 546 and RtJchi 

94 I.C. 650=1926 Lah. 242, Manji Mai v. Panna Lai 7 P.R. 1915—15 
P.L.B. 1916, Bhogi Lai v. Papat Bhai, 7 Bom. 125; also see AhadaU v. 

’*ta/mvruddin, 10 O.L.R. 160. 
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(10) A SUIT FOR ADMINISTERING THE ESTATE of a deceased 
pei-son, and giving plaintiff his share,” framed as one falling under 

f Procedure Code,'^ and instituted by a creditor 

of the estate, or by a beneficiary against the executors of the 
deceased testator, * or against legal representatives of a deceased 

aebtor,''^ 


289. SUITS NOT FALLING UNDER THIS SUB-CLAUSE. 

(1) Suits for a definite sum of money which the plaintiff 
alleges to be due to him from the defendant, require an valoreyn 

S. 7 (i), of the Court-Fees Act.^« It was so 
held by Fawcett, J., m Pochalal Ranchhod v. TJniadram Kalidas,^'^ 
that where the plaintiff does not ask for any accounts to be 
taken, and sues for a definite sum of money to be paid by the 
deiendant is a suit for money; and that the fact that the record 
ot the suit transactions, in the form of a written account, may 
have to be gone into, does not turn it into a suit for an 
account. A suit to recover from the defendant certain books and 
a sum ascertained which the defendant had recovered from cer¬ 
tain clients on behalf of the plaintiff, is not a suit for account.^** 
Likewise, a suit for the recover^' of a specific sum of money does 
not assume the character of a suit for accounts, merely because 

in the determination of the question in controversv accounts 
may have to be examined.^® 

(2) A SUIT FOR PUBLIC CHARITIES Under S. 92, falls within 

the purview of Ait. 17, Cl. (vi). Schedule II to the Court-Fees 
Act: and the mere fact that the plaintiff asks for an account to 
be taken from the trustees does not take the case out of the nur- 
view of that article.^® * 

(3) In a SUIT for partition of joint family property the 
Karta or manager is not liable for any account, in the absence of 


P.R. 1914; Kluidija v. Aden 


(11) Shujauddin v. Mt. Axiahi. 100 
BusenalJy, 29 I.C. 949=39 Bom. 545. 

(12) Suraiya Qadr \\ Qudsia Begam^ 24 I.C. 643=1 O.L.J. 281. 

^ V. Chandra Nandy, 38 I.C. 835=44 Cal. 890=21 

(14) Surjabala Dasi v. Jageshitar Bai, 41 I.G. 693=45 Cal. 634. 

(15) 39 Bom. 545, 55 I.C. 258; 26 I.C. 342. 

(ip Girjabai v Baghunath, (1905) 30 Bom. 147=7 Bom.B.B. 741 
(a suit to rccoier th^rec specific sums of moiic.v, being plaintiff’s share of 
the revenues ami profits of tliree sets of laml, allege.l to have been wrongly 

’■ Vicagak v. Krishnarao (1901) 25 Bom. 

625=3 Bom.L.R. 239. ^ ' 

(17) 1928 Bom. 476=52 Bom. 904=115 I.C. 391=30 Bom.L.R. 1284 . 

(18) (1904) 27 All. 200=(1904) A.W.N. 227. 

B:ati dasi dost, 41 I.C. 929=27 C.L.J. 
96_-21 C.W.N. 784, citing 27 All. 200; 4 I.C. 618 (Mad.); 10 I.O. 883 

also 23 I.C. 424 (All.); and, 14 I.C. 573, 
and 24 I.C. 764 (Mad.); See. F.-N. (8), Supra. 

(20) Girdharxja Lai v. Bandal, 21 AU. 200; cited in Bamrupdas t. 
SujaramaaSf 7 I.O. 92 (Cnh) ; also see Ghaaaffar Hussain Uban v* Yatoar 
Husain, 28 All. 112=2 A.Ii.J. 591=(1905) A.W.N. 208. 
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fraud, or misappropriation, or other improper conduct with res¬ 
pect to such management; consequently the parties have no right 
to look back and claim relief against past inequality of enjoyment 
of the members or other mattei'S.-^ But, subsequent to the date 
of suit, when a preliminaiy decree is passed, the paities are only 
tenants in common, or co-sharei's, and the defendant is strictly 
bound to account for all receipts and expenses.-- 

t4) A SUIT BY A Commission Agent to recover money due 
ON t.-UvING a b^vuance of accounts, is not a suit for accounts, 
within the meaning of S. 7 (iv) (/) of the Act, notwithstanding 
the fact that it may be necessary to examine the accounts for as¬ 
certaining the amount due to plaintitf from the defendent. 

(5) A claim by a creditor, in pui’suance of the notification 
of the Court, after the preliminary decree in an administration 
suit cannot be deemed to be a plaint in a cross suit, and need not 
be stamped with any Court-fee.-^ 

290. n. VALUATION FOR COURT-FEE. A. AP¬ 
PROXIMATE OR TENTATIVE VALUE.—Under the pro¬ 
visions of the Civil Procedure Code, O. 7, R. 2, corresponding 
to S. 50, of the old Code of 1882, “where the plaintiff seeks the 
recovery of money, the plaint shall state the precise amount 
claimed. But, where the plaintiff sues for mesne profits, or for 
an amount which will be found due to him on taking unsettled 
accounts between him and the defendant, the plaint shall state 
approxinuitcly the amount sued for. “ The value is given tenta¬ 
tively as the precise amount is to be detennined only in the 
course of the suit, on a rendition of account for wliich provision 
is to be found in O. 20, Rr. 12, 16 and 17. This approximate 
amount, in the case of suits “for an amount which will be found 
to him on taking unsettled'accounts between him and the defend¬ 
ant,”-® which is a full description of a “s\iit for accounts, ”2® 
when stated in the plaint tentatively “must be taken to be 
the amount or value of the subject-matter of the suit for ]>ur- 
poses of jurisdiction.”-^ Under S. 7 (iv) (/) of the Court-Fees 
Act, a plaintiff must, in a suit for accounts state the amount 
at which he values ^ the relief sought,^® l>ut he generally gives a 

(21) Parmcshioar Duhej/ v. Gobind I>uhcy, 33 I.O. 190=43 Cal. 459 

=20 C.W.N. 25. relied in 104 I.O. 472=50 Mad. 806=1927 Mad'. 801 
=53 M.L.J. 189=20 M.L.W,. 125=39 M.U.T 234 {Sri Ranga TatJ^ 

C9iaria^ v. Srvnivasa') ; also sec, Jyotibdti v. Lacl'nicshwnr, 1930 Pat. 1:—^ 
Pat. 818=10 P.L.T. 491 = 120 f.C. 770, Citing Raja Setruchcrla Rama- 
hhadra v. Virahhadra, 22 Mad. 470=26 I.A. 167 (P.C.)_^. (Ivarta js 

accountable only for the existing state of the proi)erty). 

(22) Ibid. 

(23) PocJtalal v. JJmedrara, 52 Boin. 904=1928 Bom. 476=llo I.C. 
391=30 Bom.L.B. 1284. 

(24) Ramaswa/tni v. Rangasfwami, 134 I.C. 1137=1931 Mad. 683. 

(25) Civil Procedure Code, O. 7, R. 2. 

(26) S. 7 (iv) (/) Court-Fees Act. 

(Jll)KUushalcluind Mulchand v. Nagindas Motiohand, 12 Bom. 675 
(677). 

(28) Govandaa Kasandas v. Dayabhai Savai Ghana, 9 Bom. 22. 
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rough and ready approximation such as the plaintiffs in any given 
case are able to give;-® and he is free to fix the valuation of the 
relief as he thinks proper, for purposes of Court-fee, subject to 
the provisions of S. 11, which precludes the execution of the 
decree in ease it exceeds such value until the full fee on the 
amount decreed has been paid.®® The amount of Court-fee pay¬ 
able in the suit is to be computed according to the (approximate, 
or tentative.) amount at which the relief sought is valued in the 
plaint;®^ and by S. 8 of the Suits Valuation Act, the value deter¬ 
minable for the computation of Court-fees and the value for 
purposes of jurisdiction shall be the same.®® Therefore, this 
value for Court-fee determines also the value for jurisdiction, 
and the plaintiff cannot be prejudiced, or damnified, if he adds 
to the plaint another value for jurisdiction which it is whollj' un- 
necessaiy for him to fix.®® 

291. B. ARBITRARY VALUATION BY PLAINTIFF.—In 

Chutii LaJ v. ShcocharmM,^* it was observed by Sulaiman, J., 
that it must be conceded that in cases coming under S. 7, sub- 
S. fiv), tlie valuation made by the plaintiff of the subject-matter 
in dispute is often an arbitrary one. and particularly in a case 
falling under sub-S. (iv) (/), the valuation is a tentative one, it 
not being known at the time what would be the exact amount 
found due to either party after the accounts are taken.” and he 
added, that ‘rtt follows that in eases where the valuation has of 
necessity to be arbitrary and tentative, the person who has to 
I>resent a petition of plaint (or appeal), and who is called upon 
to pay the necessarA^ Court-fee will have to fix the valuation, and 
unless the Court is of opinion that the valuation has been put 
down fraudulently, it will be difficult not to accept the valuation 
so made. ” It should be noted that IMr. eTustice Sulaiman, uses the 
terms arhitrary and tentative in respect of suits under S. 7 (iv) 
(/) and holds that the Court must accept such valuation unless 
it has been put down fraudulently. This obseiwation is in view 
of the provisions of O. 7. R. 11, Civil Procedttre Code (corre¬ 
sponding to S. 54, Civil Procedure Code, 1SS2). which empowers 
the Court at any time to reject the plaint if it thinks that the 
suit has been undervalued, and the plaintiff, on being required 
by the Court to coi-rect the valuation within a time to be fixed 
by the Court, fails to do so.®® If the Court comes to the conclu- 


(29) Bot Riraf79.uri v. GnJobd<is Jamnadoa, 22 I.C. 71 r73)=15 Bom. 
Car'954^(F B^) vl. Cliandra Mohan-, Per Mookerji, J., 34 

Kasand^ v. Vayahhai Savai Chand, 9 Bom. 22, cited 
in Khushalchand y. Nagindas^ Supra^ 12 Bom. 675 (677). 

(31) Rirayavri v. Gulabdas Jamnadas, 22 I.C. 71 (72) =15 Bom. 
Il^3. 


(32) Ibid, also see lyyaiuUah v. Chmndra Mohan, 34 I.C* 954 (951) 

F.B., per Mookerjee, J. v 

(33) Ibid. 

(34) 89 I.C. 123, F.B.=47 AU. 756=1925 All. 787=23 A.Ii.J. 725. 

(35) O. 7, B. 11, Civil Procedure Code, 1908. 
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sion, that the plaintiff's valuation, in a suit for account, is deli¬ 
berately fictitious, it can compel the plaintiff*, under the provisions 
of the Civil Procedure Code, to make a fresh valuation, but it 
cannot fix a valuation itself in place of the plaintilV s valuation.^'* 
O. 7, R. 11, does not enlarge any taxing section; but is a mere rule 
of i^rocedure only to ensui’c the proper application of Coui't-fees 
and other Acts.^” Tlie Act. in suh-s. (iv), in dealing with claims 
which do not yield themseU’^es readily to any statement of money 
value, and in leaving the matter to the i>laintift"s valuation, 
subject to Ss. 4 and 9, Suits Valuation Act, proceeds just as 
much upon a considered policy as it does when by Art. 17, Sch. 2 
of the Act it charges certain classes of suits with a fee which is 
irrespective of value.^® It is clear from the Court-Pecs Act that 
there is no provision in that Act itself for the revision of the 
plaintiff^s valuation in cases specified in S. 7 (iv), though the 
provision in the Cmu Procedure Code, O. 7, R. 11, is ceitainly 
a provision which is intended to apply to cases under sub-S. (iv) 
of S. 7) and the provision in O. 7, R. 2 applies directly to cases 
under sub-Cl. (/) of Cl. (iv) of S. 7. The amendments in the 
Court-Fees Act have not kept pace with the amendments in the 
Civil Procedure Code,^** and while under the Court-Pecs Act, the 
plaintiff can put any arbitrary value he likes on the relief 
sought by him, he can only put an approximate, or tentative value 
on such suits under the provisions of the Civil Procedure Code. 
The difference, however, is not of “much j^ractical importance 
as there is a sufficient s.afeguard in S. 11 of the Act whereby, 
if the actual value of the relief granted to plaintiff exceeds the 
tentative value fixed by him, the Court has got the power to caH 
upon the plaintiff to make good the deficit and the revenue is 
thereby protected. Still it is unfortunate that there should be 
any difference in language between the two enactments in respect 
of a particular suit.”^® It is this divergence which is responsible 
to a certain extent for a conflict of vicAvs on the question whether 
a plaintiff in a suit for accounts can fix the valuation of his relief, 


(36) Ashiq v. Imtiaz Begam^ 42 I.C., 891— 39 All. 723—15 A.L. 
J. 794, also see., Balvant Eao v. BhimashanJear, 13 Bom. 517. (In a smt 
for account the plaintiff is entitled to value the reUef sought approximately, 

*'and the Court has no power himself to value the relief sought) . 

(37) In the matter of Kalipada Mukharjee, 1930 Cal. 686=58 Cal. 

281=34 C.W.N’. 870. _ 

(38) Phul KurruaH v.. Ghanshyan Miara, 1918 P.C. 135=52 I.C. 897— 
46 I.A. 15=43 Bom. 376 (P.C.). 

(39) Per Sulaiman, J^, in Chutmi Lai v. Sheochamlal, 89 I.CS. 123 
=47 All. 750=1925 AU. 787—23 A.L.J. 725 (P.B.). 

(40) Satyamurthi^s Court-Fees Act, p. 112, also see 

Ganeah v. Samchairtmdas, 2 Bom. 219=2 Indian Journal 602 (the Court put 
the Quaere, whether the provision in the Court-Fees Act was so inconsistent 
with the provision in Civil Procedure Code, so as to render that Portion of 
the Civil procedure Code in operative in suits within S. 7 (iv) of the Court- 
Fees Act, notA^lhstanding the concluding passage in that clause, or Quaere, 
whether the» concluding- passage in Cl. (iv) (S. 7) of Court-Fees Act is 
•too to admit of the limitation of the power of the Judge, and leaves 

him the right to revise th'd valuation placed on suits under Cl. (iv) by the 
plaintiff.^') 

C—33 
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for purposes of Couit-fee quite arbitrarily, and even unreason- 
ably, and whether the Court has no power to revise plaintiff’s 
valuation, if it is inadequate, or unreasonable, or even perverse 
Tm Madras High Court has held in Kandaswami 
Filial V. ArunachaUam Pillai, that the plaintiff in a suit 
for account may put an arbitrary valuation; the Court cannot 
ask the plaintiff to revise the valuation, even if admittedly a larger 
amount is to fall due, and to direct that the valuation be amend- 
ed.^i But Mookerjee, J., held in Umaial v. Mt. Nanji*'^ that the 
Court can revise the plaintiff’s valuation if it is capricious, and 
^blt^arJ^ but in recent cases, Official Trustee Bengal v. 
Gohardhan Guclmit*^ this view has not been taken. As observed 
by Rankin. C. J., in In the matter of Kalipadi Mukharjee^^^ 
Mookerjee, J., in coming to the conclusion to which he did in 
UmataVs case did not give sufficient weight to the circumstances 
that the eases dealt with in sub-s. (iv) of S. 7 are cases where 
no real objection based on valuation vnU in general be possible. 
Accordingly, the view has prevailed generally in all the High 
Courts, that in cases falling under S. 7, Cl. (iv) generally, and 
in cases of suite for account, particularly, the value of the relief 
sought rests with the plaintiff, and it has of necessity, in most 
ca.^s, to be arbitraiy, and a tentative one."*® Even now, some 
High Courts deny an arbiti’ary power to plaintiff, e.g., in Inaxjat 
Husain v. Bashir Ahmad, 1932 A.L.J. 416; 1932 A.I.R. 413 

(All.); the Allahabad High Court held that (1) where the 
valuation of the suit is contested the value must be determined by 
the Court, and (2) where the valuation can be ascer¬ 
tained correctly, the plaintiff cannot be allowed to put an arbi¬ 
trary valuation upon his claim, nor can he be allowed to over¬ 
value, or under-value his claim, with a view to choose his forum. 
The view of the majority of High Courts is as given above, that 
the valuation rests with plaintiff under the policy of the Act, and 
this is sufficiently safeguarded by S. 11 of the Act. In a suit for 
accounts, the plaintiff is entitled to value his relief at any figure 


(41) 1932 Mad. 656=1932 M'.W.N. 979=35 L.W. 846. 

(42) (1907) 11 C.W.N. 705=6 O.L.J. 427. 

(43) (1928) 118 I.C. 357. 

(44) 1930 Cal. 686=58 Cal. 281=34 C.W.N. 870. 

(45) Manna Lai v. Saman^ 46 P.R. 1906=94 P.Ij.B. 1906r 
BiJehikesh v. Mela Bam, 1926 Lah. 242 (1)=94 I.O. 650; Sasi Bhutan 
Bose V. Maharaja, 38 I.O. 835=24 C.L.J. 448=21 C.W.N. 310=44 Cal. 
890; Mvhanvnuid Abdul Majid v. Ala Bux, 47 All. 534=86 I.C. 1055=1925 
AH. 376=23 A.Ii.J. 216; Siragavri v. Gulabdas Jamnadas, 22 I.C. 71=11 
Bom.L.K. 1123; Khatija v. Adam Busenally, 29 I.C. 949=39 Bom. 545; 
Olpharts v. Arj'itndas, 20 I.C. 928=9 N.L.R. 112; Surajhala Vasi ,v. 
Jageshwar, 41 I.C. 693=45 Cal. 634; Beni Madhab Sarhar v. Gdbinda 
Chandra, 46 I.C. 165=22 C.W.N. 669; Sin Paw v. Ma Tin, 55 B.C. 
258=12 Bur.L.T. 207; Arogya Udayan v. Appachi Botothan, 25 Mad. 
Hardyal v. Bam Das, 2 Rang. 408=1924 Rang. 354=86 I.C. 568=3 Bur- 
li.J. 207. 
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he chooses, and. the stamp will have to be made up subsequently 
if relief of greater value be granted to him.^*^ In a suit for 
rendition of accounts, the option or discretion of the plaintilf in 
fixing his valution is not confined to those eases where the value 

of the relief cannot be ascertained at the time the plaint is 
presented.'** 

292. m. VALUATION FOR JURISDICTION—(A) Identity 
of Valuation for Court-fee and Jurisdiction.—A suit for accounts, 
falling \mder S. 7 (4) (/), is not excluded by S. 8 of the Suits 
Valuation Act from the application of the rule that the valuation 
for Court-fees and jurisdiction should be the same. “It is neces¬ 
sary to point out that under S. S of the Suits Valuation Act of 
1887, the value of a suit as determinable for the computation of 
Court-fees and the value for purposes of jurisdiction arc identical, 
except ill certain specified cases, namely, exoeiJt in cases of suits 
for land, suit-s to enforce rights of pre-emyition, suits relating to 
mortgages and suits relating to specific performances of awards."*®” 
It follows that the practice of giving two values cannot be sup¬ 
ported with reference to statutory law, or the authorities. How¬ 
ever, in a Bombay Case, Khatiya v. Adam Huseaady,^^ where the 
plaintiff, a Muhammadan female, jirayed that accounts may be 
taken of the properties and business of a deceased person and his 
firm, and their claims and liabilities may be ascertained, and an 
order may be passed for its administration by the Court, and the 
claims under personal law and according to customs of the Borah 
Community may be ascertained, and plaintiff had prayed for the 
separation of her share, and the appointment of a receiver etc., 
she was allowed to value the suit at Rs. 130 for purposes of 
Court-fee, saying that '‘although it is not possible to fix tlie exact 
value of the propeity of the firm” according to plaintiff's belief 
it must come to 30 lacs and for purposes of jurisdiction the claim 
was, therefore, valued at Rs. 30 lacs, the High Court held, that in 
view of the provisions of S. 1? of the Court-Fees Act, the plaintiff 
will not be able to obtain execution of any decree, that may be passed 
in her favour, until the difference between Rs. 130 and the fee 
which would have been payable had the suit comprised the whole 
of the amount decreed has been paid to the proper officer. “That 
being so, there does not appear to be any reason why this should 
not be treated as a suit for account, and for the share which may 
be found due to the plaintiff upon taking of such account, and if 
it is a suit for an account falling under S. 7, CJ. (iv) (/), of 
the Court-Fees Act, the plaintiff is at liberty to value it at Rs. 130 


(46) BilcJu Kesh v. Mela Bam, 94 I.C. 650=1926 Lah. 242(1). 

(47) Ihid, referring to 46 P.R. 1906. 

(48) latulUth V. Chandra MoJuan, 34 Qal. 954 (F.B.). 

(49) Bhagwantrai v. Mehta Bajurao, 18 Bom. 40; Bai Amba v. Jivandas 
VulUibhram, 19 Bom. 198; Arogya Vdayan v. Appaohi Bowihan, 25 Mad. 
543; Bardyal v. Baindoo, 2 Bang. 408=1924 Bang. 354=86 I.C. 568=2 
Bur. li.J. 307, etc. 
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or any other suin she pleases ’ The High Court set aside the 
decision of the trial Court rejecting the plaint, and directed the 
■case to be taken on the file with liberty to plaintiff to proceed with 

a peculiar case, which fell under the provisions 

^^1 ■ I ^ i treated as a suit for account, but its 

value lor Court-fees, it accepted as correct, was hardly a justifica¬ 
tion for valuing it for jurisdictional purposes at 30 lakhs. The 
peculiarity about this case is, that two arbitrary values, one the 
lowest for purposes of Court-fees, and the other the highest for 
pin poses ot jurisdiction, were considered correct in view of the 
particular circumstances of the case. But, the legal position 
cannot be accepted as sound that plaintiff is free to put two 
arbitrary values in suits of this description. As observed by the 
ALLAirAB.VD High Court, in Kandhaiya Ojha v. Jagrani Kuer,^^ 
the plaintiffs in suits under S. 7, (4), are not entitled to put a 
igh \aluation on the plaint for purposes of jurisdiction and thus 
Obtain an adjudication on the matter from a Court of Superior 
urade while at the same time asking for a different and much 
lower valuation for the purposes of Court-fee. To the same effect 
is the observation in Mayini Lai v. Thakur Eadhey Gopalji^ that 
the plaintiff m a .suit under S. 7, Cl. (c), cannot at one and the 
same time obtain the seiwiees of the highest tribunal for the deter¬ 
mination of his claim, and evade the pavment of ad valorem Court- 
^c. To avoid this anomaly, the Punjab Chief Court held in 
Haruhaj\d v. Jivanmal’“ where plaintiff claimed settlement of 
accounts and recovery of his share of the joint family 
property, valuing such share at 50,000, but he valued the relief 
sought, for purposes of Court-fee at Rs. 5,250, ‘‘that it was not 
permissible for the plaintiff to value the relief sought for purposes 
of Court-fee at an arbitrary value inconsistent with his own 
valuation in the plaint of the property claimed.’' This decision 
errs in holding that the plaintiff cannot put an arbitrary value 
m suits under S. 7, (4), read ^vith S. 8 of the Suits Valuation 
Act: and, the sounder vie^v now prevailing in Lahore High Court 
IS, that the plaintiff can put any value he likes on the relief 
sought, and that the value for purposes of Court-fee is to be 
taken first, and that for jurisdiction shall follow, and the two 
valuation must be the same.^ This is also the view of the 
Bombay and Rangoon High Court now that the plaintiff who 
puts a lower value for Court-fee cannot put a higher valuation 
tor jurisdiction, which may be ignored as unnecessary.^ 


(50) 79 I.C. 

(1) 87 I.C. 

(2) 28 P.R. 

(3) 111 P.R. 
•also see 116 I.C. 


358=46 All. 419. 

190=47 All. 501=1925 All. 602. 

1903. 

1913=22 I.C. 503 (F.B.) 69 I.C. 577=1924 Lah. 364 
908=1929 Lah. 566. 


A 


(4) 45 Bom. 567=59 I.C. 777 also see 43 Bom. 476 P.C., also see 
Hardval v. Ramdoo, 2 Rang. 408=87 J.G. 568=1924 Bang. 354=3 Bur. 
Jj.J. 307 (In a suit for account it is open to the plaintiff to value his suit 
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293. E: TENTATIVE AND ACTUAL VALUE—Jurisdic¬ 
tion to entertain, and decree claim disting-uished. — A distinc¬ 
tion has been made between the tentative and actual value of a suit, 
upon which depends the jurisdiction of a Court to entertain tlie suit, 
and to decree tlie claim. In Mnnna Lai v. SamanditJ' the Punjab 
Chief Court, (Johnstone, and Kattigan, JJ.), held in a suit for 
rendition of accounts of a partnership that “where the actual 
amount due to the plaintiff is at the ince]>tion of the ])roceedings 
unknown to the latter, and can be ascertained definitely only 
after enquiry,’’ the arbitraiw value allowed by law to be placed 
on the suit is merely tentative, and if the "actual value is found 
to exceed the pecuniary limits of the Court's jurisdiction, the 
Court is not competent to pass a decree in the case,” for the said 
amount, but should return the plaint for presentation to a Court 
having jurisdiction. The question was left open whetlier both the 
plaintiff and the defendant can agree to a decree within the Court’s 
pecuniary limits being passed. This was relied in Rikhi Kesh v. 
Mela for holding that tin option or discretion of the 

plaintiff in fixing his valuation is not confined to those cases 
where the value of the relief cannot be ascertained at the time 
the plaint is presented, “though possibly combined with other 
circumstances the fact that such relief can be ascertained might 
be a reason for holding that the suit for accounts does not lie.”” 
The Rangoon High Court has taken the same view, in Ilardxjal 
V. Ramdoo.^ It was held that “in a suit for an account it is 


open to the plaintiff to value his suit for purposes of Court-fee 
at any figure he chooses, and, having done so, the value for 
purposes of jurisdiction is automatically fixed by reason of the 
provisions of S. 8 of the Suits Valuation Act. The value fixed 
by the plaintiff was approximate and tentative only. It gives 
the sub-divisional Court jurisdiction to take up the ease, l>ut it 
does not give the sub-divisional Court the jurisdiction to pass a 
decree for more than R-s. 5,000; if, after enquiry, it is found that 
the tentative value is not correct, and that the real value of the 
subject-matter of the suit is over Rs. 5,000, the proper course 
would be, in our opinion, for the sub-divisional Coui’t to return 
the plaint for presentation to the proper Couii:. ” In tliis con¬ 
nection, the,.observations of Mookerjec, J., in Tjjatullah v. Chandra 
Mohan Ranerjee^^ may be nscfully noticed. The learned Judge, 
points out that the valuation of a suit as made by the plaintiff 
may be either definite or approxiniat?. “In the .second class of 
cases in which the valuation put by the plaintiff on the relief 
claimed by him is indefinite, approximate, or tentative, the 
value put upon the relief claimed is admittedly not final. The 


for purposes of Court-fee- at any figure lie chooses, and having done so, the 
value for purposes of jurisdiction is autoniaticfilly fixed by reason of the 
provisions of S. 8, of the Suits Valuation Act). 

(5) 46 P.R. 1906=94 P.L..E. 1906. 

(6) 94 I.O. 650=1926 Lab. 242. 

(7) Ibid, per Harrison, J. 

(8) 2 Rang. 408=1924 Rang. 354=86 I.C. 568=2 Bur. L.J. 307. 

(9) 34 Cal. 954 F.B. at p. 962, per Mookerjee, J. 
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Court makes an investigation and determines the amount which 
the plaintiff is entitled to recover. ‘ When a plaintiff upon 

such adjudication accepts the amount determined by the Court, 
the value of the relief obtained by him which is in substance also 
the relief claimed by him, is the value finally determined*’ (for 
determining the jurisdiction of Court, and forum of appeal). 

294. (C) DECREE BEYOND PECUNIARY JURISDIC¬ 

TION.— Where this final real value is within the limits of 
Court s pecunuary Jurisdiction, no difficulty arises, the Court 
allows the plaintiff the larger amount than what is tentatively 
claimed, and the plaintiff pays the additional Court-fee payable 
under S. 11 of the Court-Fees Act, and '‘adopts the increased 
amount as the value of his claim:” otherwise, if a less amount 
IS allowed, plaintiff’s original value put tentatively stands as the 
value of the relief sought by him.^^ But the difficulty arises as 
to valuation of relief sought when the amount ascertained in the 
coupe of suit, on rendition of account is in excess of the pecuniary 
limits of Court s Jurisdiction. The Nagpur Judicial Com¬ 
missioner’s C^OURT, has held in Olpherts v. Arjwnd<xs^ that the 
value ot a. suit for accounts, both for purposes of original trial 
and appeal, is its value as originally tentatively stated in the 
idaint by the plaintiff, and the Court, trjdng such suit, does not 
lose its .lurisdiction merely because the amount found due after 
inquiry happens to exceed the limit of the jurisdiction of the 
Court." The view of Lahore, and Rangoon High Courts already 
noticed is that the trial Court should return the plaint for pre¬ 
sentation to a epurt of competent jurisdiction, as it could enter¬ 
tain the suit at its initial stages on plaintiff’s statement of arbi¬ 
trary and tentative value, but it cannot pass a decree for the 
proper amount. The Madras High Court, however, has held in 
Arogya v. AppachiA^ that the plaintiff could not be permitted to 
revise the valuation of the suit, by an application for leave to 
amend the plaint, and that the trial Court ought to have tried 
the case. In this way the decree could not be passed in plain¬ 
tiff s favour for any amount in excess of the Court’s limit of 
pecuniary jurisdiction. A similar view was taken by the 
Calcutta High Court, in Bhupendra Knar v. Purym Ckand^r,'^^ 


(10) Per Mukerji, .T., in 34 Cal. 954. 

« . 20 T.O. 928; citing ^fad7lodn9 v. Bamji 

Fatal-, 16 All. -86—A.W.X (1894) 84; algo see and Of. TiiatvUah v. 
Chandra 34 Cal. 954=6 O.L..T. 255=11 C.W.N. 1133 (F.B.), 

Bhitpendral-umar v. Furna Chandra, 8 P.C. 34=15 C.W.N. 506=13 O. 
L.J* 132; (Court can only give decree within limits of its peconiary 
jurisdiction), and see Ibrahimji v, Beianji, 20 Bom. 265 (view as to 
foruvx of appeal similar to that of Calcutta High Court), Cf. Manna 
r^U V. Samandu, 46 P.R. 1906=94 P.L.R. 1906 and Hardyal v|. Jtamdoo, 
2 Rang. 408=1924 Rang. 354=86 I.C. 568=2 Bur.L.J. 307 (Ctourt should 
return plaint for presentation to Court of competent jurisdiction). Refer 
Kaloo Bam v. Bamhissen^ 8 C.P.L.R. 8©. 

(12) 25 Mad. 543 (Held tliat when the original valuation was within 
the Court *8 poeuminaiy limits, a decree in excess of jurisdiction could b6 
passed, provided the extra Court-fee were paid). 

(13) 8 I.C. 34=43 Cal. 650—13 C.L.J. 132=15 C.W.N. 506. 
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that a plaintiff instituting a suit in a Court of limited pecuniary 
jurisdiction, may be rightly deemed to have limited his claim to 
the maximum amount for which that Court can entertain a suit. 
An earlier Calcutta ease in Golap Sundiiri v, Indra Cowmar 
Ha-zray^^ had held likewise, that in such a case the plaintiff may 
justly be required to remit the claim in excess of the jurisdiction 
of the Court, because he has, with his eves open, brought his suit 
deliberately in a Court of limited pecuniary jurisdiction. The pro¬ 
position was thus put in Golap Snndaris’ case. "When a plain¬ 
tiff values his suit at an approximate amount and institutes it in 
a Court of limited pecuniar}’’ jurisdiction, he must be presumed 
to seek a decree for a sum which in no event will exceed the 
highest amount which limits the jurisdiction of the Court. 
This view is repeated in Sarada SumUiri v. Al<ramunnc.'isa 
Khatun,^^ where the Court observed "that a suit should 
be instituted in a Court of the lowest grade competent to try it 
(S. 15, Civil Procedure Code). Competency means jurisdiction, 
and the competency of a Court depends upon the nature of the 
suit, and upon its own pecuniary jurisdiction. That jurisdiction 
must be determined with reference to the various Acts constitut¬ 
ing the Courts and the question of valuation by reference to the 
Court-fees and Suits Valuation Act.” For example, Avhere the 
suit has been instituted in the Court of a Munsiff whose juris¬ 
diction is limited to the trial of suits the value of which does not 
exceed Rs. 1,000 “prima facie it is the plaintiff’s claim which 
determines jurisdiction and the jurisdiction continues Avhatever 
the event unless a different principle comes into operation to 
prevent such a result or to make the proceedings from the fii'st 
abortive.This view was agreed to in Hardyal v. Ramd^o,^^ 
by the Rangoon High Court, and a similar view was taken by 
the Bombay High Court in Hirjihhai v. Jtnneshedji.^^ In a 
RECENT Bombay case, it has been held that in a suit for accounts 
the valuation for the purpose of jurisdiction shall be the same as 
the value for purposes of Court-fee fixed by the plaintiff, and this 
jurisdiction of the trial Court is not ousted if on enquiry an 
amount exceeding the pecuniary jurisdiction of the Court is 
found due.-® Thus, three different views have been held by 
different High Courts: (1) that the Court where the suit is first 
instituted, on a valuation for Court-fee fixed by the plaintiff, 
continues to have jurisdiction in the case up to the final decrees, 
and is entitled to pass a decree in excess of Court’s pecuniary 
limits of jurisdiction: (2) that the Court has no such power to 
decree claim beyond its limits of jurisdiction, but can decree up 


(14) t I.C. 86 (90)=13 C.W.N. 493=9 C.L.J. 367. 

(15) Ibid. 

(16) 78 I.C. 747=61 Col. 737—1924 Col- 783=28 C.W.N. 710. 

(17) Ibid. 78 I.C. 747=61 Cal. 737=1924 Cal. 783. 

(18) 2 Rang. 408=1924 Rang. 354=86 I-C. 568 (For 8). 

(19) 21 I.O. 783=15 Bi.L.R. 1021. 

(20) lahwarappa Mauri v. DlM7iji aujjar, 56 Bom. 23=1932 Bom. Ill 

=34 Bpm.L.R. 44. 
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within its pecuniary jurisdiction, and 
(d; that It should return plaint for presentation to a Court of 
competent jurisdiction. 

295. IV. VALUATION OF COURT-FEE IN APPEAT«i 

general observations. —The penultimate paragraph in 

t IS sub-clause refers to “a pUtint, or a memorandum of appeal:^* 

paid ‘'according to the amount at 
which the relief sought is valued” but it does not expressly say, 

valued h\ whom; by plaintiff, by appellant, or bv Court, in the 
course The paragraph concludes, “in all such 

ihe plf/niti^ shM state the amount at Mhich the relief sought”* 
^ valued The word suits, is distinguishable from plaint, and 
mciiiomndum of appeal. Does it cover plaints, or both plaints, 
and memoranda of appeal in a suit. Again, the word plaintiff 
has to be noticed, without reference to appellant. Does this word 

appellant in appeal, as if he were a plaintiff in the suit. 
All these questions and others of a like nature have been neces¬ 
sitated by the DEFECTIVE PHRASEOLOGY OF THE SECTION', aild while 
some High Coiu-ts have taken the wording quite literally, others 
have sought to put some reasonable construction upon‘them to 
avoid the anomalous results, otherwise likely to ensue. It has 
also been ol).served that the amendments in the Court-Fees Act 
have not kept pace with the changes in the law of Civil Procedure, 
in suits for accounts, the appeal may be from a preliminarv 

^ decree. The tentative value, which the 

plaintiff is allowed to put at the start, may be changed to real 
or ascertained value, in the subsequent stages of the suit and 
especially so by the final decree, determining how much i.s due 
to the plaintiff on rendition of accounts, and this mav be more 
or le.ss than the amount originally stated by the plaintiff, as the 
value of the relief sought by him. If the amount decreed is less 
than the amount claimed, the, plaintiff may adhere to his oricdnai 
amount claimed, or claim a veiw much higher amount 

accounts ascertained in the 
^amount decreed in favour of the 

Tr plaintiff. V the defendant ^nd 

It IS 1 caddy conceivable that the value of relief in appeal and in 
the suit may not be co-extensive. An appeal from a preliminarv 
deciee filed by the plaintiff whose claim is non-suited, differs from 

plaintiff sugErestin? a modification in the 
foim of decree Where the sub,ject-matter in the appeal is co- 
extensive with that ,n -the suit, and the defendant appeals, it is 
a question ^^hcther, the defendant as appellant, is to be consider- 
ed a plaintiff for purposes of the appeal, and allowed to value 

appeal by him; or, whether he is bound to 
ep le plaintiff s oriopnal, or modified valuation, however 
exaggerated, arbitrary or fanciful it may be. The question of Court 
ee in appeal may be further complicated where the defendant is 
appeahng against the whole or part of a preliminary’ decree; or 
is quejrtionmg the final decree in its entirety’, or only as regards 
a portion. An appellant, whether plaintiff, or defendant has to 
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give a correct valuation of the reliefs sought in appeal, but the 
question is hedged round with numerous difficulties, accentuated 
by a x'emarkable conflict op views between the different High 
Courts. In a state of this mass of authority, often not easy to 
reconcile, the task of the commentator is to guide the reader to 
deduce basic principles whicli seem well established by the pre¬ 
ponderating authority of different High Courts, and to set forth 
some working rules with more or less precision. Considerable 
light has been thi’own on the subject by some recent pronounce¬ 
ments of their Lordships of the Privy Council, and of several 
High Courts which have had to interpret the authoritative deci¬ 
sion of the Privy Council in case of FaizuUah Khan v. Moidudad 
Khair, on appeal fx'om a decision of the Judicial Comini.ssioner, 
N.-W.F. Province. 

296. THE PRIVY COUNCIL DECISION .—The ruling of 
their Lordships of the Privy Council in Faizulhih Khan v. 
Maxdadadr^ has been discussed at length in paragraph 96, of 
the Comments, in connection with the broad (piestion of valuation 
in appeal under all the sub-clauses of S. 7 (iv), of the Court-Fees 
Act. The facts are stated in paragraph 90, nnie, and it will he 
briefly noticed here, therefore, that the Privy Council have held 
‘Hhat a memorandum of appeal, should state in terms of the Act, 
the amount at which relief is sought. This determines appeals^’. 
The appellant^ therefore, is allowed to value the relief sought by 
him in a])peal. In this case, the appellant was the plaintiff him¬ 
self. In cross-claims arising out of partnership disputes, for 
rendition of the accounts the i^laintiff’s suit tentatively valued at 
Rs. 3,000 was dismissed, and defendant’s cross claim was decreed 
to the extent of Rs. 19,900. The plaintiff appellant, had put only 
this value on his appeal, in which he was i^raying for a decree for 
amount found due to him on rendition of accounts, and also 
claiming the dismissal of final decree in favour of the defendant. 
Their Lordsliips held that “in suits for accounts it is impossible 
to say at the outset Avhat exact amount the plaintiff will recover. 
The Legislature, therefore, leaves it open to him to estimate 
the amount. That is the scheme of the Act.** (The italics are 
mine). This is basic principle, number one, to be noticed. 

297. THE PROVISION IN S. 149, CIVIL PROCEDURE 
CODE. —It would be noticed, that the decision in FaizuUah 
KJuin V. Mauladcid,^^ besides resting itself upon the basic 
principle of the scheme op the Court-Fees Act, draws poin^d 
attention to the provision in Civil Procedure Code, S. 149, 
which empowers the Courts to make up deficiency of Court-fee. 
“Where the whole or any part of any fee prescribed for any 
document by the law for the time being in^ force relating to 
Court-fees has not been paid, the Court may, in its discretion, at 
any stage allow the person, by whom such fee is payable, to pay 
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the whole or pai't, as the ease may be, of such Court-fee and upon 
such payment the document, in respect of which such fee is pay¬ 
able shaU have the same force and effect as if such fee had been 
paid in the first instance.” A technical objection as to deficiency 
<5f Court-fee, which, it must be conceded, was raised before the 
Judicial Commissioner, not in the interests of the croAvn, but of 
the party, however sound on a consideration of some other basic 
principles, could not find much favour ^vith their Lordships of 

^le Priv>' Council in view of the provisions of S. 149, Civil 
Procedure Code. 

298 VARIOUS INTERPRETATIONS OF PRIVY 
COUNCIL RULING.— (a) The Sind Judicial Comaiissioner's 
Court, was dealing in Shiraudas Mofuntal v. vdth a 

case, wliorc plaintiff suit was dismissed, and the defendants cross- 
claim had been decreed against him. The Court obsei-vos that 
“it is no doubt tine that in the present case it is the plaintiff 
who is appealing. But he is practically seeking two reliefs. In 
the first place, he wants to get rid of the decree which lias been 
passed against him. In the second place he wants a decree for 
an additional amount to be passed in his favour. So far as the 
amount decreed against him goes he must pay Court-fee thereon, 
and so far as the additional amount which he claims it is open to 
him to say that he is not able to ascertain that amount, and may 
put his valuation at a nominal figure”. The Privy Council 
ruling is noticed, and it was observed that there the plaintiff had 
as a matter of fact paid Court-fee on a sum of Rs. 19.900, that 
was the amount decreed against him. “In that case there was, 
therefore, no question of any arbitrary or improper value having 
been put on the claim in appeal.” [Their Lordships had held 
that the valuation was not only on the amount of the decree 
passed against the appellants but “it covered the appeal as a 

whole, “ and could not be treated as an under-value on a 
split Value.] 

(b) The Rangoon High Court in C. K. Umniar v. Alt 
Umma}\^* quotes the Pri\'>’ Council ruling as an authority for 
the proposition that whore in a suit coming under S. 7, 
Cl. (iv) (/). of the Act. the plaintiff having obtained a preliminary 
decree for accounts, the defendant appeals against the whole 
decree, the defendant is not bound by the valuation of the plaint 
in the trial Court, and is at liberty to make a fresh valuation for 
the purpose of the appeal. The defendant had appealed in this 
case against the preliminary decree, after a revised and enlarged 
value had been put on the relief sought by plaintiff at Rs. 30,000 
in place of the original estimated value of Rs. 15,000 and the 
appeal against the whole decree denied the alleged partnership, 
saying that the suit was barred by limitation, and yet the defen¬ 
dant was allowed to put Rs. 3,000 as the arbitrary value for the 
relief sought in appeal. It has not been noticed in this Judg- 
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ment, that the Council case was easily distinguishable, 

being given in the case of the plaintiff-appellant asking for a 
relief in appeal, and expecting a decree in his favour, which 
their Lordships thought might be for an amount well within the 
amount covered by the stamp. This estimate was neither 
arbitrary nor improper as noticed by the Sind Court, and 
certainly their Lordships were not expressing themselves on the 
conllict between the Madras Full Dench and the Allahabad cases, 
bearing on the point before the Rangoon High Court. 


(c^ The Madras High Court has followed the Privy 
Council Ruling in 1 enkutdndiulottt and has interpreted 

it to mean that "the appellant, whether plaintiff or defendant, 
can give some valuation and one cannot complain tliat the amount 
in the Memorandum is not the projicr amount No doubt, 
their Lordships observe that "in suits for account it is impossible 
to say at the outset what exact amount the i>laintiff will recoNcr . 
and they applied this princiiile to appeals also, in tlie sense, that 
the plaintiff-appellant' was considered justified in initting the 
value of Rs. 19,000 which their Lordships held to cover the 
appeal as a whole, remarking^ that it was a mistake to considei 
that the Court-fee had been put on the amount of the decree 
against the appellant. But the Madras High Court takes this 
authority to mean that “an appellant, whether defendant oi 
appellant, is in the position of a plaintiff in appcM at least in suits 
for taking accounts of a partnership and in partition-suits. Hie 
ruling of their Lordships concemed a plaintiff-appellant, and. 
there are no expressions in the judgment to show that tlieir 
Lordships’ attention was being invited to the broader proposition 
deduced by the recent iMadras decision from their Lordship 
pronouncement. “The scheme of the Act” is mentioned under 
which plaintiff, or appellant (plaintiff-apiiellant in that case) was 
to put some estimate on the relief sought by him in appeal. But 
there is nothing in the judgment which may be understood to 
affect the force of the Madras Full Bench, in Dhupati 
Perindevam.ma,^'^ for instance, where it was held that m a suit 
coming under S. 7, Cl. (iv) (/) of the Act, the plainti la^iiip, 
valued the relief prayed at a certain figure, and a prehmina^ 
decree having been passed, the de/endant-appellant, p.tpealmg 
against the whole decree is bound by the valuation m the plaint 
and cannot make a fresh valuation for the purposes o le j p 

299 APPEAL FROM A PRELIMINARY DECREE— 
A: Appeal by Plaintiff.—An appeal from a preliminary decree 

filed by the plaintiff, whose claim is non-suit(M, is to ^ ^ voiiof 

purposes of jurisdiction, and Court-fee, at the va ue o ^ ^ 

stated by the plaintiff. The subject-matter in ^ 

extensive with that in the suit. The Sindh 
signer’s Court, in Mahomed Rahmoo Mowjt v- I taiim _ JJ , 
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held that ^ the last part of the Cl. (iv) (/), makes it obligatory on 
the plaintiff to value his relief and such value not only determines 
the Court-fees but also the jurisdiction of both the ori^nal and the 
appellate Court. Further, that it is not open to the plaintiff 
who has been non-suited to contend that he should be allowed to 
put a different value on the same subject-matter when he is 
appealing from his non-suit. It says as follows:— 

It cannot also be contended ^v^th any show of reason that 
the Legislature ever intended to permit a defeated party, 
whether he ))e the plaintiff, or the defendant, to value the 
same relief differently for the purpose of his appeal all other 
thinp being equal.’’ The IMadras High Court, observed in 
So}y}iffa 3Iavah v. Minamwal,-^ that ^‘the reference to appeal in 
the last parasrraph but one of the sub-section may well apply to 
the case in Avhich the subject of the appeal is not eo-extensive 
^\lth the subject-matter of the suit, in which case it would be 
unjust that the party appealing should be bound by the original 
valuation.” This decision has been consistently acted on.-^ and 
the Full Bench decision in Ohnpati v. PerimJev,^^ fully agrees 

with it. The Privy Council ease cannot be said to negative 
this view.^^ 

300. (2) B; By defendants .—The I\Iadr.vs Full Bench 

Decisio.v,^'^ concerned a case in which after a preliminary decree 
had been passed in a suit for account, the defendant appealed 
against the preliminary decree. It was held that the defendant- 
appellant was bound by the valuation in the plaint. This is a 
leading case on the point, and several High Courts are to be 
found sharing this view fully. In Kitnji Mai v. Pannalal,^- (a 
Punjab c.\se) it was held that the defendant-appellant in an 
appeal against a preliminary decree was bound to pav an ad valorem 
fee on the value put by plaintiff on his suit in his plaint, and that 
the stamp of Rs. 10 on' which the appeal had been filed was insuffi¬ 
cient, as the value of such a suit could be “estimated” and Art. 17, 
Sch. II did not apply. Similarly, the Sixdh Judicial Commis-' 
SIGNER s Court, lias held in Motiomal v. MoJaphai,^^ following 
the Punjab Chief Court, and the ]\tadras Full Bench case, that 
“where the plaintiff has valued the relief prayed under Cl. 4. 

S. t of the Court-Fees Act, and has obtained the decree, and the 
defendant appeals against the whole decree^ he is hound by the 
valuation in the plaint. In this case the defendant had admitted 
the partnership, but if successful the Court would have had to 


(28) 23 Mad. 490 (492). 

^ (Cal.): 7 P.R. 1915 (P.C.); and 79 I.C. 923 

(Sind). 

(30) 33 I.C. 602=39 Mad. 725 (F.B.). 

(31) 1929 P.C. 147=117 I.C. 493 etc., held “that the sum awarded 

plaintiffs would in all likelihood be much within the value 
stoted by them.^* This was taken to include the appeal in its entirely, and 
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rescind the whole decree as it stood, and so the rule above set forth 
was applied. In Pochalul Uanchhod v. Umedriun Kalid<is^-^'^ the 
Bombay High Court, found the suit in question to be for an 
ascertained sum of money, which did not fall under 8. 7, (iv) (/), 
but Fawcett, A.C.J., said that “even supposing this is a case under 
Cl. (iv) (/), I would hold that the appellants are bound by the 
plaintiff's valuation”. He thought “that a distinction can 
rightly be made between the two classes of cases”, one where the 
appellants do not deny in toto their liability to account, as in the 
Allahabad, and Patna cases of KanhaiyaUd v. Ram Sarupi^"^ 
Kuldip Sahai v. Haribar Prasad;^^ and the other wiiere the defen¬ 
dant's deny in toto their liability to account, as in the IMadras 
Full Bench case of Srinivasacharlu v. Perindcvamma and he 
followed the Madras case as exactly in point. Tlio Patna High 
Court, held in PhuUirtand Coal Coy., v. Burrakar Coal Coy.,®* 
that the defendant appealing against a preliminary decree 
appointing commission to ascertain amount due to plaintiff, was 
bound by plaintiff's valuation in the plaint. The delcndants in 
this case denied that any amount was due. The trial Court 
■decided that cesses were due. but left the determination of the 
amount to further proceedings in the suit. The defendant 
appealed denying their liability in toto, and the fligh Court held 
that “where the liability which has been found to exist by the 
trial Court is denied in toto, or Avhei’e liability is denied for a 
portion of the claim, which portion has been clearly and definitely 
valued in the plaint, it is not open to a defendant appealing from 
the decree to value his appeal otherwise than at the value which 
the plaintiff, as required by the provisions of S. 7, (iv) (/), of the 
Court-Fees Act, has placed upon his relief.” This was so held, 
following the leading Madras authority in the Full Bench case 
of Dhzipati Sriniva>Hacharlu v. Perindevamma/^'^ i^lsidras 

group of cases, thus includes decisions by the Punjab Chief Court, 
the Sind Judicial Commissioner’s Court, the Bombay and Patna 
High Courts and the Calcutta^'’ cases, are also considered to sup¬ 
port this view. The Lahore High Court Juis followed the Madras 
Full Bench, and the earlier Punjab case, in Batna Ram v. 
Rahmatulalh.^^ 


301. (3) THE OPPOSITE VIEW. —The view taken in the 

above set of rulings, is opposed to that taken by another group of 
cases. The leading case, is the decision of Pigott, J., in the Allaha¬ 
bad case of Kamhaiyalal v. Ram Sarup,‘^“ which has been followed in 
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Chunni Lai, v. Shev Charanlal*^ by Sulaiman and Boys, JJ, It was 
held by the Allahabad Hig:h Court, in an earlier case. In th^ matter 
of Bhola Isath^^ that “the fact that it is now eompulsorj’’ on the 
appellants to appeal against the preliminary decree passed in 
suits for accounts, does not affect the matter of Coui*t-fee in any 
way.” The language of the section applies to appeals from a pre¬ 
liminary, or a final, decree, and ad valorem Court-fee is payable on 
the value of relief sought in appeal. In KanhahjalaVs case, 
Pigott, J., held that in an appeal from a preliminary decree in 
a suit for account, an appellant has under S. 7 (iv) (/) of the 
Act. the option of placing his o^vn valuation upon the memo¬ 
randum of appeal, and of paying Court-fee according to that 
valuation. He does not differ from the view in the Madras Full 
Bench case, if it were a case of a final decree; as regards preli¬ 
minary decrees, taking the words of the section as they stand, the 
learned Judge, held that the appellant (defendant) is allowed the 
option of placing his own valuation upon the memorandum of 
appeal. He notices the difficulty of the word “plaintiff” being 
used in the last two lines, without reference to aijpellant. but 
argues it away, by observing “that this proviso governs the whole 
of the suits falling under Cls. (a-), (6), (c), (d) and (c) as well 
as .under Cl. (/) of the sub-s. (iv) of 8. 7 of the Court-Fees 
Act,” and “in some of these ca.ses no question of the passing of 
a preliminary decree can possibly arise.” The Patna High 
Court, in Kuldlp Sahai v. Harihar Parsad,*^ tried to reconcile 


the Madras Full Bench decision in Srinivasacharlu v. Perindev- 

by remarking that in the Allahabad case the defendant 
did not deny his liability, but took exception only to the form of 
the decree, and the Madras decision was against a preliminary 
decree for accounts where such liability was denied in toto. How¬ 
ever, the Patna Court went on to hold, that the defendant was 
not bound to accept plaintiffs valuation in appeal, in the case 
where the defendant did not dispute the liability to render 
accounts, because “his relief in the appeal is not the same as that 
of the plaintiff in the appeal”, and was “such as is not capable of 
a correct estimate.” In the Allahabad case, of “C/iuwwt Lai v. 
Sheo CJuiy'anlal,^* Sulaiman, J., notices the conflict of opinion 
between the various High Courts, and the difficulty of deciding 
the main question “whether it is open to the defendants to put 
a valuation different from that fixed by the plaintiffs in their 
plaint,” and observes that it “is really due to the circumstance that 
the amendment of the Court-Fees Act have not kept pace with 
the amendments of the Civil Procedure Code.” Then he pro¬ 
ceeds to construe the words of the sub-clause strictly against the 
Government, and in favour of the defendant who has to pay 
Court-fee on appeal, and holds that the last words, “in all such 
suits the plaintiff shall state the amount at which he values the 
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relief sought,do not entitle the Court to import into the section 
words to the following effect, “and the amount stated by the 
plaintiff’ shall be the amount for purposes of memorandum of 
appeal/' The omission of the word ‘‘appellant” from the last 
two lines, does not justify the inference, according to the learned 
Judge, that the memorandum of appeal must necessarily have the 
same valuation as the plaint. He thinks “it is sufficient to say 
that the defendant cannot be called uiJon to pay Court-fees on the 
amount of valuation given by the plaintiff when the language of 
the section does not clearly so demand.” His decision is based on 
the ground that the words have to be interpreted as 
they stand and it must be left to the Legislature to cure 
the defective language of the enactment: He expresses conciousness 
of the fact that in some eases this interpretation of the section will 
be unsatisfactory, and illustrates it by pointing out the inconveni¬ 
ence from the absence of uniformity, which is “ likely to be cmbaras- 
sing, but the result is due to the drafting of the section as it 
stands.” This leads to the conclusion, “that in cases where the 
valuation has of necessity to be arbitrary and tentative, the person 
who has to present a petition of plaint or ‘ appeal, and who is 
called upon to pay the necessary Court-fee will have to fix the 
valuation, “and unless the valuation has been put down fraudu¬ 
lently, it will be accepted by the Court. This judgment is sup¬ 
ported by a leaimed statement, by Boys, J., of the legal jjosition 
in “three distinct eases” which present themselves for considera¬ 
tion. (a) Whei-e the defendant appeals against only a pai't of 
the preliminary decree; and (1) the plaintiff has not separately 
valued the two liabilities, (2) the plaintiff’ has separately valued 
the two liabilities; and (b) where the defendant appeals against 
the whole decree, and, he holds as to («) that tlie defendant 
should be made to pay on the valuation of the liability to which 
he objects, and should be absolved as to the liability he is pre¬ 
pared to accept, as to it must be left to the appellant to 

value the liability against which he appeals: and, as to (a-2), 
and (6), there was no reason for any variation in principle. He 
thus holds, that in all 3 cases, the appellant should be allowed to 
put his own valuation on the appeal. The Rangoon High Court, 
in C, K. Umar v. C. K. AH 'Unxar,^~ interprets the Frivy 
Council ruling to hold that the defendant-appellant is not bound 
by plaintiff’s valuation in the suit. It has been pointed out 
already in II, 299 {h) (mte, that this interpretation, if correct, 
only makes the confusion worse confounded, and that this 
Rangoon Full Bench judgment reads too much into the judg¬ 
ment of their Lordships of the Privy Council in l*'aizullah Khan 
V. Moularlady the ratio-decidendi of which does not toucli the real 
conflict between the Madras Full Bench, and the Allahabad view. 
The Allahabad view has been followed by the Lahore High Court, 
in Thakardas v. Daulat where it was held that a defendant 

appealing against a preliminary decree passed against him in a 
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suit for accounts is entitled to put his own valuation on the 
memorandum of appeal, and pay the Court-fee on that valuation, 
and IS not bound to accept the plaintiff’s valuation in his plaint. 
However, in Harichand v. Sir Shadilal, C. J., and 

Abdul Qadir, J., have held that the forxim of appeal from the 
preliminary^ decree depends upon the valuation of the suit for 
purposes of jurisdiction, which the plaintiff has the right to 
state at the amount of his own valuation of the relief sought. 
And, in Batma Ram^Y. RahmutuJIah,^^ Addison, J., has followed 
the Madras Full Bench view, in holding that the defendant is 
bound by the plaintiff’s valuation of a suit for rendition of 
accounts, and must pay Court-fee on appeal on the plaintiff’s 
valuation in the plaint. The Patna High Court’s decision m 
Kuldip Sahay v. Harihar Parsad, has been noticed above. There 
the subject-matter of appeals was not co-extensive with the suit; 
but in Phulartiiml Co(d Company 'v. Hurrakar Coal Coy/ the 
decision is taken that where the trial Couit’s finding of liability 
is denied in toto by the defendant, or for a portion definitely 
valued in the plaint, the memorandum of appeal cannot be valued 
other than at value placed by plaintiff upon his relief. The Patna 
case, follows the IMadras Full Bench- view, and dissents from the 
Allahabad decision in.Kanhaiya Lai’s case.^ The Nagpur Court,^ 
observes a divergence of judicial opinion on the question, and 
prefers to follow the view taken in the Allahabad case of Chunni 
Lai V. Sheocliaranlal.^ 

302 APPEAL FROM A PRELIMINARY DECREE 
WHERE SUBJECT-MATTER OF APPEAL IS DIFFERENT 
FROM THAT IN THE SUIT. —In cases of appeals from preli¬ 
minary decrees, whei‘e the subject-matter of the appeal is not co¬ 
extensive with that in the suit, the plaintiff, or defendant would 
not be bound by the original valuation of the suit. In Ram Singh 
v. Ramchand,^ (Sir H. Rattigan, C. J., and Abdul Raoof, J., 
where the plaintiff had appealed against the preliminary decree 
disposing of certain issues, and the defendant had filed cross¬ 
objections, the Lahore High Court held that the appeal on the 
question of interest was sufficiently stamped with a Court-fee of 
Rupees ten, and the question relating to two items of Rs. 7,000 
and Rs. 3,000 was incidental to the question of interest. The 
Madras decision in Sarnia Mavali v. Mhiammal,'^ is the leading 
ease on the subject. It was remarked “that the last paragraph 
but one of the sub-section may well apply to the case where the 
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subject-matter of appeal is not co-extensive with the subject- 
matter of the suit, in which ease it would be unjust that the party 
appealing should be bound by the original valuation/’ The view 
taken hy Sulaiman, J., in Chunni Lai v. Sheo Charan,^ in dis¬ 
tinguishing the Allahabad ease of KanhaiyaUil v. Ratu Sarup^ 
and the Padna ease of Kuhlip Sabai v. Harbar Basad,^^ appears 
to be that where the defendant is appealing not from the whole 
decree but admits part liability, he is to be absolved from the 
liability, from payment of the full court-fee on the amount 
stated originally by the plaintiff in ajipeal. Boys, J., also took the 
same view in that case. He held, that where the defendant 
ajipeals against only a part of a preliminary decree, and the 
plaintiff has not separately valued the two reliefs, or he has 
separately valued the two reliefs, (or even where he aIIp^*als 
against the whole preliminary decree), the defendant is not 
bound by the plaintiff’s valuation in the original suit. But the 
Madras High Court, though differing from it in other respects, 
agrees so far that the defendant appealing against only a part 
of the decree, not seiiarately valued, can value as he chooses. 

303, APPEAL AGAINST A FINAL DECREE.—The 

decision of their Lordships of the Privy Council has been taken 
to hold that “where a suit for accounts valued at a definite sum 
is dismissed, and a decree for a much larger sum is passed in 
favour of the defendant, the plaintiff-appellant can appeal against 
the decree in favour of the defendant on a court-fee due thereon, 
and pray for a decree in his own favour without further Court- 
fee.” This proposition stated in tliis manner is misleading. No 
doubt the plaintiff’s suit, tentatively estimated at Rs. 3,000 was 
dismissed in the trtal Court, and the defendant’s cross-claim was 
decreed by the final decree, for Rs. 19,900, and the claim in 
appeal, stamped with Rs. 975 court-fee was “for reversal of the 
decree against the appellants, and for granting a decree in their 
favour for such amount as may be found due; but, their Lord- 
ships, after referring to the circumstances of that case observed 
that “it is plain that any substantial inversion of liability under 
the respective decrees would result in all likelihood in the sums 
awarded on appeal to both parties being much within Rs. 19,000 
awarded to one.” Their Lordships accordingly took the valuation 
of the appeal at Rs. 19,900 as cori'ect, holding that there was no 
reason for treating that payment either as upon an under-value 
or a split-value” and remarking that “it was a mistake, ’ on the 
part of the appellate Court to ti'eat the x)ayment of Rs. 975 as o 
fee mad,e oivly on the amount of the decree passed against the 
appellants/* In the Sind Judicial Commissioners' Court,^^ the 
plaintiff-appellant was taken to be asking for two distinct reliefs, 
(1) against the final decree passed against him, and (2) for a 


(8) 47 All. 756=89 I.C. 122=1925 All. 787. 

(9) 44 All. 542=1922 AH.. 228=66 I.C. 841. 

(10) 75 I.C. 841=3 Pat. 146=1924 Pat. 161. 
<11) 1933 Sind 322. 
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decree in plaintiff own favour. The former was valued at the 
exact figure decreed against plaintiff of which he sought the 
reversal, and he had to put his o^vn tentative value on the relief 
sought in his owti case. The difference between the Sind case, 
and the N.-W.F.P. case may not be easy to discern, but their 
Lordships of the Privy Council, must be taken to have held, under 
the circumstances of the case before them, that the fee paid by 
the plaintiff-appellant was not to be treated “as a fee made only 
on the amount of the decree passed against the appellants.^' 
They observe, “that amount (Rs. 975 Court-fee) may be not only 
in full, but largely in excess of the true sum of relief at which 
a sound valuation could in the present circumstances be said to 
reach, and iV covered the appeal as a whole, includi/ng that sitm; 
on the one ha^nd, and a mxi^h smaller figure of Rs. 3,000 on the\ 
other This judgment, therefore, does not negative the position 
taken up in the Sindh case, or the underlying principles, 
that the appellant when he is seeking reversal of a final decree 
passed against him, has to pay Court-fee ad valorem on the as¬ 
certained amount, rather than on the tentative value of the 
original claim, though the plaintiff whose suit for account is dis¬ 
missed, would have to put the same value on his relief in appeal 
as in the trial Court. It should also be noticed that there is no 
conflict on this point between the two leading cases of the Madras 
Full Bench, in Dhupati Srinivasacharlu v. Perindevnmma,'^- and 
the Allahabad case of Kanhaiyalal v. Ram Sanip.^^ The Allahabad 
Couid; doubted the Madras ruling because it dealt with an appeal 
by the defendant from a preliminary decree. But if a 
toal decree is passed for an amount whether very much less or 
very much more than the original value of the suit, “in either case 
it is beyond question that the defendant, if he desired to appeal, 
w'ould have to value his memorandum of appeal at the amount of 
the decree actually passed against him, whatever that amount might 
be." The test which is generally laid down in determining what 
is the proper Court-fee payable on a memorandum of appeal is 
“what is the value of the relief granted which is sought to be 
got rid of.^^ The basic principle is that in an appeal against the 
final decree, the unsuccessful party is not allowed to put an 
approximate or tentative value, but has to put Court-fee ad 
valorem on the ascertained amount which is the real value of the 
subject-matter in appeal.^® 

304. FORUM OF AFPFAlt. —In a suit for accounts, the 
determination of the forum of appeal, from the preliminary decree, 
depends upon the valuation of the suit for purposes of jurisdic¬ 
tion; and, the fact that the amount ultimately to be found may 
or may not exceed the valuation cannot disturb the course of 


(12) 39 Mad. 725 F.B.=33 I.C. 602=30 M.E.J. 402. 

(13) 66 I.C. 841=44 AU. 542=1922 AU. 228=20 A.L.J. 416. 

(14) Mithumal v. Bashomal, 1929 Sind 161=116 I.C. 110. 

(15) See and Cf. Shivandaa M<rtv/mdl ▼. Sari Sam, 1933 Sindh 320 
(323). 
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appeal.But, where au amount iu excess of the tentative value 
in the suit is awarded, the amount ascertained by the Court to 
be due to the plaintiff, and not the sum at which he values his 
claim approximately and tentatively, must be regarded as the 
value of the suit for the purpose of determining tlie forum of 
appeal.^* This ease, follows the view taken in the two Punjab 
cases of ^ann<tmal v. A^hdiil A.Z}Zy^^ and Mannalal v. Samandu^^ 
and, in the Calcutta case oC Ijjafullah v. Chayidra Mohanj-^ and 
is suppoi-ted by the decision of the Bombay High Court in 
Ihrahimji Haji v. Bejayiji Jamshedjir^ The Bombay High 
Court, has, similarly, held in JuDkibai v. Ch 'nnna Daa^-- that in 
an appeal from a final decree Court-fee must be paid ad vidoreai 
on the decretal amount. The rule followed by the Calcutta 
High Court is laid down thus:—‘'Where a plaintiff fixes a 
certain sum as the amount of his claim only api)roximately or 
tentatively, and praycs that the amount of his claim maj' be 
ascertained in the eoui*se of the suit, then tlic amount found by 
the Court to be due to him must be regarded as the value of the 
original suit for the purpose of determining the forum of 
appeal.The M.\dras High Court in Putin Kaunaijya, v. 
Rudrahhatla-^ and the Allahabad High Court, in Muhammad 
A.hd/ul Majid v. Aia Bux,’^ have, however, adopted the view that 
the amount at which the plaintiff values his relief, though approxi¬ 
mately, determines the forum of the suit as well as of appeal. As 
Sir Shadilal observes “a difference of opinion undoubtedly exists 
on the subject,” but the rule consistently followed in the Punjab 
and N.-W.P.P.), is as stated by the Lahore High Court. The 
Allahab.\d High Court, holds, that in order to determine the 
proper appellate Court what is to be looked is the value of the 
original suit, that is to .say, the amount or value of the subject- 
matter of the suit, and the value must be taken to mean the value 
assigned by the plaintiff in his plaint and not the value as found 
by the Court, unless it appears that either purposely, or through 
gross negligence the true value has been altogether misrepre¬ 
sented by the plaintiff.*® It follows Madho Da^ v. Ramji 


(16) 1930 Lah. 832=128 I-C- 491 (Sir Shadilal, C.J., and Abdul 
Qadir, J.). 

(17) 9 Lab. 23=1928 Lah. 157=110 I.C. 631=29 P.L.B. 320. 

(Sir Shadilal and Zafar Ail, JJ.), 

(18) 68 P.R. 1902. 

(19) 46 P.R. 1906=94 P.L.R. 1906=62 P.W.R. 1906. 

(20) 34 Cal. 954=6 O.L.J. 255=11 O.W.N. 1133 F.B. 

(21) 20 Bom. 265. 

(22) 57 I.C. 579=22 Bom. L.R. 811. 

(23) 34 Cal. 954=6 O.L.J. 255=11 C.W.N. 1133; F.B. 

(24) 40 Mad. 1=39 I.C, 439=1917 M.W.N. 367=5 L.^w;. 

680=32 M.L.J. 221. 

(25) 47 All. 534=86 I.C. 1055=1925 All. 376=23 A.L.J. 216. 

(26) Muh<i7fvmad Abdul Mojid v. Ala Bux, 86 I.C. 1055=47 All. 534= 
1925 All. 376. 
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Paiak,-~ in this respect and also Sri Lanian Lalji v. Deraj.^^ 
But it does not follow the Calcutta Full Bench case of Ijjatullah v. 
Chayidra Mohan;^^ based upon an earlier case of Golap Sundari 
V. Indra Kumar. The Allahabad view is supported by the 
Madras Full Bei^ch decision in Putta Kwnnayya v. 
Eudrahhata.^^ 

305. COMBINED OR SEPARATE APPEALS.—The 

defendant may appeal against the W'hole decree, both the preli¬ 
minary and final, in a suit for account.^- Where in a suit for 
accounts, the defendants appealed against a preliminaiy decree 
made against them, and pending the appeal, a final decree was 
passed in the trial Couii:, and, thereupon the defendants brought 
an appeal against the final decree, it was held that the amount 
payable upon the memorandum of appeal is govenied by the same 
words as governed the plaintiff's liability to pay Court-fee w'hen he 
brought his suit, viz., S. 7, (iv) (/), and that Art. 17, Sch. 2 
could not be applied. The mere fact that under S. 11 of the 
Court-Fees Act, the plaintiff would have to pay a fee to enforce 
the liability was not a matter wdiich affected the question of 
Court-fee on appeal against the decree with a" view to get rid of 
the liability thereunder. However, the Court held, that for the 
purposes of the appeal, “the defendants will get credit for wdiat 
they have already paid in connexion with the appeal from the 
preliminary decree, the principle being that the defendants are 
in the end resisting certain claim and on that they have come to 
Court and they do not have to pay the Court-fees twice over. 

The Madras High Court, has likewise held In re Suppu- 
thayammul,^* that where the same party appealing first from 
preliminary decree, pays ad valorem Court-fee, he need not pay 
any ad valorem Court-fee again on appealing from final decree 
afterwards. Tlie Court was prepared to follow and act upon the 
Calcutta decision, in Kanchan Mandar,^^ and also the 
decisions in the Patna case of Ram Mander,^^ and Lahore 
ease in Budhxc Ram v. Naitnat Raiy^"^ with certain reser¬ 
vations. The Madras High Court observes “that there are 
difficulties in extending the doctrine to cases where the appeal 
against the final decree is filed after the decision in the appeal on 
the preliminary decree. If a plaintiff’s suit for accounts is dis- 


(27) 16 286=A.'W'.N. (Ig94) followed in Sudarshan v. Ram Pershad, 
7 I.C. 385=33 All. 97=7 A.L.J. 963. 

(28) 5 I.C. 875=32 All 222=7 A.L.J. 203. 

(29) 34 Gal. 954; F.B. 

(30) 1 I.C. 86=13 C.W.N. 493. 

(31) See F.N. 140, Supra. 

(32) 39 Mad. 725 F.B. 

(33) Kanti Chandra v. Radha Ramaat, 1929 Cal. 815=57 Oal. 463. 

(34) 62 M.L.J. 624=35 M.L.W. 621. 

(35) Kanchan Mandar v. Kamata Prasad, 16 CL.J. 564=15 I.C. 572. 

(36) Ram Mandar V. Maharani NawtaJehbati, 1924 Pat. 694=3 Pat. 815. 
<37) 1923 Lah. 632=4 Lah. 406. 
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missed on the ground that the defendant is not accountable, and 
he appeals and gets a preliminary^ decree in his favour in appeal, 
and then in the fix'st Court a final decree is passed from which 
also he appeals disputing the amount decreed, there seems to be 
little justification for the argument, that ho need not pay the fee 
on the amount disputed in appeal. Similarly in the case of a 
defendant who has appealed from a preliminary decree, if the 
appeal is dismissed, and then a final decree is passed from which 
also he appeals disputing the amount, there seems as little 
justification for saying that he need not pay the fee on the amount 
disputed in appeal. In both cases there is no ground for saying 
that the earlier appeal contemplated consideration of a final 
decree which had not and whicli might not come into existence. 
In those cases the fee in appeal would be governed bv Art. 1 
(Sch. I).’’ 

306. CONCLUSION. —A brief survey of the discussion, 
and the resulting conclusion may be noted. 

(1) A suit for account, within the meaning of S. 7, (iv) (/) 
is one in which accounting, under a liability of the defendant, is 
demanded as a substantial relief, and the plaintiff is not claiming 
a mere declaration, with or without the prayer for accounts as 
an ancillary relief; and he is not claiming an ascertained sum of 
money, though the accounts may have to be gone into. 

(2) As regards valuation of a suit for accounts, in tlie 
original Court, the pl<nntijf shall state, tlie amount at which he 
values the relief sought, and pay ad vaJonyn Court-fee on such 
value. This value may be a rougli and ready approximation, 
subject to the safeguai’d provided under S. 11, Conrt-Fces Act, 
and the procedui’c under O. 7, R. 2, Civil Procedure Code ; and, 
according to some High Courts, it may be arbitrary, and 
tentative. 

(3) The value for Court-fee determines the values for 
jurisdiction under S. 8, Suits Valuation Act; but the jurisdiction 
to entertain the claim is to be distinguished from the jurisdiction 
to decree the claim. Three views prevail, one that the Court 
entertaining the claim can pass decree beyond its pecuniary 
limits on a rendition of accounts; second, that it cannot do so, but 
must limit its decree to amount within its pecuniary jurisdiction : 
and thirdly, that the plaint should be returned for presentation to 
Court of competent jurisdiction. 

(4) In a suit for account, the approximate value of the 
suit at the start, may be changed to real ascertained value, and 
the value of relief in appeal, and in the suit may not be 
co-extensive: 

(5) An appeal from a preliminary decree filed by the 
plaintiff, whose claim is non-suited is to be valued for purposes 
of jurisdiction and Court-fee, at the value of the relief stated by 
the plaintiff. 
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(6) Where the subject-matter in the appeal is co¬ 
extensive with that in the suit, and the defendant appeals, two 
opposite views prevail. 

(а) The Madras Full Bench, followed by Bombay, 
Sindh, Lahore, etc., holds, that the defendant is bound to adopt the 
plaintiff’s valuation for an appeal against preliminary decree. 

(б) The Allahabad High Court, followed by Patna 
etc.,, holds that the defendant is free to put his own valuation in 
appeal: and that plaintiff, for purposes of appeal, means the 
appellant, whether plaintiff or defendant. 

(7) WTiere the subject-matter of appeal is not co¬ 
extensive, the view of most of the High Courts is that the defen¬ 
dant is bound to pay Court-fee only against part of preliminary 
decree objected to, viz., on the value of the subject-matter 
in appeal. 

(8) The Privy Council view is that plaintiff-appellant is 
within his right in putting a reasonable value on his appeal, 
including prayer for dismissal of final decree passed in favour of 
the defendant. This ruling has been variously, and, almost 
irreconcilably, interpreted by different High Courts. 

(9) In appeal from firuil decree, the amount being 
ascertained, the better view seems to be that the plaintiff, or the 
defendant will have to value the subject-matter of the appeal both 
for purposes of Court-fee, and jurisdiction, at the amount of 
fijial decree. 

(10) If separate appeals are prepared against the preli¬ 
minary and final decrees, it is hard on the appellant to pay 
ad valorem Court-fee twice over. A combined appeal is allowed 
against the final decree, including the preliminarj' decree, subject 
to bar by limitation. 


S. 7, Cl. (5). Suits for posses.^ion, of land, houses, 
gardens, etc. 


Synopsis. 

I. Iiegislative Changes, 307. IV. Mode of Valuation of Suits 

II. Scope of the Paragraph, for Jurisdiction, 320. 

308-317. V. Valuation in appeals, 321. 

m. Statutory Valuation, 318-319. VI. Suits falling under S. 7 (v)f 

322. 

307. I. LEGISLATIVE CHANGES.—Local Amend¬ 
ments, have been made by Act III of 1932, in Assam; by Act I 
of 1932, in Bihar and, Orissa; by Act II of 1932, in Bombay; by 
Act y of 1922, in Madras; and, by Act III of 1932, in the United 
Prorinces, under which the statutory value of land has been 
enhanced, as follows. 
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(a) Assam: ‘‘In sub-clause (a) of clause (v), for the 
word “ten’', the word “twenty" shall be substituted.^® 

(b) Bihaa: and Orissa: “In clause (a) of S. 7 (v) of 
the Principal Act, for the word “ten" shall be substituted the 
word “twenty", and in clause (h) of the said section for the 
word “five" shall be substituted the word “ten".®® 

(c) Bombay: “In clauses (1), (2) and (3) of the 

proviso to paragraph (v) for the words “five", “ten" and “ten", 
the words “seven and a half", “fifteen", and “fifteen", shall 
respectively, be substituted.'*® 

(d) Madras: “In S. 7 (v). of the Principal Act—in 


(o) for the word “ten", the 
substituted; 

word “twentv" 

• 

sliall 

be 

—in (h) fort the word ‘five,’ 
substituted; 

the word ‘ten’ 

shall 

be 

and after clause (d) the 

following proviso 

shall 

bo 


substituted for the existing proviso:— 

‘Provided that if rules are framed under S. 3 of the 
Suits Valuation Act, 1887, for determining the value of land for 
the purpose of jurisdiction, the value so determined shall be 
deemed to be the value of the land for the purposes of this 
paragraph. 

(e) United Provinces: “In paragraph (v), of S. 7 
of the said Act the word “ten" in clause (a) shall be read as 
“twenty" and the word “five" in clause (Z>) shall be read as 

“six".'*^ 

308. II. SCOPE OF THE PARAGRAPH—General 
Observations.—In this clause, the valuation of suits for posses¬ 
sion of lands, houses, and gardens etc., is provided for, on 
statutory basis of mode of calculation for the pui’pose of Court-fee. 
The v^ord includes appeals,^ and the word 

*‘ possession** means possession of any kind, proprietary,^^ 
or under-proprietary,^® as full owner, or under a limited or 
derivative title,'*® and, the expression is not restricted to beneficial 


(38) Assam Act, III, of 1932, S. 2. 

(39) Bihar and Orissa Act, I, of 1922, S. 3. 

(40) Bombay Act, II of 1932, Part III. S. 12 (c) . 

(41) MUdras Act, V of 1922, S. 8. 

(42) TJnited Provinces Act, III of 1932, S. 3. 

(43) Hup Narain Singh v. Bishwa Naih Shtigh, 68 I.O. 265=44 All. 
629=1922 All. 358=20 A.L.J. 587, and see Lahbainsingh v. Ha/mkishenda^, 

43 I.C. 179=40 All. 93. 

(44) Sunder JLal v. Murrayj 16 I.C. 963=16 C.L.J. 375, Maii^ned 
Ibrahim v. Bhymeah Isnuiilji, 1 L.B.R. 303 and, Amir Bassan v. Bafiz 
Muhammad, 128 I.O, 779. 

(45) Swaminath v. Jangbahadur Singh, 58 I.C. 132=7 O.L.J. 403=24 
O.C. 29; Bubibalt Bossein v. ^fohamed Reza, 8 Cal. 192=10 C.L.R. 385. 

(46) Telwmal v. lalsingh, 20 P.R. 1893; Ramkiahwn v. Syed Brahmin 
Shah, 56 P.R. 1892. 
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ownership.The mode of calculation of fee under this clause is 

on the value of the subject viatter/* as distinguished from the 

‘‘value of the relief soughtas in the preceding clause; and, 

instead of an ad valorem Court-fee on the valuation put by 

plaintiff, this clause requires Court-fees at statutory rates or 

the market-value as provided in the different sub-claxises of this 
section. 

309 SUIT FOR POSSESSION, AS PRINCIPAL 

—The mode of valuation, in this paragraph, is 
applicable only when the suit is for possession of land, houses, 
or gardens. A suit for possession, is to be distinguished from 
suits for declaration of title, and recovery of possession as a 
consequential relief or a suit for setting aside a document, and 
for recovery of possession of property as ancillary relief.^® If the 
declaration sought for is unnecessaiy, or superfluous, the suit 
would still be a suit for possession falling under S. 7 (v), of the 
Court-Fees Act; but the ease would fall under S. 7, (iv) (c), 
rather than under S. 7 (v), where the relief of declaration is 
essential for plaintiff’s success in the possessorj^ relief.Where 
the es.sential relief sought in a suit is recover^' of possession, the 
valuation of the property for purposes of Court-fee is to be 
assessed under S. 7 (v) of the Act;^® although a prayer for 
declaration is added consequential to the success of the plaintiff 
in their substantial claim in the suit.^ The question is, whether 
the relief as to possession of land is the sole or the main relief in 
the ease.^ In a suit for possession simpliciter. Court-fee need 
be paid only on the actual relief valued under S. 7 (v) of the 
Act: e.g., where the plaintiff does not claim a declaration in 
his plaint, that the decree under which the defendant holds 
possession is not binding on him.® or, where there is no prayer 
for a declaration as to validity of plaintiff’s adoption as a neces¬ 
sary preliminary to his right to recover possession of the land in 
suit.^ In Sarju v. Sheoraj,^ the suit was held to be one for 
possession of land, although the plaintiff had asked for setting 
aside the sale in favour of the defendant, not as a separate relief, 

(47) Ghasaffur Bussain v. Yawar Bvssain, 28 AU. 112=2 A.L.J. 591= 
(1905) A.W.N. 208, nlso see» Parsoilmm Chand v. Mayanandy 1932 All. 593. 

(48) Thangadhi Amnml v. Moliamed Moidceuy 1933 Mad. 231 (2). 

(49) Sec. II, 223-231, ante: Suits for ** declaration and posses»i<yn* \ 68 

I.C. 265=44 All. 629=1922 AU. 358; 70 I.C. 101=49 Cal 880 

=1922 Cal. 506; 119 I.C. 577=1929 Mad. 529; 1929 Naff. 276- 94 I.C. 
179=1926 Oudh 380; 120 I.C. 398=1929 Oudh 419; 124 I.C. '420=1930 
Oudh 104; 1930 Oudh 368=126 I.C. 688; and 68 I.C. 700=2 Pat 125= 
1922 Pat. 615. 

(50) Rup Nmain v. Bishwa Nath, 44 All. 629=68 I.C. 265=1922 
All. 358. 

(1) Badha Kant v. Vehendra Narayan, 70 I.C. 101=49 Oal. 880= 
1922 Cal. 506. 

(2) Bah^iappa v. Ba/machandra, 1929 Nag. 276: also Sarju t. ShoraJ, 

94 I.C. 179=1926 Oudh 380. . 

(3) Bahnappa v. Ramchandra, 1929 Nag. 276. 

(4) Maung Shein v. Ma Lon Tan, 1931 Rang. 319=9 Bang. 401- 

(5) 94 I.O. 179=1926 Oudh 380=10 O.L.J. 124. 
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but as a part of his cause of action to claim for possession. Simi¬ 
larly, the suit would be one for possession, where this is the 
principal prayer, although a prayer for declaration or cancella¬ 
tion of a document is asked in the alternative.^ The Oudh 
Court has clearly set forth the principles governing suits when 
possession as well as a declaration is asked for. It was held in 
Deoraj v. Kunj Beharii^ that Court-fee need be paid only on the 
relief for possession where this is tlie principal relief claimed, and 
the relief for declaration is only ancillar^^ to it. This view was 
followed in Afzal Hussain v. Shafiqunncssa,^ and in Shahar 
Bano Begam v. Hij Bahadur Singh''^ Tlie Patna High Court, 
similarly holds that where a declaration is not necessary" to enable 
the plaintitf to obtain possession of property claimed, the suit 
would not fall under S. 7, (iv) (c). merely because a declaratory 
decree is asked for as a surplusage.'® 

310. ADDITIONAL KSLIDF. —Possession inav he 
claimed not as the sole or main relief in the ease, hut as an 
additional separate relief. In that case also the suit will have 
to be valued as regards the prayer for possession under S. 7 (v) 
of the Act; e.g., where in a suit for specific performance of a 
contract of sale, the plaintiff also claims possession of the property 
agreed to be sold, the plaint has to be stamped for both these 
reliefs separately, for purposes of original suit, and the same 
court-fees has to be paid also on appeal.*' 

311. ALTERNATIVE RELIEF. —Where possession is 
claimed as an alternative relief, it has to he valued under this 
paragraph, the court-fee is payable on the higher relief, which¬ 
ever it may be.'- The greater relief is one which requires a 
higher court-fee, and this will include the lesser relief.'^ 

312. LANDS. —The meaning and significance of the word 
“Land’" and “houses’’ as used in the Court-Fees Act, has been 
considered in Durga Si7igh v. Bisheshar /)«//«/.'“* It was ob.served, 
that “the word land in its wider signification would do doubt in¬ 
clude not only the surface of the ground, but also everything on 
or under it, for cujus esf solum ejus est usque ad coelum.^* The 
leamed Judges were “not aware that there is any definition of 
the word ‘land’ as used in the statutes in this country.’’/j>But, 


^6) Awadhraj Singh v. Dharanvrajfciuir, 1929 Oudh 419—6 O.W.N". 

704=120 I.C. 398. 

(7> 124 I.C. 420=1930 Oudh 104=5 Luck. 474=6 O.W.N. 1105, 
also see Shahar Barie v. Maj Bahadur, 1933 Oudh 505. 

(8) 126 I.C. 688=1930 Oudh 368=7 O.W.N. 571. 

(9) 1933 Oudh 505. 

(10) Itam.suran Parsad v. Gohinddas, 68 I.C. 700=2 Pat. 125=1922 
Pat. 615=3 P.L.T. 704; (S.B.). 

(11) Bamnidh v. BaVearan Singh, 60 I.C. 654=23 O.C. 388. 

(12) See S. 7, ante “Alternative relief'^ also see Awadhraj Smgh v. 
Dharaniraj Kuar, 120 I.C- 398=1929 Oudh 419. 

(13) 78 I.C. 530=1925 Pat. 193; 100 I.C. 913=1932 Mad. 158 (159). 

(14) (1898) 24 All. 218=22 A.W.N. 27. 
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the word has been defined thus, in the Punjab Tenancy Act, XVI 
of 1887, S. 4, Cl. (1) lAind**; means land which is not occupied 
as the site of any building in a town or village, and is occupied 
or has been let for agricultural purposes, or for purposes sub¬ 
servient to agriculture, or for pasture, and includes the sites of 
buddings and other structures on such land.*’ The definition of 

^‘land” as given in the Land Alienation Act extends the above 
definition as below:— 

Land includes:— 

(«) the sites of buildings and structures on such land; 

{h) a share in the profits of an estate or holding; 

(c) any dues or any fixed percentage of the land 
revenue payable by an inferior land owner to a 
superior lando^vner; 

{d) a right to receive rent; 

(e) any right to water enjoyed by the owner or occupier 
of land as such; and, 

(/) any right of occupancy. 

The learned Judges, proceeded to say, that "tn the Court- 
Fees Act the word would seem to he used m a restricted sense, 
for the Act provides a distinct mode of ascertaining the amount 
at which relief should be valued according as the subject-matter 
of the suit is land, or houses, or gardens. If the subject-matter 
of the suit is land, there are two modes of computing the Court- 
fee according as the land is revenue-paying or not, and if it be 
a house or garden another and distinct mode of computation is 
provided.” The word ”land” was therefore, held to be used in 
the section in co7itradistinction to houses, or gardens, and the 
valuable indigo factory was to be valued for purposes of Court- 
fee separately according to its market-value as coming within the 
word ‘‘house” as used in the Court-Fees Act, which was com¬ 
prehensive enough. The substantial subject-matter of the suit, 
so far as the indigo factory was concerned, was not the site of 
the factory, but the faetoiy itself, and the fact that the site was 
assessed with Government Revenue, could not be regarded in 
determining the true meaning of S. 7 (v) of the Court-Fees Act. 

313. “LAND SUITS. ”—In the Punjab, bearing in mind 
the definition of the word “land” as given in the Tenancy Act, 
the purpose for which land is used is the essential determining 
factor. If it is agricultural or pastoral then it is ‘land^ but if 
it is used for building purposes in a town or village then the 
land is not ‘land’. It does not cease to be agricultural land merely 
because at the time of sale or of suit it bears no crop, or because 
a part of it is under the site of a building. Land \ised for pur¬ 
poses subservient to agriculture includes the sites of such struc¬ 
tures as protective bunds, ehhappars, cattle-sheds; thrashing 
floor, etc. A well is ‘land,.'® A suit for share in a well sunk for 


(15) Imawdin v. Malcha, 62 P.R. 1891; Hayat v. Sant 20 P.R. 

1894; Dhani Kh<M‘n v. Mehtah Khain, 40 P.B. 1893; also see Mad. H.C. 
Proceedings, No. 1369, dated 29th August, 1879. 
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the purpose of irrigating: agricultural land, was a “land suit/’ as 
the well itself was a structure on the land used for purposes sub¬ 
servient to agriculture, and therefore included in tlie definition 
of “land”, by the terms of S. 4 of Act XVI of 1887. A “land 
suit” as defined in the Punjab Courts Act, means a suit relat¬ 
ing to Jaiul as defined in S. 4 (i) of the Punjab Tenancy Act, 
1887; accordingly, a suit for pre-emption of certain land within 
the municipal limits of Rawalpindi, though outside the city walls, 
which had been partly built upon at the time of the institution of 
the suit, was not a “ land-suitThe watereoiirse used for 
purposes of irrigation is ‘land’.'" A Ohainnumkin land outside 
the ahadi, which had Khnvlies built, and Hhusu stacked on it, and 
which was shown in the revenue records under a separate Khasra 
number was “land” within the definition of S. 4 (i) of the 
Tenancy Act/® But, a village graveyard,'^ or the site of a water 
mill,-® or the land used for the manufacture of siiltpetre/^ is not 
“land,” because it is not occupied for agricultural purposes, or 
for purposes subseiwient to agriculture. Again trees are not 
■“land”, and in a suit for land, trees standing thereon need not 
be separately valued-- and a suit for possession of a share in an 
orchard, i.e., in the fruit trees; not including the land occupied 
by them, is not a land suit, as the trees growing on a land, can be 
sold, let or mortgaged independently of the land on which they 
stand.^ Similarly, a suit for date-trees only, no relief being 
asked, or claim made, as to the land upon which the trees stand 
was held not a “land suit,” as defined in the Punjab Courts Act, 
1884.2^ A suit for possession of part of public road, encroached 
on by the defendants, v/ho had built a wall on it. was held not to 
be a land suit, in spite of the fact that the wall was intended to be 
•a boundary to an agricultural field.Land occupied by a tank 
used for watering cattle; and excavating earth to make brick, i.e.. 


(16) Hayat v. Sartt Bam, 20 P.R. 1894. (Held tliat the value of the 
euit was not increased because the defendant had e-stnblished on equitable 
claim to compensation for the building he had erected on the laud before 
plaintiff could take possession of land and building) also. 

(17) Suetarn. AH Shah v. Kadir Baksh, 1 P.R. 1892 (F.B.). 

(18) Ganda Singh v. Nathu Singh, 12 P.R. 1907, also see Abu Hassan 
T- Bam^an Ali, 4 All. 381=2 A.W.N. (1882), 73. {KiUa included m 
**rights .and interests in the village.*') 

(19) Ilabi Balcsh v. Fatia, 20 P.R. 1892. 

(20) Mutsaddi v. Sawan, 41 P.R. 1892, FarnxanaU v. Iman Din, 77 
P.R. 1904; Devta Jambu v. Haridas, 39 P.L.R. 1912. 

(21) Karorvtnal v. Wasawa, 83 I.O. 171=1923 Lah. 462. 

(22) Dhanidas v. Aya B<pni, 15 P.R. 1892, (F.B.); Yarn Adil, 

46 P.R, 1893, also see Achhrwmal v. Mania Balcsh, 84 I.C. 89=192.5 Lah. 
29=5 Lahi 385. (Trees not included in laud), also see Subranuinia Ayyar 
V. Bavia Iyer, 105 I.C. 881 = 1927 Mad. 1002=54 M.L.J. 67. 

(23) DIkjdhU Das v. Aya Bam-, 15 P.R. 1892 (F.B.). 

(24) Yam v. Adil, 46 P.R. 1893. 

(25) The Mvmioipal Committee, Hoshiarpur v. AU Akbar Khavr, 42 P.R. 
I'GOO. 
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not for agricultural purposes, or purposes subservient to 
agriculture, is not “land/’-® 

314. DIFFERENT CLASSES OF LANDS.—In this 

clause, there are four sub-clauses, dealing with four different 
classes of lands according to nature of the holding, and the revenue 
assessment. Under cl. (//), the land in suit must be recorded in 
revenue papers as separately assessed, or, the land mmst form an 
entire estate or a definite share of an estate, paying land revenue 
to Government, where such revenue is permanently settled. In a 
similar case, where the revenue payable in respect of the estate 
is not permanently settled, sub-cl. (b) will apply. Sub-cl. (c) 
lays down that where the land pays no such revenue or has been 
partially exempted from such payment, or is charged with any 
fixed payment in lieu of such revenue and net profits have arisen 
from the land during the year next before the date of presentation 
of the plaint, the value of the subject-matter shall be deemed to 
be 15 times such net profits; but where no such net profits have 
arisen therefrom, the value of the subject-matter shall be the 
amount at which the Court shall estimate the land with reference 
to the value of similar land in the'neighbourhood. Sub-cl. (d) pro¬ 
vides that where the land foimis part of an estate paying revenue 
to Government but is not a definite share of such estate, and is 
not separately asse.ssed ns mentioned in sub-cl. (d), the value of 
the subject-matter shall be deemed to be the market-value of the 
land. To these sub-clauses is added an explanation, that the 
word “estate,” means any land subject to the pajonent of revenue, 
for which the proprietor or farmer or raii/af shall have executed 
a separate engagement to Government, or which, in the absence 
of such engagement, shall have been separately assessed 
with revenue. The determining factor, for the application 
of sub-cls. (f/) and (b), “is the land in suit and not 
a larger property in which it may be included”, and as regards 
sub-cl. (c), it must appear that the land in suit pavs no revenue, 
permanently or temporarily settled thereon, or that it has been 
partially exempted from such payment, or is charged with a fixed 
payment in lieu of such revenue. Accordingly, it was held in 
Chandra Narayan Singh v. Ashttfosh De'-'^ that a GhaUvali estate 
forming part of the estate of the Zemindar of Birbhunij for which 
the whole of the revenue collection by Government, was not pay¬ 
able as revenue to Government, but was only retained in part as 
revenue, and the other part was made over to the jjroprietor of 
the estate from which the Gh-aiwali tenures had been caiwed out, 
did not come under sub-cl. («), or (&), or (c) of the S. 7, cl. (v), 
and only sub-cl. (d) was applicable. “The land in suit formed 
part of an estate paying revenue to Government, but did not con¬ 
stitute a definite share of such estate, nor was it separately 
assessed with such revenue. The revenue on the land 

may be permanently settled, (^Zamindari), or not perman- 


(26) r^^- ifam v. TuUU 48 P.R. 1898. 

(27) 23 I.C. 89=41 Cal. 812=19 C.L.J. 342=18 C.W.N. 659. 

(28) Ibid. 
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■ently settled. ; or, it may be remitted in whole or in 

part, (as I'tianis) ; and the revenue collection may be directly 
payable to the Government {Ryotwari estates), or'through the 
mediation of a proprietor under a separate agreement with the 
Government {Nuitfa, Zamin, and Jaglr, etc.,) and the sub-cl. (a) 
relates to all lands paying the full revenue assessment under a 
permanent settlement; (h) ditto, but not permanently settled; 
Cl. (c), applies to lands free or partially exempt from assess¬ 
ment; while Cl. (d). applies to lands comprised in (^/) or (?)) 
which are not separately assessed parcels. 

315. INTERPRETATION OF THE SUB-CLS. (a) TO 

(d).—The construction of S. 7, Cl. (v) («) to (d). of the 
Court-Fees Act has been the subject of consideration in several 
reported cases. In (jodavartlnf Snndarantnia v. (iadnrarihy 
Mangammar^ it was lield by the ^ladras High Court, that a huvl 
forming part of an entire area, covered by a particular paff<h, with 
a total revenue payable in respect of that patta. recorded in the 
Collector’s book, followed by particulars showing the rate cliarged 
per acre, from which revenue at a known fraction could be cal¬ 
culated for any piece of land, was not **separately assessed** to 
land-revenue for the purposes of S. 7 (v) (a) ; and, its value had 
to be calculated on the market-value basis under S. 7 (v) (d) of 
the Court-Fees Act. The Cl. (v) (a), refers to a definite 
fractional shore of an estate, for a half, one-third, etc. “That 
view was followed in two unreported cases of Madras High Court, 
Second Appeals Nos. 886 of 1917, and 711 of 1915, and also by 
Allahabad High Court in Chandan v. Bishen Singh,**^^ and has 
been acted upon by M.vdras High Court in Kandasxvamy 
Goxind-an v. Sahhai Goundan.^^ It has been explained in the 
C.VLCUTTA case of Bunniah Lai v. Shyanlal,^- that .separate assess¬ 
ment is only necessarj’^ in cases where the share is not definite, 
and, for computing the value according to Cl. (a) or (h) it is 
not necessaiy that the definite share should also have been 
separately assessed to revenue. Similarly, in a Reference under 
the Court-Fees Act, S. 5,^^ Burkitt, J., of the Allahabad High 
Court, affirmed the decision of the Taxing officer, who had pointed 
out “that the Court-fee is payable on 5 times the Goveimment 
revenue where the subject-matter of the suit is:— (a) an entire 
estate or definite share of an estate paying revenue to Govern¬ 
ment; or, (6) part of an estate recorded as separately assessed, or, 
(c) a fractional part of a part recorded as separately assessed 
by virtue of the notification No. 4650, dated the lOth of September, 
1889. In all other cases the fees is payable on the market- 
value . ’ ’ 

(29) 47 I.C. 543=34 M.L.J. 558=8 L.W. 88. 

(30) 11 I.O. 816=33 All. €30=8 A.Ii.J. 798. 

<31) 77 I.O. 781=1924 MAd. 646=46 M.L.J. 345=34 M.L.T. 92 
=1924 M.W.N. 388. 

(32) 12 O.W.N". 990. 

(33) 16 All. 493. 
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316. THE PRINCIPLE OF THE RULES—The principle 
of these rules seems to be this;—Where the revenue is separately 
assessed, and the suit in respect of a fractional part, say 1 or ^ 
the fee may be paid on five times the J or ^ of the revenue 
assessed on that part. In a Punjab case, Gondanud v. Mahtaho, 
^ XT portion of land in a joint Khata, was valued on the basis 
of 5 tinies the revenue payable on the whole KhataJ^ But where 
the suit is not for a fractional part, but for district plots, the fee 
must be paid on the market-value. The fractional share bears 
the same fraction in all the plots in that part, and is not affected 
by the quality, g^ood, bad, waste and valueless of the lands. But 
entire fields or plots, not a definite share “may be the most 
valuable portion of an estate assessed to revenue, and the rest of 
it may be valueless land.’’®** Unless these valuable portions are 
.separately assessed to revenue, the safer test would be the market- 
value under Cl. (d), than a calculation based on the revenue of 
the entire area. This has been distinoruished in a Punjab case, 
Fata V. Kh'tin Bahadut^^ by Clark, C. J., where it was held that 
the value for puiq^oses of jurisdiction, in a suit for pre-emption of 
a Khata separately assessed to revenue, is 30 times the rateable 
portion of the revenue payable in respect of that part. 

317. GOVERNMENT NOTIFICATION—It may be 

noticed, that the Notification of the Government of India No. 4650, 
dated the 10th September, 1889, above referred to, remedies a 
lacuna, in respect of a fractional share of the part of an estate 
that mi^ht be separately assessed to revenue. This omission in 
the Act is supplied thus:—“When part of an estate paying annual 
revenue to Government under a .settlement which is not perman¬ 
ent, is recorded in the Collector’s register as separately assessed 
■svlth such revenue, the value of the subject-matter of a suit for 
the pos.session of or to enforce a right of pre-emption in respect of 
a fractiotml share of that part shall for the purposes of the com¬ 
putation of the.amount of the foe chargeable in the suit, be deemed 
not to exceed five times such portion of the revenue separately 
assessed in that part, as may be rateably payable in respect of 
that share. A part of an estate separately assessed means any 
portion of the estate with a specified assessment on that part. 
It becomes an estate for all practical purposes, and court-fee is 
payable on the basis of a specified assessment.^ 


(34) 67 P.R. 1878. 

(35) 16 All. 493. 

(36) 46 P.R. 1908=172 P.I..B. 1908=94 P.WJt. 1908. 

(37) See Suhrauianiah Ayyar r, Rama lyer^ 105 I.C. 881=1927 Mad. 

1002=54 M,Li.J. 67. that the words “fractional share” ia the 

Notification of September, 1889, under the Court-Fees Act, cover not only 
a case where the plaintiff claims a certain fraction of a survey Number but 
also where be claims a certain definite area within the Survey Number. 

(38) Isliridial v. Kishendas, 1 A.W.N. (1881) 5. Held, that land 
separately assessed, with non-permanent settlement, is to be valued accord¬ 
ing to 5 times the revenue payable in respect of the. shares, and not one 
computed according to the estimated value of the shares. 



S. i (o)] l>tTIT FOR POSSESSION-VALUATION FOR JURISDICTION. 287 

STATUTORY VALUATION FOR COURT-FEE— 
VALUATION IN CLS. (a), (b) AND (c) .—The valuation, (or 

value) referred to in Cls. (a), (Z>) and (c) of S. 7 (v), is a value 
prescribed by statute, but the value referred to in sub-CIs. (d) and 
(e), of the same clause is the mai’ket-value, as represontino- its 
real value. Reliefs arising out of the same cause of action have 
to be valued together, and Couit-fee is paj^able on the aggregate 
value of the two reliefs, though valued separately 

319. MARKET-VALUE .—AVhere sub-cls. (c/) and (c) of 
S. 7, Cl. (v) are applicable, the subject-matter in dispute is to be 
valued for purposes of Court-fee at the “market-value’' of pro¬ 
perty in suit.^® In a suit for possession as usufructuary mortgagee, 
the Court-fee payable is on the market-value of tlie mortgagee- 
interest in the property, i.e., the mortgage-money on payment of 
which the property can, at any time, be redeemed.-*^ A temple 
property which is inalienable and absolutely devoted in per¬ 
petuity to religious purposes has no market-value within the 
meaning of the sub-clause.'*- In suits to recover indigo factory 
Court-fee is payable not according to the value of the site, but 
on the market-value of the buildings of the factory.But in 
suits for recovery of site after demolition of the buildings, and 
the removal of the materials, unlawfully erected thereon, by the 
defendant, the value of the laud alone without the buildings, will 
be considered for purposes of Court-fee.^^ However, in suits to 
recover the site along with the buildings, both site and the build¬ 
ings must be valued for purposes of Court-fee."*® 

320. (IV) MODE OF VALUATION OF SXHTS FOR JURIS¬ 
DICTION. —The valuation for Court-fee, in a suit for posses¬ 
sion under this paragraph, is not necessarily the valuation for 
jurisdiction. Rules may be framed by the Local Governments for 
determining the valuation of land for purposes of jurisdiction 
(S. 3 of Suits Valuation Act) and such valuation will govern 
Court-fees (S. 6, Suits Valuation Act, and proviso to Cl. (d) 
Madras). The valuation for jurisdiction in a suit for possession 
after a decree for foreclosure in mortgage by conditional sale 
is not to be calculated under the Court-Fees Act."*** In a suit for 


(39) In re Param^swara Pattar^ 54 Mad. 1=1930 Mad. 833=59 M.L.J. 
4:69 (F.B..), follows Kufhori Lai v. Sharat Chunder ifosuituJar, (1889) 8 
Oal. 593=10 C.L.B. 359 (F.B.), also see 16 All. 401=(1894) A.W.N. 
124. 

(40) Madhi v. Gajadliar, 73 I'.C. 244=1924 Oudh 163, also see Jogendra 
N'arain Swigh v. Radha Prosad Singh, 1932 Pat. 319. 

(41) 73 I.G. 244, supra. 

(42) JCajagopala v. Pamasuhramania, 74 I.C. 198=46 Mad. 782=1924 
Mad. 19=1923 M.W.N. 550=45 M.L.J. 274=18 LW. 326 
=33 M.L.T. 21 (P.B.) also seo Parsottamanandgiri y. Mayanandgiri, 1932 
All. 593=1932 A.L.J. 577. 

(4t3) Durga Singh v. Bisheshar Dayal, 24 All. 218=22 A.W.N. 27, 

(44) Ramaswami v. Gandappa, 7 M.L.J. 49; and Namasivaya v. Suhra^ 
/maaiia, 24 M.L.J. 37. 

(45) N'lbal Chand v. Uday Ram, 1886 A.W.N. 106. 

(46) Ahelyahai Debya v. Shama Charan Bose, 1 O.L.B. 473. 
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partition and separate possession of joint family property falling 
under S. 7 (v), according to the Bombay High Court, the market 
value of the land and houses in suit will detennine the jurisdic¬ 
tional value of the suit.^^ A suit by a mortgagee, for possession, 
after closing the mortgage by conditional sale, under Reg. XVII 
of 1806, falling under S. 7 (v) of the Act, the valuation for pur¬ 
poses of jurisdiction, is at 30 times the revenue assessed upon the 
land in accordance with the rules made under S. 3, Suits Valua¬ 
tion Act {vide Punjab Government Notification No. 225, dated 
4th March, 1889). No rules have been framed by the Govern¬ 
ment of Madras, under S. 3, Suits Valuation Act; and, under the 
IMadras Civil Courts Act, and the Madras City Civil Courts Act, 
the valuation for Court-fees, in a suit under S. 7 (v) is the 
valuation for jurisdiction.^'*^ 


321. (V) VALUATION IN APPEALS—VALUE OF 

RELIEFS SOUGHT. —It was remarked, by Sir Kumaraswami 
Sastri, J., In in re PorJwdi Achv*^ that “the current of authority is 
clearly in favour of the view that the value of an appeal is not 
in all cases the value of the suit as ortginally filed, but the value 
of the relief granted by the decree which a party wishes to get 
rid of”. The governing rule applicable to appeals is laid down 
in Sch. I, Cl. (1) of the Court-Fees Act, according to which the 
proper fee payable upon a memorandum of appeal, not otherwise 
provided for in this Act, presented to any Civil Court, except 
those mentioned in S. 3, is to be calculated on the amount or 
value of the subject-matter in dispute. The expression “value' 
of “the subject-matter in dispute,” in Sch. I, Cl. I, means the 
same thing as the words “the value of the subject-matter” used in 
S. 7, Cl. (v) of the Court-Fees Act, i.e., the value as set out in 
the various sub-clauses (^/) to (e) of Cl. (v), S. 7.^ Accord¬ 
ingly, where a plaintiff obtained a decree for the recovery of 
possession of a half share of the lands sold to that defendant, 
under a certain document, by the plaintiff's father, on payment 
of a sum of money, and the defendant appealed, seeking to have 
the decree of the lower Court which directed the possession of the 
lands to be given to the other side, set aside, it was held, by the 
Madras High Court, that the subject-matter of the appeal w^ 
the land and not any money, and the method of valuation to be 
adopted in appeal was the one adopted in S. 7 (v), Cls. (a) and 
(6).2 If the plaintiff had appealed in such a case, and contended 
that the amount payable by him is too large, and that it should be 
reduced by any particular amount, the subject-matter of the 
dispute in appeal wuuld have been the difference between what 


(47) Daffilu V. Tota 33 Bom. 658=11 Bom. B.B. 1074. 

(48) Telu Mai v. Lai Sinffh, 20 P.B. 1893. 

(49) Muthuswamv *s Court-Fees Act, p. 115. 

(50) 68 I.C. 444=45 Mad. 246 (256)=1922 Mad 211=16 
624=41 M.L.J. 587=30 M.Lr.J. 88=1921 M.W.N. 854, of. Pathuma. 

Umma v. Aliyammalc'konath, 110 I.C. 752= 1928 Mad. 929. 

(1) In re Garapati Buichi v. SeetJuiyamma, 85 I.C. 405=48 
«52=47 M.B.J. 919=(1925) M.W.N. 15=1925 Mad. 323. 

(2) Ibid. 
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he admitted was due and what the lower Court had declared to 
be due.^ Similarly, it was held, by the Allahabad High Court, 
in Ritp Narain v. Rishwa ?Ktfh Stnght'^ that where property of 
which plaintiff is the joint oAvner has been sold without his con¬ 
currence, or authority, and the essential relief soufjht is the 
recovei'y of possession upon such terms as the trial Court may 
see fit to impose, and the decree passed is one for recoA'ery of 
possession of property payinfr annual revenue to Government, the 
question in issue being the j)Ossession of land so assessed to revenue, 
the valuation of the property for i>uriH>ses of Court-fee assessment 
in the suit, or appeal, should not be otherAv ise than under IS. 7 (v) 
(cf) or (b) of the Court-Fees Act. In a suit for ejeetment, Avhere 
Court-fee is paid on the value of the tenancy riglit. and tlie tenants’ 
claim for' a certain amount as compensation for improvements is 
disallowed, and the tenant appeals on the ground that the claiiji 
for improvements should have been alloAved, the claim for improve¬ 
ments to the land is not the subject-matter of the suit, l)ut is 
merely incidental to the decree for possession, and, the IMadras 
High Court has held that on api>eal even where the only (piestion 
raised is as to the value of the improvements, the appellant should 
not be called upon to pay any fee other than that payable in a 
suit for possession of land.^ This observation, liowoA'er, must be 
regarded as made subject to the indication that the compensation 
is claimed as merely incidental to the decree for possession.® 
Where in a suit foi- i)ossession, a relief for declaratory decree 
alone is asked in appeal, a Court-fee of Rs. 10 is sufficient; e.g., in 
a suit for possession brought as transferee of a certain Avidow, 
Avhere the claim is decreed jjrescribing a condition that plaintiff’s 
possession should continue only during tlie lifetime of his trans¬ 
feror, and the plaintiff appeals to get this condition remoA’cd, he 
is in the position of a pei’son in possession of the pi;operty Avho 
simply AA^ants to clear his title, by obtaining a declaration tliat he 
had the full right of OAvnership to the property.^ Similarly, 
where in a suit for declaration that a certain alienation made by 
the plaintiff’s father Avas not binding upon his reversionary inter- 

(3) In re Garapati Butchi Seethayavuna, 85 I.O. 405=48 Mad. 652 

=47 M.L.J, 919=1928 M.W.N". 15=1925 M. 323; also see and 

Cf. Wadhawa Singh v. Sundar Singh, 59 I.C. 667=21 P.W. 

R. 1921. (^Held that Avhero a plaintiff is given a decree for 
possession of laud on payment of a sum of money, and he appeals from the 
decree asking that he should be given possession ^^’ithout any payment, the 
Court-fee leviable on the Memorandum of Appeal is an a-d valorem fee on 
the amount directed to be paid bv the lower Court), and Tikkan Ram v. 
Boaa Ram, 67 I.O. 106=44 P.Li.R. (Lah.) 777. 

(4) 68 I.C. 265=1922 All. 358=44 All. 629=20 A.L.J. 587. 

(5) Brahmayya v. lyakshminarasimJuim, 16 Mad. 310, followed, in 
23 Mad. 84. 

(6) Pathuma Vmma v. AliyammaTckanath, 110 I.C. 752=1928 Mad. 
929=citing Sekhav'an Nair v. EHongot Eacharan Nair, 3 T.O. 459 (In a 
suit for redemption, on appeal against decree directing redemption on pay¬ 
ment of certain amount, where the defendant contests right of te<lemption, 
the Court-fee payable is the same as was paid by the plaintiff on. hia plaint), 
and in re Garapati Sutchi Seethayamnna, 85 I.C. 405=48 Mad. 652i=1925 
Mad. 323, ^p»ra, also in re Tirnnxmgalath, 92 I.C. 624=1)926 Mad. 225,. 

(7) Rupchamd v. Fateh Chand, 11 I.O. 977=8 A.L.J. 821=33 All. 

705. 
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est, the plaintiff was given a decree subject to his paying a cer¬ 
tain amount found to be for necessity to the defendant mortgagee, 
the Lahore High Court has held that plaintiff in his appeal 
challenging the condition in the decree need not pay ad valorem 
Court-fee on the amount so challenged but that a Court-fee of 
Rs. 10 would suffice.® It was observed, that “it would be most 
unreasonable to hold that when the claim has been dismissed in 
part, the appellants should be required to pay Court-fee which is 
^eater than the Court-fee whieh they would be required to pay 
if the suit had been wholly dismissed.'' This was also the prin¬ 
ciple laid down in Hargari Singh v. Piran/* It wa^ held that in 
a pre-emption appeal by the vendee-defendent for a sum of money 
disallowed by the lower Court out of the price stated in the deed 
of sale, the difference of price was not to be taken as the measure 
for Court-fees; that the case being concerned with land for which 
an artificial value is fixed by special rules in this Province, Court- 
fee paid at five times Jama value, of the land in suit, was sufficient 
and “that it was not contemplated by the Legislature that the 
Court-fee payable on part of a whole claim in appeal is, in the 
absence of express direction to the contrary, to exceed the Court- 
fee payable on the whole claimIn the case of a cross-objection 
claiming possession of an immoveable property, the Court-fee is 
payable ad valorem on the value of the property, which is the 
subject-matter in dispute, and not on five times the land-revenue 
in accordance with S. 7 (v) of the Coui-t-Fees Act.” It was held 
by Tudball, J., in Lakham- Singh v. Ram Kishen that the 

woi*d “suits** in S. 7, must be held to include cross-objections as 
well as appeals. 

322. VI. SUITS FALLING UNDER S. 7, Cl. (6).— 
The following suits have been held to fall under this clause. 

(1) Suit for possession of religious land. —It has been 
held m Maung Meik v. KumaraJ^ that the mere fact that the land 
in suit is religious land, it is not incapable of a valuation, and it 
is to be valued under S. 7. (v) (c) ^vith reference to the value of 
similar land in the neighbourhood. 

(2) Suit to set aside decree and sale in execution. —A 
suit by an administratrix of the estate of her deceased husband, 
to set aside the decree against the former administrator of the 
estate, and the sale which took place in execution of that decree, 
as not binding on the estate fell within the scope of S. 7, Cl. (iv), 
of the Court-Fees Act.^^ 


(8) ffarbJuigwaai v. Amar Singh, 83 I.O. 332=5 Lah. 137=1924 
Lah. 530. 

(9) 92 P.B. 1900. ' 

(10) Ibid. 

(11) Bishan Sahai v. Chhotey Lai, 85 I.C. 270=47 All. 89=1925 AJl- 
119=22 A.L.J. 911, followed Ishdat Tiwari v. Xcumeshwar Tiwari, 83 I.C. 
780=45 AU. 537=1924 AU 175. 

(12) 43 I.O. 179=40 All. 93=15 A.L.J. 886. 

(13) Per Heald, A.Jl.C., in 60 I.O. 5=3 U.B.B. (1920) 236. 

(14) Bai Meherhai v. Maganchand Motiii, 29 Bom. 96=6 Bom. 
L.B. 863. 
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S. 7 (5)] Suits FOR POSSESSION-INSTANCES OF. 

(3) Suit by n reversioner on the death of a widow to 
recover possession of immoveable property of her husband from 
her donee, is a suit coming under clause (v), and not under 
Cl. (iv) (c) of the Act, even though an unnecessary declaration 
that the gift is not binding on the plaintiff is asked for.i^ x 
similar suit, for land with trees standing thereon.^® 

(4) Suit for recovery of possession of a Ghatwali Estate, 
which forms part of an estate paying revenue to Government, but 
does not constitute a definite share of such estate, nor is it separately 
assessed with revenue. 

(5) Suit to eject a tenant at fixed rates, is a suit for 
possession of land within the meaning of Cl. (v) of S. 7 of the 
Court-Fees Act. and the valuation of such suit for the purposes 
of Court-fee and jurisdiction is the value of the subject-matter of 
the suit, that is to say, of the tenant right, not of the land itself, 
nor of merely one year’s rent/® but the market values contemplated 
by law.'® 

% 

(6) Suit by landlord with a complete title, for the ejects 
ment of a tenmit for breach of the covenant, is practically a suit 
for possession against the tenant, falling within S. 7, (v) (e) of 
the Act.2® 

(7) A suit for possession of land, by reversioners, after 
the death of alienor, on the basis of a decree for declaration previ¬ 
ously obtained, ignoring the buildings erected on the land by 
vendee.^' A suit by Hindu reversioners, asldng that a sale-deed 
be declared null and void as against them and that possession of 
the property be granted to them, is an ordinaiw suit for possession 
of property, and the Court-fee payable thereon is five times the 
Government revenue.^^ 

(8) A suit, by mortgagee, for possession by foreclosure of 

mortgage by conditional sale, under Regulation of 1806, is 

one **for possession of land** within S. 7, (v) of the Court-Fees 
Act, and not a *‘suit by a mortgagee to foreclose the mortgagee” 
within Cl. 9 of the same section, such suits being unkno^vn in the 
Punjab, where the foreclosure takes place under the provisions of 
Regulation XVII of 1806 in proceedings which are not judicial 
but m inisterial.^ Similarly, a suit by a mortgagee to recover 

(15) Per Si>ccial Bench (Coutts, J., Diss.), in 'Ramisfumran Prasad v. 
Gohind Das, 68 I.C. 700=1922 Pat. 615=3 P.L.T. 704, (S.B.) 

(16) Also sec Suhramaniah Ayyar v. Rama Iyer, 105 I.C. 881=1927 
Mad, 1002=54 M.L.J. 67=27 L.W. 489, and Tika Bam v. Sali^ RoTtu, 57 
I.O. 494=18 A.L.J, 903. 

(17) Chandra Narayan Singh v. Asutosh De, 23 I.C. 89=41 CJaJ. 
812=18 O.W.N. 659=19 C.L.J. 342. 

(18) Ra,m Raj Tewari v. Gimandan, 15 All. 63=12 A.W.N. (1892) 

240. 

(19) Also see 3 Agra 5 (Rov.) and 24 W.B. 454. 

(20) Mahomed TbraJiim v. Shymeah Isinalji, 1 L.B.B. 303. 

(21) Durga Das v. Nihalchan^ 110 I.C. 319=1928 Lah. 862. 

(22) TiJca Ram v. SaUg Ram, 57 I.C. 494=18 A.L.J. 900=2 

(A.) 216. 

(23) Telu Mol v. Dal Si.ngh, 20 P.B. 1893. 
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possession of land under his mortgage, falls under S. 7, (v) of the 
Coui-t-Fees Act, and i^ within the rules framed under S. 3 of the 
Suits Valuation Aet.^^ 

(9) A miit for redemption of a moHcjnge with possession 
of certain lands.-® b\it not a suit praying for cancellation of 
mortgage deed and possession.^® 

(10) A suit for separate possession h}f partition of joint 
family property, does not fall under S. 7, (iv) (&), but ainner 
S. 7 (v) of the Court-Fees Act.^'^ 

(11) A suit for specific perfoimiance of a contract of sale, 
(and for execution of the deed of conveyance), and to deliver 
possession of the property^ is in substance one for possession of the 
pioperty, falling under S. 7, (v) of the Court-Fees Act.^® 

(12) A suit hif grantee of mine for possession against 
landlord, and s-uhsequent grantee, is not a suit merely between 
the tenant, and the landloi’d, so as to fall under S. 7, (xi) (c) ; nor 
is it a suit for enforcement of a right of easement, coming 
under S. 7, (iv) (e), of the Act, but plainly a suit for possession 
of land within the meaning of S. 7 (v) of the Act.^® 

(13) A sxUt for possession of Milhiat land, and in addition 
prat/ing for recover}/ of certain plots of kJiudkashf land, has to be 
taken as involving two distinct claims, the latter claim falling 
under S. 7, (v) (d) of the Coui*t-Fees Act, and not under 

(v) (a) of the Act.®® 

(14) A s^iit for partition, by co-owners of property which 
is not joint family property;®^ or, a title suit, for possession of 
property, under the guise of a partition,®® or whore plaintiff is 
out of possession of property, in which he is claiming a separate 
share by partition,®^ and where the defendant is adversely holding 


(24) jRam Kishen v. Sai/ad Brahmin. Shah, 56 P.R. 1892 F.B.) 

see aiifl cf. Mahdi v. Crajadhur 78 I.C. 244=1924 Ouclh 163; Compare 
Semnoth v. TVilayai dJimeid, 1929 Oudh 321. A suit bv mortgagee to 
recover possession of mortgaged property, held to fall under S. 7 (ix) of 
the Act. 

(25) Pvraai Singh v. Kf.-^ar Singh, 39 P.R. 1907. 

(26) Cf. Koraman Singh r. Cocketl, 1 670. 

(27) Dagdu Sakharam v. Tofaram Xarai/an., 4 I.C. 243=11 Bom. Ii.R- 
1074=33 Bom. 658, Contra Bangiah Cheity v. Suhramaniah Cheity, 8 I.C. 512 
=21 M.L.J. 21=1 M.W.N. 755=9 M.L.T. 3 (P.B.). 

(28) Madam Mohan Singh v. Gaja Prasad Singh, 11 I.C. 228=14 
C.Li.J. 159, folIowe<l in Nathe Khan v. Muha^mmad Khan, 46 I.C. 534 
(P.O.) also see Gopalda^ v. Parmei Nand, 60 I.O. 512, but Cf. Nihal Singh 
V. Sewa Bam, 35 I.C. 275=38 AU. 292=14 A.L.J. 434 [Clause X (o) 
applied] . 

(29) Sundar Mai v. Munray, 16 I.C. 963=16 C.L.J. 375. 

(30) Baghuhans Narayan Singh v. Khuh Lai Sisngh, 80 I.O. 439=6 
P.Ii.T. 255. 

(31) Shashi Bhusan v. Jotindra Nath, 10 I.C. 463 (Cal.). 

(32) Bachhya Baut v. Mt. Chando, 65 I.C. 294=1923 Pat. 113=3 
^.L.T. 293=6 P.Ii.J. 662; and Kanhaya Lai v. Bald^o Lai, 1925 Pat. 703= 
85 I.C. 538. 

(33) Ahamuddin Tamijuddin v. Amiruddin, 44 E.C. 216 Cf. DttJchi 
Singh v. Harihar Shah, 58 I.O. 236 [S. 7, (iv) (o) applied]. 
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the land,^and denying the plaintiff's title thereto, would fall 

under S. t, (v) of the Court-Fees Act, as a suit for possession of 
property.^* 

(15) ^ suit for possesttio)i of land assessed to revenue, 
by setting aside the sale in favour of the defendant falls under 

(v) (ft) of the Court-Fees Act.^^ 

(16) A suit for possession, and past mesne profits, is not 

tor two distinct and disconnected claims, but should be taken as 

one entire claim; in which Court-fee is payable on tlie agoregate 

value of both the reliefs.^^ A suit for actual and proprietary 

possession, of a certain share by ejectment of the defendant, 

asking for declaration of riglit with invalidity of sale deed, is a 

suit for possession and mesne profits falling under S 7 (v) (b) 

of the Act.^‘ \ / V y 

, (lO A suit for possession of an under proprictarif tenure 

m a permanently settled village, falls under S. 7, (v) (a.)>8 

(18) A suit for possession of immoveable property on the 

basis of a Mokarrari lease, is a suit for possession, within S 7 tv) 
of the Aet.39 ■ • v - 

(19) A suit by a lessee to obtain possession of land com¬ 
prised in his lease, is not a suit for specific performance of con¬ 
tract, but falls under S. 7 (v) of the Act."*^ 

(20) A suit by tenant, for recovery of possession of land, 

against the admitted landlords, and ])orsons wlio also claim to be 
tenants, is governed by S. 7 (v) of tlie Act.-*' The suit is not 
covered, ho^yever. by paragraphs [a) to (d) of the suI)-section, as 
their effect is confined to land in respect of which revenue niiglit 
be paid, which it could not be in respect of the land in suit 
regarded as lease-hold.'*^ A suit for possession by an occupancy 
tenant against his landlord on the basis of illegal ejectment falls 
Under S. 7, (xi) (e), Court-fees Act, onlj'' when there is no 
. 1 “I gone into. But when a question of title is 

involved, the case would fall under S. 7 (v) of the Act, and 
Court-fee payable would be on the market-value^'^ A suit by a 

(34) Dipchand Sai v. Chhetra Lai, 56 I-C- 570=1 P.L.T. 529. 

(35) Sarju v. Shearaj, 94 I.O. 179=1926 Ouclli 380=13 O.L.J. 124. 

(36) Parameswara Pattar, 1930 Mad. 833=54 Mad. 1=58 M.L.J. 
469 (F.B.). 

(37) Amir JTassan v. Hafiz Muhammad, 128 I.C. 779=1930 A.L.J. 

laoo. 

(38) Swami Nath v. Jamg Baluuhir Singh, 58 I.C. 132=7 O.L.J. 403 = 

24 O.C. 29. 

(39) Biri Kulfnmi v. Syed Muhammad Hamid-, 45 I.C. 928 (Pat.). 

(40) 5 A.L.J. 534=1908 A.W.N. 201. 

(41) Bhagohai Devi Singh v. Shiamlal, 1933 Nag. 312. 

(42) Ram 'Ek'bal Singh v. Baldeo Singh, 25 I.C. 507 (Cal.) a^lao sea 
Palamniappa v. Stthravelu, 17 M.L.J. 478, (a suit by a lessee of Melvaram 
nght to recover ipossession from his laiullord and others claiming 
through the landlord, falls within S. 7, (v), as a suit for possession of land) , 

(43) Krishna Chandra v. Raja Mdhalcur, 94 I.C. 19 (Pat.). 
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person, alleging that he was a tenant dispossessed by the land¬ 
lord, against the landlord and a third person who is in possession 
of the property, is not one between a landlord and his tenant, 
and Court-fee should be paid according to S. 7 

(21) A suit for ejectment, of defendant from Mahant- 
ship to which 3 Mukasa villages are attached, should bear Court- 
fee calculated under this sub-clause.^^ In a suit under S. 539, 
Civil Procedure Code, 1882 (—S. 92, Code of 1908), in which the 
plaintiff merely asked the Court to vest the property in the trustee 
duly appointed to manage the trust and take it out of the hands 
of the tmstees who had been guilty of mismanagement, it was 
held by Stanley, C.J., that no change in the beneficial ownership 
was sought, and “it would be a hardship to impose upon the trust 
estate the payment of the ordinary Court-fee payable in respect 
of a hostile suit for recoverj' of land on title. “ Burkitt, J., held, 
that the direction to a trustee who is being removed from the 
trusteeship to make over the trust property to the new trustee or 
trustees, is not executable, as if it were a decree for recovery of 
possession of immoveable property, as such decree is not within 
the power of the Court, to pass when hearing a suit under S. 539; 
and that if possession of the property was not surrendered on 
demand by the MutwaUi a regular suit for recovery of possession 
would be necessar5\‘*® 

(22) A suit for pre-emption, on a sale by one co-sharer to 
her son, ^vill be valued, for purposes of Court-fees upon the value 
the value of the land under S. 7, Cl. (v) (d), and on the revenue 
under Cl. (v), {h) unless the suit land is a definite share in an 
estate paying revenue to Government or is recorded in the 
Collector’s register as separately assessed.^^ 

(23) A suit for p^-e-emption of several district plots not 
constituting any definite fractional shares, of land paying Go¬ 
vernment revenue, is liable to Court-fee payable on the market- 
value of the land.^® 

(24) A suit for pre-emption of certain plots of land in a 
Bhaiyachara village, amounting to half of a khaUi paying revenue 


(44) AT/. Bhagohai Vevisingh v. Shiamlal Bwarkaprasad, 1933 Nag. 312. 

(45) D.C.R. (Centr. Prov.) Part V (2). 

(46) Ekmaff'vr Husain v. F/iifar Husain, 28 All. 112=2 A.L.J. 

(1905) A.W.N. 208, alss oese Parsotfamanand v. Mayanond, 1932 All. 593, 
where the case-law is reviewed. Tn Pajagopala Naidu v. RanuisuhramanUi 
Ayyar, the suit to remove trustees praying for possession of the temple and the 
properties attached thereto, was held to fall under S. 7 (v) as regards tempi© 
properties, but temple itself had uo market value. This was followed 

U. Pyimnya v. X7l Dipa, 1929 Rang. 134 (F.B.) A suit for possession of trust 
property falls under S. 7 (v) . See Basawa Singh v. BhagwcKn Kuar, 17 I.O. 
270; and SonaohaUi v. MatniJca 8 Mad. 516 also ee© in re Mafiominuid Gotise, 
88 I.C. 209=1925 Mad. 804, 

(47) Aft. Jian v. iff. Hadar Nishan, 6 P.R. 1883. 

(48) Reference under Court-Fees Act, 16 All . 493=A.W.N. 1894, 12^ 
referred in 46 P.R. 1908, 6 0.0. 255. 



295 


S. 7 (5) («)] Scope of Cl,, v (a). 

to Government, is liable to Court-fee payable under Clause (6). 
Sub-Section (v) of S. 7 of the Aet.^» 

(25) A for partition of Talukdari estate, held 

governed under S. 7, (v) (d), when there was a difference 

between the Suiwey Assessment and that actually payable bv the 
Taluqdar.^^ 

(26) A suit for possession of part of estate by subordi- 
nate tenure holder, where the revenue is settled j^ermauently, 
falls under S. 7, (v) of the Aet.^ 


tiy nopsis. 

S. 7 (v) {a). S. 7 (v) (h). 

I. Scope and applicability, 323. I. Scope of Cl. (b), 325. 

II. Suits falling within Cl. (a) ll. Suits falling under Cl. (b) 

324 . 326 . 

323. SCOPE AND APPLICABILITY.— Sub-Clause (a) 

of S. 7 (v) of the Court-fees Act, applies to lands permanently 
settled, as in Bengal, under the pennanent settlement of 1793. 
Under this sj'stem, the amount of revenue payable to Ooveinment 
is fixed and annual. Sub-Clause («•) applies in the first place, 
where the lands, in a suit for possession, fonn an entirk estate, 
meaning the whole estate, or a definite area of land having a 
separate record of right, or a separate assessment. Thk ' ‘Expla¬ 
nation'' to the section defines the expression estate thus:—“The 
word ‘estate' as used in this paragraph, moans any land subject to 
the payment of revenue, for which the proprietor or farmer or 
raiyat shall have executed a separate engagement to Government 
or which, in the absence of such engagement, .shall have been 
separately assessed with revenue." This definition covers estates, 
in respect of which the revenue payable is settled with the Zemin¬ 
dars, or Jagirdars, or where the Ryotwan tenure prevails, and 
the raiyats pay the land-revenue amount directly to Government, 
or to an assignee of such revenue. Secondly, this Sub-Clause {a) 
applies, where the land is a definite share of an estate paying 
annual revenue to Government.- Clause («) -wnll apply ordy to 
a suit where the prayer is for possession of a half, one-third, or 
any other fractional share of the entire estate, and wiU not apply 
to a suit for a plot of land in the estate.^ The whole estate, taken 
as a unit for land, revenue purposes, may be partitioned amongst 
the owners in certain definite shares, and the amount assessed may 
be rateably distributed over the separated holdings of different 


(49) Zaharia v. Gopal, 3 A.L.J. 511=A.W.N. (1906) 195. 

(60) Betfoaji Moluin Ji v. Punjabi Hanubhai, 11 Bom. 550, Noto=P.J. 
1881, P. 177. 

(1) H'ubibxiX Iloosein v. Afahont^d Beza, 8 Cal. 192=10 C.L.Ri. 385. 

(2) Bunjiiah Lai v. Shyamlal, 12 C.W.Nj 990. Also see 3 A.L.J. 511 
(A khata iu a Bhyadhara Village'). 

(3) 'KandasarnA, Ooxmdan v. Suhbai Goundan, 77 I.C. 781=1924 Mad. 
«46=1924 M.W.N. 338=46 M.L.J. 346=34 M.L.T. 92. 
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owners. Each owner is generally, primarily responsible for pay¬ 
ment of land-revenne concerning his own fractional share, without 
affecting his joint responsibility -with all the other owners for the 
revenue payable to the Government for the estate as a whole. 
Thirdly, lands in suit may form part of such an estate, and be 
recorded in the Collector's register as separately assessed with 

SUCH REVENUE.^ 

324. SUITS FALLING UNDER Cl. (a).— (1) SUBORDI- 
N.VTE TENURES. —It was held, by iMitter and Maclean, JJ., in 
Hahi})n} Hossein v. Mahomed Reza^ that S. 7, (v) («-) applies 

not only to a suit brought by the proprietor himself, but by the 
Mokxtraridars, or subordinate tenure-holders of an entire estate, 
or of land which forms a definite share of an estate paying annual 
revenue to Go%^emment, such revenue being permanently settled. 
The pei*son who pays the revenue to Government is wholly 
immaterial for the purpose of determining the Court-fee payable 
on a claim for land.® Again, “what is required as a test for the 
application of this part of Cl. ((«) of sub-section (v) is not that 
the land in suit, or the definite share in dispute should be liable 
to pay annual revenue to Government, but that it is the estate of 
which the land in suit foiTns a part or a definite share that should 
have a liability to pay the revenue.*'^ Accordingly, where the 
whole of the village foi-med an under-proprietary tenure, 
one-third of which was claimed by the plaintiff in the suit, and 
it was a peimianently settled village with the Maharaja of 
Balrampur, it was held that the Court-fee payable by the plaintiff 
must be calculated with reference to ten times the revenue 
so payable.® 

(2) Bagayat land.— It was held in Rarjhu v. Tdlapa,^ 
that a suit for possession of Bagayat land, paying revenue to 
Government, should be valued for pui-poses of Court-fees under 
Cl. (a), and not under Cl. (e) of this paragraph. 

^ (3) Le.4SE-hold property, —A suit for possession of 

., • ^ * on the basis of a Mokarrari lease, being a 

suit in respect of a definite share in a revenue-paying estate, was 
held to be governed by this clau.se. 

(4) Occupancy Rights.— It was held, in some Calcutta 
eases, that suits for occupancy rights, and rights of ryots holding 
at fixed rates do not come within the first clause of S. 7 (v) of 


/^j. 1881 A.W.X. .5 (a definite share separately assessed) also see 

V. Ashutosh Deo, 41 Cal. 812=23 1. J. 89=19 C.L.J. 

—18 C.W.N’, 659. 

(5) 8 Cal. 192=10 C.L.R. 385. 

24 Swami Naih y. Jaug Bahadur Singh, 58 I.C. 132=7 O.L.J. 403= 

(7) Ihid, 

(Pat^)^ oompare Bihi KuUum v. Muhammad Hamid, 45 I.C. 928 

(9) 1884 P.J. 50. 

(10) Bibi Kulsum v. Hamid, 45 I.O. 928 (Pat).), 
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the Couit-Pees Act: but this view conflicts with the view of the 
Patna High Court, following Ilahihid Hossein v. Md. Reza.^^ The 
decisions in Ram Ekbal Singh v. Baldeo Shigh,^- and the two 
cases quoted in that decision, Farztnid Ali v. Mohanth Led Suri,^^ 
and Ram Raj Tcwari v. Girnandan Bhagat,^"* were cited to the 
contrary, as authority for the proposition that suits for occupancy 
rights and rights of ryots liolding at fixed rates do not come 
within S. 7, (v) (a), of the Act. But Roe, J., preferred to 
follow Ilahihul Hoossciyi v. Mahomed Reza, where it was held that 
a Mokaurai’i lease of a definite share in a revenue paying estate 
is land within the meaning of this Clause. 


325. SCOPB OF CL. (b).—Sub-Cl. (h) applies where 
the revenue is settled, l>ut not permanently. In all other respects 
it is identical in its scope and a])plical)iHly with Cl. ((t), vide §. 
323, ante. In most of the provinces the system of land-revenue 
assessments is by periodical settlements, extending over a period 
of 20 or 30 years. In Northern India the assessment is in respect 
of estates, with a defined area, having a separate record of rights. 
In practice each village is taken as a unit for assessment purposes, 
and constitutes an estate, but several small villages may comprise 
several small estates, })e]onging to the same or different owners. 
The Sir lands in the United Provinces, and tlie Ryotwari lands in 
Madras Presidency are subject to periodical revision of land 
revenue payable to Government, and are temporar>^ settled estates. 
The land-revenue payable for these periods of the duration of 
one settlement, is at a fixed annual rate for different estates, or 
holdings therein which are separately assessed to land-rcvenitc. 
Under the Govemment of India Notification No. 1746, dated 4th 
Apxdl, 1889, when a part of an estate paying annual revenue to 
Government, not permanently settled, is recorded in the Collector’s 
register as separately assessed with such revenue, the value of 
the subject-matter of a suit for the possession, or to enforce a 
right of preemption in respect of a fractional share of that paid, 
shall, for the purpose of computation of the amount of Court-fee 
payable in the suit, be deemed not to exceed five times the 
revenue separately assessed on that part as may be rateably pay¬ 
able in respect of the same. The word fractional sheirc*^ in the 
Notification cover not only a case where the plaintiff claims a cer¬ 
tain fraction of a Survey Number, but also where he claims a 
certain definite area within the Survey Number.^® 


326. SUITS FALLING UNDER CL. (b). —(1) Khatas 
IN A Bhaiyachara Vielage. In a Bhaiyachara village, where 
certain plots of land amounting to half a Khnta paying revenue to 


(11) Hahihul Hossein v. Mahomed Beza, 8 Cal. 192—10 C.L.R. 385. 

(12) 25 r.C. 507=19 C.L.J. 418. 

(13) 32 Cal. 208. 

(14) 15 All. fi3=(1892) A.W.N". 240. 

(15) Bibi Kulsitm v. Syed Muhammad Hamid, 45 I.C. .928 (Pat.). 

(16) (16) Subramania Ayyar v. Rama Iyer, 105 I.C. 881=1927 Mad. 1002 
=54 M.L.J. 67=27 L-W. 489. 
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M ® subject of a suit for preemption,' the Court- 

siLre IN being a definite 

SHARE IN THE EsTATO paying revenue to Govemment.i^ So aEo 

land in’l Possession of a certain portion of 

land in a joint khata under a sale-deed which conveyed to him 

sue^mlist he" H "I possession of which he 

th^^vh^V Vn ^be revenue payable upon 

the whole khata, for the purpose of the Court-Fees Act 

tero^ blYAJ'^Ri hands. —A suit for lands not actually regis- 

trenied f ' i aft^ the institution of the suit was rightly 

t eated for purposes of valuation on the same footing that the 

revet™*"*^"* treating them for purposes of 

revenue, namely, as ryotwari lands held on a patta, and the 

piaintift could value them at five times the revenue payable thereon 

under S. i (v) (6) of the Court-Fees Act. The lands having 

assessed ryotwari lands, at the time of the 
suit, the Government, or the other defendants who paid such 
annual revenue to the Government could not be allowed to take 
the objection that the lands were, as a result of their own act or 
aets^in which they had acquiesced, ivrongly classed at the time of 

SUIT* 


(3) Suit for declaration and recovery of possession._ 

In a suit for a declaration of right to land and possession of a 
definite share of an Estate paying an annual revenue to 
trovernment, such shares being recorded in Collector's register 

assessed -with such revenue, and such revenue being 
settled but not permanently, the Court-fee should be charged under 
this sub-clause.-” A suit by a Hindu reversioner, to recover posses¬ 
sion ot property sold by a widow of the deceased owner without 
legal necessity, though asking for a declaration that the sale-deed 
IS null and yo;d against the reversioners, is always treated as an 
ordinary suit for possession of property, and Court-fee is paid on 
hve times the Government revenue. It is unecessary for the 
plaintiffs m the suit to ask for any declaration in respect to 
the sale-deed, which it is open to them to treat as null and void 
and as having been carried out but persons without legal power.^^ 

^ for partition of TALUKDARi EST^ATtE.—Thcf 

Gourt-tee m a suit for the partition of a Talukdari Estate, held 
under a Temporary Settlement for a period of years, must be 
calcfulated under S. 7 (v) (Z>) of the Act .=^2 

^ (5) Suit for possession by cancellation of deeid. —In 
a suit for possession, ‘*by setting aside the sale," where the main 


(17) ZahaHa v. Gopal, 3 A.L.J. 511=26 A.W.N. 195. 

(18) Ga(n.da Mol v. Mt. Mehiaho, 67 P.R. 1878. 

(19) Narayani Ammal v. The Secretary of State and others, 41 I.O. 167 
(Mad.). 

(20) ishri Dinl y. Eishen Das, 1 A.W.N. 5. also see Afa Shin y, Maung 
Mman, 79 I.O. 579=1 Rang. 651=1924 Rang 102 (F.N., 12 post). 

(21) Tilca Jiam v. Salig Bam, 57 I.C. 494=18 A.L.J. 903, but com¬ 
pare Chandan v. Bishmi Singly 8 A.L.J. 798. 

(22) 1881 B.P.J. 177. 
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relief is that of possession, the Court-fee is payable on five times 
the Govei'nment revenue, and the plaintiff should not be called up¬ 
on to pay anj' further Coui-t-fee on the ground that the claim in¬ 
volves a declaratory relief as well. The plaintiff in reality claims 
only one relief for possession, “and if in order to give him that 
relief it is necessary to consider along with that the title of the 
defendant and to declare that title to be ineffective the suit must, 
still for the purposes of the pajunent of tlie Court-fee, be treated 
as one for possession. Where plaintiff sued for j^ossessioii of 

a share in certain lands, on the basis of his proj^rietoiy title, 
asserting that the sale-deed by the widow of plaintiff 's brother 
conveyed no valid title to defendant alienee, and the relief claimed 
was that on proof of the plaintiff’s right of ownership and of 
possession, and the invalidity of the sale-deed, the plaintiff may 
he granted actual and ])roprietary possession of the Zemindary 
share by ejectment of tlu* defendant, it was held that the suit was 
a simple suit for possession and mesne 3 )rofits, and the 
value of the land was correctly determined under S. 7 (v) (&), 
Court-Fees Act.-"* 

(6) Arable land converted to Cocoanut tope. —Assessed 
arable lands held on patfa for agricultural puriioses, on which 
cocoanut trees are grown instead of an ordinary’" wet or dry crop, 
would be valued, for purposes of Court-fees, under S. 7 (v) (&) 
of the Act.=® In Venkayya v. Ramasamir^' Moorse, J., held that 
a tenant who raised cocoanuts on a wet field must be held merely 
to have chosen to grow one description of crop, cocoanuts, in lieu 
of another, paddi or i'uyyi; and this view was quoted with 
by Bhashyam Ivengar, J.. in Muruyesa Chetlt v. Chinnaihamhu 
It was held by the learned Judge that the owner of a betel garden 
or cocoanut tope was engaged in agriculture and not in hoiti- 
culture, and this view was concurred in by Ayling, J., m huUnppa 
Goundan v. Ahdul Rahim Sahib.^^ 


(7) Land separately assessed to revenue. —When entire 
holdings, that is, areas separately assessed to revenue, or definite 
fractional shares of such separately assessed areas, are in dispu^, 
then Court-fees are to be levied under S. 7 (v) (b) of the Court- 
Fees Act, but where field plots or parts of field Plo^s which are 
not separately assessed are in dispute, then S. 7 (v) (ct; o 
Act applies.20 It was pointed out in Mf. Haliman v. Mf. Mednjo, 

(23) 8a>rju v. Sheoraj, 94 I.Q. 179=13 ^ ^ 

•citing Haidari 'Begam v. Guitar Bdndy 2i> I.C. 395 

(24) Ainir Hassan KJuin v. Mohammad Nazir Hnssaitu. 128 I.C. 779. 

(25) Kullappa Goundan v. Ahdul Rahim Sahib^ 39 I.C. 254_40 Mad. 
S24=5 L.W. 270=21 M.L.J. 251. 

(26) 22 Mad. 39=8 M.L/. J . 278. 


(27) 24 Mad. 421. 

(28) 39 I.C. 254=40 Mad. 824=5 L.W. 270—21 M.L.J. -ol. 

(29) Ma Shin Maung Unvarn, 79 I.C. 579=1 Rang. 651=1924 Rang. 

(30) 1933 All. 414=1933 A.L.J. 398. 
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that the unit of land for the purpose of the assessment of revenue 
is a Mahal, and a separate engagement is demanded from the 
lambardars or proprietors of every Mahal in respect of the revenue 
assessed upon the Mahal. Accordingly, a Khewat Khata though 
recorded as separately assessed with revenue cannot be held to 
be an Estate'’ within the meaning of this clause for the reason 
that no separate engagement has been executed in respect of 
each Khewat Khata between the Government and the Proprietors 
in respect of the revenue assessed upon the Khewat Khata^ 
Further, it has been held that Khewat Khata is not a “definite 
share of an estate”, as it is not a definite share of the Mahal. It 
is merely a part of the Mahal, but not a fractional share or 
definite share of the mahal, although it is assessed with a definite 
share of the revenue assessed upon the mahal. A suit for posses¬ 
sion of ail entire Khewat Khata, which is a part of an estate, and 
is recorded as separately as.sessed with revenue would be liable to 
Coiu't-fec ad valorem under S. 7 (v) (6) upon five times the 

revenue assessed upon the Kliata, but where the suit is for frac¬ 
tional shares of Khewat Khatas, not recorded as separately assessed 
with revenue, S. 7 (v) (&) does not apply, but S. 7 (v) (d) would 
be applicable.®^ 

Section 1 {v) (c). 

Synopsis. 

I. Scope, and applicability. II. Illustrative cases, 

327. (I) SCOPE, AND APPLICABILITY .—This sub¬ 

clause applies to land which pays (1) no revenue, either per¬ 
manently or temporarily settled thereon: or (2) is partially ex¬ 
empted from revenue, or (3), is charged with a fixed pa\Tnent in 
lieu of revenue. For example a Manyam is land held free from 
revenue, or at a nominal assessment, in consideration of services 
done to the state or the community. They are of different kinds 
in the IVfadras Presidency known by the name of Sarvamanyam^ 
Bxidda Inam, Ardhamanyfam, Chaturhhaar.ni, Mukhasa, Dnfiar 
Inams, Tope Inams, Brahmadayam, Agrahuram, Stotriyam, 
Poruppii, Jagir, etc.®- The Paramba lands in Jlalabar District 
are free from land revenue if they contain no cocoanut, areca 
or Jack trees. The assessment is charged in respect of trees 
which grow in parambas, and “in fact in Malabar a tree tax is 
substituted for the land assessment, and whether or not a paramba 
is assessed depends upon the nature of the trees grown therein."^® 
“The parambas should either be classed as lands paying no 
revenue, or as gardens.It was observed in Abdul Rahim Sahib 
V. Kutlappa Goumden,^^ that whether or not a Paramba sued a 
is to be regarded as a garden, or as land which pays no revenue, 
is a question of fact which must be decided in each case. ‘*A few 


(31) Ibid. 

(32) Satyamurthi's Court-Fees Act, p. 127. 

(33) And<it}ujLd<tn v. Pallcmbotli, 12 Mad. 301 (F.B.). 

(34) Ibid. 

(35) 30 I.C. 485=18 M.L.T. 243. 
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Scope of Cl. V (c). 

isolated trees on a piece of land will not make it a pfardeii; but 
where a number of trees are planted on a particular piece of land 
which is well defined and can be marked off from the rest of the 
land, it is difficult to see why that particular plot should not be 
treated as a garden if the land is used for the cultivation of 
dowel's, fruits or vegetables.'’ On Letters Patent Appeal, it was 
held by Ayling, J., that the proper principle of valuation of a 
suit for purposes of jurisdiction could not be made dependent on 
such an uncertain factor as the comparative density of the trees, 
But, as pointed out by the Pull Bench in Andothodan v. Pxdlam- 
hoth there is much significance in tlie .iuxta]>osition of 

the words “house or garden” in S. 7 (v) fc). and it should be 
taken as referring primarily to a garden in the English sense, 
ornamental or pleasure, or vegetable.'*'^ 

328. (II) ILLUSTRATIVE CASES—REVENUE-FREE 
LANDS.- -In a suit for possession of land which pays revenue, 
if profits have accrued from the land for the year next prior To 
suit, the value to be put on the property, for purpo.ses of Court- 
fees is 15 times the nett profits which have arisen from the land 
during the year next before the date of ]>rosenting the plaint. 
The expression **year next prior to suit/* has been held to mean 
365 days calculated backwards from the date of plaint.*^^ The 
nett profits would be calculated by taking the entire value of the 
produce of land, and deducting therefrom the expenses incurred 
in connection with cultivation. In a suit for possession of land 
which pays no revenue, and has produced no profits during the 
year next before the date of presenting the plaint, the value of 
the subject-matter must be deemed to be “the amount at which 
the Court shall estimate the land with reference to the value of 
similar land in the neighbourhood. This value means market 
value by reference to the value of adjacent property taken 
intrinsically. A land which is religious land, and pays no 
revenue, is not incapable of valuation merely because of the 
accidental, and not essential difference of ownership from other 
privately owned lands in the neighbourhood, similarly situated.^^ 
A suit for possession of Inam lands, bearing a fixed quit-rent 
would come within the definition of S. 7 (v) (c), of the Act, but 
where the lands in suit were not actually registered as Ixwrn^ till 
after the in^itution of the suit, the plaintiff was held entitled 
to treat the lands for purposes of valuation on the same footing 


(16) 12 Mad. 301, (F.B.), supra. 

(37) KuUappa G(yiandan v. Ahdul Rahim Sahib, 39 I.C. 254=5 I».W. 

270=21 251. 

(38) Ghasi Ram v. Jlar Gohiud, 28 All. 411=1906 A-W-N". 66=3 A. 
L.J, 2^, also see Bhaqwam Pari v. Secretary of State, 40 All- 398=‘1001 
T.C. 35=1927 All. 308.' (It was held that plaintiff’s estiimite of value of 
land in dispute cannot he allowed if contrary to the provisions of the Act, 
and prejudicial to the defendant) . 

(39) 28 All. 411=1906 A.'SW.N. 66=3 A.L.J. 244, supra. 

(40) Maunff MeiTc v. Kumara, 60 I.C. 5=3 tJ.B.'R. 236, also see Chandra 
Narai/n Sin-gh v. Asutosh De, 23 I.C. 8&=19 C.L».J. 342=18 O.W.N. 659. 

(41) Maung Meilc v. Kiimara, 60 I.C. 5=3 XJ.B.R. (1920) 236, supra. 
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that the Government was at the time of plaintiff’s suit treating 
them for purposes of revenue, namely, as ryoiwari lands held on 
patta, and to value them at five times the revenue payable thereon 
under S. 7 (v) 

329. LANDS WITH FLUCTUATING ASSESSMENTS.— 

The system followed in the case of fluctuating assessments is to 
malce an assessment upon the crops of each harvest, and fix the 
revenue according to the rates previously determined.^^ Section 7, 
Cl. (v) (b) cannot apply in the case of fluctuating assessment, 
where no annual revenue payable to Government is settled, and the 
assessment is on each harvest according to the crops. It is 
obvious that such land may pay revenue once a year, t^vice a 
year, or even thrice, or perhaps not at all.'*^ The words, ‘‘where 
the land pays no sucJi revenue” must be construed either as 
“annual revenue payable to Government, or, more fully, as 
annual revenue payable to Government on an entire estate or a 
definite share or part of an estate fixed permanently or not per¬ 
manently.”^^ There is no justification for holding that the words 
“where land pays no such revenue’’ refer only to the case of 
lands totally exempted from the pa^Tnent of revenue, otherwise, 
the word would be meaningless.^^* The case of lands sub¬ 

ject to fluctuating assessment is, therefore, governed by sub- 
CL (c) of S. 7 (v) of the Court-Fees Act. 


Section 7 (v) {d). 

Synopsis. 


1. Scope and applicability. 

Comparison of Cls. (a), (b), 
(c) and (d) of S, 7 
(v). 

Cases falling under this 
clause. 

Fractional share of part of 


estate 

II. Market-value. 

III. Proviso—Its scope 

object. 

(A) Bombay proviso. 

(B) Madras proviso. 


and 


330. (I) SCOPE AND APPLICABILITY; COMPARISON 

OF CL. (a), (b), (c) AND (d) OF S. 7 (v^.— It has been 
pointed out in CJuindra Narain Singh v. Asufosh that sub- 

Cl. (a) lays down that where the subject-matter is land wMch 
forms an entire estate or a definite share of an es^kte, paying 
annual revenue to Government or which forms part of such an 
estate and is recorded in the Collector’s register as separately 
assessed with such revenue, and such revenue is permanently 
settled, the value of the subject-matter shall be deemed to be ten 


(42) Nnrayani Amvuil v*. Secretary of State, 41 I.C. 167, also sco P.J- 
1889, p. 241. 

(43) Mahra Sim,gh v. BaliadnAr Singh, 50 I.C. 142=100 P.R. 1919* 

(44) /bid. 

(45) Ihid. 

(45) Jbtd. 

(44): 23 I.C. 89=41 CaK 812. 
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payable. Sub-Cl. ( b) treats of a case similar 
in all itspects ivith tliat conxpi-ised in sub-Cl. («), with this differ 

enee that the revenue payable in respect of the Mtate is not per 

manently settled. Sub-Cl. (c) lays down that where thf land 

pajs no such rev-enue or has been partially e.xempted from such 

payment or is charged with any fixed payment in lieu of such 

tT profits have arisen from the land during the year 

next before the date of presentation of the plaint, the valurof 
the subject-matter sliall he deemed to be fifteen tinms 
such nett profits; but where no such nett profits liave arisen there 
fiom, the value ot the subject-matter shall be the amount at 
which the Court shall estimate the land with reference to \he 

^d^ that where the land forms part of an estate paying revenue 
to Government but is not a definite share of such estare. and is 

assessed as mentioned in sub-Cl. (a) the value of 

hL®'" to be the maiket-value of the 

and. The \\ord estate has been explained to mean any land 

subject to the payment of revenue, for which the proprietor or 

^rmer, or shall have executed a separate enfragement to 

Government, or which, in the absence of such engagement shall 

an^ separately assessed with revenue. Thus, both Cls. (a) 

and (6), refer to lands forming an estate paving revenue to 

Government, or iwlefinite sJiare of an estate, or separately as^ess- 

^ to lands whole or partially exempt 

trom such pajunent; while sub-Cl. (d) applies where *tlie land 
lorms part of an estate paying revenue to Government, but is not 
etimte share of an estate, or is not separately a-ssessed; and, 

provided that Court-fees are livable 
the market-value. The rule as to payment of fee on five times 
the revenue under S. 7 (v) (6) is limited to cases where the suit 
relates to the entire Mahal or part separately assessed, or a 
iractional share of it; but in a suit for distinct idiots, which are 
not a fractional part nor separately assessed, the fee is payable 
on the market-value, under S. 7 (v) (d) of the Act.-** The words 
i>EPARATELY ASSESSEDmean separately assessed in respect of 
the particular bit of land, as distinct from something which is 
, ^ part of a whole, and not where the particular bit of 

can. be shown as liable to a portion of revenue noted in res- 

^ ^J^ole area by a process of a mathematical calcmlation 
the rate charged per acre.-*® By the words “definite share“ 
o an estate, is meant an undivided tangible fraction of an estate 

from a defined demarcated plot which has been taken 

out of an estate.''50 


331. CASES FALLING UNDER THIS CLAUSE.—The 

ourt-fee payable in respect of a su it for recovery of land form- 

(48) 16 All. 493—per Burkitt, J., also seo. 

_ OodavarilM/ Smidoravvnia v. Manffamma, 47 I.C. 543=8 L.W 88 

—55g 

^Aivarii Manffamyna v. Sundaramma^ 33 I.C. 683; and 47 I.C. 

. . 88=34 M.Li.J. 558 (**definite share" indicates a fractional 

are in the whole estate,) and not a share in the estate defined by boundaries. 
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ing part of an entire area, but neither sub-divided nor separately 
assessed to land-revenue, must be computed on the market-value 
■of the land sued for under S. 7 (v) (d) of the Aet.^ Similarly, 
a suit by one ri/of against another ri/of for possession of a plot 
of land forming part of a Zamindary Estate is governed by sub- 
Cl. (d) of S. 7 (v) of the Act.^ In Chandra Narayan Singh v. 
Asutosh de^, where the suit was for possession of five Gliatwali 
MelicdSy found included in an aggregate of 52 Ghntwrdi Mehals 
belonging to a proprietor, for which a certain sum of money was 
payable annually as Sadr Jania, but no apportionment of this 
sum was made between the several mehals, it was held that the 
land in suit foiTned part of an estate paying revenue to Govern¬ 
ment, but did not constitute a definite share of such estate, nor 
was it separately assessed with revenue; and, consequently sub- 
Cl. {d) of S. 1 (v). was applicable to the case, and the Court- 
fee payable was according to the market-value of the land. The 
Punjab Chief Court liad held in Haider Ali v. Sondha,'* that 
“there is no provision in the Court-Fees Act for the value of a 
fractional part of a holding recorded in the Collector’s register 
as separately assessed with land revenue, being calculated on the 
land revenue, and the market-value must therefore be taken, 
under S. 7 (v) (d) of the Act.” This view was followed in a later 
case of Mt. Jain v, Mt. Nadir Nis^uin,^ where it was held that 
“unless the land in suit is a definite share in an estate paying 
revenue to Government, or is recorded in the Collector’s register 
as separately assessed, the stamp must be calculated upon the 
value of the land, under S. 7 (v) {d) of the Act, and not on the 
revenue under Cl. v (6) of the same section.® In Ragiva/nt Singh 
V. Mutalli, the Lahore High Court has held that S. 7 (v) (6) 
does not govern the case of a land assessed to land revenue, where 
the suit is for a share in a specific plot, not separately assessed 
to land revenue, but that S. 7 (v) {d) applies, and the Court-fee 
is payable on the market-value of the land. A suit for possession 
of colony lands, has to be valued for Court-fees and jurisdiction 
at the market-value of the land.”^ The Allahabad High Court, 
held in Chandan v. Bishan Singh,^ that where practically two- 
thirds of a certain Zemindary Khata was sold by a Hindu -widow 
in possession thereof, specifying in the sale-deed the actual plots 
which she transferred, but the lady had not sold a fractional two- 
thirds share in the whole estate, i.e., in each and everj^plot, -with 
liability to pay two-thirds of the revenue, and it was not possible 
to say what wasi the actual revenue on the specified plots sold by 
her, the Court-fee must be calculated, on the market-value, under 


(1) 47 I.C. 543=34 M.L.J. 558=8 L.W. 88, ^pra, 

(2) K<im.dastcamy Gaundan v. Subbai Goundan, 77 I.O. 781=1924 
:M:ad. 646=46 M.Li.J. 345. 

(3) 23 I.O. 89=41 Cal. 812. 

(4) 102 P.B. 1880. 

(5) 6 P.R. 1883. 

(6) 116 I.C. 209=1930 Lah. 182. 

(7) Wasawarani v. Bahadur Chand, 25 I.O. 24. 

<8) 33 All. 630=8 A.Ii.J. 798=11 I.C. 816. 
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S. 7 (v) of the Act, as the land was i^avt of an estate paying 

i*evenue, but was not a definite fractional share of such an estate. 
The Rangoon High Court, held in M<f. sha Ma v. L. S. M. 
Sumasmid-ciram Chetty,^ that where the property in dispute is 
not an entire holding, or a definite share, or fractional part of a 
holding separately assessed to revenue, but consists of individual 
field plots which form part of a holding but which are not separ¬ 
ately assessed, the Court-fees are payable under S. 7 (v') (d), 
and not under S. 7 (v) (t) of the Act. The Patna High Court 
has held that a claim in respect only of the Khuclkasht lands 
would fall under S. 7 (v) (d) of the Act, but the claim for 
possession of Malkiat does not include a claim for possession of 
the Khndkasht,^^ It lias also held that the Kanjora Ghatwali 
though a part of an estate paying revenue to Government is not 
definite share of such an estate, and is not separately assessed to 
Government revenue, and therefore the Court-fee had to be 
calculated on the market-value of the land.^' 


332. FRACTIONAL SHARE OF PART OF ESTATE.— 

By virtue of the Government of India Notification No. 4650, dated 
the 10th September, 1889, where the subject-matter of the suit is 
a fractional part of a part of an estate, which is separately assess¬ 
ed to land revenue, the Court-fee is payable on the value assessed 
at five times such portion of the revenue separately assessed in 
that part, as may be rateably payable in I’espect of that share. 
The expression **fraction(il share” occurs also in the Notification 
No. G. 358, dated 15th September, 1921, issued by the Govern¬ 
ment of Madras, under powers granted by the Devolution Act. 
The question has arisen whether the expressions ^'fraciionrtl 
share,” used in resj^ect of part of an estate separately assessed to 
revenue, means something different from the “dc.fi.nitf share 
used in respect of an entire estate. The point has been fully con¬ 
sidered in SuhramaTiia Ayyur v. IRanut A.yyar,^- where there were 
a number of items not separately assessed to revenue, and thes ^ 
were all portions of suiwey numbers which had beerusjjpg^^B^^ 
assessed. In respect of this the plaintiff relied orT/Notification 
No. 4650, dated 10th September, 1889 issued by the Governinent 
of India, now superseded and re-enacted by Notification No. 358, 


(9) 75 I.C. 217=1923 Rang. 246. Cf. Ma Shin. v. Maunff JTman, 79 T.C. 
579=1923 Rang. 102. {Held that when entire holdings, that 

ately assessed to revenue, or definite fractional shares of sue P 

assessed areas, are in dispute, then Court-fees are to be levied un • 

(b) of the Aet, but where field plots or parts ^ 

separately assessed are in dispute, then S. 7 (v) (d) of t e c pp 

(10) Jtayhubans Narayan Smyh v. Khnhlcal Singh, 80 T.O. 439. ^ 

(11) Jogendra Naravn Singh v. Itadha Prasad Singh, 1932 Pat. 319_ 
140 I.C. 817=13 P.L.T. 590. 

(12) 1927 Mad. 1002=105 T.O. 881=54 67 (Not 

followed in Sh. Salaanai Ali v. Nur Molid Khaxr, 1933 Oudh. 533 

that in a suit for pre-emption in n'spect of separate plot 

not constitute any definite fraction of a distinct revenue p y 

is not separately assessed to revenue, the Court-fee s ou ( e P‘n i 

market-value of land in suit, and not, as is the case where the suit is for 

a definite fractional share, or five times the Government reVenue). 
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dated 10th September, 1921. The Allahabad High Court had 
held in 16 ^3==(1894) A.W.N. 124, that a fractional share 

under the Notmcation covei*s only a case where the plaintiff 
claims a certam fraction of a survey number, but not where he 
claims a certain definite area within the surv'ey number, for in¬ 
stance, if the plaintiff claims ^ or 1|3 or share of a suiwey-number 
assessed with revenue, the notification applies, but where he 
claims thi*ee acres 70 cents, out of a survey-number whose extent 
seven acres 30 cents the notification does not apply, though 
^crcs 70 cents is 37|73 of seven acres 30 cents. The 
Allahabad view has all alon^ been followed in Oudh.^® In 
troclavarty .Suiidaramnuc. v. Mangamma,^* Coutts-Trotter, J,. 
makes no reference to tiiis notification, but refers to the Allahabad 
decision in 16 AIL 493, where this notification is considered, and 
agrees with Burkitt, J., saying, however, that the result was vei’y 
anomalous. He was of opinion that a ''fractional sharecannot 
cover a case wliere the plaintiff claims a definite extent out of a 
larger server number separately assessed. The Betters Patent 
Appeal was dismissed on finding that the poi'tion was not 
separately assessed. These \’iews were followed by Krislinan, J., 
in Kundasami v. Subbai^'^^ where a land definite in extent was 
held not to satisfy the requirements of the section. Tlie words 
"definite share" were held to indicate a fractional share in the 
whole estate and not a share in the estate defined by boundaries. 
Tliis opinion is saipported by reference to the decision in 
Godavarthij Sundaramnia- v, Mangamma^^ followed in two un- 
repoi-ted cases, viz., S.A. No. 886 of 1917 and 711 of 1915. But 
Ramesam, J., observes in commenting upon all these cases, that 
"in so far as all these decisions lay down that under the Act 
itself a plaintiff suing for the possession of a part of a survey 
number should pay Court-fees on the market-value, I agree with 
them. But the object of the notification is to give relief 
from the anomalous position, and where the notification has not 
been considered the decisions are of no value." fie adds that 
the Act uses the words "definite share," but the notification uses 
the words fractional shares", which is not confined to a simple 
fraction like 1|3, i, but can cover any kind of a complicated 
fraction like 19|48 or 37|72, etc., as one may get in Mahomedan 
Ija\v Cases. He argues that the Court-Fees Act in a fiscal enact¬ 
ment, and the anomaly may be avoided by a fairly reasonable 
eonstiaiction. The words "fractional share’* may therefore cover 
both a definite fraction and also an indefinite fraction, and there 
seems no reason to limit the words "fractional share" to 
unspecified ^ or and in the result he differs from Bnrldtt, J., 
and Tudball, J., in the .^lahabad cases. As to Madras cases he 
IS of opinion that no Division Bench has ever considered the 


(13) Sh. Salartuit AU v. N'ur Mohammad Kair, 1933 Oudh 533. 

414) 47 I.C. 543=8 M.L.W. 88=34 M.L.J. 588. 

(16) 77 I.C. 781=46 M.L.J. 345=1924 Mad. 646=34 M.L.T. 
=1924 M.W.N. 338. 


(16) 47 I.C. 543=8 M.L.W. 88=34 M.L.J. 658. 
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Notification, and consequently lie held that the fee need not be 
paid on the items in suit on the basis of their market-value. This 
decision by Ramesam, J., has been criticised most minutely by 
Mi\ Satyamurthi, in his work on Court-Fees Act, on pp. 133-136, 
and it would seem that the reasoning on which this conflicting 
ruling is based is not very sound or convincing. In any case, 
unless a Pull Bench of the Madras High Court adojits this view, 
and overrules all other decisions by tlie Division or Single 
Benches, the weight of authority is certainly opposed to this 
latest pronouncement on the construction of the terms "fractional 
shares” in the Notifications. The Court-fee payable in eases 
governed by tlie Notification cannot exceed 5 times the assessment 
leviable on the fractional share, but in view of the ])rovision as 
to 10 times the assessment in the Madras Court-fees Amendment 
Act, an amendment of the Notification woidd be conducive to the 
removal of an obvious anomaly. 

333. MARKET-VALUE . —The expression “.l/ar4a/- 

voZiie** in S. 7 (v) {d) of the Court-Fees Act, means the market- 
value of the subject-matter of the suit, and whore the plaintiff 
sued for possession as nsufruetuary mortgagee, the valuation is 
to be on the amount of the mortgage-money, on payment of wldcli 
the mortgagee interest in the property can be redeemed at any 
timed^ On the same reasoning, it was held that in a suit for 
ejectment of a tenant the subject-matter is the value of the ten¬ 
ant’s interest which was in dispute.^® The market-value intended 
in S. 7 (v) (d) of the Act, is the market-value at the time of 
the suit, in ordinaiy suits for jjossession of the property. But 
suits for pre-emption stand on a different footing and it has been 
held in Sher Muluimmad v. Ahmad Said,^^ that whore in a pre¬ 
emption suit Court-fee is to be paid on the market-value of the 
property sold, the value of the suit should be determined with 
reference to what the value was on the date of the sale and not 
on the date of the institution of the suit. 

334. PROVISO: ITS SCOPE AND OBJECT—(A) 
Bombay.—The construction and applicability of S. 7 (v) of 
the Act to a suit for lands in a ialukdari village has been con¬ 
sidered by the Pull Bench of Bombay High Court, in Ala Chela 
V. Oghadhhai Thahersir^ West, and Nanabhai, JJ.; held that 
the proviso to Art. (v) of S. 7 of the Act '‘was intended to pro¬ 
vide a standard of valuation of the Bombay Presidency, not only 
for the comparatively rare case of land forming part, but not a 
definite share, of an estate paying revenue to Government, but 
for all classes of suits for land. The proviso extends far more 
widely than Cl. {d). It provides rules for all the cases embraced 
in the preceding Cls. (a-), (6) and (c), and is manifestly intended 

(17) Mahdi V. Gojiidhar, 73 I.O. 244=90 85. 

(18) Ramraj Teivwri. v. Gimandan Bhaqat^ 15 All. 63=(1892) A.W.N. 
240; and Radha Prasad Singh v. Paihan Ojah, 15 All. 363=(1893) A.W.N- 
148*. 

(19) 69 I.G. 650. 

(20) 11 Bom. 541 (F.B.). 
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to fiimish. rules for all these cases based on the particular cir¬ 
cumstances of the Bombay Presidency.’^ ‘‘The primary sense of 
assessment is the imposition on the land of such and such a 
tax; its second intention is the tax itself, and there is in the 
section a transition from the one sense to the other. The theory 
being that all land is primarily liable to be rated or taxed for 
the public revenue, any sum not levied according to the appraise¬ 
ment made in order to show the proper amount of the land-tax 
maj be regarded as a remission.” Accordingly, in the case of 
a taluk^ri village, the proprietor of which had, under a settle¬ 
ment with Government for a period of 22 year.s, agreed to pay a 
fixed annual Jama, or lump assessment, instead of the full survey 
assessment for the whole village, it was held by majority of the 
Pull Bench, that the difference in amount between the Jama and 
the full suiwey-assessment was a remission, and, therefore, a suit 
foi possession of lands in this village was to be valued according 
to Cl. 3 of the proviso to Art. (v) of S. 7 of the Court-Pees Act. 
Biidwood, J., differed; he held that no part of the proviso applied 
to a suit for the possession of lands in a Talukduri village and 
that such a suit should be valued according to sub-Cl. (d) of S. 7 
(v) of the Act. The three clauses of the proviso seem to apply 
only to land which have been subjected to a survey settlement as 
ordinarily understood and legally provided for in the Bombay 
Presidency; the first clause being applicable to land settled for 
a period not exceeding thirty years, the second to lands settled for 
a longer period or permanently, and the third to Inam lands on 
which the whole or a part of the survey assessment, has been 
expre.ssly remitted—per Birdwood, J., relying on Bavaji Mokanji 
v. PemjabJiai Hamhhai, 1881 P. J. 177=11 Bom. 550, notes. 

335. Madras.—The Madras Court-Fees Act V of 1922 
enacts a proviso in substitution for the proviso in the Act which 
relates to the Bombay Presidency. Under S. 8 of the Suits 
Valuation Act, suits covered by S. 7 (v) are amongst the 
excepted cases in which the valuation for purposes of the com¬ 
putation of Court-fees and jurisdiction need not be the same. 
Section 3 of the Suits Valuation Act enables the Local Govern¬ 
ments to frame rules for valuation of those classes of suits which 
have been excepted in S. 8 of the Act. No rules have, however, 
been framed by the Government of Madras under S. 3 of the 
Suits Valuation Act, and under S. 14 of the Madras Civil Courts 
Act, “when the subject-matter of any suit or proceeding is land, 
a house or garden, its value shall for the purposes of the juris¬ 
diction conferred by this Act be fixed in the manner provided by 
the Court-Fees Act, S. 7, Cl. (v).” Accordingly, in the case of 
suits falling under S. 7 (v) of the Court-Fees Act, the value for 
jurisdiction is at present the same as the value for purposes of 
Court-fee. The present proviso introduced into the section by 
the Madras Amendment of 1922 is to the effect that if rules are 
framed by the Local Government under S. 3 of the Suits Valua¬ 
tion Act, for determining jurisdiction, the value is to govern the 
valuation for Court-fees Also. The Madras Proviso, however 
refers only to “land,” and is put under Cl. (v) (d), preceding 



S. 7 (V) (€)] 


Cl. V (E). 


* ‘ Houses. ’ * 


309 


Cl. (v) (e) which relate.s to suits where the subject-matter is a 
house, or garden. This proviso is therefore not. applicable to 
class of suits failing under S. 7 (v) (e) of the Act. 

Section 7 (v) (r). 

Si/nopsis. 

I. Scope and applicability. IV. Valuation—for Court-fees and 

rC. Houses: (i) dednition, (il) Jurisdiction. 

Building sites. V. Valuation—Course of Appeal. 

HI. Gardens. 

336. SCOPE AND APPLICABILITY.— This sub-clause 

provides for the valuation of a suit for possession of a house or 
garden, “according to the market-value of the house or garden,” 
which is the subject-matter of the suit. If the principal relief is 
one for possession, and there is an ancillary relief by way of 
declaration, in that ease it is enough to pay the Court-tee on llie 
relief for possession.-^ A suit for possession of immoveable 
property and past mesne profits, should be taken as one entire 
claim, for the computation of the Court-fee, and not as “distinct 
subjects” under S. 17. of the Court-Fees Act. Accordingly 
Couit-fee may bo paid on the aggregate value of the reliefs, viz., 
the claim for possession and claim for mesne profits.-- 

337. HOUSES. — (1) Definition: The expression “houses” 
appearing in S. 7, (1) (c), Court-Fees Act has been left undefined. 
It was observed by Wild, J.C., in Sirdar Mahovivd Tembar v. Pir 
Bux,^ “that in its more restricted meaning it is usual to si)cak 
of a house as a building for the residence of liuman beings or 
animals or for the storing of goods: cf. store-house, ware-house. 
But in its wider meaning it is not unusual to speak of a house as 
including the compound which surrounds it. In fact in tlie case 
of better class of residential houses it is nece.s.sary that there 
should be a compound wliich will contain such things as out-houscs, 
fowl-houses, servant’s quarters, and water pipes. All these ameni¬ 
ties which are necessary for the beneficial enjoyment of a house 
can be spoken of as being part of the house it.self.” A house thus 
includes the whole site and the compound which surrounds the 
house with various .outbuildings. In the same case Rupchand 
A.J.C. observed that “ordinarily it (house) means a building 
used as a dwelling place, and includes the land on which such 
building is erected. But it has al.so an extended meaning, and 
includes within its ambit land used for ccitain purposes other than 
as a dwelling place, whether such land is built or not.” He added 
that “the Court-Fees Act is an antiquated Act, and is deficient in 
several particulars”, and suggested that “it is certainly desirable 
that the provisions of this clause should be made more explicit by 
expressly providing that in the case of lands, whether built upon 

(21) Mt. SJiahar Bano Bego/ni v. Jtaj BaJujdur Sii^gh, 1933 Outlli 545. 

(22) Kishori Lai Roy v. Sarat Chunder Mo.sMmdar, 8 Cal, 593 = 10 
O.L.lt. 359; (F.B.), followed in Pa>rain.€.^vara Paitar, 1930 Mad. 833; 
(F.B.), also see 16 All. 401=1894 A.W.N. 124. 

(23) 130 1.0. 550=1931 Sind 6, 
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or not, which have a market-value, Court-fee should be paid on 
such value. ”24 held in Durga Singh v. Bislmsliar Dayal^^ 

that the word “house” as used in the Couit-Fees Act is sufficiently 
comprehensive so as to include an indigo factory. Where the 
substantial subject-matter of a suit for preemption was not the site 
of the factory, but the factory itself, it was held that “substantial 
and permanent buildings, such as constitute a factoi*j', plearly come 
within the meaning of the expression houses.” I t was observ ed 
t hat the word “land” in its wider signifi cation would no doiih t 
i nclude not oiiTy the surface of the gro und, but also ^erythingon 
or und_ et‘ it, f or cajas set s^lcm e\us est iisaue ad coeLiim . But the 
word “land” appears to he used ir. w 7 n Aurttp^cs Act i n 

c oniraaisTinction to~^^uses or garden s^ \ In Rajagopalu Naidu v. 
Ramasiibramanm a suit by the plaintift' claiming to 

be a trustee of a temple against the defendant who was in posses¬ 
sion of the Devastaminis, Spencer, J., was of opinion that “if a 
plaintiff sets up any proprietary right over temple properties, he 
must pay Court-fee valuing his relief of possession upon the value 
of the temple properties.” But. “that if a plaintiff claims no 
higher right than that of administering endowed properties he 
should not be made to pay Court-fees on the same footing as a 
plaintiff who sues for possession claiming rights as a proprietor. ” 2 *^ 
The other learned Judge, Venkatasubba Rao, J., was of opinion 
that a temple being extra commercian is ex hypothesi incapable of 
having a market-value, and that the structures constituting a 
temple, which are the abodes of the idols are not “houses”, under 
S. 7 (v) (c) of the Aet.2* On a reference of the question of Court- 
fee, the Full Bench held, that even if the temple was a “house” 
within the meaning of S. 7 (v) (e),—a question which did not 
arise definitely for decision—it was clear that it had no “market- 
value” as a temple at the time, as the property was devoted in 
perpetuity to religious purposes and was inalienable. Accord¬ 
ingly, it had to be dealt with as a matter “not otherwise provided 
for” under Sch. II (17), “except that, apparently, there was in 
this case some market-value for some part of the property claimed- 
and in respect of that the plaintiff had put a valuation. ” 2 ® In a 
suit for possession of a monastery. Court-fee was held payable 
ad valorern on the value of the property sought to be recovered 
from the defendant, on the basis of a decision by the Monastic 
Authorities.2® 


(24) Sirdar Mahomed Tebar v. Pir Bux^ 130 I.C. 550 (552)=:1031 
Sind 6. 

(25) 24 All. 218 at pp. 225, 226. 

(26) 74 I.C. 198=1924 Mad. 19=46 Mad'. 7^ (78^^ 790)=45 M.LJ". 
274=:1923 M.W.N. 550=18 L.W, 326=33 M.L^. 21. 

(27) Ibid. 74 r'.C. 198 (199)=46 Mad. 73»^789)=1»24 MAd. 19. 

(28) Ibid. 74 I.C. 198 (200)=46 MW. 782 (789, 790)=1924 

Mad. 19. 

(29) Ibid. 74 I.C. 198 (201)=46 MAd. 782 (790)=1924 Mad. 19 etc* 

(30) U Thi Ha V. U Thudattama, 4 I.C. 815, U.B.R. 1909, II- 
Buddliist Law Eccl. p. 5. 
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(2) Buildixg Sitks. Iu a suit for recovery of certain 
land after removing the building, illegally erected thereon, by the 
defendant, the value of the land alone has to be taken into account, 
and not the value of the })uilding.3^ But. ^vhere the suit is for 
recovery of the site with the buildings standing tliereon, then the 
structures on the site Iiave to be necessarily valued for ]^ur|)<)ses of 
Coui't-fee.*^“ It has been hold by tlie Sind Judicial t ’omniissiont'r's 
Court, that the expression ‘liouses’ in its widrr signiiican<M-. includes 
the whole site and the compound wliich surrounds tin* liouse with 
various out-buildings, and that land granted as a building site or 
as a matter of that unbuilt ami unenclosed laml in a city tised as 
a market or as a meeting place for merchants and lookers for 
effecting mercantile transactions, lias to hr takm at its market- 
value when it forms the subjret-matter of a suit for ])ossession. 

338. GARDENS.—(1) It was held T)y a Full Ihon-li of the 
High Coukt, in AiKhithodom v. PuJhnnh<ifh tliat the 
word “garden*’ used in th«‘ clause in juxtaposition witli the word 
“house", indicates that it means ])rimai-il>- an ornamental, or 
pleasure, or vegetable garden. It was observcil that it was a 
question of fact in each particular case whether a paramha in 
^lalabai’ Districts was a garden or not. This authority was 
referred to and explained in Ahdid Hahini Sahih v. Kulltippa- 
Gowndcn^^'* where it was held “that a few i.solated tree's on a ])iece 
of land will not make it a gai’den : l)nt wliere a numbc]* of trc'cs are 
planted on a ])articular piece of land which is well-defined and can 
be marked off from the rest of the land, it is difficult to sec* why 
that particular jilot should not lie treated as a garden if the* land is 
used for the cultivation of flowc'rs, fruits or vegetables."-'^'' ()!\ 
Lctter.s Patent Appeal, it was held that the exi>re.ssion “r/a/v/ca ”, 
used in juxtai>osition to “house", should be taken as i-eferring to 
a garden in tlie English sense, as held by the ^Madras Full Iteneh 
Ruling, but that the growing of cocoanut trees on a i)oi'tion of the 
a.s.sessed arable lands, amounted meredy to raising of a different 
crop, instead of the ordinai’y crops which did not affect tlie 
application of S. 7 (v) (?>) of the Act, and. consequently, the 
piece of ground on whieli eoeoanut trees had gi’own was not a 
“garden” within the meaning of the expivssion as used in 
S. 7 (v) (c) of the Act.3^ (1) It was held in Ahdul 

lidih im Sahih v. Kullappa Ooieti dr n tli a t a ssfssaient 

IS NOT THE CRITERION iTi doterTTiining the ciuestion whether 
a land is ararden or not. “Asse.ssed or unassessed it will 


(31) 7^0l,uts^va■lll^ V. Oundanpn. 7. M.Iv.J. 4J>, nlso sec Namo>tivo!fa v. 
Suhraviania, 24 M.L.J. 37. 

(32) Nihnl Chand v. I7^7ai/ Bam, 1886 A.W.N. 106. 

(33) Sirdar T^lahomcd Taar v. Pir Jinx, 130 I.C. 550 (551)=1931 

Sind 6. 

(34) 12 Mad. 301 (F.B.). 

(35) 30 I.r. 845 (847)=18 M.L.T. 24:t. 

(36) 30 I.C. 845 (847)=^18 M.L.T. 243, ftupra. 

(37) Kullappa Qotcndf’n v. Abdul Aohim Sahib, 39 I.C. 254 (25)^=5 
L.W. 270=21 M.L.T. 251. 

(38) 30 I.C. 845 (847> = 18 M.L.T. 243. 
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fall under Cl. (v) (e), if it can be defined as a garden.^* Similarly 
it was held, by the Punjab Chief Court, in SiH Dhar v Ajinar 
N<xth,^ that the term “garden” in S. 7, (v) (e), of the Court-Fees 
Act extends to fruit garden'' even though land is assessed to 
revenue, and that applying R. 1, (e), framed under S. 3 (1) of 
the Suits Valuation Act, the value of a suit for possession of a 
fiTiit gaiden, surrounded by a wall, the land being assessed to 
revenue, is not 30 times the Government revenue, but the market- 
^lue the garden This has been relied on, by the Lahore 
High Court in BehariM v. Nand and Mt, Bhay Bhari v. 

^iicaJiar Singh,'^^ is another decision of a Division Bench in the 
Punjab Chief Court which took the same view. The Sind Judicial 
Commissioner's Court has held in Hakim Bihi v. Mir Ahmed, 
that where a land falls within the meaning of the expression 
“garden," though it may at the same time be land “paying 
assessment to Government, it must be valued for purposes of 
Court-fee as provided in S. 7 (v) (e) of the Act. 

339. VALUATION OF SUITS FOR COURT-FEE _ 

Under this sub-Cl. (v) (e), of S. 7 of the Court-Fees Act a suit 
for possession of a house or garden, is to be valued for purposes 
of the Court-fee “according to the market-value of the house or 
garden." Where the subject-matter of a suit for possession is a 
house Court-fee is to be paid ad valorem on the market-value 
thereof, and not on the rent of it. In a case where Letters of 
Administration were granted in respect of a house property, 
limited to the particular purpose of receiving the rent, and the 
administrati’ix was precluded from dealing with the property in 
any other way than simply to receive the rent, still the adminis¬ 
tration being in respect of house property, Couch, C. J., held 
that the right to receive the rent was incidental to the property 
in the house, and the right way to assess the duty, under Cl li 
Sch. I, of the Court-Fees Art, was to take the value of the house," 
and upon that the ad valorem fee ought to be paid.**^ The expres¬ 
sion ^^market-value^* has been defined as meaning what it would 
fetch in the market under the state of things existing at the time.^* 
Where in a suit brought for possession of a house property 
defendant is in possession only of the rooms on the upper floors, 
the value of possession which the plaintiff seeks is not the value 
of the whole property and the plaintiff can value the relief at 12 
times the monthly rent which the portion in occupation of the 

(39) 146 P.R. 1908=61 P.Li.R. 1908=34 PtW.R. 1908. 

(40) 2 Lah. Law Journal, 362=68 I.C. 34.5.. 

(41) 71 P.R. 1914=25 I.C. 545. (Held that the valuation of the suit 
tor possession of a certain land fomung a garden and two houses was not 
to be arrived at by the artificial 30 times Jama rule) . 

(42) 117 I.C. 781 = 1930 Sind 15. 

T> T goods of Bam Chund€\r Doss, deceased, 18 W.R. 153=9 

•o.L.R. 30. 

^onmatha Xath Mitter v. Secretarg of State, 25 C. 194=24 I.A. 
r* (P-C?.), cited in Bajagopala v. Bamasubramania, 74 

RKA* (P B )=46 Mad. 782=1924 Mad. 19 (F.B.), 1923 M.W.N. 

550=45 M.L.J. 274=18 L.W. 326=33 M.L.T. 21. 
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defendant would yield."*’’ Where in a suit for possession falling 
under S. 7 (v) of the Court-Fees Act, the Court-fee is payable 
according to the mai’ket-value of the subject-matter of the suit, 
and this subject-matter is the right to eject the defendants, the 
value of that right is the value at which the defendant’s right to 
remain in the house under the license of the plaintiff may be 
valued."*® Similarly, it has been held in Upcndni Chandra Mitra 
V. Satcouri Dhar,^~ that the value of a suit is the value of the 
subject-matter in controversy, that is, the value of the interest 
claimed by plaintiff.^’^ Therefore, where a plaintiff seeks to esta¬ 
blish his Hght as an occupancy raiyat in a garden and to recover 
possession thereof, the value of the suit must be determined with 
reference to the value of the interest claimed by the ])laintiff, and 
not with reference to the entire interest in the land, that is. the 
intei-est claimed by the plaintiff as also the inten-st of the sui>erior 
landlord.^® Similarly, in a suit by the plaintiff for the reeovery 
of certain land after removing the building illegally erected there¬ 
on the value of the land alone is to be taken into consideration in 
estimating the value of the subject-matter of the suit and not the 
value of the buildings sought to be removed.It was held in a 
Full Bench of the Allahabad High Court,* that in a suit for the 
setting aside of a lease or for possession of land in which the 
demolition of buildings erected on the land is claimed, the value 
of the buildings sought to be demolished should not be taken into 
account in estimating the value of the suit. Stuart, C. J., observed 
that the “subject-matter” in Cl. (c) means a suit for the 
jwssession of a house as the sale and single subject of it, that is, 
for its use and enjoyment as property, and not possession of a 
house for the purpose of its demolition. Tyrrell, J-, remarked 
that the plaintiff has to pay on the title he asserts, the thing he 
wants to recover, and he need not pay on the value of the buildings 
raised by the defendant. This is not a pi'oper factor in the 
estimate of the plaintiff’s reliefs.- But, if there be permanent 
buildings which are not sought to be demolished, they must be 
taken into account.-^ The trees standing on specific items claimed 


(45) TyabaU v. Parpatihai, 1932 Sind 73, followed*.!//. Moolibai v. 
Mt. Kaf(»ubaiy 1927 Sind 248. 

(46) Ram Raj Tcu'ari v. GirnanaiuJan Bhagat, 15 All. 63=(1'882) A. 
W.N. 240, cited in Mt. BarkatunnisHa Begum v. Mt. Kaniza Fath7ia, 98 I. 
O. 817=5 Pat. 634=1927 Pat 140. 

(47) 23 I.C. 964 (Cal.). 

(48) AjootViya Cliow}>ey v. Vaihee Singh, 3 Agra H. C. (Rerc. App.) 
5, cited in 23 I.C. 964, supra, 

(49) Upendra Chandra Mitra v. Satcouri Dhar, 23 I.C. 964 (Cal.). 

(50) Ramaswami v. Guiidappa, 7 M.L.J. 49, also .see Ramzan y. AUahyar, 
78 P.L.R. 1903. (Held-, that the Court-fee in a suit for possession of land 
for grazing purposes, was to he calculated not on the value of the wells and 
buildings erected on the land, but on the Government revenue of the land 
only) . 

(1) Jogal Kishor v. Bindeshri Cliaubey, 4 All. 320 (F.B.)—2 A.W. 

K. (1882) 44. 

(2) Ibid. 

(3) 1886 A.W.N. 106. 

C—40 
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separately valued. They are included 
m tli6 vflliiatioD or the items themselves.^ 

340. VALUATION OF SUITS FOR JURISDICTION_ 

Suits referred to in S. 7 (v) (e) of the Court-Fees Act are 
excluded from S. 8 of the Suits Valuation Act; and S. 3 of the 
Act only gives power to make rules for determining the value of 

land. Accordingly, the valuation of houses is a r«W 5 C.s> omissus 

^ aluation Act, and under the general principles of 
the Suits \ aluation Act, the value for Court-fees is to be the 
value tor .iiirisdiction.- In 72 P.R. 1899, where the plaintiff 
had sued as a pauper for possession of a house arbitrarilv valuing 
It at RvS. 8^00 and the defendant urged that the market-value 
was below- Rs. 5,000, it was held that in a suit for a house the 
value for purposes of Court-fees and jurisdiction should be the 
same namely, the market-value; and that the market-value 
should, m the circumstances of the case, be the value as assessed 
by the Couit, and not that estimated by the plaintiff, which was 
apparently exaggerated. This was referred and followed in the 
Full Bench case, of AbrIiU Rahman v. ChiragheUn.^ It was held 
that the allegation contained in the plaint as regards valuation 
m such suits is purely tentative. It is subject to an adjudication 
by the Coui-t, and liable to be varied. It is the duty of the Coiiif 
in such cases to ascertain the valuation for the purposes of Couit- 
foe and in the case of a conflict between the value fixed by plain¬ 
tiff, and that ascertained by the Court, the latter ought certainly 
to prevail, and not the former." It was obseiwed that it is not 
only convenient, but also reasonable that the value finally adjudi¬ 
cated upon by the Court, for the purposes of Court-fees, should 
furnish the test for determining the question of jurisdiction both 
in the fir.st instance as well as for appeal. When the Court makes 
an adjudication its finding replaces the tentative value put by 
the plaintiff and the future procedure must depend on the value 
so fixed as it is final until set aside on appeal.^ This view has 
been approved in a later Full Bench ruling of the Lahore High 
Court, in V. J/f. Vmda Jain}^ ilt has to be noted, 

furthei', that . the valuation of a suit is to be determined not 
upon tlie plea taken in the written statement but upon the allega¬ 
tions as made in the plaint.'® 

—-- ^ ^ 

(4) KuU^tppa Gouialcn v. Abdul Eahim Sahib, 39 I.C. 254=40 Mad. 

^ L.W. 270=21 M.L.T. 251, cited in Subratnnnia Auyav v. Bama 

Iyer, 105 I.C. 881 (883) = 1927 Mad. 1002=54 M.L.J. 67=27 L.W. 489. 

(5) Mrs. B. ParsicTc v. Mr. H. Parsiclc, 72 P.R. 1899. (C/. 101 P. 

R. 1900, where it was held “that ordinarily, and in the absence of Mala fides 
on the part of the plaintiff, the value for purposes of jurisdiction must be 
determined with reference to the claim made, and not to the decision upon 
that claim^O- 

(6) 19 P.R. 1908 (F,.B.)=129 P.L.B. 1908=38 P.W.R. 1908. 

(7) 19 P.R. 1908 (F.B.) at pp. 128, 129. 

(8) ilbid.). 

/TP (F.B.)=6 Ii.L.J. 355=5 Lah. 481=1924 L.ah. 1 

.14. ) . 

T» ^ Begam v. Mi. Kanisa Fatima, 98 I.C. 817=5 

Pat. 631 —1927 Pat. 140, per Kulwant Sahai, J. 
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341. VALUATION IN APPEAL.—It was held in the 
Full Beneli case, of Abdul Rtihman v. Chii'aohd'nu^^ that the 
market value of the house, as found by the Court, for the pur¬ 
poses of Court-fee, should furnish the test for determining: the 
questiou of jurisdiction both in the first instance as well as for 
appeal. And this view has been approved by the Lahore High 
Court in the Full Bench case of Sundardtis v. Mt. Vnida 
where it was held that the value for purposes of appeal, of a suit 
for possession of a house is the market-value of the house as 
ascertained by the Court, and not the value as stated by the 
plaintiff in his plaint. 


Paragra ph VI: Suit to Euforcc <i rigid of pre¬ 
emption. 


Su n opsis. 


I. Court-fee in pre-emption suits. 

(i) Lands paying revenue. 

(ii) Lands exempt from revenue. 

(iii) Sale of Equity of Redemption. 

(iv) Market-value on the date of 


sale. 

(V) Value of improvements, 
(vi) Houses and Gardens. 

II. Valuation for jurisdiction. 

III. Valuation in appeals. 


342. COURT-FEE IN PRE-EMPTION SUITS—(1) Lands 
paying- Revenue. —The Punj.vb Chief Court has held (hat in a 
suit for pre-emption, where the subject-matter of the sale is land 
paying revenue, the fee payable is to he calculated under S. 7 (v) 
of the Court-Fees Act.*^ To the same effect is the obseiwation in 
an All..\habad case, that under Cl. VI of S. 7, of the Court-Fees 
Act, in suits to enforce a right of pre-emption, the fee is payable 
on the value computed in accordance with Cl. (v) of the same 
section.^^ The Madras High Court, similarly, holds that the 
proper valuation of a suit to enfoi’ce a right of pre-emption is. in 
accordance with S. 14 of the Madras Civil Courts Act, tliat 
fixed in the manner provided by the Court-fees Act, S. 7, Cl. (v).'® 
In suits for pre-emption of land, falling under Cl. (v) (6) of the 

Act, the value on which the fee is payable, is five times the revenue 
so payable when’e the land is not permanently settled. By Cl. {d) 
of the same Sub-Section 2(v), the fee is payable on the market- 
value: and, by Cl. (a) 18 of Notification No. 4650, dated the 10th 
of Scptembei*, 1889, the value on which the fee is payable is not 
to exceed five times such portion of the revenue separately assessed 
on that part as may be rateably payable in respect of that share. 
The effect of these rules is that Court-fee is payable on five times 
the Government revenue where the subject-matter of the sui t is: 

(11) 19 P.B. 1908=129 P.H.R. 1908=38 P.W.R. 1908 (F.B.). 

(12) 82 I.C. 614=6 L.L.J. 355=5 Lah. 481=1924 Lah. 1 

(F B ) 

(13) Sundar Singh v. Dhian Singh, 15 P.R- 1919=49 I.C. 358= 

43 P.L.B. 1919. 

(14) 16 All. 493 (494) report of Taxing Officer, adopted by Burkitt, J. 

(15) P. Naraycm N<tir v. A. P. M. CJ^cri Kathiri, 45 I.C, 89= 
34 M.L.J. 397. 

(16) Referrnce under the Court-Fees Act, 16 .All. 493 (494). 
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{a) An entire estate or definite share of an estate paying 
revenue to Government; or, 

(6) part of an estate recorded as separately assessed; or, 

(c) a fractional part of a part recorded as separately 
assessed by virtue of the notification.^^ In ail other cases the fee 
is payable on the market-value. The Ahlahauad view, that where 
the suit is not for a practional part, but for distinct plots, the fee 
must be paid on the market-value, has been followed by the 
M^vdras High Court.^® The Punjab Chief Court has similarly 
held that “unless the land in suit is a definite share in an estate 
paying revenue to Government or is recorded in the Collector’s 
register as separately assessed, the stamp must be calculated upon 
the value of the land under S. 7 (v) (d)» of the Court-Fees Act, 
and not on the revenue under S. 7, Cl. (v) (b) of the same 
sections”.^*’ Barkley, J., observed in Haider AH v. Sondhar^ that 
“there is no provision in the Court-Fees Act for the value of a 
fractional part of a holding recorded in the Collector’s register 
as separately assessed with land-revenue, being calculated on the 
land-revenue, and the market-value must, therefore, be taken 
under S. 7 (v) (d).”2 i 

(2) lands exempt from revenue.—Cl. (c) of S. 7 (v), 
pi’ovides that where the land does not pay annual revenue to the 
Government or has been partially exempted from such payment 
or is charged with any fixed payment in lieu of such revenue and 
net profits have arisen from the land during the year next before 
the date of presenting the plaint, the Court-fee is to be paid on 
an amount representing 15 times such nett profits. The expression 
“the year next before presenting the plaint” denotes a period of 
365 days reckoning backwards from the date of presentation of 
the plaint and not any particular fasli year before the institution 
of the suit.^^ The term “land” as used in the Court-Fees Act 

(17) Reference under the Court-Fees Act, 16 All. 493 (495): also see 
Durga Prosad v. Purandar Singh, 27 All. 1S6=24 A.W.N. 210: (where the 
plaintiffs sued for ])re-eniption of shares in two villages out of a larger number 
sold in one and the same transaction, held that tlic Court-fee was payable on five 
times the aggregate amount of the Govemnicut revenue payable by each of the 
two villages) . 

(18) Godnvarti Mangmmvia v. Godavarti Sundaramma, 33 I.O. 685 

(followed 16 All. 493). (Market-value taken for land not separately 
assessed, and not a detoite share of a revenue paying estate), also see 
Ch4jndan v. Bislian -.(^S All. 630). Tlcld, that a sale of certain 

specified plots, amounting to 2(3 of the whole estate, but not a fractional 
2(3 share in eacli and every plot, had to be valucvl, for purposes of Courts 
fee, on the market-value under S. 7 (v) (dl) of the Act. 

(19) Mi. Jian v. Mt. Nadir Nishan, 6 P.R, 1883, cites Haide-r AK 
V. Sondha, 102 P.R. 1880, also s?e and Cf. Hasibunnissa v. Ghafurullah 
Khan, 29 All. 382=4 A.L.J. 363. 

(20) 102 P.R. 1880, followed in 6 P.R. 1883, supra. 

(21) Compare Baiju v. Mir, 14 A.W.N. 174=16 All. 483. (HeW, 
that in a suit for pre-emption in respect of separate plots of land whi^ 
is not a definite share of the revenue paying estate and which are not ^ 
themselves separately assessed with revenue, the Court-fee should be paid 
on the market-value of the lands). 

(22) Ghasi Bam v. Bar Gobhnd, 28 All. 411 (413)=1906 A.W.N. 

66=3 A.L.J. 244. 
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does not include buildiners unless there is a distinct evidence of 
the user of such buildings as pait and parcel of or as appurtenant 
to the Zemindnry of the land.^ Where the suit is for pre¬ 
emption of a Zemi'iXrdary share and a grove, but the grove is not 
appurtenant to the Zeinuidary, the Court-fee is to be paid in 
addition also on the (value of the grove.“^ 

(3) Sale of Equity of Redemption.—It has been held 
by a Pull Bench of the Allahabad High Court,-® that S. 7, 
Paragraph 6, dealing with suits to enforce a right of pro-em])tion 
clearly and expressly says that the Couit-fee is to be “according 
to the value of the land, house or garden, in respect of which the 
right is claimed.*' It does not say that the Court-fee is to be 
according to the value of the interest in the property pre-empted. 
Accordingly, where the land sought to be pre-empted is subject to 
a mortgage, the Court-fee cannot but be assessed according to the 
provisions of S. 7 (vi) of the Act, upon the value of the property, 
computed in accordance with S. 7 (v). Their Ijordships observed 
that “it is said that this operates vciy hardly upon the present 
plaintiff. This is, no doubt, true, but it seems to ns that the 
hardship in his case is no greater than the hardship to a plaintiff 
who seeks to recover possession of immoveable property subject 
to incumbrances.*' They added that “it may be that there is 
reason for amendment of the Court-Fees Act.’* Similarly, it has 
been held, by the Punjab Chief Court, that a suit where 
pre-emption is claimed on a transfer of equity of redemption 
comes within the scope of S. 7, Cl. vi of the Court-Fees Act, and 
that Court-fee must be paid on the market-value of the property 
which forms the subject of mortgage, and not on the value of 
such equity of redemption alone.“® 

(4) Market-value on date of sale.—Where in a pre¬ 
emption suit Court-fee is to be paid on the market-value of the 
property sold, the market-value which has to be taken is the 
market-value at the time of the sale, and not the market-value at 
the time of the suit, except when the propertv is improved, by 
the purchaser subsequent to his purchase, in which case the value 
of the improvements is also to be taken into account.^® 

(5) Value of improvements.—In a suit for pre-emption 
the value of improvements effected by the vendee ante litem, the 
pre-emptor having stood by and taken no steps to prevent build¬ 
ing, must be included in the value of the suit for purposes of 
Court-fee.2o In an earlier Punjab ease, where on a sale by 
occupancy tenant of his holding, the landlord sued^ for pre¬ 
emption, after have taken measures by a suit for injunction to 

(23) Durga Singh v. Bishr/thar Dnrjal, 24 All. 218. 

(24) Boham^ Singh v. Bhan Lai, 4 403. 

(25) Chaudhri Baryaoo Singh v. Bharat Singh, 3 I.O. 562=32 All. 
19=6 A.L.J. 905 (F.B.). 

(26) Ghasitamal v. Kanshi Bam, 123 P.Ij.B. 1903. 

(27) Sher Tduhwmmad v. Ahmad Said, 69 T.C. 650=1924 ’Lah. 380. 

(28) Khidmvat Bai y. Anant Bam, 17 I.C. 245=169 P.W.R. 1912. 

(29) 169 P.W.B. 1912=17 I.O. 245, supra. 
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stop the working of a well on the land, it was held by the Chief 
Court that the plaintiffs were not entitled to obtain a decree for 
possession unless and until they paid the amount by which the 
value of the occupancy tenure had been enhanced by the improve¬ 
ments made by the vendee since the date of his purchase.^® 

343. (6) Valuation of Houses and Gardens.— 
See comments under S. 7 (v) (e) ante. —In a suit for possession 
of land forming a garden, though assessed to land-revenue, the 
valuation for Court-fee is governed by S. 7 (v) (e), Court-Fees 
Act, and is not arrived at either for Court-fee or in ascertaining 
jurisdiction by the artificial 30 times Jairui rule.^^ Tjiis view was 
approved in Behan Lai v. Nand Lal,^^ where it was held that the 
property sold by a sale-deed described as a garden together unth 
a house and out-houses and trees of all kinds, was to be valued, 
for Court-fees and jurisdiction at its market-value, and not on 
ten times the amount of the revenue assessed on the land. A 
claim for pre-emption of an indigo factory, was similarly to be 
valued according to tlie value of tlie buildings constituting the 
factory, which was the real subject-matter of the suit, and which 
fell within the meaning of the term '‘houses" as used in the 
Court-Fees Act. in contradiction to lands, although the site of the 
factory was land paying revenue to Government.®^ 

344. VALUATION FOR JURISDICTION.— (1) 0.7, 
R. 1 (1), of the Civil Procedure Code, (Act V of 1908) provides 
that the plaint should contain a .statement of the value of the 
subject-matter of the suit for the pui-poses of Court-fee and 
jurisdiction so far as the case admits. The value of a suit for 
pre-emption for purposes of jurisdiction need not be the same as 
for Court-Fees Act {vide S. 8, Suits Valuation Act). Under S. 3 
of the Suits Valuation Act, the Local Government may make rules 
for determining the value of a suit for jurisdiction. In the 
Punjab, iTiles have been framed under S. 3 of the Suits Valuation 
Act, but in Bengal, the value is detennined under S. 20, of the 
Bengal Civil Courts Act,®** and in Madras, the value is determined 
under S. 14 of the Madras Civil Courts Act.®® The rules as 
regards the valuation for jurisdiction framed by the Punjab Gov¬ 
ernment, state that the value of a pre-emption suit for purposes 
of jurisdiction is 30 times the proportionate amount of revenue 
recorded as payable for the holding, in which the land in suit is 
comprised even though it be a specified plot by metes and bounds 
and not a definite share of the holding.®® 

(30) Fazal y. Godor KJiair, IGl P.R. 1883. 

(31) Iff. Bhng Bhari v. Jawah<ir Singly 25 I.C 545=71 P B 1914= 
241 P.L.R. 1914=155 P.W.R. 1914. 

(32) 68 I.C. 345=2 L.L.J. 362. 

(33) Burga Singh v. Bisheshar Dayal, 24 All. 218. 

(34) Kanu Singh v. Bash Behari Singh^ 13 Cal. 255. 

(35) Narayanam v. Cheria Kadiriy 41 Mad. 721=45 I.C. 89=34 M. 
Jj.J. 397. 

AU Y. Bichha Laly 94 I.C. 125=8 L.L.J 58, aitinig 
Muhammad Afzal y. Nand Lai, 16 P.Ew 1908 (F.B.) also see Fata y. 



JS. 7 (vi)] Pre-emption suits: Valuation for jurisdiction. 319 


(2) The Suits Valuation Act, VII of 1887, provides in 
S. 8, that the value for Court-fee and jurisdiction to be the same 
in several cases, excepts mter alia, suits x'elating to pre-emption. 
But S. 3 (1) of the Suits Valuation Act providing for rules by 
the Local Government for detei-mining the value of land for 
purposes of jurisdiction, omits the ease of houst's, which is a 
(xunses omissai^ in the Act. Accordingly, under the general 
principles of the Suits Valuation Act, the value for Court-fee is 
also the value of the suit for jurisdictional purposes.®’ But, it has 
been held, by the Punjab Chief Court in a Imam Din v. 
Ghxdavi Miihammad, that in such a ease the valuation for pui*- 
poses of jurisdiction should ordinarily and in the absence of any 
circumstances suggestive of xnala fidcs on the part of the plaintiff 
be determined with reference to the claim made and not to the 
decision of the Couri upon that claim.®'* As regards tlie forum 
of appeal, it has been held by the Punjab Chief Court, that 
in a pre-emption suit relating to land of which tlie value for 
purposes of jurisdiction, under tlio Suits Valuation Act is loss 
than Rs. 5,000, but in which a decree has l)een passed by tlie Court 
of first instance on payment of more than Rs. 5,000, an appeal lies 
to the Divisional Court (now District Court), and not to the 

High Court.®*^ 

(3) The Calcutta High Court has observed in Nanu 
Singh v. Rash Behari Singh"^^ that the subject-matter in dispute 
in a suit for the enforcement of the plaintiff’s riglit of pre¬ 
emption ‘*is the I'ight of pre-emption which the plaintiff 
asserts that he has in respect of the propeity in suit,” and that, 
“it is not very easy to lay down any general principle, for ascertain¬ 
ing the value of a right of pre-emption in any given case. For 
example, if a plaintiff seeks to recover possession of a property 
covered by his pottah, and the rent charged upon the propci-ty is 
of considerable amount, the value of the property itself would 
not be the value of the right which the iilaintiff would seek to 
recover,!’ Again, the value of the property, in a suit for pre¬ 
emption, for purposes of jurisdiction, is not neeessaiily the sale 


Khan Bahadur, 46 P.B. 1908. {Held, that under the Suits Valuation 
Act, the value for purposes of jurisdiction, in a suit for pre-emption of a 
portion of a Khata separately assessed to revenue is 30 times the ratable 
portion of the revenue payable in respect of that part. But that a Court 
has no jurisdiction to pass a decree for pre-emption where the sum pay¬ 
able exceeds the limits of the Court’s pecuniary jurisdiction). 

(37) Mrs. Farsidk v. Mr. ParsioTc, 72 P.B. 1899, Cf. linam Dm v. 
Ghulam Muha/nvmad 101 P.B. 1900. 

(38) 101 P.B. 1900. 

(39) 15 I.O. 347=83 P.B. 1912=170 P.W.B. 1912. iKeld that in 
a pre-emption suit relating to revenue paying agricultural land, the value of 
the suit, both for purposes of jurisdiction and Court-fees, is fixed once and 
for all by the rules framed under the Suits Valuation Act, S. 3, and by the 
Oourt-Pees Act, S. 7, ,C1. (v) and (vi) . 

(40) 13 Cal. 265. 
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consideration recited in the sale deed.^^ Where the property has 
been sold to the vendee really for a fancy price, the value of the 
right of pre-emption is, ex hypothesis much more than the 
market-value of the property. On the other hand, the value of 
the right of pre-emption may be less than the market-value, where 
the property has not fetched the proper price, or is foreclosed for 
an amount much below the market-value."*^ But the value of the 
subject-matter of the suit for pre-emption is the value of the 
property in those eases, where the plaintiff claims possession upon 
payment of the real value of the property, alleging: that the 
price mentioned in the sale deed has been paid or fixed in bad 
faith.■*^ For instance, wlien property is sold for, say. Rs. 700; 
and the plaintiff seeks to pre-empt the same by paying that very 
amount, the value for jurisdiction cannot be more than Rs. 744."*^ 
Similarly, where the plaintiff admitting that the sale was in fact 
made for a sum mentioned in the sale-deed, claimed to take over 
the property on payment of that sum, the value of the suit cannot 
exceed that amount, whatever may be the market-value of the 
property.■*° But, where a person claim.s pre-emption on the alle¬ 
gation that the price stated in the sale-deed is fictitious, and has not 
been paid or fixed in good faith, the suit must be valued 
at the market-value of the property sold."**^ Similarly, where the sale- 
deed mentioned that Rs. 10.000 was the sale considei*ation, but the 
ostensible price was neither paid, nor fixed in good faith, and the 
trial Court had held the market-value to be the price found actually 
paid viz., Rs. 6,800, and the vendee appealed; it was held that the 
appeal was correctly valued on the amount fixed by the trial Court 
and the fact that the appellant himselfasserted the value of the pro¬ 
perty to be Rs. 10,000 did not affect the question.■*'^ Likewise it was 
held in BahJeo Prasad v. Har Ttafan,^^ that in a pre-emption suit, 
the jurisdiction of the Court is to be decided by the valuation set 
forth by the plaintiff in the i)laint, and not by the price set out 
in the sale-deed upon which the suit for pre-emption is based. 
W'here, however, the value of the property is admittedly greater 
than the amount for which the property is sold, the plaintiff cannot 
be required to value the claim beyond the consideration recited 
in the sale-deed,"*® which is primo facie the value of the pre-emptive 
right asserted by the plaintiff.^® 


(41) See Shcodat Singh v. Bishxinath Singh, 6 O.C. 255; Teh Chand v- 
Tara Chand, 5 Lah. 114=85 I.C. 556=1924 Lah. 494; also see Roghubar 
Dayal v. Kanhaiya Baksh Smgh, 89 I.C. 443=1925 Oudh 493=12 O.L.J. 
297=2 O.W.N. 383: and, Bdldeo Prasad v. Rar Ratan, 9 I.C. 414 (Oudh). 

(42) Kathalay^s Law of Pre-emption, p. 647, II 1477. 

(43) Sheodat Singh v. Bishunath Sungh, 6 O.C. 255. 

(44) Naun Singh v. Rash Behari Singh, 13 Cal. 255. 

(45) Sheodat Singh v. Bishunath Singh, 6 O.C. 255 (257). 

(46) Raghubar Dayal v. Kanltaiya BaJcsh Singh, 89 I.C. 443=1925 
•Oudh 493=12 O.L.J. 297=2 O.W.N. 383. 

(47) Tek Chand v. Tara Chand, 5 Lah. 114=85 I.C. 556=1924 Lah. 

494. 

(48) 9 X.C. 414 (Oudh). 

(49) RisJien Dayal v. Raja Singh, (1908) 12 O.C. 31=1 I.C. 687 (2). 
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345. VALUATION IN APPEAL—(1) AUaihabad. —It 

was held in Hafiz Ahmad v, Sohha Ranid*^ that “where an appeal 
IS preferred in a suit for pre-emption, on the ground that the right 
to pre-empt has or has not been established, as the case may be, 
no matter what other pleas may be taken, the VALUE OF THE 
SUBJECT-MATTER IN DISPUTE, for the purposcs of the Coux't-Pees 
Act, must be determined as in terms provided in Art. (vi) of S. 7 
of the Act. But when the question in appeal relates solely to the 
amount to be paid by the pre-emptor, then we think that it should 
be calculated ad valorem on the dift'erenee between the amounts 
alleged as the sale price on the one side and the other. “ Aecord- 
ingly, where in a suit for pi*e-emption, the defendants-vendees 
appealed disputing the right of pre-emption which Avas decreed on 
payment of Rs. 2,000 (the sale-consideration), and they also 
claimed lo charge Hs. 1,200 to the plaintiffs for the amount actually 
paid to the mortgagee, it was held that the value of the right of pre¬ 
emption, Avhich was the subject-matter of the dispute l)etween the 
parties, was to be determined in manner directed by S. 7 (vi) of 
the Court-Fees Act, and no ad valorem Court-fee was required on 
the amount of Rs. 1,200 claimed in appeal. In Abinash Chandra 
V. Shekhar Chand^ where the sale-deed in respect of certain 
property purported to be for the sum of Rs. 44,000, and plaintiff ^s 
claim Avas dismissed in respect of three villages, but decreed as 
regards the remaining property-- on payment of a proportionate 
amount of Rs. 21,000: and, the plaintiff claimed a right of pre¬ 
emption on appeal in respect of 3 villages, and the plaintiff sought 
io pre-empt the Aviiole property upon the payment of Rs. 2,500, it 
was held that the appeal Avas divisible into tAvo clear and distinct 
parts: and, the Court-fee in respect of the two villages Avill be 
calculated ad valorem on the difference betAA'-oen 21|44 of Rs. 2,500, 
and Rs. 21,000: but the Court-fee in respect of the other three 
villages will be calcvdoted according to S. 7 (vi), of the Act on the 
basis of 5 times the (Jovernment revenue. PolloAving, Tlfifiz 
Ahmad- v. Sobha Ram^ it was held by the Oudh Judicial Commis¬ 
sioner's Court, that where the question in appeal relates solely to 
the amount to be paid by the pre-emptor, the Court-fee should be 
calculated ad valorem on the difference between the amounts 
alleged as the sale-price on the one side and the other.® 

(2) Punjab.—In Warzam Singh v, Mahtab Singh/^ whei*e 
in a pre-emption case, plaintiff claimed to pre-empt the property 
sold on payment of Rs. 11,000 although the entry in the Patwaris’ 
roznamacha relating to sale mentioned Rs. 56,000 as the sale con¬ 
sideration and plaintiff paid court-fee on five times the revenue 
assessed upon the land, but on defendant \s objection, plaintiff 


(50) 6 All. 488=4 A.W.K. (1884), 179. 

(1) 40 All. 353=44 I.C. 666=16 A.L.J. 174. 

(2) 6 All. 488, supra. 

(3) Mathura Prasad v. Karam Singh, 1929 Oudh 240 (2)=117 I.C. 
480=6 O.W.N. 276. 

(4) 76 P.B. 1913 (F.B.)=240 P.Lr.R. 1913=141 P.W.B. 1913= 
19 I.O. 961 (F.B.). 
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was made to pay court-fees ad vaiorem on the sale consideration 
and the claim bein" decreed on payment of Rs. 56,000, both the 
pre-emptor and the vendee filed cross-appeals, the fonner ur¬ 
ging: that he should be allowed to pre-empt upon pa>Tnent merely 
of Rs. 11.000 and the latter contending that the plaintiff had no 
right of pre-em]>tion and that his sni-it should be dismissed, it Avas 
held by a Full Bench of the Punjab Chief Court, that (1) the 
question of proper court-fee leviable on the appeals must be de¬ 
cided with reference to the tenns, not of cl. (vi) of S. 7 of the Act 
which is not applicable to appeals in pre-emiAtion siiits but of 
Art. I of the flirt schedule to the Act, which provides that the 
Court-fees upon a memorandum of appeal is to be computed 
ad valorem with reference to the “amount or value of the subject- 
matter in disput( (2) that in tiu* appeal preferred by the 
pre-emptoi- the oliject being to have the amount jjayable reduced 
by the sum of Its, 45,000. Ibis sum riqAresented the value of 
the subject-matter of his appeal, and it was upon that sum that 
he must pay the ad valarvm f‘e specified in Art. 1 of the first 
Schedule to the Act; (3) that the subject-matter of the vendees’ 
ai)p( al was the land which accortlingly to his allegations had been 
wrongfully decreed to the plaintiff. Consequently, the Court-fee 
to be t>yid on the memorandum of appeal was to be computed 
according to tin* value of the subject matter of his aj)peal, 
re, the land, and the val/iie of such land for the purpo¬ 
ses of Court-fee must be estimated in accordance Avith 
the provisions of S. 7 (vi) of the Court-Fees Act. It Avas ob¬ 
served that the fact that it was upon the vendees’ objection that 
the plaintiff Avas compelled to affix a higher Court-fee, did not 
affect the question. The judgment in Hazari Singh v. Piran,^ 
where it was held that in a pre-emption appeal by the vendee- 
defendant for a sum of money disalloAved by the lower court out 
of the price stated in the deed of sale, the difference of price was 
not to be taken as the measure for Court-fee, and that the case 
being concerned Avith land for Avhich an artificial value, is fixed 
by special rules in this Province, Court-fee paid at five times 
Jama value, of the land in suit, Avas sufficient, Avas criticised and 
not folloAA'ed in the Full Bench ruling on the ground that it pro¬ 
ceeded upon the assumption that S. 7 (vi) Avas applicable to 
appeals in preemption cases and ignored the express terms of 
Art. 1. of the Schedule. The Full Bench case in 76 P.R, 1913, 
was referred in Sohanlal v. Sardar Khan^^ Avhere in a suit to set 
aside certain sales of land, the Lower Court had fixed the value 
of the improvement, by the defendants at Rs. 2,800 only and on 
appeal the defendants urged that even if the sales were set aside, 
they ought to be alloAved a fiurther sum of Rs. 5,000: it A\*as held, 
that in cases where the whole subject-matter of the suit is also the 
subject of the appeal, the Court-fee payable on the part of a 
whole claim in appeal is not to exceed the Court-fee payable on 
the whole claim. This principle was laid down in Hazari Singh 


(5) 92 P.R. 1900. 

(6) 26 P.B. 1916=16 P.W.R. 1916=67 P.L.R. 1917=32 I.C. 121. 
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V. Piran/ and has been accepted in Hurhhaijwan v. Anmr Smgh,^ 
where in a suit to pre-emiit the sale oti a house tlie plaintiff assert¬ 
ed that the ostensible price mentioned in the sale-deed, viz., 
Rs. 10,000 was fictitious, and claimed a decree on payment of 
Rs. 5,100 the siuit was decreed on payment of Rs. 6,800; and the 
vendee appealed asking: for a dcree restoring that property to him, or 
else requiring the successful prc-emptor to pay him an additional 
sum of Rs. 3,200, the Court-fee was payable on the higher 
of the two alternative reliefs, and the vendee's a])]>eal, valued at 
Rs. 6,800, the figure at which the Court below had valued the 
property in suit, was held to bo sufficiently stamped. The fact 
that the appellant himself asserted the value of the property to bo 
Rs. 10,000 did not affect the question.*’ However, it has been 
held in Adzar Muhaninuid v. Kaht that “it is an anomaly 

of the law of Court-fees that a person who appeals only against 
a part of the decree should have to jiay more Court-fee than the 
one who appeals against the wliole of it. liul a litigant is entitled 
to appeal against the whole of a decree though he intends to 
attack only a part of it.“ Accordingly, where a suit for pre¬ 
emption was decreed, and the market-price of the property was 
fixed at Rs. 27,000 and the vendees appealed alleging Rs. 43,000 
to be the proper value, and they sought not only the enhancement 
of the market value but also dismissal of the plaintiff's suit on 
ground of limitation and non-maintainability, but the real object 
of the appeal was to have the value enhanced while avoiding pay¬ 
ment of Court-fees on a larger amount, by the vendees resoifing 
to the trick of adding grounds for dismissal of the suit, it was 
held that the appeal was competent.The case-law was again 
reviewed in Surain Smgh v. Sunder SinghA~ where in tlie suits 
by rival pre-emptors. a conditional decree was passed in favonr 
of one on payment of Rs. 8,000. and the other appealed to set 
aside the decree and obtain dismissal of rival's suit on the ground 
of collusion with vendee and for reduction of amount payable to 
Rs. 5,000 it was held that the memorandum of appeal was correctly 
stamped with 10 times the amount of the Jama^ inasmuch as 
Surain Singh had in his appeal to the District Court asked for 
the dismissal of the suit of the rival pre-emptors, on a ground 
which stnick at the root of the whole case, and had not solely 
asked for a reduction of the i)re-emptor money from Rs. 8,000, 
to Rs. 5,000. Their Lordships held, further that the admission 
that the appeal was understamped, was not binding on the appel¬ 
lant, being an admission on a point of l awd^ Tlie ruling in 

(7) 92 P.B. 1900. 

(8) 83 I.C. 332=5 Lah. 137=1924 Lali. 530. 

(9) Tele Chand r. Tara Citand, 85 I.C. 556=5 Lah. 114—1924 Lah. 

494 

(10) 1929 Lah. 190=9 Lah. 563=113 I.C. 538, also see Bariehand vi. 
Attar Singh, 1931 Lah. 490=131 I.C. 751. {BcUl, that Vendees challeng- 
ing pre-emptor’s right to sue have to pay stamp in appeal as was originally 
paid by pre-emptor). 

(11) Nur 'Hfuh/vm.m/id V. Bala Sam, 9 Lah. 563=1929 Lah. 190, also 
SGB remarks in Pathv/tna v. A. Moideen (common flages allowed in law of 
Court-fees) . 

(12) 1929 Lah. 879=120 I.C. 532. 

(13) (Ihid.)* 
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Nazar Mulurnimad v. Kola Ram has been followed by another 
Division Bench of the Lahore High Court, where it has been held 
that however anomalous it may be, if the vendees challenge the 
right of the pre-emptors to bring the suit, the stamp payable by 
them is reduced to the amount originally paid by the pre*emptors.^^ 

Paragraph {vii) Suit for interest of assignee of 
land-revenue. 


Synopsis. 

I. Scope of the clause. II. Value for jurisdiction. 

346. SCOPE OF THE CLAUSE. —Where a person claiming 
tr' be entitled to the land-revenue as assignee from the Government, 
brings a suit against any person who denies or is interested in 
denying such right, the suit is to be valued under this clause as 
one for possession of revenue free land, and Court-fee is payable 
as in S. 7 (v) *(■), on 15 times his nett profits as such for the year 
next before the date ot presenting the plaint'® 

347. VALUATION FOR JURISDICTION.— Under S. 8, 

of the Suits Valuation Act, the value for jurisdiction is the same 
as for Court-fees. 

Paragraph {viii) Suit to set aside an attachment. 

Synopsis. 

I. Scope of the clause. in* Sch. II, Art. 17 (i). 

H. Value for Court-fee. IV. Value for jurisdiction. 

348. SCOPE OF THE CLAUSE. —This clause applies to 
suits to set aside an attachment (1) of lands, or (2) of an interest 
in land, or (3) of interest in revenue. 

The suits contemplated in this clause are suits brought in 
pursuance of the permission given in the concluding passage of 
S. 246 of Act VIII of 1859.'® It was held in the Full Bench Case, 
of Bombay High Court in Va/ycliand Nemchand v. Hemchand 
DJiaraynchand^'^ that two classes of suits might be brought in 
pursuance of that permission: 

(1) Suits to set aside an attachment where the inter- 
venient, under S. 246, has failed in his application, under that 
Section, to have an attachment set aside. 

(2) Suits to restore an attachment where the intervenient, 
under S. 246, has succeeded in his application under that Section 
by obtaining a discharge of the attachment- It was observed that 
“there is nought in the language of Cl. (viii) of S. 7 to limit its 
scope to set aside any special kind of attachments on land. It is 

(14) Hari Cliand v. Attar Singh, 1931 Lah. 490=131 I.C. 751. 

(15) Ghfzsi Jiam v. Har Gobind, 28 All. 411=1906 A.W.N. 66=3 
A.L.J. 244. (The expression year next prior to suit, means 365 days, 
calculated backwards from the date of plaint). 

(16) See S. 283, Act XTV of 1882, and O. 21, B. 63, Civil Procedure 
Code Act V of 1908. 

(17) 4 Bom. 515 (F.B.) . 
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large enough to iiieliide suits, brought in pursuance of the permis¬ 
sion given by S. 246 of Act VIII of 1859, to set aside attachments, 
on land, as well as other suits for that purpose brought indepen¬ 
dently of that Section. A jierson, whose property was wrongfully 
attached, was not compelled to resort, in the first instance, to an 
application under S. 246 of Act VIII of 1859. There was nothing 
to prevent him from commencing his litigation by a regular suit, 
if such were his pleasure. Again, there are suits to raise attach¬ 
ments on land where the plaintiff has never had any oy:)portunity 
of resorting to an ti])plication under that section of these. The 
Collector of Thaiui v. Dadahhai Boinanji,^^ decided by Melvill and 
Kemball. JJ., is one of the many instances which might be sug¬ 
gested. That was a suit to set aside a summary attachment laid 
on by a Collector under Bombay Act I of 1865.’’ 

Suits brought to set aside or to restore an attachment upon a 
house, in pursuance of the permission given in Civil Procedure 
Code, would not fall under S. 7, (viii) as the term land in Cl. (viii) 
does not include a house. 

349. VALUATION FOR COURT-FEE.— (1) The word 
value-" in the last clause must be construed in the same way as 
in the previous clauses of tlie same section, and, therefore, in the 
case of land held on a settlement for a period not exceeding thirty 
years, and paying the full assessment to Government, the value 
must be deemed to be a sum equal to five times the Survey Assess¬ 
ment. The meanin.g of Cl. (viii) evidently is that a person suing 
to set aside an attachment on land shall in no case be called upon 
to pay a higher fee than he would have to pay if he were suing for 
possession of the land.^® 

(2) A SUIT to set aside a sale in execution, on the 
ground that the attachment is not binding, is virtually a suit to 
set aside an attachment, and the Court-fee should be paid on the 
amount for which the land or interest is attached, if the value of 
the land or interest attached is greater than the value of the 
amount due to the creditor. But, if the value of the land oi 
interest is less than the amount due to the creditor, the Court-fee 
is on the value of the land or interest as though the suit were one 
for possession of land or interest.^^ 

(3) The valuation for Court-fee in respect of a suit, to 
set aside an attachment by an execution creditor, brought by t e 
trustees of an assignment of an insolvent ti'adcr for the benefit ot 
his creditors, is to be calculated on the value of the hen claimed by 
the Judgment-creditor.^^ 

^ ^ 

(18) 1 Bom. 352 (357) . 

(19) Dayachand Nem CJiand v. Hemach<ind Vharmchand, 4 Bom. 515 
(P.B.). 

(20) The Colleator of Tiuina v. Dadabhai Bomanji, 1 Bom. 352 (35i7, 
358). 

(21.) Gangaditar Aiyar v. Vela Chetty, 14 M.L.J. 144. 

(22) Cecil Stepheastm v. Baumgartner, 3 Agra, 104. 
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po. Sch. II, Art. 17 (i).— A Pull Bench of the 
Bombay High Court,has held, that suits brought to set 

ASIDE OR to restore AN ATTACHMENT UPON A HOUSE, in pursuanCC 

of the penmssion given in the Civil Procedure Code, may be 
regarded either as suits to obtain a declaratory decree or order 
where consequential relief is prayed” so as to fall within S. 7, 
Cl. (iv) (c) of the Act; or, as suits to obtain or set aside a summary 
decision or order, in which case the stamp duty payable would be 
that prescribed by An 17 (i) Sch. II of the Court-Fees Act. In- 
the absence of any definition, in the Court-Fees Act, of the term 
SUMMARY DECISION OR ORDER”, their Loi'dships were disposed to 
regard it as a decision or order not made in a regular suit or 
appeal: and consequently, the decisions as to the removal or 
retention of attachments, pronounced under Civil Procedure Code, 
were held to be summary decisions or orders. Furtlier. there 
being two provisions in the Court-Fees Act, each of wliicli is 
sufficiently comprehensive to include suits brought pursuant to 
the permi.ssion given hy the Civil Procedure Code, it was the 
Couit s dut\, inasmuch as the Court-Fees Act is a fiscal enact¬ 
ment. to adopt that construction which generally would press least 
heavily on the subject. Accordingly, it was held that Art. 17, 
Cl. (1) of Soh. II of the Act was properly applicable to such cases, 
and a fixed fee Ps. 10. was chargcablo on a plaint or memorandum 
of appeal in a suit to set aside a summary- decision or order of a 
Civil Court not established by letters patent.In Phul KuinaH 
V. Ghdnslwjanx their Ijordships of the Privy Council have 

held to the same elfcet. In a suit by an unsuccessful objector, for 
a declaration of his right to the property wrongly attached in 
execution of defendant’s decree, and for an injunction to restrain 
the decree-holder from executing his decree against it, their 
Lordships held that it was a mistaken view to treat the suit as one 
for a declaration, with a consequential relief; and, that considering 
the objects and the nature of the suit, the words in Art. 17 (i) of 
Sch. II of the Court-Fees Act were an exact desenption of the 
effect of the appellant’s suit, and with merely a verbal or formal 
difference, “S. 283 of the Civil Procedure Code, under which 
section the action was brought, recognized such a suit as not 
merely an appropriate, but the only mode of ohfaining review in 
such cases”. As regards valuation their Lordships held that to 
take the sum in the execution decree was “plainly a fallacious 
proceeding.” It was held that “the value of the action must 
mean the value to the plaintiff. But the value of the property 
might quite well be Rs. 1,000, while the execution debt was 
Rs. 10.000. It is only if the execution debt is less than the value 
of the property that its amount affects the value of the suit.”^® 


(23) Daya Chand Nem Chand v. Hemachamd Dharamchandj 4 Bom. 
515, (F.B.). 

(24) Ibid. 4 Bom. 515 (F.B.) at p. 523. 

(25) 35 Oal. 202 (P.C.). 

(26) P/iul Kumari v. Ghanshyam Misra, 35 Oal. 202 (207). 
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351. VALUE FOR JURISDICTION.— The value for 
jixrisdiction, in sueh cases, is the same as for Court-fees, (S. 8, 
Suits ValuatioJi Act;i.-‘ Where the value of the property in suit 
is higher than the amount of the decree, the valuation for juris¬ 
diction is rightly limited to the amount of the decree, that being 
all tluxt is reco\erable in the event of the plaintiff being 
successful.-^ But, ^vhere the claim of the plaintitf is to have 
certain t^roperty declared liable to sale in execution of his decree 
for an amount higher than the value of the property which the 
decree-holder seeks to have sold, thiui in this ease the value of the 
property deleriuines the jurisdiction.-'’ The i nle is thus expressed 
in Dwaraka Das v. Kanicsinvar When the onl^\ i)arties to 

a suit under S. 283, Civil Procedure Code. 1882 are the exeeution- 
eieditor or his representative on one side, as plaintiff or as defen¬ 
dant, and the cluiniaiit-oixjetdor or Ids representative on llic other, 
and the sole question in the suit between such parties is the 
cpiestion whether the property attached in execution of the decree 
of the execution creditor is or is not liable to be attached and sold 
in execution of the decree of the execution-creditor, the \'aluc of 
the suit, within the meaning of Ss. 19 and 21 of Act. No. Nil of 
1887, Avhieh, by C. (xiii) of S. 3 of Act No. I of 1887, means “the 
amount or value of tl^e subject-matter of tlie suit , is the value of 
the property sought to l>e sold in execution of the decree, wlicn the 
amount of the decree exceeds the value of tlie pi'opeify, and the 
value of so much of the property .-nought to he sohl as will on a 
sale satisfy the amount sought to be realized by the salts when the 
value of the property attached exceeds the amount sought to be 
realized, and that in such latter ease the amount which it is sought 
to realise hy a sale under the decree may he taken as the value of 
that i)ortioii of the property the sale of whicli will ttuorctienlly, 
although possibly, not in practice, be sufficient to satisfy the 
amount sought to be realised by a sale.”=*^ But. when in a .suit 
under S 283 of Act XIV of 1882, the claimant-objector makes the 
judgment-debtor or his representative paify as defendant to the 
suit, the pi opertv altacl-od must be regarded as the .subject-matter 
of the suit, and the value of the suit, within the meaning of bs. IJ 
and 21 of Act XII of 1887 must be the value of the property 
attached, whether such value exceeds or is less than the amount 

which is sought to be realized by the sale of the 

execution of the decree.^^ In suits under 8. 283 ^ the Cnil 

Procedure Code of 1S82. the test for the purposes of C ourt-tees is, 


(27) Dayara^v Jagjivan v. Gordhandas Vaya Sam, 31 Bom. 73— 

8 Bom.L.R. 885. ,, ,, 

(28) Gvlzari I^l V. Jadav. Rai. 2 All 799, fihe 

jurisdiction is the amount of the debt, and not the value of 

(29) Durga Prasad v. Sachla Knar, 9 All. 140—0 A.W.N. (1880), 

328. 

(30) 17 All. 69. ^ A x.r XT 

(31) Dwarka Das v. Kamsshwar Prasad. 17 All. 09—lo A.W.N. 

(1895) 3. ^ 

(32) Jhid. 17 All. 69=35 A.W.N. (1895), 3. 
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what IS the value of t^ quantum of interest which the plaintiff 

V ishes to establish. The difference between cases where the 

jud^ent-debtor is a party and cases where he is not, is pointed out 

m DhanDevi y Zamurra^ Begum, and Krishnasami Naidu v 
Soniasundaram ChpAi/m f 35 


Pcij ag') aph Suits foi' Tedeyuption* foreclosuTe 
or conditional sale. 


Synopsis. 


X. Amendment. 

II. Scope and applicability, 
in. Scheme of Valuation in Suits 
for Redemption. 

A. For Court-fee. 

B. For jurisdiction. 

C. In appeals. 

(i) Application of paragraph 

to suits or appeals. 

(ii) Appeal against a portion 

of decree. 


(iii) Appeal against Prelimin¬ 

ary and final decrees. 

(iv) Several mortgages, 
rv. Foreclosure suits. 

(i) Right to foreclosure or sale. 

(ii) Court-fee in Foreclosure 
suits. 

(iii) Court-fee in appeals. 

V. Suit for mortgage by condition¬ 
al sale. 


352. I. AMENDMENT.—By virtue of Act ITT of 1932 
(United Provinces) a suit to foreclose, or to have the sale declared 
absolute has to be valued according to the total amount claimed by 
way of principal and interest. 


353. II. SCOPE AND APPLICABILITY—General obser¬ 
vations. This clause applies (^) suits by a mortgagor, 
against a mortgagee, for redemption of mortgaged property; (2),' 
to .suits by the mortgagee, against the mortgagor, to foreclose the 
mortgage; and, (3) to suits by a mortgagee to have a mortgage by 
conditional sale made absolute. But this clause does not apply to 
mortgages of moveable property, of the nature of pawns or 
pledges; or, to suits by a mortgagee to recover money on a 
mortgagc.36 A “Mortgage,^’ as defined in S. 58 of the Transfer 
of Property Act ‘Ms the transfer of an interest in specific immove¬ 
able p^'operty for the purpose of securing the payment of money 
advanced, to be advanced by way of loan, an existing or future 
debt, or the performance of an engagement which may give rise to 
a preeuniar>- liability.’’ The words “mortgagor/' and 
“mortgagee,” as explained in S. 60, of the Transfer of Property 
Act, mean the transferor, and transferee, respectively. These 
words arc not defined for purposes of the Court-Fees Act, but in 
ordinary sense, the word “mortgagor” would include any person 
who can claim the right to redeem; and, the word “mortgagee” 
would include any person against whom the mortgagor would be 
required to sue in order to redeem the property. For instance, 
where a trespasser has held the property adversely to the 


(33) Narayana Singh v. Ayyasamy Seddi, 27 I.C. 265=1914 M.W. 
N". 910 (followed Dwarlradas v. Kanieshwar Prasad, 17 All. 69, and Fisher 
V. ArunaehelHa Cheiiiar, 2 T.G. 522=5 M.L.T 70=19 M.L.J. 236). 

(34) 27 All. 440=2 A.L.J, 115=A.W.N. (1905) 37. 

(35) 30 Mad. 335=17 M.L.J. 95=2 M.L.T. 116 (P.B.). 

(36) See 7 Bom. L.R. 194, also see D.O.B. (Cent. Prov.) Part V (3). 
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mortgagee for over 12 years, the mortgagee’s rights became 
extinct, and vested in the trespasser; and, the plaintitf therefore,. 
13 required to pay the mortgage-money to the trespasser in order 
to redeem the property.^- The right to redeem, embraces the 
right to require the mortgagee («) to deliver the mortgage-deed, if 
any, with tlte mortgagor; (h) where the mortgagee is in possession 
of the mortgaged property to deliver possession thereof to the 
mortgage-!*."-^ A suit to enforce the right to redeem is called a suit 
fo^* redemption. Cl. (1) of the i>aragraph. however applies not 
only to suits against a mortgagee for redemption, but to all suits 
for the recovery of the ]>roperty mortgaged.Tims, a suit for 
redemption whoi*e one of the (piestions at issue is wliether the 
mortgage-money is jiaid off, and if not, what is the amount 
remaining due, would come under S. 7 (ix), of tlie Court-Fees 

Act.-^o 

354. SUIT FOR REDEMPTION OF KANOM.—A suit for 
recovery of possession of property mortgaged under a usufructuary 
mortgage also falls under Cl. (1).^' A suit for redemption of a 
kanom would also fall under S. 7, paragraph (ix),^- although a 
kanom moitgage in jMalabar is not jiurely a mortgage, but may in 
part be a lease also.^^ 

355. APPLICATION OF PARAGRAPH TO SUITS AND 
APPEALS. —There is a conflict of view on the question, which 
will be noticed in detail under the heading valuation in appeal/* 
The Allahabad, IMadras, and Lahore High Courts hold that 
this paragraph applies to suits and not to appeals: while Nagpur, 
Oudh, etc., eases take the opposite view.^^ According to the 
former view Art. 1, Sch. I, applies, and the material thing is to 
see the subject-matter of suit in appeal, whicli is not necessarily 
the same as in the o'. iginal suit. 


(37) Jiam Sarup v. Ganffosabai, 20 I.C. 4G8. 

(38) Section CO, Transfer of Property Act. 

(39) v. Sn'pati, 1889 P.J. 58, also sec Kadi VrnJcatappa JRow 
V. Suri/anwrai/ana, 17 I.C. 442=12 M.L.T. 493. (7fcM, that iu a suit by 
the mortgagor to redeem a simple mortgage, the expression ^eco^ory ox 
the proiierty mortgaged” means the roconveyaucc to the mortgagor of the 
interest which was vc.st:*d iu the mortgagee) . 

(40) Pirhhii Naraon Sinf/h v. Siiaravi-, 13 All. 94 (where the plaint 
alleged that the mortgage had been wholly satisfied by payment) . 

(41) Kararruin Singh v. Narivian Coehell, 1 C.'W.N’. 670, also see, 

SemTULth v. Wilayat Ahnuid, 117 I.C. 766=1929 Oudh 321—6 O.W.N. 
491. 

(42) Heference under the Court-Fees Act, 14 Mad. 480, Zamvrin of 
Calient v. Surya Narayan Shatia, 5 Mad. 284, etc. 

(43) Silapani v. Ashtamurti Nambxulrit 3 Mad. 382, Bameshxoam 

V. Khado,r, 16 Mad. 415, and Kona Panikkar v. Karunakara, 16 Mad. 328. 

(44) Pirhhu Narain Singh v. S it ana niy 13 All. 94=(1890) A.W.N. 
231, Dhiraj Singh v. Pajaram, 8 I. O. 1125=6 N.L.R. 164, Mt, Guniani 
V. Banwari, 54 I.C. 733=22 I.C. 289, Sangat Baksh Singh v. Rawat 
Dijdeo. 67 I.C. 968=25 O.C. 30, Sekharam Kair v. Kongot Eacharu Nair^ 
3 I.C. 459=20 M.Li.J. 120, Reference under Court-Fees Act, 29 Mad. 

367=16 M.Li.J. 287. 
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356. CLAUSE (2). Clause 2 of this paragraph applies to 
suits for foreclosure, viz., suits to obtain an order that a mortgagor 
shall be absolutely debarred of his right to redeem the mortgaged 
property 

357. CLAUSE (3). Clause 3 of this paragraph concerns suits 
on basis of a mortgage by conditional sale. A mortgage by condi¬ 
tional sale is defined in S. 58 (c) of the Transfer of Property Act.'*® 

358. (Ill) SCHEME OF VALUATION IN SUITS FOR 
REDEMPTION—Principal amount.—The scheme of valuation 
of suits for redemption is according to the principal money 
expressed to be secured by the instrument of mortgage. The fee 
is to be levied on the mortgage amount, although in suits for 
redemi)tion of a mortgage the amount remaining due on the 
mortgage may be, in one ease, in excess of the i^rincipal amount, 
by reason of the accruing interest; and, in the other case, less than 
the principal sum secured by the mortgage, on account of repaj'- 
ments.** When a mortgagee is in possession of the property, S. 76 
of the Transfer of Property Act provides that he must keep clear, 
full and accurate accounts of all sum.s received and spent by him 
as mortgagee and the receipts from the mortgaged property shall 
be applied first in the discharge of the interest due, and then in 
reduction or disciiarge of the mortgage-money, and the surplus if 
any shall be paid to the mortgagor. 

359. MORTGAGE SATISFIED BY PAYMENT.—In a suit 
for redemption, where the plaint alleged that the mortgage had 
been wholly satisfied by payment. Sir John Edge, C.J., held in 
Ph'hhii Narain Singh v. Sitaram *^ that S. 7 (ix), does not make 
the amount of the fee to depend on the balance which the mortgagor 
may say due, or on that which the mortgagee alleges to be due. 
Consequently, wlicrc in the suit the mortgagor claimed a decree 
for redemption on the allegation that the mortgage debt had been 
satisfied, .so far as the Court-fee on the plaint was concerned, it 
Avas immaterial whether the mortgage-debt had in fact been 
satisfied, or wlicther redemption could only be had on payment of 
over 2 lacs. Similarly, it has been held by the Nagpur Judicial 
Commissoxeb's Court, in Bansilal v. Sihku,*^ that Avhere plaintiff 
alleged that the defendants had been in possession under a 
usufructuary morlgago, and there was complete satisfaction, and 
asked for return of the mortgaged pi’operty, expressing his 
willingness to pay anything that might be found due from him 

(45) . Section 67, Transfer of Property Act. 

(46) S'*ction 58 (o), “where the mortgagor ostensibly sells the mort¬ 
gaged property—on condition that on default of payment of the mortgage- 
money on a certain date tlie sale shall become absolute, or on condition that 
on suclv payment being made the sale shall become void, or on condition that 
on such payment being made the buyer shall transfer the property to the 
seller, the transaction is called a mortgage by conditional sale, and the 
mortgagee a mortgagee by conditional sale.** 

(47) Eacharam Patter v. Appu Pattar, 19 Mad. 16. 

(48) 13 All. 94. 

(49) 57 I.C. 673. 




S. 7 Surplus profits claimed by mortgagor 


331 


T-vithout stating any amount, the value of the suit, for purposes of 
Court-fees, and jurisdiction, was the principal sum mentioned in 
tlie mortgage-deed. Jhkewise. the Punjab Chief Coui-t has 
held, in Ahdur liaJiim v. ;Scwa in a case of Lchha Mukhi 

mortgage, where plaintiff mortgagor sued for possession of the 
land mortgaged to defendant, alleging satisfaction of the mortgage 
debt from the protlucc of tlie land, tliat the suit was clearly one 
for redemption, falling under S. 7 (ix). of the Court-Fees Act, 

notwithstanding tin* assertion that the mortgage-debt had been 
discharged; and the value of the suit for purposes of Court-fees 
and jurisdiction was the amount of the charge on the property, 
and not the value of the land. 

360. SURPLUS PROFITS. —It has been held, by the 

Allahabad High Couil. in Kli<nta)ti v. Jln.ssdin KInoi,^ 

that in a suit for redemi)tion where the plaint alleges a surplus 
due to the mortgagiu* oil aeeounts of a usufruetnarv mortgage, 
which the ])laintiffs ask should lie paid to them, the l.’ourt-fee is 
to be leviecl under S, 7 (ix), of the Court-Fees Act, valued at the 
principal amount seexired by the mortgage. It was ol)serve«l that 
“the mere fact that the plaintilfs claimed in the suit payment of 
any sum which might be found To be due to tliem on the taking 
of the accounts, a relief to which they would be entitled under the 
ordinary decree for redemption, did not alter the nature of the 
suit so as to necessitate the payment of an additional fee”. The 
same has been held in Chhidu Singh v. Thanjhanrai- where it 
was held that in a suit brought for redemption, where a certain 
amount is claimed as suii)lus mesne iirofits, tlie i>laintilf is not 
bound to pay Court-fees upon the surplus amount claimed in 
addition to the Coui’t-fee on the princii>al amount secured by the 
mortgage. The Nagpur Judicial Commissioner s Court lias held 
in \ya 3 di Begarn v. Abdul Ghani^ that for a relief wliich is the 
outcome of a statutory' provision no Court-foe is payable; and, 
consequently as the surplus may be decreed under the provisions 
of O. 37, R. 7, Civil Procedure Code, it cannot be charged 
separately for Coui't-fec purposes. 

361. KANOM MORTGAGES.— (1) Definition of kanom 

mortgag'es.—A “kanom”, means the transfer for a consideration 
in money, or in kind, or in both, by a landlord of an interest in 


( 2 ) 
(8.C.) . 

(3) 

f ollowe<l 


(50) 73 P.B. 18D9. 

(1) 29 All. 471=4 A.L..J. 375=(1907) 27 A.W.jST. 1933. 

79 I.C. 303=45 All. 154=1923 All. 201, also see 80 I.C. 1021 
Compart*, 1920 Mad. 764=50 M.L.J. 493. 

1929 Nag. 1=113 I.C. 34=24 N.L.B. 197 = 11 N.L.J. 232, 

Gorpilcisher X. Sorabjee, (08 I;.C. 220=1922 Nag. 2o9) ; and 

Daulat Ram v. Gulab am,id (76 I.C. 131=1924 Nag. 340), where it was 
held that when in a suit tor redemption surplus profits are also claimed, 
for a definite sum of money, though mentioned only tentatively as the 
amount due, Oourt*fee need be paid only on the principal amount duo, and 
not on the profits edaimed. Aim see, rothanma v. Saiyanandacharlit^ 132 I. 
C. 317=1931 Mad. 479=60 M.L.J. 698=33 L.W. 785 (wliere the Madras 
Court has also, fallen in line with Allahabad view in 29 All. 471 and 45 All. 
154) . 
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specific immoveable property to another, (called kanomdar) for 
the latter’s enjoyment."* A Jeanom mortgage, in Malabar, is not 
purely a mortgage, but it is also a lease.® 

(2) Redemption and claim for arrears of rent. —In 
Zamorin of CUdicut v. Surya Narayana,^ a Full Bench of the 
Madras High Court observed that the language of Cl. ix of S.7^ 
• Court-Fees, is precise “principal amount expressly secured. It 
does not calculate arrears of interest, if any, nor does it calculate 
any improvements. For the purposes of Court-fees a fixed line 
is drawn”, and they did not see any reason why the same guiding 
line should not be adopted for jurisdiction in the Civil Courts Act. 
In a Reference nnder the Court-Fees Act, S. 5^ where the 
question for decision was the Court-fees leviable in a suit to 
redeem a mortgage, and to recover arrears of rent due by the 
mortgagee to tlie mortgagor on account of the mortgaged property, 
it was held by Sir Arthur J. H. Collins, C.J., that “the language 
of Sub-S. IX, of S. 7, of the Court-Fees Act, is clear and 
unambiguous, and according to it institution fee is payable on the 
principal money expressed to be secured by the instrument o^ 
mortgage. The intention it suggests is to make the principal 
money so secured the criterion of the value of a suit for redemp¬ 
tion”. He added, that “it may be that the legislature did so 
provide because the amount actually due by the mortgagor to the 
mortgagee must be a matter of account to be taken in the suit and 
therefore uncertain at the date of its institution”.® And, it is 
possible that the original debt may have been considerably reduced 
by payments, but “the Court-fees Act is a fiscal enactment, and 
when the words are plain, the Courts must give effect to them and 
are not at liberty to vary the construction with reference to any 
real or supposed hardship.” Accordingly, it was held that the 
institution fee must be computed on the kanom debt as it 
ORIGINALLY STOOD, and not on so much of it as was actuaDy due at 
the date of suit after setting off against it arreai*s or rent.® 

(3) Redeimption coupled with other reliefs, —In every 
kanom document there are two distinct contracts by the tenant, 
viz., (1) to surrender the property to the landlord after a stated 
period, and (2) to pay a stipulated rent to the landlord annually. 
The landlord is thus at liberty to seek a relief on either or both of 
these stipulations.*® WTiere a relief in respect of rent is sought 
independently of the claim for redemption, the former is treated 
as a separate money-claim. But, where the mortgagor sues a 

kanomdar for redemption, and also claims arrears of rent, not 

1 _ — 

(4) Section 3 (J) The MAlabar Tenanev Act (Madras Act XIV of 
1930). 

(5) Silapami v. jdshfamup^i, 3 Mad. 382. 

(6) 5 Mad. 284, F.B., also see Govindan Kayar v. K. IthaUthy, 1926 
Mad. 764=50 M.L.J. 493. 

(7) 14 Mad. 480. 

(8) Ibid. 14 Mad. 480. 

(9) Ibid. 14 Mad. 480. 

(10) Hameshwara Raja v. Khadar, 16 Mad. 415. 
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intended to be set off against the mortgage-debt, he should piv 
Oourt-fee on any rent that he migiit elaiin, as these reliefs 
constitute t'Au distinct causes of action within the meaning of S. 17 
of tile Court-Fees Act, and separate Court-fee is payable on each 
of the reliefs. It was lield bv Sundara Ayyar, J., in Kodi 
Kenh'oha Row v. Surifumiraiiana, that all suits merely to redeem 
mortgages, williout praying for any additional relief against the 
mortgagee come under S. 7 (x), of the Act but, it was doubted 
Ayhether it would be right to liold that if there is any prayer for 
payment of money in addition to recovery of ])ossession, that 
prayer need not be separately valued and Court-fee paid on the 
value put.'- 

(4;i FwMr.N'is IN KIND.—However, it has been held in 
Sreedluiraii Namhudri v. V. /C. M. P. Pomnibra that a 

suit for redemption of a kanom and pitran kadenn, in IVIalabar 
Districts, wherein paddy valued at a certain price is fixed at the 
amount of imrun^jadain. is governed by S. 7 (ix), of the Court-Fees 
Act, and the Court-fee is to be paid according to tlie principal 
money expressed to be secured by the instrument of mortgage, and 
not on the market-value of the paddy on the date of the plaint. 

(5) Damages sought to be set off. —The question of 
arrears of rent or imi^roveinents payable under terms of a kanom 
mortgage. It was held in Govindan Nair v. Kanhirathofikayil,^'^ 
that where plaintiff suing for redemption of a kanom also prays 
for deduction of certain amount claimed as damages. Court-fee 
shall be paid on amount of kanom as well as ad valorem fee on 
the amount of the damages. This .judgment was reviewed on the 
ground that damages are in pari materia with improvements, and 
this was so held by Spencer, J.. Ahdulla Koya v. Kollumpurath 
Kanaran.'^^ Accordingly, it was held that when plaintiff sues 
for redemption of kanom, and also prays for a deduction of certain 
amount claimed as damages, he is entitled to pay the Court-fees 
after the amount recoverable, by way of damages, has been 


(Ll) Kotui Pat'iiklcar v. Karunalcara, 10 Mad. 328, and Rameshwara 
Raja r. ICJind^r^ 16 INfad. 415, supra, also see Kodi Kevkoba Row v. 
Surfianarayana, 12 M.L.J. 403, per Sundra Ayyar, J., holding that a 
kanoni mortgage does not include any claim for rent based on the trans¬ 
action as a lease, also see. 

(12) 12 M.L/.J. 493 = 17 I.C. 442 (443). {Held, that where a mort¬ 
gagor also ]')rays for the pavnT’iit to him of the amount found due to him 
on taking accounts, after the discharge of the mortgage-debt, he should 
state the amount so claimed and pay additional Court-fee tliercon). 

(13) 1925 Mad. 1254=91 I.C. 81=22 M.L.W. 408 = 1925 M.W.N. 

7471. 

(14) 94 I.C. 557=1926 Mad. 542=50 M.L.J. 213. (Cf. Eacharan 
Pattar v. Appu Paiia*r, 19 Mad. 16, a question of taking an account of 
rents due on the original contract; and Cf. 14 Mad. 480—a ciuestion of 
rents; also, Cf. Zamorin of Calicut v. Suryanaraijana, 5 Mad. 284 (F.B.) — 
a question of improvements). See 1926 Mad. 764=50 M.L.J. 493. 

(15) 43 I.C. 6=33 M.L.J. 463 = 1917 M.W.N. 822=6 L.W. 696, 
{Held, that the words ‘‘any sum of money accruing due for rent or other¬ 
wise in respect of the tenancy'' in S. 6 (3), Madras Act I of 1900, are wido 
enough to include damages. 
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ascertained and set oif against the amount payable by way of 
improvenients.^*^ 

(6) Surplus amouxt claimed separately chargeable.— 
According to this view, .separate fee would be payable on the 
surplus claimed, though the plaintiffs are not bound to pay any 
Coui’t-fee at the institution of the plaint, on the amount of 
damages which they want to be set off against the kanom amount, 
or the amount payable by way of improvements, till after it is 
a.scertained, and a set off is allowed. The same rule would apply 
to surplus rent claimed after sotting oft’ against and deducting 
from the knnom amount.^' But, the Madras High Coui-t has 
recently considered 12 iVl.L.J. 493 in Pothann-i v. Safyanunda 
Chavlu, and following the Allahabad view in 29 All. 471, and 45 
All. 154. it has been held that where in a suit for redemption of a 
usufructuary mortgage, the mortgagor seeks to recover not only 
the corpus of the propeify but also the surplus profits which 
accrued therefrom, and which were realised by the mortgagee in 
exces.s of Avliat was due to him. the suit may be deemed to bo one 
for the recovery of moifgaged propeify within the meaning of 
S. 7 (ix), of tile Act: and no Court-fee is to be paid on the amount 
of surjjius profits sought to be recovei’cd.^® 

362. TITLE IN DISPUTE. —AVhei*e the question litigated 
is the plaintiff's right to redeem, it is immaterial that he refers to 
his title, and the reference to title in the plaint does not make it 
obligatoiy on the plaintiff to pay any additional Court-fee.^® 
Where in a suit for redemption, wider issues of title and adverse 
possession are raised by the pleadings, these questions being only 
incidental to the main relief claimed in the plaint, have not to be 
valued for purposes of Court-fees or jurisdiction.^o 

363. REDEMPTION OF PART OF MORTGAGED 

PROPERTY ■—In eases in which it is competent to the 
mortgagor to sue to recover a portion of the mortgaged property, 
the debt mu.st be regarded as distributed over the whole property, 
and. as regards the portion of the property sued for, “the principal 
money expressed to be secured’* must be taken to be the proportion¬ 
ate amount of the debt for which such portion of the propertv is 
liable.A Full Bench of the Allahabad High Court has held 
in Amanaf Beynm v. Bhajan that Avhere the defendant- 

mortgagees had broken up the mortgage, and so by their own act 


(16) 1926 Mnd. 764=50 M.L.J. 493. 

(17) SatyammUhi Aypor, p. 149, also sec Kod\ VenTcaiappa Boxp V. 
8ur)ianarayana, 17 I.C. 442=12 M.L.T. 493, ami Vasudeva V. ^adhava, 
16 Mad. 326. (Redemption after taking accounts). 

(18) Compare, 132 I.C. 317=1931 Mad. 479=60 M.L.Jl 698. 

(19) {Kamlappara) Moopil Nair v. Ammalu Amma, 1926 Mad. 667 
=95 I.C. 126=23 M.L.W. 758=1926 M.W.N. 324, right to redeem to 
he established against the mortgagee and a rival claimant. 

(20) Shanker Baksh Sing7i v. Baw Vlahadur Singhf 70 I.C. 311= 
1922 Oudh 45. 

(21) Balkrishna Dhando v. Nagvekart 6 Bom. 324, per Melvill, 

(22) 8 All. 438 (F.B.)=6 A.W.N. (1886), 146. 
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had empowered the plaiiUia' to sue for redemption of one-third of 
the property, that the principal money now secured as between 
them and the plaintiff must be iv^arded'as one-third of the original 
mortgage amount. This view was taken on the ground that fiscal 
enactments should, as far as possible, be construed in favour of 
the subject. Tlie ruling of Melwill, J., in Bfdkri.'^hna Dhondo v. 
Nagnckar, adopting the same principle was approved.--* In 
1 iisitdcVO. V. ^ladhovo , the plaintiff’ Iiad claimed to i-edecm ceidain 
land on payment of a ciuarter of tlie debt foi* which it had been 
mortgaged together with other land, and ad valorem Courl-fec was 
compiited on one-fouitli of the mortgage-debt.-^ A i>erson 
interested in j>art only of the inortgage-nuuiey may institute a 
suit to recover his share of the mortgage monev onlv l)v framing 
a suit to relate to tlie wliole ot the niortprajicd i)roi>erty and in a 
suit so framed, plaintiff’ uied pay Court-fei* only ution his share 
of the mortgage-monev.-^ 


364. REDEMPTION BY A CO-MORTGAGOR. -Whore a 
co-mortgagor who is entitled to redeem a share of tlu* mortgaged 
property sues for redemption, the Court-foe ])ayable is to be 
calculated on the amount of the mortgage debt which is chargoahle 
on the share which the plaintiff’ is entitled to redeem.This vi«‘w 
of the law has been accepted in Allahabad, Bombay and Madras 
High Courts.-' The Oudh Judicial Commissioner’s C^ourt has 
also held that a suit, not between co-mortgagors, but between 
pei'sons claiming a mutually exclusive rieht to redeem a moi'tgagc, 
one of wliom has succeeded in inducing the mortgagee to allow him 
to redeem while the othei- sues seeking to enforce his right of 
redemption against the mortgagee and the ]>orson who is said to 
have redeemed the moi*tgage without any right, is in nature one 
for redemi)tion, and its value for purposes of Coui-t-fcos, and 
jurisdiction is detoi’mined by the amount of mortgago-monc>', and 
not by the value of the mortgaged property.-® 


365. REDEMPTION AS CONSEQUENTIAL RELIEF — 

A claim for redemption would, however, be liable to be stamped 
with ad valorem Court-fee on the value of properties, where this 
claim can be regarded as a conseqiiential relief merely in a suit for 
declaration of title.-® 


366. Ill, (B) VALUATION FOR JURISDICTION—(1) 
General observations.—Under S. 8, Suits Valuation Act, a suit 

V_ _ __ _ 

(23) See F. IST. (21) above. 

(24) 16 Mad. 326, also see F.N". 26 below, 

(25) Sansiram Jash<im<iJ v. Gunnia Narja Ayyar^ 129 I.C. 45=1930 
Mad. 985. 

(26) Bhairon Balcsli Singh v. Baghnhansia Kunwar, 45 I.C. 300 (303) 
=5 O.L.J. 43. 

(27) V'asudeva \\ Madhava, 16 Mad. 326; Amanat Begavx v. Bhajair 
LaJ^ 8 All. 438=(1886) A.W.N’..14G; and, Balhru^hna Dhoitdo v. Nagvekar, 
6 Bom. 324. Sec F.N. 21, 22, 23 and 24, above. 

(28) Sluxetilcer Baksh Svngh v. Bam Bahadur Singh, 70 I.C. 311=1922 
Oudh 45. 

(29) Brij IKri.s)nna Das v. AfUrrli B<x>y, 4 Pat. L.J. 703=56 I.C. 316. 
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for redemption or foreclosure need not bear the same value for 
jurisdiction as for Court-fee. But the Suits V'aluation Act has 
not fixed any method of valuing such suits, nor has it apparently 
enabled such a method to be prescribed by rule, and on general 
principles, some High Courts hold that the valuation for juris¬ 
diction in suits for redemption is the same as the value for 
Court-fee. Another view is that the rules contained in the Courts’ 
I* ees Act are not to be taken as necessarily a guide in determining 
the value of the subject-matter of a suit for purposes of juris¬ 
diction, and the valuation for jurisdiction is the amount actually 
due under the mortgage. Another view is that the value of 
property mortgaged affords the test of the value of a suit for 
redemption for purposes of jurisdiction. The Civil Courts Act of 
different provinces indicate the value for jurisdiction as depending 
either on the amount ot* mortgage debt, or the amount due on the 

mortgage, or the market-value of the property mortgaged as the 
ease may be. 

367. (2) Allahabad. —Amount of the Princip.vl debt: In 

Kuhair Singh v. Atnia the Allahabad High Court held 

that in a suit for redemption, the value of the subject-matter 
for purposes of jurisdiction is not the market-value of land, but 
the amount of the mortgage-money. A similar view was taken in 
Aman^t Begam v. Bhajanlal,^^ where the plaintiff is entitled to 
come into Court to redeem a portion of mortgage, “the subject- 
matter in dispute “ with reference to the terms of S. 20, of the 
Bengal Civil Courts Act (VI of 1871) was taken to mean the 
mortgagee’s subsisting interest which the plaintiff redeeming 
seeks to clear off, and the limits of the pecuniary jurisdiction of 
the Court to entertain the suit were held to be fixed with reference 
to the proportionate amount of the mortgage debt sought to be 
paid off. Both these cases were prior to the passing of the Suits 
Valuation Act 1887 S 8 of that Act no doubt provides 
that a suit falling under S. 7 (ix), of the Court-Fees Act, is one 

n ^ ^ ^ for purposes of Court-fees 

and jurisdiction need not be the same; but, the Suits Valuation 

Act does not prescribe what is to be taken as the value of a suit 
for redemption ; consequently, it u'as held in Kedar Singh v. 
Matabdal Singh^^ that S. 8, of the Suits Valuation Act does not 
affect the previous rulings referred above. 

368 (3) Bombay.— Amount due on the mortgage. The 

Bombay High Court, held in Rupckand Khemchand v. Balvant 
Raragan ® that the valuation of the subject-matter of the suit for 
redemption must be taken as the amount which is due on the 

V._ _ 

(30) 5 AU. 332=3 A.W.N. (1883) 47. 

(31) 8 All. 438=6 A.W.N. (1886), 146 (F.B). 

iTT '^®3=31 All. 44=1908 A.W.N. 276=5 A.L.J. 713. 

{IzeUif that where a plaintiff sues for redemption upon pavment of a cer- 
tain sum, an ancillary claim that an account be taken, and any amount 
found due to, or by one of the parties be awarded to the party to whom it 
18 due, docs not alter the nature of the suit, and doe^ not increase its value). 

(33) 11 Bom. 591 (594, 695). 
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moi*tgago and which must be paid for the recovery of possession of 
the property. It was observed by Birdwood, J., that “under the 
Court-Fees Act, the valuation of such a suit is estimated according 
to the principid money expressed to be secured by the instrument 
of moidgage; but tiie imles contained in that Act are not to be 
taken as necessarily a guide in determining the value of the 
subject-matter of a suit for any purposes for whicli the Act do'S 
not provide; as, for example, for purposes of jurisdiction. ^ 
This view has been followed in Amrita Bin. Bapuji v. Naru Bin 
Gopaljiy^^ where it was held that in a I’cdemption suit the valuation 
of the subject-matter does not depend on the value of the mortgaged 
property. “Where the mortgage itself is denied, and the 
mortgagee does not say what he claims in respect of the mortgage- 
debt, the amount found to be remaining due on the mortgage, if 
any amount was due at the time when the suit was filed, would 
represent the true valuation of the subject-matter of the suit."^'* 
In a suit upon a mortgage, whei’e the sum really due is at the time 
an unknown quantity, the amount of the moii^gage the rights 
connected with which are the subject of contention in a moitgagc 
suit may be taken to determine the value of the sul)ject-matter.^^ 

369. (4) Calcutta. —Amount due under decree. It was 
observed by the Calcutta High Court in S'arada Sundari B tsxi v. 
Akramnun€ss(( KJiainn,^^ that a redemption suit comes tinder 
S. 7 (ix) of the Court-Fees Act, and the plaint has to be stamped 
with Coui't-fees payable on the princijtal sum a.ssured. But S. 8 
of the Suits Valuation Act does contemplate a change in law, for 
redemption suits have been expressly excluded from the operntion 
of S. 8 of the Suits Valuation Act. The view taken, therefore, 
was that jurisdiction will depend not on the amount assured but 
on the amount ultimately found to be due. 

370. (5) Madras.— Amount op principal debt. The Full 
Bench of Madras High Court, in Zamorin of Calicut v. Suryev 
Narayana Bhatta obseiwed that “for the purposes of Court-Fees 
Act, a fixed line is drawn,and they “did not see why the same 
guide line should not be adopted for the jurisdiction in the Civil 
Courts Act.’’ Accordingly it was held by the majority that where 
an instrument of mortgage does not expressly secure the amount 
to be allowed for improvements on redemption of the mortgage, 
the value of the improvements is not to be calculated in ascertaining 


(34) 11 Bom. 5J)1 (595) referring to Bai Mahlcor v. BulaTchi CJuiTcu, 

1 Bom. 538. {TTeldi, that tlic law may lay dowTi, for purposes of revenue 
certain rules for the Valuation of Suits; but such valuation cannot be accepted 
as a. criterion of the actual amount or value of the claim, upon which the 
jurisdiction of a Court depends). 

(35) 13 Bom. 489. 

(36) 13 Bom. 491 (492), supra, citing Bupdhand KliencJinnd v. 

Balvaut Narayan, 11 Bom. 591. 

(37) Bamchandra Baha Sathe v. JaTutirdJtan Apaji, 14 Bom. 19 (23), 
citing Rupciiand KhemcJiavd v. Batvamt Narayan, 11 Bom. 591, stipra, 

(38) 78 T.C. 747=51 Cal. 737=1924 Cal. 783=28 C.W.N. 710. 

(39) 5 Mad.. 284 (F.B.). 
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the value of the subject-matter of the suit," for the purposes of 
jurisdiction under S. 12 of the Madras Civil Courts Act. The 
Madras High Court observed in Mahatnad JaUalden v. 
Vijuyasivami,'^'^ that the Suits Valuation Act has not fixed any 
method of valuing suits to redeem a mortgage, nor has it appa¬ 
rently enabled sueli a method to be prescribed by rule. Conse¬ 
quently, in such suits it is the amount of the principal debt that 
should be taken into account in determining the jui’isdiction under 
the Civil Courts Act. For the same reasoning, it has been held 
in Sreedharan Nambudri v. Vattakkavil K^dangaru,^^ that the 
authority of Zatnorin of Colicuf v. Suri/a Xgraifana Bkattaf^^ 
remains unaffected, by the passing of Suits Valuation Act. 

371. Punjab. —Amount of cii.arge decreed. A Full Bench 
of the Punjab Chief Court, in Mt. Bajo v. Dasu,^^ held that the 
value of the subject-matter of the suit for redemption of mortgage 
is the amoimt of the charge on the property, and not the value of 
t/ie property . A late7* Full Bench Ruling in M'lihaDwiad KJiam 
V. Asfial' Muhammad Khanf^^ held that a suit for redemption of 
immoveable ])xoperty falls under S. 7 (ix), of the Court-Fees Act, 
and is, therefore, not a class of suit the value of which can be 
deteimined under S. 3 of the Suits Valuation Act. This Full 
Bench judgment affirms three propositions; firsts tliat in a redemp¬ 
tion suit, the value of the suit is the amount of the charge on the 
property; second, the value of the suit as stated in the plaint 
cannot be altered by the plea of the defendant, whether it be 
true or false; tJdrd, that the jurisdiction is to be determined with 
reference to the claim made, and not to the decision upon it.^® In 
Moh-am v. Dialu, Williams, J., held that in redemption suits, the 
value for purposes of jurisdiction is the charge on the property, 
and in S. 7 (ix). of the Court-Fees Act, the fee in such a case is 
according to the principal money expressed to be secured by the 
instrument of mortgage. Therefore, the value of the claim was 
determined by the judicial hypothec unaffected by the alleged 
improvements by the mortgagee.^® A Full Bench of the Lahore 
High Court, has reviewed the case law in Jasxvanf ’Ram v. Moti 
where it was held differing from the Allahabad^® and 


(40) 28 I.C. 624=39 Marl. 447=1915 M.W.N'. 239=29 M.Ii.J. 142. 

(41) 91 I.C. 81=1925 Mad. 1254=22 L.W. 408=1925 M.W.N. 747. 

(42) 5 Mad. 284 F.B. (F.N. 39, ^pra). 

(43) 44 P.R. 1888 (F.B.) O.B. 82 P.R. 1882 and 185 P.R. 1882, 
where the test of jurisdiction was taken to be the value of the property 
sought to be redeemed) . 

(44) 106 P.R. 1895 F.B- 

(45) Fateh Chand v. Mt. Jawahar Vet, 72 I.C. 405=1923 Lab. 568= 
5 L.Ii.J. 143. 

(46) 178 P.W.R. 1909. 

(47) 96 I.C. 890 (F.B.)=1926 Lah. 376 (F.B.)=27 P.B.B. 605=7 
Bah. 570 (F.B.)—(Sir Shadilal, C. J. Broadway, Harrison, Fforde and 
Campbell, JJ.). 

(48) Kedar Si/agh v. Matahadil Singh, 1 I.C. 703=31 AU. 44= 
(1908) A.W.N. 276=5 A.L.J. 713, (See F.N. 32, ante). 
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Madras^^ High Coui-ts, that while the Court-Fees Act contains an 
express direction that the Court-fees in a suit for redemption must 
be computed on the principal moi*tgage-money, there is no 
legislative authority for treating the amount of the principaj. 
moi-tgage-money as the basis of the value for jurisdiction. “Indeed 
there appears to be a clear indication to the contrary.*' The 
Legislature has expressly excluded the suits for redemption from 
the category of those suits in which the value for jurisdiction is 
assimilated to that for the levy of Court-fees. It was ol)serv'ed 
that “the result is that there is no special rule governing the 
valuation of a suit for redemptii)n, and in tlie absence of such a 
rule, we must act upon the general rule that the valuation of a suit 
must follow the value of the subject-matter thereof. And the 
value of the subject-matter ot' a recbunptioji suit is t lu‘ amount of 
the mortgagee's charge on the proj^erty mortgaged to him. ' Tlie 
Full Bench, lield furtiier, tliat "hi a suit for retlouptioyi of 
immovc<ihlc propcriu the value for purposes of jurisdietion is the 
amount found bp the Court to be the value of the Mortgagee's 
charge on the properiand not the amount alleged bg the plaintiff 
to he due to the mortgageed*^^ 


372. (7) Rangoon. —The value of property mortgaged. 
The RxVNGOOn High Court has held that for the purposes of 
pecuniary juri.stliction the value of a subject-matter of a suit for 
redemption and I’ccovery of land held by a mortgagee under a 
possessory mortgage is the value of the property souglit to be 
recovered.^ The practice of this Court is laid down in tlie Rules 
as follows:—“Tlie valuation of suits and aiipeals shall be deter¬ 
mined according to the rules laid down in the Court-Fees Act, 
provided that in eases falling within S. 7, (v) (vi), (ix) 

(x) (d) of the said Act the value of the property shall be taken.*’ 
It was observed that S. 8 of the Suits Valuation Act excludes such 
suits from the categoi’j’’ of suits in which the value for purjioses of 
Court-fees and jurisdiction shall be the same, but does not say 
what is to be the valuation of suits under S. 7, (ix) for purposes 
of jurisdiction; and that it was not the intention of the legisla¬ 
ture that the mortgage-money should be the basis of the valuation 
for purposes of jurisdiction. 

373. (8) Nagpur. —Amount op Principal. The Nagpur 
Court has held in Wajidi Begum v. Abdul Ghani^ that the value 
of a suit for redemption, when surplus profits are also claimed, 
for jurisdiction and Court-fees is the same, viz., the principal 
expressed in the instrument of the mortgage. The referring 


(49) Mohammad Jellaldeen v. Vijaifaswami, 28 

447=1915 M.W.N. 239=29 M.L.J. 142. (See F.N. 40, ante). 

(50) 96 I.C. 890 (892) F.B.=1926 Lah. 376 (F.B.)—7 Lah. 570 

(F.B.)=27 P.L.R. 605, supra. ^ ^ ^ 

(1) Ma Hla Saung v. Mo Su 1927 Bang. 304=10a I.C 41S (citing 

Mauiig\yau> Dun v.%aung Kya^’. l L-B.B. ^6, ami the tn 

Kalee Kumar Nag v. Mayappa Cheity, 8 I.C. 973—5 L.B.R. 208), 

(2) 113 I.C. 34=1929 Nag. 1=24 N.L.R. 197=11 N.Li.J. 232. 
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order notes that the Nagpur Court has in Gopikishan v. Sorahjee^ 
followed the well-known Allahabad case of Husaini Khnnam v. 
Husain Khain,^ where it was alleged that no additional Court- 
fee need be paid on the surplus profits claimed in the plaint, and, 
that, the view taken by Baker, J. C., in DauJat Ram v. Gulah-t 
chand^ is to the same effect as that taken in the Allahabad case of 
Chhuddu Smgh v. Jhanjhan Rai,^ and that where a definite 
amount is claimed as surplus profits, the plaintiff is not bound to 
pay Court-fee upon the surplus amount claimed in addition to 
the Court-fee on the principal amount secured by the mortgage. 
The referring order in Wajidi Begum v. Ahdxdgham,'^ points 
out that the Civil Procedure Code (O. 34, Rr. 7, 8, 9) gives a 
statutory jurisdiction to the Court to pass a decree for the sur¬ 
plus, and, ordinarily, for a relief M'hich is an outcome of a 
statutory provision, no Court-fee is payable. It was held in 
Bansilala v. Sitku,^ that where a plaintiff sues to redeem a mort¬ 
gage alleging complete satisfaction and asking for return of the 
mortgaged property and expressing his willingness to pay any¬ 
thing that might be found due from him without stating any 
amount, the value of the suit for the purpose of deciding the 
jurisdiction and also the amount of the Court-fees is the principal 
sum mentioned in the mortgage-deed. 

374. (9) SUMMARY. —In Allahabad,® Madras'® and 
Nagpur," the amount of the principal debt; in Bombay,'^ 
the amount due on the mortgage; in Calcutta'® and Lahore,'^ 
the amount found due by the Court’s decree; and in Rangoon,'® 
the value of the property, determine jurisdiction of Courts, in 
the absence of any direction in the Suits Valuation Act. 

375. m. (C) VALUTION IN APPEALS.— Application of 
paragraph to suits or appeals. There is a conflict of view on the 
question whether paragraph (ix) of S. 7, Court-Fees Act, is con¬ 
fined to suits only, or applies to appeals as well. 

376. (1) Allahabad. —It was held in Nepal Rax v. Debt 
Prasad ,Sir John Stanley, C.J., that S. 7 (ix) is confined to 


(3) G8 I.C. 226=1922 Nagl. 259. 

(4) 29 All 471=A.W.N. (1907) 133=4 A.L.J. 375. 

(5) 76 I.O. 131=1924 Nag. 346. 

(6) 79 I.C. 303=45 All. 154. 

(7) 113 I.O. 34=1929 Nag. 1=24 N.L.B. 197=11 N.L.J. 232. 

(8) 57 I.C. 673. 

(9) 31 All. 44 (F.N. 32). 

(10) 5 Mad. 284 F.B. (F.N. 39), and 91 I.C. 81=1925 Alad. 1254 
<F.N. 41). 

(11) 1929 Nag. 1. 

.(12) 11 Bom. 591 (F.N. 33), and 13 Bom. 491 (F.N. 36). 

(13) 61 Cal. 737=78 I.C. 747=1924 Cal. 783 (F.N. 38). 

(14) 7 Lah. 570=96 I.C. 890=1926 Lah. 376 F.B. (F.N. 47). 

(15) 1927 Rang. 304=105 I.O. 412 (F.N. 1). 

(16) 27 All. 447. 
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a suit apparently, and does not apply to an appeal; and, that 
where m a suit for redemption of a mortgage,, the palintiif obtain¬ 
ed a decree for redemption conditional on the payment by him 
of a sum fixed by the decree, and the plaintiff appealed upon the 
ground that such sum was in excess by a specified amount of the 
sum rightly payable by him for redemption, the Court-fee pay¬ 
able on the memorandum of appeal was to be calculated according 
to the sum which the ai)pellant claimed to have deducted, from his 
decree, and not, as in the case of a suit for redemption, according 
to the principal sum secured by the mortgage.^” This was followed 
in Mahadeo Prasad v. Gorakh Prasa^I,''^ where it was held that 
in the case of an appeal from a decree allowing a defendant- 
mortgagor to redeem the mortgage on payment of a sum named 
therein based upon the ground that tlie mortgage-debt has been 
satisfied out of the usufruct of the ]u*operty mortgaged and 
nothing whatever was due from him, the proper Court-fee pay¬ 
able was an ad valorem fee u]ion the total amount of the decree 
under appeal. In Raghnhir Parsad v. Shar\ka)\^^ it was held 
by a Full Bench of the Allahabad High Court, modifying the 
rule in Baldeo v. Kalka Prasad that the provision of paying 
Court-fee on the principal money is confined to suits and, that 
in the case of an appeal, the Court-fee payable is an ad valorem 
Court-fee on the value of the subject-matter of the appeal, under 
Art. 1. Sch. I, of the Court-Fees Act, and that, therefore, ‘‘in all 
cases in which the amount declared by the Court to be due at the 
date of the decree can be ascertained by reference to the judg¬ 
ment and the decree, it is that amount at which the appeal or 
cross-objections should be valued, and futvire interest should not 
be taken into account.*’ This was followed ,in Prag v. Bha-gwart 

377. (2) Madras.—The Madras High Coiirt has taken the 

same view in a Reference under the Court-Fees Act^“ where 
Nepal Rai v. Dehi Prasadr^y was followed, and the opposite view 
taken by the Bombay High Court, in Umarkkaiyi v. Mahomed 
Khain,^* was not followed. The Madras High Court observed in 

(17) 27 All. 447=2 A.L..J. 105=(1905) A.W.N. 40, i>upra. 

(18) 30 All. 547=(1908) A.W.lSr. 247. 

(19) 36 All. 40=21 I.O. 723 (724)=11 A.L.J. 1016. 

(20) 35 All. 94=18 I.C. 365=11 A.L.J. 20. (HW^f, that on appeal 
by one of the defendants, whose property was held liable for specific 

of money, that the proper Court fve payable on appeal was a fee ^Iculated 
on the sum of money for which the defendant's property was held bable, and 
not ono calculated on the full amount of the decree) . 

(21) 1925 All. 734=47 All. 926=88 I.C. 888=23 A.L.J. 853. 

an appeal, from ordt?r dismissing a suit for foreclosure, Court fee payable 
ad valorem on, the value of the subject-matter of the api>eal, uimer .^t. ^ 
Sch. I, to the Act), also see Nirm<in Sinffh v. Nuroin-p 127 I.O. 33 

=1930 Oudh 329=7 O.W.N. 585. (Held, that in the case of appeals or 
cross objections in suits for redemption or foreclosure the appellant need 
not pay Oourt-fee on future interest). 

(22) 29 Mad, 367=16 M.L.J. 287. 

(23) 27 All. 447 (F.N. 17, supra). 

(24) 10 Bom. 41 (45). 
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S^kharan Nair v. Eacharan Nair^^^ that in a suit foi’ redemption 
the value of the subject-matter in dispute is the principal money, 
according to S. 7 (ix) of the Act, from which it was inferred 
that “for the purposes of the Court-Fees Act the subject-matter 
in dispute in a redemption suit is the existence of the right to 
redeem, any question as to the amount payable as the condition 
of redemption being regarded merely incidental to that right.’* 
Even where the plaintiff on appeal is urging his right to redeem, 
and also contesting the finding as to the amount payable, the 
nature of the suit in appeal is in no way altered, and “the sub¬ 
ject-matter in the case of appeal memorandum is to be valued as 
in the case of the plaint. Similarly in the case of an appeal by 
the defendant-appellant, where the existence of the right to 
redeem, and the question of amount payable arises for decision. 
The obiter cJicfioii was thrown out that where in the appeal by 
plaintiff or defendant against a decree in a redemption suit the 
only question is as to the amount payable, the subject-matter in 
dispute is a definite amount, on which Court-fee is to be com¬ 
puted under Art. 1. Sch. T. of the Act. “This result is the same 
as that arrived at in the Reference under Court-Fees Act.”-® In 
in re ]*orl'a(li Ac/n',-" the principle was enunciated “that the 
value of an appeal is not in all cases the value of the suit as 
originally filed, but the value of the relief granted by the decree 
which a pai*ty wishes to get rid of. “In Ncllyofon Poidol Nair v. 
Surp, where in a suit for redemption of a kanom, the plaintiff 
obtained a decree for recovery of possession of property, subject 
to the payment of the kanom- amount and the value of improve¬ 
ments, and the plaintiff appealed only against the value allowed 
for impi’ovements it was held that the proper Court-fee payable on 
appeal must be determined in accordance with the value of 
improvements which the party seeks to avoid.-® In Pathnmma 
Unima v. Atiyammakkanakath MohideCn ~^ it was held that 
parties can avail of camouflage of law if any, and the effect of 
case-law was that the actual decision in 23 .Mad. 84, (apart from 
its obiter dictum as to question of fee payable on improvements) 
has never been overruled and accordingly, wliere a defendant 
disputes on appeal both the plaintiff's title to recover and the 
amount of compensation to be awarded, he need pay Court-fee 
only as on a suit for recovery of possession.®® 

378. (3) Nagpur.—The Nagpur Court has held in Dhiraj 

Singh v. Raja that Sch. I does not enact anj^hing except 

the percentage of Court-fee. It does not stand by itself, but as a 


(25) 3 I.C. 459=20 M.Lr.J. 121. 

(26) 29 Afad. 367=16 M.L.J. 287, ref. in 3 I.C. 459 (460). 

(27) 45 Mad. 246=1922 Mad. 211=68 I.C. 444. 

(28) 1926 Mad. 225=92 I.C. 624=22 M.Li.W. 691=1926 M.W.N. 

169. 

(29) 1928 Mad. 929 (932)=110 I.C. 752. 

(30) Sefevence under Court-Fees Act, S. 5, 23 Mad. 84 (reld. on 1928 
Mad. 929=110 T.C. 752). 

(31) 8 I.C. 1125=6 N.Ii.R. 164. 
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supplement to S. 7, and other sections of the Act. S. 7 states 
the various processes by which values in different suits are to be 
arrived at, and the schedule then applies the proper Court-fees to 
those values. The general purpose of S. 7, it is explained, is to 
lay down a value that should remain unchanged in all stages of a 
case. It would have l)cen superfluous, and in a way redundant, 
to have added words “and appeals’’ to the words “in suits,” with 
which each of the eleven clauses of S. 7, begins, because once the 
value of a relief has been ascertained for the purpose of the plaint, 
the fii-st schedule forthwith rates the relief at tlie same value for 
the purpose of appeal. Aecordingly, S. 7 (ix) of the Act, has to 
be read with Sch. I, of the Court-Fees Act. Tlie general rule 
goveming appeals against mortgage decrees is that Court-fee is 
payable on amount by which appellant wants to reduce* or enhance 
decree. If the appeal is merely for revising the decree of the 
trial Court and no question of accounting arises, then tlu* Court- 
fees payable in appeal should be tlie same as tlu* Coui't-lee i^ayable 
on the plaint in the suit.®^ 

379. (4) Oudh.—The Oudh Judicial Commissioner's Court 

point out, in J/f. Gioncaii v. that the term suit is 

nowhere used in the Coui't-Fees Act in contradistinction to the tei'm 

'J'he terms that are used in contradistinction to one 
another are the words “plaint” and “memorandum of appeal” 
the Court-fees being chargeable on documents and not proceedings. 
A plaint is a document filed in one stage of the suit, and a memo¬ 
randum of appeal is a document filed in anothei* stage. A suit 
is the genei'al name given to proceedings whether in original or 
appellate Court.” ”The words in Art. I, “noCotherwise provided 
for in the Act” appear to refer to special provision made by other 
articles in the schedules.”®-* The construction put in this case 
on S. 7 (ix), is that the paragraph is applicable only where the 
question raised by the plaint or memorandum of appeal is the 
right to redeem or foreclose, apart from the right to so redeem or 
foreclose for an adjudged sum. On this construction, in fhc case 
of memorandun. of apT>eal, if it impugns the lower Court s decision 
against redemption of foreclosure, the Court-fee vnll be assessed 
according to the principal mortgage-money. If the mcmoi^ndum 
of appeal challenges the amount to be paid, or received by the 
appellant, the fee will be asse.ssed on the difference ic ween e 
sum awarded (as payable or receivable) by the lower 
that maintained as due in the memorandum of appea . 


(32) Vithoha v. Hamjf, 1931 Nag. 180. 

(33) 54 I.C. 733=22 O.C. 289 (per Ashworth A.J.C.). 

(34) Ibul. 54 I.C. 733=22 O.C. 289, •'<lao sec- 

Jtawat nijdeo Balcsh Singh. 67 I.C. 968=3o (XC. 3°. ^ 

midar niu<s<iin. 74 I.O. 88=1924 OuiUi 170. (JleM, that when a mo ‘gag 
in anneal claims a larger amount than that awarded h, the deirie ot tno 
lowe? Court allowing redemption, his memorandum of appeal is chargeable 
r^Tran ml rnlorem Sourt-fec' calculated 

found due bv the lower Court and that claimed by him m ap^al) . 

Ihid 54 I C. 732 (735)=22 I.C. 289, also see Bvralal v. Mul 
ChaJk il22 I.O. 736=1930 Lah. 601=31 P.L.B. 173), where it was held 
that in a suit for redemption on an appeal by the plaintiff against amount 
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view IS analogous to that taken in Hafiz Ahmad v. Sohhu Ram^^ (a 

pre-emption case), where it was held that when the right to 

pre-empt is in question an appeal should be stamped on the value 

of the property as in the original suit; but, when the question in 

appeal relates solely to the amount to be paid by the pre-emptor, 

the fee should be calculated ad valorem on the amount actually in 

dispute. The Oudh Court has very carefully considered the 

provisions of the Court-Pecs Act, S. 7 (ix), and Art. 1. Sch. I, 

and the relevant arithorities, and its conclusions have been 

ated as follows in Sangat Baksh Singh v. Rawat Dijdeo BaJcsh 
Singh. 

(y “Tf a suit for rorlomption or foreclosure has been dismissed, the 

Court-f?e payable by the plaintiff appellant on his memorandum of appeal 

<‘«J»puted in accordance with the p^o^^sion8 of Cl. (ix) of S. 7 of 

hp according to the principal money expressed to 

suit W n ’"stniment of mortgage”. ‘^(In such a case clearly the 

suit has not changed its nature in appeal.) »» 

1 been decreed, and the defendant-appellant 

?^ndL rf Court-fe s payable on the memo- 

n Vw\ Q ^7 (*«i»P»tcd in accordance with the provisions of 

S 

nr f o** foreclose has been decreed and the plaintiff 

reciLl wm 7 the amount to be paid or 

r ^ M ^ questioning the right to re<leem or foreclose, the Court-fee 

dfsnutP th.f memorandum of appeal will be on the subject-matter in 

of wldch ^hP II a'^^^tional amount claimed or the amount in respect 

hL 7lP.r]. I. to avoid HabiUty.- (-In this case the suit 

+1 ^ chang'd Its nature in appeal, and is no longer a suit falling 
within the provisions pf Cl. (ix) of S. 7 of the Act)- 

(4) “Where in a foreclosure suit a decree has been passed for a cer- 

arall default of Payment of which within a fixed time the ppopeo-tv 

shall be foreclosed, and the defendant in appeal denies the plaintiff^ Hght 
to foreclose on the ground that he is not Uablo to pay anyVorMon of the 
sum decreed, the Oourt-fee payable on the memorandum of appeal will be 
^^ulatcd ad valorem on the subject-matter in dispute according^to Art 1 of 
^ch. I, that 18 , on the amount of the decree the navmenf \ JvT 

defendant bv hie appeal seeks to avoid.” (“In tins case’the Li/has^cl'-aHv 

^ a®sLciL"/um”)’"38”^’ThL“"‘’ pavment 

amount of ^e mortgage money is the determining Lctor in fiii.?/ In! 

Court-fee. The Court-fee should be according to thf nrinpirLi 1. ” ^ 

by the instrument of mortgage. These considirations d? not a/p1! to^rTnlt 
for possession of immoveable property .39 to a snit 

380. p) The Patna High Court has held in 

Rowhns V. Lachtm Narmn.Jha*” that ”1. ‘‘In the case of appeals 


*• ® ‘J-e Court-fee is payable adl valorem on the 

diminution claimed in the appeal. 


231. 


(36) 6 All. 488. 

(37) Pirbtu Narain Singh 


V. Stfaram, 13 AU. 94=10 A.W.N. (1890) 


^0, foUowed in Sant 

JSaJesh V. Dildar Hussairt^ 74 I.C. 88=1924 Oudh 170. 

(^) Sheoran Siaigh v. Barlcan Singh, 154 I.C. 597=1931 Oudh 366 
=14 O.Li.J. 365=8 O.W.N. 536. 

(40) 3 Pat.L.J. 443=44 I.C. 50. 
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or cross-objections in suits for redemption or foreclosure, in all 
cases in which the amount declared by the Court to be due at the 
date of the decree can be ascertained by reference to the judgment 
and the deci*ee, it is that amount at which the appeal or cross¬ 
objection should be valued and future interest should not be taken 
into account. ’“2. When the appeal against costs is distinct 
and separate from other parts of the appeal, Court-fees must be 
paid ad valorem on the costs decreed.’* 

381. (6) Punjab.—The Punjab Chief Court held in 
Banwari Das v. Nathu Shah,'^- that Court-fee on appeals in 
redemption cases is payable on the value of the subject-matter in 
dispute in the appeal, viz., the difference between the sum decreed 
by the lower Court and the amount claimed. This was relied upon 
in Dt/al Singh v. Bam Bahha,^'^ for holding that where in an appeal 
against a decree for redemption on payment of a certain sum, the 
whole decree is souglit to be set aside, the memorandum of appeal 
should bear ad valorem Court-fee on the amount on payment of 
which redemption is decreed. These eases have been followed in 
Chuni Lai v. Bell Bam,*^ that in an appeal for reduction of 
mortgage-money Coui*t-fee is payable on the value of the subject- 
matter in dispute. A similar view was taken by the Lahore High 
Court in Lehh Bam v. Baniji Das,^-* where plaintiff had asked for 
redemption either without payment or on receipt of what was due 
to him, and the Court having given him a decree on payment of a 
certain sum, he appealed. It was held following the previou.s 
judgments of the Punjab Chief Court.’*® suppoited as they were 
by those of the Madras’*^ and Allahabad'*® hligh Courts, tliat the 
case was governed by Art. 1, Sch. I of the Act. and Court-fees 
were payable ad valorem, on the memorandum of appeal, on the 
amount by which the mortgage-money was sought to be reduced 
in appeal."*® The Lahore High Court has similarly, held in 
Bamxji Lai v. Shibha,^^ and in Hiralal v. Mul Ghand^ that where 
in a suit for redemption, the plaintiff appeals gua the amount 
payable to defendant, the Court-fee is payable ad valorem, under 


(41) Haghhir Prosad v. Shanker Bakah Singh, 36 All. 40; and 

<*nce under Court-Foes Act, 29 Mad. 367=16 M.L/..T. 287, compare yt ha 
Hari Athaval v. Govind i^azxideo, 17 Bom. 41. 

(42) 5 P.B. 1911=9 I.C. 676=48 P.L.R. 1911=59 P.W.R. 1911. 

(43) 14 I.O. 78=54 P.R. 1912=122 P.W.R. 1912=109 P.L.B. 
1912. 

(44) 30 I.O. 104=58 P.B. 1915. 

(45) 57 I.C. 215=1 Lah. 234=3 L.L.J. 370. 

(46) Banwari Das v. Nathu Stiah, 5 P.B. 1911=9 I.C. 67o> 
Chuni IaxI V. Beli Rain, 58 P.R. 1915=30 I.C. 104. 

(47) Eeferenoe under Court^Fees Act, S. 5, 29 Mad. 367=16 M.L.J. 

287. 

(48) Nepal Rai v. Dehi Prasad, 27 All. 447=2 A.L.J. 

A.W.N. 40 (not approving Pirbhu Narain Singh v. Sitaravi, 13 All. 94. 

(49) Lekh. Ram v. Ramji Das, 57 I.C. 215=1 Lah. 234=3 L.L.J. 

370. 

(50) 75 I.C. 607=1923 Lah. 309. 

(1) 122 I.C. 736=1930 Lah. 601=31 P.L.R. 173. 

C—44 
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Ai*t. 1, Sch. I, of the Coui’t-Fees Act, on the diminution claimed in 
appeal, i.e., on the difference between the amount claimed to be 
payable, and the amount decreed as the price of redemption. But, 
in an appeal against a decree for redemption on payment of a 
certain amount, the Couil-fee should be paid ad valorem on the 
amount of the principal mortgage-money, under S. 7, paragraph ix, 
of the Act.- The party filing the cross-objections to reduce 
amount decreed must, likewise, pay Court-fee calculated ad 
valorem on the sum by which he seeks to reduce the amount 
decreed.^ Addison, J., has lield in liar hot v. Ram,^ that the 
Court-fee payable on a memorandum of appeal is to be computed 
in accordance with 8. 7 (ix) of the Act, whore redemption having 
been decreed by tlie lower Court, the defendant-appellant merely 
challenges the rigid to redeem; or if tlie suit is dismissed, the 
plaintiff-appellant prefers an appeal, in which case the subject- 
matter in appeal is the same as in the original suit. But, where a 
suit changes its nature in appeal, and though the original suit was 
for redemption, there is no question raised in apjjeal as to the right 
to redeem, and the apt)eal is merely in res])ect of the amount which 
the Court of first instance lias held to be jiayable, in sutch a case the 
Court-fee would be payable, on the subject-matter of appeal, ad 
valorem in accordance with Art. 1, Sch. I of the Act. In Abdul Aziz 
V. Ralnnaiiillah, it lias been observed that where the defendants 
contest not only the finding of the lower Court as to tlie amount 
payable by the plaintiff before he could redeem the mortgage, but 
also the finding that the transaction was not a mortgage, the Court- 
fee on appeal is payable on the principal sum secured by the 
mortgage.® 


382. (7) SUMMARY. —Tabulation of results. The fol¬ 

lowing results may be tabulated on a consideration of the 
different views prevailing in the various High Courts:— 

I. An appeal, by plaintiff, against dismissal of suit for 
redemption, relates to the right to redeem, and Court-fee is 
payable on the principal amount .secured by the instrument.” 

II. An appeal, by plaintiff, relating only to the amount 
decreed payable on redemption, and praying for its reduction, is to 
be valued under Art. 1, Sch. I, on the deficiency claimed.^ 


(2) Fatteh Sinph v. Babu Bani, 67 I.C. 130=3 L.L.J. 156. 

(3) v. Umra, 11 I.C. 198=134 P.W.B. 1911=213 P.L. 
R. 1911. 

(4) 134 I.C. 124=1931 Lah. 633=32 P.L.R. 591. 

(5) 1933 Lah. 155. 

(6) 3 I.O. 459=20 M.L.J. 121, 8 I.C. 1125=6 N.L.R. 164; 10 
Bom. 41; 54 I..C. 733=22 I.C. 289; 67 I.C. 968=25 O.C. 30; 57 I.C. 
215=1 Lah. 234; 1931 Lah. 633=134 I.C. 124, also see 16 Mad. 415 and 
3 Lah.L.J. 156. 

(7) 27 All. 447; 30 All. 547; 36 AU. 540; 47 All. 926; 29 Mad. 
367; 3 I.C. 459=20 M.L.J. 121; 45 Mad. 246; 1926 Mad. 225=92 I.C. 
€24; 1931 Nag. 180=54 I.C. 732=22 O.C. 289; 67 I.C. 968=25 O.C. 
30; 3 Pat.L.J. 443=44 I.C. 50; 5 P.R. 1911; 30 I.C. 104=58 P R. 
1915; 57 I.C. 215; 75 I.O. . 667=1923 Lah. 309; 122 I.C. 736=1930 Lah. 
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III. An. appeal, by defendant, relating to the right to 
redeem or foreclose, involves no change in the nature of suit, and 
Court-fee is payable, as in suit, on the principal amount secured 
by the instrument of mortgage.® 

IV. An appeal, by defendant, relating only to the amount 
decreed payable on redemption and wanting its increase, is to be 
valued under Art. 1, Sch. II, on the value of subject-matter in 
ai:)peal.® 

V. When the api)eal. by plaintiff or defendant, relates to 
the right to redeem, and to tlie amount for redemption, the Court- 
fee is payable under S. 7 (ix), on the principal amount secured l)y 
the instrument of mortgage.'® 


383, APPEAL AGAINST A PORTION OF THE 
DECREE. —"Where the appeal in a redemption suit relates only 
to an item in the accounts, Court-fee on the memoi andum of a]>peal 
need only be |)aid on tlie amount in question, as if the whole suit 
was to recover tliat amount." In a suit lor sale on tlie basis of a 
mortgage, where a decree is jiassed declaring the separate 
liabilities of the different properties and one of the defendants, 
whose propeify has l>een held liable foi* a specific sum of money, 
appeals, the proper Court-fee to l)e paid on the memorandum of 
appeal is tlie fee calculated on the sum for which the ap]>ollant’s 
property had been held liable.'- In a suit to redeem certain land 
on payment of a share of a debt for which it had been mortgaged 
together with other land, a decree Avas iiassed for redemption of 
part of the land, but the Court held that the phnntiff had not 
established his right to the rent. On an appeal to the High (.oui-v, 
Court-fee Avas payable ad I'nloran on the share of the mortgi^e- 
debt, and not only on the value of the land exonerated. The 
principle underIving this ruling is not reconcilable Avith the 
principles held applicable to suits brought by a mortgagee, h or 
^stance, it has been held by the Madras High Court that Avheie 
a decree directs the payment of an amount, and in default oiders 
that the lands of the defendants should lie sold, and the proceeds 
applied to paA-ment of the debt, an appeal against so much ot the 
decree as declares the liability of the defendant s property, and 


601: 134 I.c. 124=1931 Lnh. 633; also see 11 I.C. 198—134 P.W.R. 
1911 (cross-objections) and 92 I.C. 624. \ moa oeo 

(8) 3 I.C. 459=20 M.L..T. 121; 23 Mad. <^ Il3>3a’’2-0 C 28^! 
=110 I O 752; 8 I.C. 1125=0 N.L.B. 104; 5* ] ' ^ J33— .2 O C . 

67 I C 908=25 O.C. 30; 07 I.C. 130=3 B.L.J. 156; 134 I.C. 1-4- 

1931 Lab. 633; 1933 Lab. 155. 

(9) See F.-«. (7) above, also see 1933 

(10) 3 I.O. 459=20 M.L.J 12rt ^-8 ^^^04. 54 I. C. ' 733=22 

1933 Lah. 155; also see 8 I.C. 1125—6 , 

O.C. 289. and 67 I.C. 968. t> J 39 

(11) Falcir Mahomed v. MannlcasajxMhef, 1883 P.J. 3.. 

r,'SI 

on the principal mortgage-money). 
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for a relief to be released from the decree, is not to be valued as 
m a declaratory decree, but Court-fee should be paid ad valorem 
on the value of the debt not exceeding the value of the property.^** 
A Full Bench of the Madras High Court, in Ramakrish'na Reddi v. 
Rotia Rota Reddt^'^ has iolloAved this view, and held 
that where the appellant in an appeal against a mortgage decree 
does not dispute the amount decreed, but raises the question of the 
liability of certain properties for the decree amount, the value of 
the appeal, for the purpose of Court-fee, under Art. 1 of Sch. I 
of the^ Couif-Fees Act, is the value of such properties, when such 
\alue is less than the amount decreed, and when such value-exceeds 
the amount decreed, such decree amount. This view was accepted 
by the Calcutta High Court in Jagatdliar Narayan v Brouni^^ 
and Bibi Uvutted Batul v. Nanji Koer,^-^ and also in Jagat Pras'ad 
^xngh V. Pm-ha Narayan Jha^^ and, it has been also followed in 
Allahabad/" and Punjab.-" Accordingly, in an appeal against a 
decree passed by the trial Court directing that certain property 
IS subject to a charge for a certain amount, the Court-fee is 
payable ad valorem on the charge declared on the property not 
exceeding the value of property, where the appellant claims 
exemption or inclusion of specific property from liability under 
mortgage-decree. The Patw High Court likewise holds that in 
an appeal, by a purchaser of mortgaged property claiming exemp¬ 
tion of his properties from liability under the decree, the Court-fee 
is payable on the decretal amount, or the value of the properties 
whichever is less.^^^ The Nagpur Court, had held in Ghusi Ram 
V. Ltiladlhar that in a claim for foreclosure where there is no 
dispute as to the price of redemption, and the dispute is confined 
entirely to the right to foreclose the whole or a portion of the 
property, the value of a suit or an appeal for Court-fee purposes 
is the principal sum secured by the mortgage. This was on the 
ground that the value of a particular relief, once correctly found 
for the pui-pose of stamping the plaint, remains unchanged in all 
subsequent stages of the lis. But this view is in conflict with the 
view of several High Courts that the value of a suit in plaint, and 
on appeal need not be the same.-^ Accordingly, Kinfchede,. 
A.J.C., has differed from the view taken va GJumi Ram v. 
Liladhm'?^ and has held, in Punjaji v. Ram Chand, ^^ that, where 

(14) Venkappa v. Narasxmtui, 10 Mad. 187. 

(15) 30 Mad. 96 (F.B.). 

(16) 33 Gal. 1133. 

(17) XI O.W.N. 705. 

(18) 37 Cal. 914=8 I.C. 1145. 

(IS) Eliachara Singh v. Kharag Singh, 33 All. 20=7 1.0. 315. 

(20) Tlxarmnal v. Chandu i?am, 11 P.R. 1016=33 I.C. 138, and 
AUna Singh v. Naihumol, 7 L»ah. 2X5=1926 Lah. 408=96 I.C. 473. 

(21) Modho Eoy v. Bihi Mahhyvcan Niasa. 5 Pat. 721=1927 Pat. 46= 

98 I.C. 807. 

(22) 20 I.C. 257. 

(23) 7n re Tiruvangalathf 92 I.C. 624. 

(24) 20 I.C. 257=9 N.L.R. 86. 

(25) 111 I.C. 650=1928 Nag. 316, 
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in appeal the appellant seeks exonei*ation of any property from, 
liability under the mortgrage-deeree, or wants the appellate Court 
to make the excluded property also liable under the decree, the 
relief sought is a consequential one, and it is the value of the debt 
or the value of the property, whichever may be less that deter¬ 
mines the value of the relief in appeal for purposes of the Court- 
Fees Act. 

384. APPEALS AGAINST PRELIMINARY AND FINAL 
DECREES. —Where in a redemption suit, the defendant denied 
the plaintiff’s right to i-edeem, and also challenged the amount on 
which redemption was sought, and the Court held that the plaintiff 
had the right to redeem, and directed that accounts be taken, and 
the defendant appealed against this decree; and, the trial Court in 
the meantime having gone into the accounts, found a certain sura 
to be due; and, the defendant appealed, claiming a higher sum, it 
was held that the two appeals should be consolidated and con¬ 
sidered as one, and that the full amount of Court-fee should be 
realised as if the two appeals were one appeal.Where the 
plaintiff obtained a preliminary decree in a mortgage suit, followed 
later by a final decree requiring the plaintiffs to pay a certain 
sum; and, the plaintiffs appealed against the preliminary decree 
only on a Court-fee of Rs. 10, objecting to the amount which they 
were decreed to pay under the final decree, it was held by the 
Bombay High Court, that the Court could not jiermit the plaintiffs 
to avoid the provisions of the Court-Fees Act by getting what might 
or might not be an effective reversal of the final decree by a 
circuitous method when the direct method of appealing agaiiiSt 
the final decree was open to them.^® A final decree under O. 34, 
R. 3, Civil Procedui'e Code, stops the litigation equally as the final 
decrees for sale (under O. 34, Rr. 4 and 5, and the appellant against 
a final decree for foreclosure should pay court-fee as in any other 
appeal from a final decree.^® An appeal against a final decree 
passed in a foreclosure suit, under O. 34, R. 3, Civil Procedure 
Code, has to be stamped od valorem as an appeal from the decree: 
and it is not to be treated as an appeal against the order —vide 
O. 43, R. 1 (o), which gives an appeal only against an order 
refusing to extend the time for the payment of mortgage-money.®® 
WTiere in a suit for redemption, a preliminary decree was first 
passed fixing the amount payable, followed by a final decree, and 
separate appeals against the preliminary decree as also from the 
final decree are preferred, and an ad valorem court-fee has been 
paid on the appeal from the preliminary decree on the amount of 
reduction claimed by the appellant, court-fee stamp of Rs. 2 only 
is sufficient on the appeal from the final decree.®^ 


(26-27) LaUa Prasad v. Sheoraj ShigJi, 41 I.O. 346=39 All. 452. 

(28) Dattatraya Pamacluindra v. Ajmuddin, 18 Bom.L.R. 76. 

(29) Balaji v. Ballalcdas, 1928 Nag. .146=111 I.C. 650,. 

(30) Ram Vliain v. Maghul Ammad Khan, 30 I.C. 492 (493). 

(31) Budha Ram v. Niamat Rai, 4 Lah. 406=7 I.C. 375=1923 
liah. 632=6 L.L.J. 72. 
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385. SEVERAL MORTGAGES.—Where there are t^'o 
mortgages upon the same property in favour of the same person 
and one of the mortgages is declared to be genuine, the subject- 
matter for the purpose of determining Court-fee payable on any 
appeal against the decree is the value of the mortgage found to be 
genuine by the Court of appeal.^- If there are different mort¬ 
gages in favour of one and the same person, in respect of the same 
property^ the mortgagor cannot seek to redeem one of tliem -without 
redeeming the others. But not so if they are different properties.®® 
If in a suit for sale on a mortgage, the dependants are impleaded as 
subsequent mortgagees, and held to be sub-mortgagees and they 
appeal claiming to be prior mortgagees, Court-fee is payable under 
this paragra})h. and not a fixed fee as on a prayer for declaration.®^ 

386. (IV) FORECLOSURE SUITS—Right to foreclose or 

sale.—The right lo foreelosiire or sale arises, under S. 67 of the 
Transfer of Propeity Act, at any time after the mortgage-money 
has become payable, and before a decree for redemption is passecl, 
or before tlie mortgagor pays the amount, or deposits it in Couii: 
for account of the mortgagee. The right consists in obtaining an 
order from Court that the mortgagor shall bo absolutely deban’ed 
of his riglit to redeem the property, or an order that the property 
be so sold. A suit for foreclosure can be brought only by a 
mortgagee bj’ conditional sale or a mortgagee under an anomalous 
mortgage by the terms of which such a right is conferred on the 
mortgagee. 

387. COURT-FEE IN FORECLOSURE SUITS.—In a suit 

for declaration that the conditional sale has become absolute, Court- 
fee is leviable on the plaint under S. 7, Paragraph IX, Cl. 3 of 
Act III of 1870.®^ A suit for foreclosure of a mortgage should bear 
ad valorem Court-fee on the principal sum secured by the mortgage 
bond sued on.®® It was held, by the Nagpur Judicial Commis¬ 
sioner’s Court, in Ghasiram v. LAladhar,^"^ that in a claim for fore¬ 
closure where there is no dispute as to the price of redemption and 
the dispute is confined entirely to the right to foreclose the whole 
or a portion of the property, the value of a suit or an appeal for 
Court-fee purposes is the principal sum secured by the mortgage. 
This ruling proceeds on the principle enunciated in Dhiraj Singh v. 
Raja that the value of a particular relief, once correctly 

formed for the purpose of stamping the plaint remains unchanged 
in all subsequent stages of the lis; and, the fact of the dispute 
relating to only a portion of the property does not make any dilfe- 
rence. This view has been combated most elaborately on a review 


(32) 22 I.C. 609=(1910) M.W.N. 231=1 L.W. 102. 

(33) S. 61 T. P. Act, also see and cf. S. 67 (A), for the converse 
case of suit by mortgagee. 

(34) Kundan Lai y. Ihili Chand, 1932 A.L.J. 45. 

(35) Hazara Singh v. Mnhammuxd Khofu, 134 P.I/.R. 1901. 

(36) Dhiraj Singh v. Raja Itam,Q N.L.B. 164=8 I.C. 1125. 

(37) 20 I.C. 257=9 N'.L.B. 86. 

(38) 8 I.O. 1125=6 X.Ii.B. 164. 
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of the authorities of Allahabad, Calcutta, Lahore, iVIadras, and 
Patna High Courts, in Punjari v. Ramchand,^^ already noticed in 
detail. The Aleahab.vd High Court holds that in a suit for fore¬ 
closure, Court-fee is payable on the plaint upon the principal 
amount secured by the mortgage under S. 7 (ix), of the Court-fees 
Act. AVhere the suit is dismissed, the memorandum of appeal 
must bear an ad valorem Court-fee on the value of the 
subject-matter of the appeal under Art. 1, Sch. I, to the 
Aet.^*^ This folioved the view taken in Raghbir Prosad v. 
Slumkcr Pax Phujh:'^ and dis.sented from tlie ruling of the Oudh 
Coui't ill Sangat Balcsh Singh v. Raicat Dij Pco Pahsh Singh. 
The Punjab Chief Court held in Tclxi Mai v. Lai Singh^'-^ that a 
suit for possession of land by a mortgagee who claims to have foi'e- 
closed his mortgage, which was by way of conditional sale, under 
Regulation XVI1 of 1800, is one ''for pos:-iession of la mi'’ within 
S. 7 (v) of the Court-Fees Act, and not a suit by a mortgagee to 
foreclose the mortgagee witliin Cl. 9 of the same section, such stiits 
being \inknown in the Punjab where the foreclosure takes jdace 
under the provisions of Regulation XVII of 1806, in pioeeedings 
which are not judicial but ministerial and that accordingly tlie value 
of the subject-matter of such a suit, for jurisdictional purimsos, 
had to be determined by rules made under S. 3 of the Suits 
Valuation Act, 1887. viz., at thirty times the revenue.*^ Similaidy, 
it has been held by the Oudh Judicial Commissioner s Court, in 
Sheo Ram Singh v. Barkan Singh^- that in all suits contemplated 
by Cl (ix) of S 7, the amount of the morlgage-moru*y is the deter¬ 
mining factor in fixing the Court-fee. whicli should be according to 
the principal sum secured by the instrument of mortgage. But, 
these considerations do not apply to a suit for possession of immove¬ 
able property. A suit for possession, whether of the nature o* Pro¬ 
prietary, under-proprietary, mortgagee’s po.ssession, etc., should be 
treated'as suits for possession, to which Cl. (y) of S. 
and to which Cl. (ix) of S. 7, is wholly mappliea de. 
suit is by a mortgagee holding more than one mortgage, t ^ 
fee should be paid on the aggregate amount of the securities^ 

388 COURT-FEE IN FORECLOSURE APPEALS.— The 
Nagpur Court held in Ghasi Ram v. Lila Ram,^^ that m ‘'r claim tor 
foreclosure where there is no dispute as to the P^rce o re P ’ 
and the dispute is confined entirely to the right 
whole or a portion of the p roperty, the yalue of a suit or an appeaj. 


(39) 

(40) 

(41) 

(42) 

(43) 

(44) 
(F.-n. 1, 

(45) 
Singh v 


in 


111 I.O. 650=1928 Nag. 316. 

47 All. 926=88 I.C. 888=1925 All. 734. 

36 All. 40=21 I.C. 736=11 A.L.J 1016 (F.B.) 
67 I.C. 968=25 O.C. 30=1922 Oudh 82. 

7 P.B. 1893. ... *1 

This has been referred and distinglished 

ante). 

1931 Oudh 366=134 I.C. 597=14 O.U.J. 

f* V. BarTcan Singh ). ^ ^ ttt -nt 

(46) Ihid. 1931 Oudh 366=134 I.C. 597—8 O. . - 

(47) 14 C.K.L.B. 154; 7 0.0. 152. 

(48) 20 I.O. 257=9 N.L.B. 86. 


134 P.U.L. 1901 
365 (Sheo Barn 
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for Court-fee purposes is the principal sum secured by the mortgage. 
This view rests on the authority of Dhiraj Singh v. Raja Ram,^^ 
which has been very much shaken by the adverse criticism in 
PunjaH V. Rwi Chand.^^ Where the right to foreclose is the sole 
matter in controverey, the subject-matter of appeal must no doubt 
be valued on the amount of principal mortgage debt.^ but the 
qualification introduced by the view taken in Allah.vbad and Patna 
High Courts is that the fee is payable on the amount found actually 
due by one party to the other.^ In a suit for foreclosure where a 
decree was passed in favour of the plaintiff conditionally on his 
redeeming a prior mortgage by paying a specified sum, it was held 
that the Court-fee payable on appeal by plaintiff, challenging the 
validity of the prior mortgage, Avas an ad valorem fee on the amount 
which the plaintiff was held liable to pay to the prior mortgagee.® 
Where an appeal is preferred from a decree in a foreclosure suit to 
the effect that the amount to be paid to the mortgagee should bo 
reduced by a certain amount, the subject-matfer of appeal under 
Art. 1, Sch. I of the Court-Fees Act is the amount so sought to be 
reduced,-* and conversely, where the mortgagee decree-holder seeks 
to enhance the amount decreed as payable to him by the trial Court, 
Court-fee is ad valorem on the amount sought to be enhanced, under 
Art. 1, Sch. I of the Act.® This point has been brought out lucidly 
in the judgments of Oudh Judicial Commissioner’s Court, in Mt 
Guynani v. Bayywaril’ ay\d Sangat Bakh Sh\gh v. Rawat Dijdeo 
Baksh Singhl^ and Nirman Singh v. Shi/am v. Narain.^ But for 
opposite view see Allahabad cases.® The Court-fee on appeal by 
defendant against a mortgage-decree is to be paid on the amount 
declared by the Court as due to the plaintiff on the date fixed for 
payment including interest calculated from the date of suit to the 
date fixed for payment in the decree, but exclusive of costs; while 
mterest pendente life is to be calculated for purposes of valuation 
in appeal, Court-fee need not be paid on future interest, in the case 
of appeals, or cross-objections in suits for redemption or 
foreclosure.*® 

(49) 6 N.L.R. 164=8 I.C. 1123. 

(50) 1928 Nag. 316=111 I.C. 650. 

(1) T)hirnj Sinrjh v. Saja Sam, 6 N.L.R. 164=8 I.C. 1125; and 
Sekharan Nair v. Eacharan Nair, 3 I.O. 459=20 M.L.J. 121. 

(2) 47 All. 926; 3 Pat.L.J. 443. 

(3) Bajilal v. Govardhan, 31 All. 265=6 A.L.J. 155=1 I.C. 1000. 

(4) Chnkar v. Lakmicliand, (1909) 5 N.C.R. 130. 

(5) Basdeo v. Vaya Bam, 29 I.C. 609. 

(6) 54 I.C. 733=22 O.C. 289. (F.-ns. 93 and 94.) 

(7) 67 I.C. 968=25 O.C. 30 (F.-n. 97). 

(8) 127 I.C. 32=1930 Oudh 329=7 O.W.N. 585. 

(9^) Baldeo Singh v. Kalka Prasad, 18 I.C. 365=35 All. 94=11 A. 
L.J. 20; Baghtibvr Prasad v. Shanker Baksh, Nepal Rai r. Vehi Prasad, 

27 All. 447=1905 A.W.N. 40; 36 All. 40=21 I.C. 723=^11 A.L.J. 1016 
(P.B.), and Prag v. Bhagwan Das, 47 All. 926=88 I.C. 888=1925 AH. 
737=23 A.L.J. 853. Compare 134 I.C. 604=1931 Oudh 353=8 O.W. 

N. 836 (citing 2 I.O. 600=12 O.C. 130. 

(10) Baldeo Singh v. Kalka Prasad, 18 I.C. 365=35 All. 94, cf. 
Nirman Singh v. Shyam Natrain, 127 I.C. 32=1930 Oudh 329. 
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389. THE CONFLICT OF VIEWS.— A remarkable diffe¬ 
rence of opinion exists between the Oudh Judicial Commissioner's 
Court, and the Allahabad High Court on tlie question whether in 
an appeal from an entire foreclosure decree, i.e., wliere the right to 
foreclose as well as the amount to be paid or received are called in 
question, tlie Court-fee should be calculated on the amount secured 
by the mortgage, under S. 7 (ix) of the Act, or on the amount 
declared by the (iourt below to be payable, under Art. 1, Sch. I of 
tlie Act. Ashworth, A.J.C. held in Mt. G^uaiani v- Bunwari,^'^ that 
S. 7 (ix), is to be construed to be applicable only where the question 
raised by the plaint or memorandum of appeal is the right to 
foreclose apart from such right for an adjudged sum. In the case 
of appeals if the lower's Court’s decision against foreclosure is 
impugned, the Court-fee will be assessed, as in suits, on the 
principal debt. If the appeal challenges the amount to be paid or 
received by the appellant, the fee will be assessed on the difference 
between the sum awarded (as payable or receivable) by the lower 
Court and that maintained as due in the memorandum of appeal. 
Daniels, A-J.C., and Lyle, A.J.C., held in the Bench case of Sangat 
Baksh Singh v. Dijdco Baksh Singh,^- that where plaints are 
chargeable under S. 7 (ix), of the Act read with Art, 1. Sch. I, it 
does not follow that the memoranda of appeal filed against decrees 
passed in such suits are invariably chargeable in the same mannei’. 
A suit may change its nature in appeal, e.g.^ in a suit for foreclosure, 
the appeal may I'aise no question as to the I’ight to foreclose, and the 
appeal may be merely in respect of tlie amount wliicli the first Court 
has held to be payable. The conclusions reached and tabulated 
S. 382 ante) were that if the right to foreclose is involved 
in the appeal, the Court-fee would be comiiuted in accordance with 
the provisions of S. 7 (ix) of the Act; but, if the appeal challenges 
merely the amount to be paid or received, without (piestionmg the 
right to foreclose, the Court-fee payable on appeal will be according 
to Art. 1, Sch. I. on the value of the subject-matter in dispute. 

Where in a foreclosure suit a decree has been passed for a certain 
sum in default of payment of which within a fixed time the property 
shall be foreclosed and the defendant in appeal denies the plaintiff s 
right to foreclose on the ground that he is not liable to pay any 
portion of the sum decreed, the Court-fee payable on the memo¬ 
randum of appeal will be calculated ad valorem on the subject^ 
matter in dispute, according to Art. 1, Sch. I, that is, on t e amoun 
of the decree the payment of which the defendant appeal 

seeks to avoid. The Allahabad High Court has held m a series 

of cases,leading to the Full Bench decision in Raghhtr Prosa^. 


(11) 54 I.C. 733=22 0.0. 289. 

(12) 67 I.C. 968=25 O.C. 30. 

(13) Ibid. 67 I.C. 968=25 0.0. 30. 

(14) Ibid. , . ^ . 

(15) Nepal Jtai v. Debi Prasad, 27 All. 447; (Appeal in respect o| 

a specifiea portion of the sum declared payable for valued 

acceding to^ the principal sum secured by 

V. Qoralli Prasad, 30 All. 547 (foUowed Pefercnce 

29 Mad. 367), Paghbir Prosad v. ShanTcer Bux, 36 All. 40 21 I.«vo7^ 

=11 A.B.J. 1016. 
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Slianker^^ that where a foreclosure suit is dismissed, the memo¬ 
randum of appeal must bear an ad valorem Court-fee on the value 
of the subject-matter of appeal under Art. 1, Sch. I, of the Court- 
Fees Act, as S. 7 (ix), of the Act, does not apply to appeals, and is 
confined to suits only. Daniels, J. when confronted with his own 
ruling on the Bench of Oudh Judicial Commissioner's Court in 
8angai Baksh Singh*s case,^'^ declined to reverse the Full Bench 
view in Raghbir Prosad v. Shanker Bhaksli'^^ and he followed the 
latter case in Prag v. Bliagwan Din}^ The Oudh Judicial Com¬ 
missioner’s Court in Ram Samp Singh v. Gaya Prasad affirmed 
the decision of Daniels,, A.J.C. in Sangat Bakh^s case : and expressly 
dissented from Daniel, J.’s judgment in the Allahabad case. It 
has been observed by the Oudh Court in Ram Sarup Singh v. Gaya 
Prasad-^ that “the provisions in the Court-Fees Act as regards the 
Court-Fee payable in an appeal from such suits are far from clear.” 
The view prevailing in Oudh has been that “where the appeal does 
not raise any dispute as regards the amount payable under a 
mortgage, but only questions the mortgagee’s right to foreclosure 
or sale, or to mortgagor’s right of redemption, then the Court-fee 
payable in appeal should be the same as that payable in the suit 
under S. 7 (ix) according to the principal money expressed to be 
secured by the instrument of mortgage. ”22 This view is in clear 
conflict with the Allahabad view, followed in Madras, and supported 
by the Lahore High Court, but the practical result arrived at 
according to both these academical views is not much different. 

V. Suits for Mortgage, hg Conditional Sale, 

390. CLAUSE 3—Suits on Mortgages by Conditional sale.— 
A mortgage by conditional sale is defined in S. 58 (c) of the 
Transfer of Property Act.^^ It has been held by the Punjab Chief 
Court, that in a suit for declaration that the conditional sale has 
become absolute, Court-fee is leviable on the plaint under S. 7 (ix). 
Cl. 3 of the Court-Fees Act^^ but that a suit “for possession of 
land” by a mortgagee who claims to have foreclosed his mortgage, 
which was by way of conditional sate, under Regulation XVII of 
1806, falls within S. 7 (v) of the Court-Fees Act, and not within 


(16) 36 AU. 40=21 I.C. 723=11 A.L.J. 1016. 

(17) 67 I.C. 968=25 0.0. 30. 

(18) 36 All. 40=21 I.C. 723=11 A.L.J. 1016. 

(19) 1925 All. 734=88 I.C. 888=23 A.L.J. 853. 

(20) 134 I.C. 604=1931 Oudh 353=8 O.W.N". 836. 

(21) Tbid. 134 I.C. 604=1931 Oudh 353=8 O.'W.N'. 836. 

(22) Ibid. 

(23) “Mortgage by Conditional Sale”. “Where the mortgagor 
ostensibly sells the mortgaged proporty-~on condition that on default of 
payment of the mortgage-money on a certain date the sale shall become 
absolute, or on condition that on such payment being made the sale shall 
become void, or on condition that on such payment being made the buyer 
shall transfer the property to the seller, the transaction is called a mortgage 
by conditional sale and the mortgagee a mortgagee by conditional sale.*' 

(24) Auzara Singh v. Ifuhawmnd Khany 134 P.L.R. 1901. 
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S. 7 (ix) of the same section,-® such suits being unknown in the 
Punjab, where the foreclosure takes place under the pi'ovisions of 
Regulation XVII of 1806, in proceedings which are not judicial but 
ministerial. Accordingly, the value of the subject-matter of such 
a suit for jurisdictional purposes, has to be determined by rules 
made under S. 3 of the Suits Valuation Act, 1887, vh., at thirty 
times the revenue.-*^ The distinction between S. 7 (v), and 
S. 7 (ix), which has been pointed out in an Oudh case, is that the 
former covei*s suits for the proprietary possession of land, but the 
lattei' applies where the possession sought is not proprietary posses¬ 
sion, but possession as moi*tgagee in accordance with the alleged 
terms of a deed of mortgage.-^ This distinction is unsound, as 
S. 7 (v), apidies to suits for possession, as proprieto^r, under¬ 
proprietor, lessee, tenant, or possession as mortgagee.-® Under 
S. 7 (ix) of the Court-Fees Act, when a mortgagee brings a suit 
to foreclose a mortgage or where a person holding a mortgage by 
conditional sale applies to have the sale declared absolute, the fee is 
to be calculated in accordance with the principal amount secured 
by the instrument of mortgage. 


Paragraph X. 


Suits for Specific Performance. 

Synops^is. 


IV. Contract of mortgage. 

V. Contract of lease. 

VI. Awards. 


I. Scope and applicability. 

H. Specific performance as main 
relief, 
m. Contract of sale. 

391 SCOPE AND APPLICABILITY.— This paragraph 
provides the mode of valuation, for purposes of Court-fees, of suits 

for specific performance: 

(a) of a contract of sale, 

{ii) of a contract of mortgage, 
iiii) of a contract of lease, and 
<ix>) of an award. 

A suit based on a contract of sale, mortgage, or lease, or on tbe 

basis of an award of arbitrators, of sp^iflc pwformance c 

be claimed under the provisions of Specific Kelief ^ ° 

against the contracting party, would be go^me pounled with 
Court-fees by this paragraph, even though the suit's °ou^^ perfor- 

other reliefs consequential on the main praye specific 

mance. It follows that a suit claiming a relief thanjpec 

performance based on one of the four classes . liable under, 
this paragraph, and against persons not pai 

the contract, is outside the scope of this paragraph._^ 


(25) T^lwmal v. Lai Singh, 20 P.B- 1803. 

(26) 20 P.B. 1893, »upra. 

(27) Hemnath v. Wilaijat Ahmxad, 117 I.C. 

W.N. 491. , , 

(28) Shea Ram Singh v. BarTcan SxngK 

597=14 O.Ii.J. 365. 


766 

1931 


=1929 Oudh 321=6 O. 


Oudh 366—134 I.Q 



356 


The Court-Fees Act. 


[Chat. III. 


Illustrations. 

392. (1) Suit by mortgagee for possession op land on 

GROUND OF OUSTER BY MORTGAGOR. —Where a plaint seeks to 

recover possession of a certain garden land, of which 

plaintiff alleges that he was put in possession, under certain 

deeds of mortgage, and from which he was subsequently 

ousted by defendants, the suit is not one for specific performance of 

-a contract, so as to fall under Cl. (x) (6) of S. 7 of the Court-Fees 

Act, but would fall under paragraph (e) of Cl. (v) of S. 7 of the 

Act, chargeable with an ad valorem fee on the value of warden 
land.29 

393. (2) Contract of guarantee. —A suit based on 

a contract of guarantee, to specifically enforce the defendant’s 

contract to restore certain villages to plaintiff, to do all acts neces¬ 
sary to give them full possession and for compensation, does not 
fall within the purview of S. 7 (x), but come under S. 7 (1) of the 
Court-Fees Act.^® 

394. (3) Contract op exchange. —A suit for the 

specific performance of a contract of exchange falls under S. 7 (x), 
Cl. {a) of the Coui-t-Pees Act. ^‘The subject of exchanges is 
dealt with in Chapter VI of the Transfer of Property Act, and an 
examination of the provisions of Ss. 118, 119 and 120, shows 
that the Legislature has put an exchange on the same 

footing with a sale in almost every respect.”®^ It has been 
pointed^out by the Lahore High Court, in Kundan Lai v. Anand 
Saimp,^~ that a transfer of property in completion of an exchange 
can be made only in manner provided for the transfer of such 
property by sale; and according to S. 120, Transfer of Property 
Act, each party has the rights and is subject to the liabilities of a 
seller as to that which he gives, and has the rights and is subject 
to the liabilities of a buyer as to that which he takes,” and their 
Lordships were of opinion that ‘'apparently the framei-s of Cl. (x) 
of S. 7 of the Court-Fees Act contemplated that for the purposes 
of Court-fee under this clause an exchange also would be dealt with 
as a sale; for othemvise there is no reason why separate provision 
should not have been made relating to exchange in this clause seeing 
that separate provisions have been made relating to contract of sale, 
contract of mortgage, contract of lease and an award. It is 
submitted that the Court-Fees Act is very defective in places, and 
the above construction though verj- reasonable, is nevertheless one 
which supplies an evident omission however inadvertent: and the 
point can easily be made clear by an amendment adding, "contract 
•of exchange” in S. 7, Cl. (x). 

(29) Chelamall v. Fazlbeg^ 33 P.R. 1880. 

(30) Clvum-ihai v. Secretary of State^ 1890 P.J. 204. 

(31) Lai v. Anand Sarup, 73 I.C. 709=1923 Lah. 456. 

(32) Ibid. 73 r.O. 709=^923 Lah. 456. 

(33) Tbid. 73 I.C. 709=1923 Lah. 456. (This ruling is dout>ted hy 
^tyamurthi, on the ground that an exchange is not a mutual sale within 
the meaning of Transfer of Property Act, as sale is a transfer of ownership 
in exchange, for a price paid or promised, and the price must consist off 
money to constitute a sale— see 2 Luck. 575 and 1927 Oudh 204). 
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396. (4) Ben AMI transaction.— Where the plaintiff 
brought a suit praying for a declaration that a certain purchase 
made in the name of the first defendant was a benami transaction 
for the plaintiff, and for an order that the defendant should execute 
a conveyance of the property to him, it was held, by the Bombay 
High Court, that a decision of the lower Court, holding that a suit 
is one for specific performance of a contract of sale, and to be 
valued according to the amount of the consideration-money, being 
a decision as to the class to which a suit belong-s, was appealable. 
The ease had to be remanded to the district Court to be disposed of 
according to law, without an expression of opinion on the contention 
that the Subordinate Judge was wrong in law, and that the suit 
was one for a declaratory decree wliere consequential relief was 

prayed.®"* 

396. (5) No AGREEMENT TO PERFORM. —Whci’c plaintiff 

sued for a certain share of land on the allegation that 
before an auction of the land, parties had entered into an agree¬ 
ment to buy and pay for the land in partnership, and thereafter 
to divide it amongst themselves, and that they had paid their quota 
of the portion of the purchase-money deposited on date of sale, 
and were willing to pay the balance, but were wron^ully ^efiised 
their share bv the defendants, it was held by 

Court, that the suit was not specifically covered by Cl. 10, ot /. 
of the Court-Fees Act, there being no agreement to perform; the 
contract to buy the property was complete, and title in the pro¬ 
perty purchased, vested in the plaintiffs as joint ownei^; 
accordingly, the value of the suit was 30 times the jama of the 
share claimed in the land, the possession of which was sued for. 


(6) Suit for possession by lessee. —A suit for possession 
by the lessee of land comprised in a lease, is not a suit for specific 
performance of the contract of lease, and the Com ee paj 
on the plaint should be the same as in a suit for possession The 
value of the relief asked for on appeal would determine the Court- 
fee payable on the memorandum of appeal in such suit. 


(7) Suit fob refund of purchase-money. —Ordinarily, a 

suit will not lie for the specific performance of a to pay 

money. But the case of a vendor is an exception to the nilc a 

the Court will grant the vendor specific „ 

contract against the purchaser. Where the plmn , i 
vendor for recovery of the unpaid sale 
the plaintiff’s willingness to perform Part o? 

tnanec.” The form of the decree is that the 

liberty to prepare and execute a conveyance to the defendant as 


(84) BHan Kitt^r p. L 1901. 

(35) Nanda Sinffh v. Sunder S.ngh, 37 f ^-7 ^,14—28 AWN 

(36) Ghulam. Sahir v. ITarain Frosad. 5 A.U.J. 634—28 A.W.N. 

Naidu j 

a85==(1918) M W.N. 896=9 L.W. 19=35 M.L.J. 89. 
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an escrow to be delivered to the defendant on payment of the 
purchase-money after the conveyance is ready.^s Where, however, 
the contract is that the vendee should pay the purchase-money 
first and the vendor should execute the conveyance afterwards, 
the proper decree would be a direction that the defendant should 
pay followed by a direction that the conveyance should be executed 
after payment.^** Where plaintiff sues for refund of part 
purchase-money paid to the defendant, who had executed a sale- 
deed in his favour, on the allegation that the defendant had 
practised fraud upon the plaintiff by suppressing important facts 
in connection ^vith the sale, and he pays for declaration to that 
effect, and damages, the suit is not for specific performance of the 
contract of sale, but for cancellation of the sale, falling within 
S. 7 (iv) A. of the Court-Fees Act, as amended.^® 

397. SPECIFIC PERFORMANCE AS MAIN RELIEF- 
PRAYER FOR DELIVERY OF POSSESSION. —This clause 
applies where the suit is for specific performance alone, or at least 
as the main relief, with same other relief as merely ancillary, and 
constituting only a part of the specific performance of the contract 
of sale. 

398. (a) Allahabad—It Avas held, by the Allaftabad 

Iligli Court, in Mohi-udffm v. Majli<{ that where the vendor 

agrees to sell, and the vendee to buy. immoveable property, contin¬ 
gent on the vendor's title being declared in a pending suit, a suit 
by the vendee, for execution of a conveyance and for possession of 
the property, is virtually one for the specific performance of a 
contract. This was followed iii Nihal Smgh v- Seuur where 

it Avas held that ‘Svhen a vendor contracts to sell, he contracts as 
laid doAAm in S. 55 of the Transfer of Property Act, to execute a 
proper conveyance of the property to the buyer, tender it to him 
for execution at a proper time and place on payment of the amount 
due in respect of the price. He also contracts to giA'e to the buyer 
or such person as he directs such possession of the property as its 
nature admits." Accordingly, Avhere a plaintiff was seeking to 
enforce the contract of sale, viz,^ to force the vendor to do that 
AA'hich he Avas bound to do under that contract, that is, to execxite 
and regi.ster a sale-deed and to hand oA'er possession of the pro¬ 
perty, the suit Avas held to be in substance and in form a suit for 
specific perfoiTnance of a contract, and Court-fees Avas ])ayable in 
accordance with Cl. x of S. T of the Court-Fees Act.^* 


(38) The form of decree. In such a case will be found in Morgan v. 
Briscoe, (1886) 31 Oli.T). 216; 66 L.J.Cli. 194; 53 L.T. 852; 34 W.B. 
193; and is set out in. Seton's judgments and orders, Vol. II, pp- 2174, 2175. 

(39) 49 I.G. 385 (386, 387), svpra, 

(40) In re hakshmi Ammal, 91 I.C. 729=49 M.Li.J. 608=1925 M. 
W.N. 826=1926 Mad. 96. 

(41) 6 All. 131=4 A.W.W. (1884), 42. 

(42) 38 AU. 292=14 A.L.J. 434=35 I.C. 275. 

(43) Ibid, 38 All. 292. (The subsequent transferee was also made a 
party to this case under the terms of S. 27 of the Specific Relief Act.) 
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399. (b) Calcutta.—The Calcutta High Court, held in 
Madan MoJian Singh v. Gaja Prosad Singh, that ‘"^a plaintiff 
may sue, not only for an executed and completed conveyance on 
the basis of an alleged executory contract, but also to recover 
possession, the right to which springs out of the contract”; but, 
where the plaintiff not merely seeks specific performance of the 
alleged contract of sale, but also asks that the defendant may be 
compelled to execute a conveyance, and to deliver possession of 
the property to him, the suit is in substance one for possession of 
the proijcrty, and ought to be valued under S. 7, Cl. (v) of the 
Court-Fees Act, 1870, according to the value of the subject- 
matter.'*^ An earlier decision of the Court in the case of Ranjif 
Sinha v. Kalidasi Dehi,^^ was referred to in meeting the contention 
that the plaintiff had no cause of action for delivery of possession 
till the conveyance has been executed in his favour, and his title 
comi3leted. 

400. (c) Madras—In KrisInKtsanii v. Siitidarappd Aygar,'*'^ 
the contract of sale had been entered on behalf of a Hindu minor, 
by his mother and guardian, and was held binding on the minor. 
The vendee sued for specific performance of the contract and for 
possession, and Court-fee on the prayer for possession was held 
payable apart from tbe Court^feo on the relief for specific perfor- 
mance of the contract of sale including the relief for the execution 
of a conveyance by the infant’s mother on his behalf. And in 
Nar^aya^ia Kavirayan, v. Rand<isanii Goxindan,^^ it was held that 
the right to possession in such a case arises coincident 3 ’’ with the 
right to the execution of a conveyance by the defendant. Both 
rights are declared under S. 55 of the Transfer of Property Act. 
In Krishnammal v. Manandiar Sundararaja Aiyar,*^ Tyab.p, d. held 
that the effect of S. 55 (i) (/) of the Transfer of Prapeiy Act. 
when read with S. 54 of the same Act, and with the Registration 
Act is that, in the absence of an express agreement to transfer 
possession independently of the registered conveyance, tlie peiwn 
agreeing to purchase has no right to possession of the pi ope y 
until the conveyance is completed. This ruling is directly agains 
the ruling in 18 IMadras 415, and has been distm^iished and not 
followed in Sundara Ramanujam v. StvaUngam Pdlat, where the 


(44) 11 T.C. 228=14 C.L.J. 150. 

(45) 11 I.O. 228 (229)=14 C.L.J. 159. , 

recovery of possession being in no nTiy repugnant, o y 

(47) 18 Mad. 415. 

(48) 22 Mad. 24=8 M.L.J. 1^7 CA 

Sundararaja, 22 I.C. 912—15 M.L.T. 103 ( of a couveyauco 

W 147 rSuit bv a vendee for possession on basis ot a cou\eyaJi^ 

obtained in execution of a ”di^Ven*t (Causes 

a .150 against persons not parties to that dcir , 

"(4")^22 I.C. 912=15 M.L.T. 103=(1914) M.W.N. 200=1 L.W. 

(50) 77 I.O. 542=1924 Mad. 360=47 Mad. 150=18 L.W. 333 
=45 M.L.J. 431. 
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AUahabad view in 6 All. 231 and 38 AU. 292, was relied upon, for 
holding that both the rights, viz., the right to the sale-deed and 
the right to possession spring out of the same contract though one 
necessarily precedes the other and consequently the delivery of 
possession is a part of the specific performance of a contract of 
sale unless the tenns thereof show that the vendee was not under 
an obligation to deliver possession. The conclusion reached was 
that a suit to enforce specific performance of a contract to sell 
immoveable property by directing execution of a proper sale-deed 
in favour of the plaintiff on his paying the price into Court and 
for recovery of possession is a suit for specific performance falling 
under S. 7, CL x (a) of the Court-Pecs Act and not one for posses¬ 
sion falling under S. 7 (v) (e) of the said section. A suit for 
specific performance is, in its essence, different from a suit for 
possession and the mere fact that possession is also claimed in 
such a suit does not render any the less a suit for specific perfor¬ 
mance. Court-fee in such a suit is, therefore payable on the 
amount of the consideration.^ 

401. (d) Punjab—The Calcutta view in Mada.n Mohmi 

Singh's case--14 C.L.J. 159—was followed by the Punjab Chief 
Couit in N(ith€ K}i<in v. Khnn^ in the absence of anj’’ 

authorities to the contrary being cited before the Court. 
It was observed, however, that “the main relief asked, 
was specific perfonnance of the contract hy execution of a sale- 
deed. and the claim for possession , appeared to be subsidiari- to 
the main relief.^’ In a later ease, of Gopaldas v. Parma Nand,^ 
similarly, it was held that the suit was one for possession of land 
alleged to have been sold, and the additional prayer that the 
defendants may be ordered to execute a sale-deed was an ancillary 
relief. In Kundan Lai v. Anand Samip* S. 7 (x), was applied to 
an exchange transaction. In Fnhir Chand v. Hayyi Datt,-* where 
the plaintiff had agreed to purchase a shop from the defendant 
for a certain price, and a sale-deed was executed, but it was 
not registered, and the defendant having subsequently sold the 
shop to a third person, the plaintiff sought three reliefs :—(1) the 
return of the original deed, or (2) in the alternative, execution of 
a fresh deed; and (3) registration of the deeds: but no relief for 
possession was asked, as plaintiff alleged to be in possession of the 
shop. It was held by the Lahore High Court that the Allahabad 
cases in 6 All. 231, and 38 All. 292, were not distinguishable on 
the ground that the plaintiff in the Lahore case being in possession 
did not require the relief as to possession, as there may be a suit 
for specific performance of a contract without any prayer for 
possession.® This view has been followed in Shivdied v. Shiv 

I _ 

(1) Ibid. 77 I.C. 542=1924 Mad. 360=47 Mad. 160. 

(2) (1918) 46 I.C. 534. 

(3) (1917) 60 I.C. 512. 

(4) 73 I.C. 709=1923 Lah. 456. 

(5) 80 I.C. 953=5 Lah. 75=19^4 Lah. 439. 

(6) Deonandan P^raitad v. Janki Singhs 56 I.C. 322=5 Pat.L.J. 314= 

1 Pat.L.T. 325=(1900) Pat. 266. Cited in 80 I.C. 953=5 Lah. 75= 
1924 Lah. 439, svpra . 
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Ra7)idas,'^ whei’e the ISIadras view in Sundam Rama'tnijam^s case,® 
is relied upon for dissenting from the two earlier Punjab cases,® 
in Gopald-as v. Parma Nanid, and Nathe Khan v. Mnhammad Khan. 

402. (e) Oudh- -The Oudh Judicial Commissioner’s 
Court holds the view that inasmuch as in a suit for specific perfor¬ 
mance of a contract of sale, and for possession of the property 
agi*eed to be sold, the relief for specific performance is the main 
relief, and not ancillary to the claim for possession, a separate 
Court-fee is, under S. 17, of the Court-Fees Act, payable on such 
relief both in the original Coui’t, and the Court of appeal.^® 

403. (f) Patna.—The Patna High Court follows the 
view taken by the Calcutta High Court, in Madan Mohan Singh v. 
Ga}a Prasad. Singh, and has held that a suit for specific perfor¬ 
mance of a contract to sell immoveable projierty, and for reeovei*y 
of possession of the property should be valued according to the 
market-value of tl:o property under S. 7 (v), of the Court-Fees 
Act, and not aceoiding to the amount of the consideration money. 

404. (a) CONTRACT OF SALE—Relief by delivery of 
possession.—A suit by plaintiff alleging a contract of sale, in which 
the i^raver is that the defendants might be compelled to complete 
the sale*to the plaintiffs, by the execution of a conveyance, and the 
registration of the sale-deed, and for possession of property has 
been held to be in substance one for specific performance of a 
contract of sale, falling undei* S. 7, Cl. x, of the Court-Fees Act. 
The Allahabad High Court took this view in Mahiuddin Ahmed 
v. Majlis Rai,^- and this was accepted as correct, by Tudball, J., 
in Nihal Singh v. Sewa Ram.^^ The Calcutta High Court took 
a different view in Mevdan Mohan Singh v. Gaja Prosad Singhj^'^ 
and this view was followed by the Punjab Chief Court in Nathe 
Khan v. Mnluimnuid KhAin^^ and in Gopeddas v. Par'inanand,^^ 
but, an opposite view was taken by the Madras High Court in 
Nara/yana Kaoirayam v. Kaatdasami Gounden^"^ and in 
Krishnasami v. Snndara.ppayar.^^ However, compare Krishnam- 
mal 'v.SiindatXDraja Aiyar,^^ which was distinguished and not 


(7) 111 I.C. 72=1928 Lah. 035. 

(8) 47 Mad. 150, supra. 

(9) 40 I.C. 534, supra, and 60 I.C. 512, supra. 

(10) l?am Ni^ v. Balkaran Singhy 60 I.C. 654=23 O.C. 388. 

(11) Ram Bahadur v. Banwarilal (118 I.C. 134=1929 ® 7/* 

also see Deonandan Prasad v. Janki Singh, 56 I.C. 322. Wl.ere 1 . 

of the Calcutta High Court, in Madan Mohan Singh’s case is cited with 

approval. 


(1^) 6 All. 231 (F.N. 41, ante). 

(13) 38 All. 292=35-I.C. 275 (F.N. 42, ante). 

(14) 14 C.L.J. 159=11 I.C. 228 (F.N. 45, 

(15) 46 I.C. 534=128 P.W.B. 1918 (F.N. 2, a>nte) . 

(16) 60 I.C. 512 (F.N. 25, ante). 

(17) 22 Mad. 24=8 M-L.J. 147 (F.N. 48, ante). 

(18) 18 Mad. 415=5 M.H.J. 164 (F.N. 47, ante). 

(19) 22 I.C. 912=15 M.L.T. 103=(1914) M.W.N. 200 (F.N. 49, 
ante). 


C—46 
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fo^o^ve(i in Sundara Ramanuja v. Sivalinga PUlair^ The Madras 
view now very distinctly agrees with the Allahabad view, that a 
suit to enforce specific performance of a contract to sell land, and 
for possession of the property agreed to be sold is a suit for specific 
perfonnance falling under S. 7, CL x (a), of the Court-Fees Act: 
and such a suit is not a suit for possession falling under S. 7, 
Cl. v (e), nor is it one which embraces “two or more distinct 
subjects’’ within the meaning of S. 17. of the Act. The delivery 
of possession is a part of specific performance of contract of sale, 
unless the terms indicate that the vendor was not under an 
obligation to deliver possession, although the decree may liave to 
he executed to obtain delivery of possession."^ The C.ahorr High 
Court, has in later rulings followed the Allahabad and ^Madras 
view x'icTc Rnndxin LaZ v. Arxmd Sax'xiPf^^ where an exchange was 
held to be on the same footing wiih a sale, and in FaJ:ir Chnnd v 
Rrmidatt and Sliivdinl v. Shiv Ram where a suit for 

specific performance of a contract to sell by execution of a sale- 
deed and for possession of land was held to be governed bv S. 7, 
CL X (n). and not under S. 7 (v), in respect of the' relief 
for delivery of possession in such cases. The Ouph Jt'dicial 
C oMMi>sioxER s Court held the relief as to delivery of possession 
ancillaiw to the relief for specific performance, and separately 
chargeable under S. 17, of the Court-Fees Act,"® but the Patna 
view is that a suit for specific performance of a contract and for 
po.sse.ssion is to be valued for the purpose of Court-fees under 
S. 7 (v), of the Act, and not on the amount of sale-consideration 
as provided by S. 7 (x) (ff).-® 

405. (b) CONTRACT OF MORTGAGE.— The Pun.jab Chief 
Court, pointed out in Chelamal v. Fazlheg?^-* that a suit to 
recover possession of a date-garden, of which the plaintiff alleged 
that he had taken possession under his contract of moidgage^ but 
from which he was subsequently ousted by the defendant, could 
not be treated as a suit for the specific performance of the contract, 
but had to be valued for purposes of Court-fee as an ordinary 
suit for pos.session, on the basis of unlnAA-ful ejectment, falling 
under S. 7. (v) (c), of the Court-Fees Act. and would be charge¬ 
able with ad valox-em fee on the market-value of the garden-land 
in suit. A suit would fall under CL x of S. 7. where a 
mortgagor or mortgagee has performed his part of the contract, 
and the other party is in default in the performance of his part of 
the contract, e.g.y when the loan is advanced and the mortgage- 


(20) 77 T.C. 542=47 Mad. 150=1924 Mad. 360. 

(21) Thid. 77 T.C. 542=47 itad. 150=1924 Mad. 360. (F.N. .50 ante. 
Oomparo 1916 (1 JI.W.N. 77), suit for possession against mortgagee from 
vendor, or a person not bound bv the Court Act of sale. 

(22) 73 I.C. 709=1923 Lah. 456. 

(23) 5 Lah. 75=80 I.C. 953=1924 Lah. 439. (F.N. 25, ante)- 

(24) 111 T.C. 72=1928 Lah. 635. (F.N. 7 ante). 

(25) 60 I.C. 654=23 O.C. 388. (F.N. 10 ante). 

(26) 118 I.C. 134=1929 Pat. 642. (F.N. 11 ante). 

(26-a) 33 P.R. 1880. 
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deed is not executed, or vice-versa,^"^ In a mortgage suit, where 
plaintiffs claim to recover money due on a mortgage-bond by sale 
of the mortgaged properties and the propei*ty was ordered to be 
sold subject to the moi’tgage of defendant 3, but plaintiff api)ealed 
against the latter part of the decree, praying for its modification, 
by declaration that defendant 3*s bond had no priority of 
charge over his own, it was held that the relief souglit was 
not declaratory, but ad valorem Couii:-fee was to be ]>aid on the 
value of the lien which the plaintiff-appellant sought to destroy.-® 

406. (c) CONTRACT OF LEASE: Valuation of suit for 
Court-fee. —Where an agreement of lease, for the purpose of 
clearing certain jungle lands, was made under winch a lease was 
to be granted to lessee after the land had been cleared, and the 
plaintiff prayed that his Maurasi Mohfn'ari i*ight in certain lands 
be declared and a decree passed against the defendants for 
directing them to grant him a lease, and the y(‘arly rent payable 
on the lease was Rs. 71, but the plaintiff had valu-^d the suit for 
pui^poses of jurisdiction at Rs. 1.100, it was held, by the C.vl,cutt.\ 
High Court, that under the provisions of S. 7, Cl. x (c). of the 
Coui’t-Pees Act, the proper valuation in a siut between a landlord 
and tenant for delivery by the landlord of a lease was to he deter¬ 
mined accoi’ding to the amount of the rent of the land payable for 
the first year of the term in respect of which the lease was claimed; 
and, that under S. 8, of the Suits Valuation Act that would he the 
valuation for purposes of jurisdiction; and that there were no 
materials upon which the plaintiff could arrive at the valuation 
of the suit at Rs. 1,100.^ 

407. Suit for possession by lessee.—A suit by a lessee 

to obtain possession of the property comprised in his lease 
and of which possession has not been given is not governed by 
this clause, but falls within the purview of S. 7. Cl. (v) (c).®® 

Where plaintiff let a house to defendant on lease expiring on a 
certain date, and defendant sub-let the premises, and as he could 
not get possession from his sub-tenant, he brought a suit and 
obtained a decree, and plaintiff then filed a suit against defendant 
claiming possession, and that the decree obtained against the sub¬ 
tenant was not binding on him, and for an injunction against 
defendant not to take possession, it was held that the defendant 
could not be restrained from obtaining the benefit of his decree, and 
had nothing to do with the dispute between plaintiff and the 
defendant.®^ 

408. Value for jurisdiction. —Tn order to determme 

the jurisdiction and the Court-fee payable in a suit for 
specific performance of a contract to g rant a lease _e 

(27) 33 P.R. 1880. 

(28) 51 I.C. 786=4 Pat.L.J. 323. 

(29) Port Canning and Ixind, Improvement, Co., Ltd. v. Boson Ali 
Mollah, 15 I.O. 46. 

(30) 28 A.W.N. (1908), p. 201. 

(31) Nasarvanji Cawasji A^rjani v. Shahajadi Brgam, 66 I.C. 768— ) 
24 Bom.L.B. 378. 
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suit must be first valued for payment of Court-fees in 
accordance with the imle embodied in S. 7, Sub-S. (x), 
Cl. (b), of the Court-Fees Act. This value is to be computed 
according to the aggregate amount of the fine or premium, if any, 
and of the rent agreed to be paid during the first year of the term. 
S. 8 of the Suits Valuation Act provides that where, in suits other 
than those referred to in the Court-Fees Act, 1870, S. 7, 
paragraphs v, vi, ix, and paragraph x. Cl. (d), Court-fees are 
payable ad valorem under the Court-Fees Act, 1870, the value as 
detenninable for the computation of Court-fees and the value for 
purposes of the jurisdiction shall be the same. The right con¬ 
struction is not that the valuation for purposes of jurisdiction is 
to be determined first by the market-value of the property, and to 
take that for the purposes of payment of Court-fees, as '‘this 
would be to nullify the provisions of S. 7, of the Court-Fees Act,'" 
but the correct view is that the valuation for the pui’poses of 
jurisdiction should, in the cases mentioned there, follow and be 
the same as the valuation for Court-fees.^^ The view taken in this 
case, is supported by the decisions in Hari Sanker Butt v. Kali 
Kumar which approved the earlier cases of Bai Varunda 

Ijak.diyni v. Bai Maulgiwri^^ and Yelu Goundan v. Kumaravehi 
GouTidan,^’^ “The substance of the matter is that the valuation 
for as.sessment of Court-fees controls the valuation for purposes 
of jurisdiction. “3® Under S. 8 of the Suits Valuation Act, 
S. 7. (xl (d), is excepted and’so, unlike Cl. {a) to (c) of the 
paragraph, the value for jurisdiction and Court-fee need not be 
the same under S. 7, (x) (d), of the Act.®''' 

409. (d) AWARDS. —An award is inforceable by 

suit in a Court of competent jurisdiction, notwithstanding 
provisions under S. 15, of the Indian Arbitration Act.®® 
The Lahore High Court held in Jai Naroin Bahu Lai 
V. Naraindas Jainimal,^^ that there is no reason in principle 
that an arbitrator should not go on simultaneously if 
the di.spute between the parties before him, is also pending for 
adjudication in a Court of law; and there is no statute law in 
support of the proposition that an award made after the com¬ 
mencement of an action must be treated as invalid, even though 
the award deals with a question which is not a matter in contro¬ 
versy in the action. An award made after the commencement of 


(32) Sailen^ra Naih v. Ham Charan PaJ, 66 I.G. 268=34 C. 

li.J. 94=25 C.W.N. 768. Citing 32 Cal. 734=9 C.W.N. 690; 18 Bom. 
207; 20 Mad. 289=7 M.L.J. 30. 

(33) 32 Cal. 734=9 C.W.N. 690. 

(34) 18 Bom. 207. 

(35) 20 Mad. 289=7 M.L.J. 30. 

(36) Saitendra NatJi ilitra v. BamchoTian Pal, 66 I.C. 268=34 O.L. 
J. 94=25 C.W.N. 768, supra. 

(37) See S. 8, Suits Valuation Act, 1887. 

(38) Jai N^arain Bobu Z>al v. Ifaraindas Jaini Mol, 69 I.C. 585= 
3 Lah. 296 (313)=1922 Lah. 369. 

(39) Ibid, 69 I.C. 585 (586)=3 Lah. 296=1922 Lah. 369. 
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an action can be hold invalid only if the action embraces the 
dispute decided by the arbitrator. Similarly, an award made 
pending a suit, dealings with matters which are not the subject- 
matter of the action, involves no encroachment upon the juris¬ 
diction of the Court.^® The provisions of Chapter 11, of the 
Specific Relief Act, 1877, as to contracts which may be specifically 
enforced, apply mutatis mutandis io atvards.*^ S. 7, x (d), deals 
with ^its for specific peiTomianee, and not with applications for 
execution of awards which are enforceable under S. 15 of the 
Indian Arbitration Act, as if the award were a decree of Court. 
The section refei*s to suits for specific perfoi-mance of awards and 
not for enforcement, by specific performance, of agreement or 
•contract to refer.**- Where in pui'suance of an agreement to 
refer to arbitration, the Court appointed arbitrators and an award 
Avas passed which was attacked by the parties on the allegation of 
the misconduct of the arbitrators, and the award ivas set aside, 
and the parties preferred an appeal under the provisions of S. 104, 
C.P.C., it was held, that the fee payable was not computable under 
this clause, but under Art. 17 (vi), of Sch. II, of the Court-Fees 
Act. An application for filing of a private award under the 
provisions of the Civil Procedure Code, Sch. II, (paragraph 20), 
is no bar to a regular suit to enforce an award. There is a clear 
■distinction between the summary remedy provided by Civil 
Procedure Code, and a regular suit to specifically enforce an 
award.^® 

410. Award, whether a contract.—There is a conflict 
of view on the question whether a suit to enforce an 
award can be treated as a suit to specifically enforce a ‘ * contract. 
In Snkho Bihi v. Ram Sukh Das,'^^ a suit for money under an 
aAvard was held to be virtually a suit to have the award specifi¬ 
cally enforced, (and was governed by Art. 113, of the Jjimitation 
Act), and the same article was held applicable in a similar suit 
later,-*® But it is difficult to see how a suit for a sum of money 
can in any light be regarded as a suit for specific performance. 
Again, it has been held in Sornavalli A.mmal v. M'uthnyya 
SastrigaZf"^^ by the Madras High Court, that a suit to enforce an 
award cannot be treated as a suit to enforce a '^contract,’’ in the 
ordinary sense. It was observed that *‘it is true that S. 30, of 
the Specific Relief Act directs that the provisions of Chapter II 
of that Act shall apply to awards. It cannot on that ground be 
contended that awards are contracts, because it Avould have to be 
similarly contended that directions in a will or codicil to execute 
a particular settlement, which are included in the same section, 


(40) Thid. 69 I.C. 685=3 Lali. 296=1922 Lah. 369. 

(41) Section 30, Special Relief Act, I of 1877. 

(42) U. Thi Ha v. H. ThudatJiana, U.B.R. (1909) 2nd quarter. 

(43) Suhraya Clietti v. Sadasi/va Ghetti, 20 Mad. 490, Brij Mohan Lai v. 
SMam Singhy 24 All. 104. 

(44) 5 All. 263. 

(45) Jtaghuhar Dial v. Mado/n Mohan Lai, 16 All. 3. 

(46) 23 Mad. 593. 
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are also contracts, which would be ahsiird. “No doubt, an 
award springs out of an agreement to submit to arbitration, but 
the award itself is a decision of the arbitrator binding upon the 
parties as a decision.'’'*® This was followed, by Allahabad High 
Court, in Sheo Ndrain v. Beni. MadJio,^^ and the earlier Allahabad 
decisions in Sukho Bibi v. Ram Sukh Dasf^ and Raghuhar Dial 
V. Madan Mohanhd were distinguished. In Bhajahari Saha 
Banikga v. Beharg Lai Ba.sak, the Calcutta High Court observed 
that a valid award is operative even though neither party has 
sought to enforce it by suit, or by application under the Civil 
Procedure Code. Where an award made by the arbitrators 
appointed by the parties results in the merging and extinguishing 
of all claims embraced in the submission, and vesting of right to 
possession of certain property in the plaintiff, a suit for recoveiy 
of possession of land, on declaration of plaintiff's right thereto on 
the basis of the awai’d will not be a suit for specific performance 
of the award, but an ordinary suit for possession of property to 
which Alt. 144. of the second schedule of the Limitation Act 
applies.- It may be noticed that S. 7. x (d), does not use the 
words contract to refer—but an aivard. 

Para. XI.—Saits hctn'cca J.ttvdlord and Tenants. 

Synopsis. 

I. Amendments. jurisdiction. 

H. Scope and application. TV. Clauses, (a), (b), (c), (cc); 

HI. Valuation for Court-fee, and (d), (e), and (f). 

411. AMENDMENTS. —Clause Ccc), "was inserted by, 
S. 2 (1). of the Court-Fees Amendment Act VI of 1908. The 
words immoveable property** in clause (e), and in the last 
sentence of this paragraph have been substituted for the word 
“land” bv S. 2, (ii) of the Court-Fees Amendment Act, VI 
of 1905. 

412. SCOPE AND APPLICATION.— The words “land¬ 
lord”, and “tenant,” include ex-landlord and ex-tenant. This 
was so held by their Lordships of the Privy Council, in Kamani 
Indusirud Bank v. Satya Nira'njan Shaw, in interpreting 
S. 14 and 15, of the Calcutta Kent Act, 1920. It was observed 
that “in order to give any working effect to the Act it is necessary 
that the words landlord and tenant “must include, as they often 
do in ordinai’y parlance, ex-landlord and ex-tenant. An action 
by ex-landlord against ex-tenant might ordinarily be described as an 
action of landlord against tenant.”® This paragraph prescribes 
the Court-fee in certain specified classes of suits between landlord 

(47) 23 Mad. 593, supra. 

(48) 23 Mad. 593, supra. 

(49) 23 All. 285. 

(50) 5 All. 263 (F.N. 44, ante). 

(1) 16 All. 3 (F.N. 45, ante). 

(2) 33 Cal. 881 (4 C.L.J. 162). 

(3) 1928 P.C. 227 (230), also see 1933 Pat. 664 (F.N. 17) and £ 
Pat. 260=74 I.C. 619=1923 Pat. 380 (F.N. 14). 
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and tenant, viz.. Cl. (a), (?>), and (cc), relating to suits by 
landlords, against tenants, and Cls. (c), (c/), (c), and (/) , relating 
to suits by tenants against landlords. A suit based on title to the 
property against pei-sons not standing in the relation of landlord 
and tenant cannot be governed by paragraph XI of S. 7, of the Act 
for ejectment against certain defendants. 

llhistrations. 

413. (1) Suit by landlord against tenant and a 
stranger.—A suit brought by plaintiff landlord for eject¬ 
ment against certain defendants after the expiry of the 
term of the lease, and against another person, who was really 
licensee of the other defendants and had no title to the land, and 
against whom, therefore, the plaintiffs in their plaint asked for a 
declaration of their title, and also a relief against the defendant as 
a trespasser, was one not strictly within the contemplation of 
S. 7 (x).^ Where there is no relationship of landlord and tenant 
between the plaintiff, and certain defendants, a suit for ejectment 
against those other defendants cannot proceed without a prayer for 
declaration of title.® 

414. (2) Suit for declaration of occupancy rights.— 
A suit for declaration of title, as an occupancy tenant 
in a certain holding, under S. 95, of the United Provinces Tenancy 
Act, falls under Art. 5, Sch. II, of the Court-Fees Act, laying down 
a Court-fee of annas eight only on a plaint or memorandum of 
appeal in a ‘‘suit to establish or disprove a right of occupancy.^’® 

415. (3) Suit for assessment of fair and equitable 

rent.—Under S. 7, (xi), of the Court-Fees Act, Court- 
fee is payable upon the rent “payable for the year next 
before the date of presenting the plaint.’* The clauses in this 
paragraph do not provide for a suit for assessment of rent which 
implies that no rent was paid previously by the defendant or that 
the rent payable is uncertain and depends upon a determination by 
the Court. Therefore, a suit for recovery of possession with mesne 
profits of eeidain land alleged to be given to the defendants in lieu 
of services to be rendered by the defendants on condition that the 
plaintiffs would be entitled to take kJias possession of the land 
either when the services were no longer required, or when the defen¬ 
dants ceased to render those services; or a suit, in the alteniative, 
for assessment for rent and for recovery of specific sums^ as 
damages for use and occupation of the land, was a suit to obtain a 
declaratory decree where consequential relief was prayed, and that 
it came within S. 7, Cl. (iv) (c), and not under S. 7, Cl. (xi), of the 
Court-Fees Act.*^ _ 

(4) llira Lai Banerjce v. Sureruira Nath Sarbanga, 91 T.O. 488=1926 

Cal. 504. __ 

(5) Framcrflia Nath Ganguly v. Amiraddi ShciTch^ 55 T.O. ^*^'^—24 0. 

W.N. 151. (Also see cases under Ol. v (xi) (c), 31 ^Lid. 14; 5 Pat. 208; 
32 Cal. 268; 1933 Nag. 312. * 

(6) Ratan Singh v. Khem Karam, 44 I.C. 608=16 A.L.J. 167=40 
All. 358. 

(7) DhanulchShari Tewari v. Mani Sonar, 100 I.C. 913—6 Pat. 17= 
1927 Pat. 123=8 P.L.T. 366. 
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416. (4) Suit by landlord for declaration of kudi- 
varam rights.—Cl. (xi), of S. 7, is applicable when the 
suit is based on a lease, but not when the plaintiff also wants 
a decree establishing his title.® Where the Inamdar claimed both 
Varams, and the right to eject the tenants after due notice by 
virtue of his title to the Kudivaram, and the tenants did not dispute 
his claim to the melavaram, but asserted occupancy rights; the suit 
was held to fall under S. 7, (iv) (c), to obtain a declaratory decree, 
that plaintiff is entitled to the hudivarann, and consequential relief 
of possession.® 

417. (5) Suit by alleged tenant against landlord, and 
third person,—A suit by a person, alleging that he was a tenant 
dispossessed by his landlord, against the landlord and a third 
person who is in possession of the property, is not one between 
landlord and tenant, and Court-fees should be paid under 
S. 7 (v), of the Act.^® 

418. VALUATION FOR COURT-FEE AND JURISDIC¬ 
TION. —In the ease of suits falling under paragraph (xi), of S. 7, 
of the Court-Fees Act, the valuation for pui*poses of jurisdiction 
shall be the same as for purposes of the Court-fee, and accordingly 
it must follow the same.^^ S. 8, of the Suits Valuation Act provides 
that except in the classes of suits enumerated therein vahxation for 
Court-fees and jurisdiction shall be the same. This paragraph is 
not one of the excepted classes of suits, accordingly, the valuation 
for purposes of jurisdiction in suits falling under S. 7 (xi), of the 
Act, is to be the same, viz., “according to the amount of rent of tKe 
immoveable property to which the suit relates, payable for the year, 
next before the date of presenting the plaint. Under the Court- 
Fees Act as amended by Act VI of 1905, tinder Cl. XI (cc). of S. 7. 
suit between landlords and tenants for the recovery of immoveable 
property from the tenants have to be valued for the purpose of 
payment of Court-fees upon the rent payable for the year next 
before the date of presenting the plaint. Under S. 8, of the Suits 

(8) Balasiddhantam v. Perumal Chetti, 27 I.C. 162=1915 Mad. 654, 
cited in Sobhanadri Bao Paniulu Gam, 1933 Mad. 42=1932 M.W.N. 1197 
=63 M.L.J. 759=36 M.L.W. 701=140 I.C. 462. 

(9) SobJuinadri Bao Pantvlu Garu, 140 I.C. 462=1933 Mad. 42, svpra. 

(10) Mt. Bhag^>bai Devi Singh v. ShiamUxl DivarTca Prasad, 1933 
Nag. 312, also see F'^urzund AU v. Mol\anth Lai Puri, 32 Cal. 268; and 
Palaniappa v. Sithrmvelu, 31 Mad. 14; Bam Blcbal Singh x. BaTdeo Singh, 
25 I.C, 507=19 O.Ii.J. 418; and Krishna Chandra v. Baja MobaJeur, 94 
I.C. 19=5 Pat. 208=1926 Pat. 251; compare, Secretary of State x. 
Dinshaxu Notvroj, 87 I.C. 1002=1925 Sind- 275. 

(11) Sailendra Nath Mitra v. Bamcharan Pal, 66 I.C. 268=34 O.L.J 
94=25 O.W.N. 768. 

(12) Sohanlal v. Gulab Mai, 50 P.R. 1896, followed in Bamchotnd x. 
Bam SuJch Das, 27 P.R. 1910=30 P.W.R. 1910=5 I.C. 910. (Held, that 
the value for purposes of Court-fee, and consequently, for purposes of 
jurisdiction, of a suit for the recovery of immoveable property 
from a tenant, including a tenant ho|ding over after the deter¬ 
mination of a tenancy, is the rent for the- year next before suit), also see, 
DiMtuH Singh v. Ke'dar Nath Goenka, 8 Pat.L.T. 475. {Held, that in a 
suit for arrears of rent, and for enhancement of rent, the valuation for the 
purposes of Court-fees and jurisdiction shall be the same-). 
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Valuation Act, the same must be taken to be the valuation for the 
purpose of jurisdiction.The rulings prior to the amendment of 
1905, are therefore not in point.It has been held by the Madr^ 
High Court in Naraijanasivami Naidu Gam v. Vann-itvalli Seshagiri 
that the Court-Fees Act was amended by Act VI of 1905, and 
a new categoiy of suits was added to S. 7, of the Coui’t-Pees Act, 
as Cl. (xi) (cc) Lc., for recovery of immoveable property from a, 
tenant. The effect of the amendment is to remove such a suit from 
S. 7, Cl. V, to S. 7, Cl. xi, of ■ the Coui't-Fees Act. Until the 
passing of Act VI of 1905, a suit for the recovery of immoveable 
propeify from a tenant would not have been valued in accordance 
with S. 8, of the Suits Valuation Act, but in accordance with S. 14, 
of the Civil Courts Act. This S. 14, has not been expressly 
repealed, but the law must be deemed to have been changed by the 
later enactment, which is applicable to the whole of India.The 
Allahabad High Court takes the same view. A suit for posses¬ 
sion of leased property on the ground that the tenancy has temii- 
nated by forfeiture, is, therefore, properly valued not at the value 
of the immoveable property itself, but the amount of the rent 
payable for the year next before the date of presentation of plaint. 

419. Cl. (A) —Suits for delivery of muchilikas.—This clause 
relates to a suit by a landlord against his tenant "‘for 
the delivery by the tenant of the counterpart of a 
lease''. This counterpart of a lease is known as a mxLchilika, while 
the lease issued by the landlord to the tenant is called a Patta, 
Section 50 (2), of*the Madras Estates Uand Act entitles the land¬ 
holder to call upon his ryot to give him a tu'uchilika for any cuirent 
revenue year in exchange for a patta; and S. 56. of the Estates Tjand 
Act, provides for suits for acceptance of patta and giving of 
muchiliha as countei'part. The remission of fees in respect of 
plaiiiis in suits under Ss. 55. 56, 95, 112, 144 and 160 of the Madinas 
Estates Land Act, is notified (Vide Exemption No. 35), by Notifi¬ 
cation issued under S. 35, of the Court-Fees Act. However there 
is no remission in respect of memoranda of appeals on 
second appeals in such suits. IMr. Satyamurthi 
unreported decisions of the Madras High Court, in S.R. No. 586 o 
1129 —Vaithilinga Ahjaswami Ay gar v. The Distinct Board of 
Tanjore, and in S.A. 1430 of 1918, dated 7th April, 1919, bearing on 


(13) Namdnn Singh v. Vehi Bin, 25 T.C. 975=12 ' 

(14) Cf. Bam Baj Tewari v. Gimandan 15 j 

gosf F J ^6 M 3li=32 All. 19; (Distinguished and not followed xn 

25 I.C. 975, supra'). x x kxo 

(15) 31 I.O. 104=48 M.L.T. 398=2 L.W. 1031—29 M.L.J. 572 

(IG) Ihid 31 I O. 104=39 Ma<l. 873 = 18 M.L.T. 398=29 M.L.J. 
572-- L W 1031, also see, Vannavali Seshagri Boxo ^ Tammela Ar^uayya 

^^1.0.^376=38 ^1. 795; that the 

the amendment would be to enlarge the \ (k v v- 

which applies to all suits other than those referred to in S. 7, Ul. v, v., ix 

and X (d) of the Court-Fees Act) . 

(17) Mohan Bal v. Bhuteshwar, 83 I.C. 1=1925 All. 142. 

C—17 
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the question as to the amount of Court-fee payable in respect of a 
memorandum of second appeal preferred by a ryot in a suit filed 
by inm under the estates land Act, S. 112. These were held not 
possiWe to estimate at a money-value, and as such are governed by 
Alt. l 7 -B. of Sch. II, of the Act. 

Suits by landlord for enhancement of rent._ 

This paragraph api)nes to suits In- a landlord for the 
enhancement of the rent payable by a tenant. In Madras, the 
provision relating to enhancement of rent is to be found in S. 24, 
of the iNIadras Estates Land Act. Couit-fees on plaints under this 
section ot the i\ladras Estates Land Act, has not been remitted by 
the no\einment. In Punjab, the provision as to enhancement of 

i oot I? f S. 20 of the Punjab Tenancy Act. XVI, of 

1881 . Such suits are cognizable by Revenue Courts only, under 
pioMsions of S. i7, (3) (a), of the Punjab Tenancy Act. As to 

Tenanoy : s" 30 ™' 

421. Cl. (C)—Suits by tenant for the delivery by landlord of 
a lease.--This is provnled for by S. 55 of the Madras Estates Land 

Act : and is similar to the eoiTesponding suits hv landlord falling 
under paragrapli xi fa). 

422. Cl. (CC)—Suits by landlord for the recovery of im¬ 
moveable property from a tenant—( 1 ) Amendment of 1905.— 
This clause was inserted by Ihe Amending Act VI of 
1905. The effect of this amendment as affecting the valuation 
of such suits, for purposes of Court-fees and jurisdiction has been 
noticed m a previous paragi'aph. Such suits, prior to the amend¬ 
ment, fell under S. 7 (v), of the Court-Fees Act, as being suits for 
possession of land: and were governed by S. 14, of the Madras Civil 
Courts Act (III of 1873). The effect of the amendment was clearly 
to take such suits out of clause (v), and to put them into Cl. XI (a) 
unth the indirect result of enlarging the scope of S. 8 , of the Suits 
Valuation Act, which applies to all suits other than expressly 
excepted therein, viz., S. 7. (v). (vi), (ix) and (x) (d), of the 
Court-Fees Act. A suit by landlord **for the recovery of immove¬ 
able property from a tenant, including a tenant holding over after 
the determination of a tenancyis now covered by S. 8 , of the 
Suits Valuation Act, VII of 1887, and the value for the purposes 
of Court-fees and jurisdiction, is not the'valuation under S. 7 (v), 
of the Act, but under S. 7 (xi), according to one year's rent of the 
immoveable property, next prior to date of presenting the plaint.*® 

423 (2) Suit for arrears of rent and possession.—Where A 
brought a suit to recover two years' rent and possession of the 
property with mesne profits, it was held that mnder Cl. XI (cc), 
of S. 7, of the Court-Fees Act, one year's rent was 


(18) VannavaUi Scsluigri How v. Gopisetti Narayanasatnii Naidu, 24 I.C. 
374=38 Mad. 795; Narayanasami Naidu x. VannavaUi, 39 Mad. 873=31 
I.C. 104=29 M.L.J. 572=2 L.W. 1031=18 M.L.T. 398. Also see 
ilfo7M>n7-a; v. Bhixteshwar, 83 I.C. 1=1925 All. 142, and, Samchand y. 
Bamsukhdas, 27 P.B. 1910=210 P.L.B. 1910=30 P.W.B. 1910=5 I.C. 
910, followed in 93 I.C. 291 (Oudh). 
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ihe proper valuation of a sviit for recovery of immoveable property 
from a tenant including a tenant holding over.’® 

424. (3) Plaint and Pleadings—Denial of plaintiff’s title.— 

The Court-fee payable has to be determined on tlie nature 
of allegations in ' the plaint, and not on the pleadings in 
the written statement of the defendain. Accordingly, even where 
there was a denial of the plaintiff’s title in the written statement, 
a suit framed on the alleged relationship of landlord and tenant, 
for a relief falling under S. 7, Cal. (xi) (cc), should succeed or 
fail, according to the finding on this point, and the Court need not 
go into the question oi title raisetl in defence."** Wliere in a suit 
by landlords against their tenants for ejectment and for arreai*s 
of rent, the tenants pleaded that the transaction between the 
parties was onl^' a mortgage by conditional sale, that the> had 
deposited the mortgage amount in Court, under S. S3, of the 
Transfer of Property Act, and that as the plaintiff-mortgagees had 
refused to receive the same from the Court, they were debarred 
from suing for any rent subsequent to the date of such deposit and 
from ejecting the defentlants, it was held that the mere deposit of 
the amount in Court did not put an end to the already subsisting 
relation of landlord and tenant between the parties and that the 
plaintiffs were entitled to sue for possession and rent.-^ It was 
observed in Punyaynurthulu Venkata Raitamnia, v. GhcUasani 
Sreeraynxilur- that “there is nothing in the Court-Fees Act to 
warrant the as.sump1ion that S. 7, Cl. XI (cc). is confined to cases 
where the defendant is clearly estopped from denying the plain¬ 
tiff’s title. If a landlord sues a tenant for the possession o± 
immoveable property, the Court-fees must be assessed under S 7 
Cl (XI) (cc) . It is then open to the defendant to deny that the 
relationship of landlord and tenant exists between him and the 
plaintiff. If he succeeds, the plaintiff will be unstiited; and 
cannot, in a suit of this character, fall back upon an alternative 
plea that defendant is a trespasser liable in damages for vise and 
occunation If the defendant fails to establish his contention, the 
landlord will be enl itled to his remedy. ’ A suit for a cledaratvon 
of title against certain persons who are treated as tenants o± t e 
plaintiff and for relief against a stranger, who was really the 


(19) Balhrish^ui Bhuvaji BeTcnallar v. Bamlcrishna Ganadliar Dikahit, 
1931 Bom. 234=33 Bom.L.R. 203. . 

ptaaea that he .as owner ot 
the property in suit, aiul sot up adverse possession). 

*(21) Bala^d„anta^ l Wy ' SSsf Tapruf au/disdur 

N, 46=7 L.W. 178. 
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^oirofVTTxir’r ^the 

scope ot h. 7, (xi) (cc).-5 qi (xi) (cc) applies to a ^nit 

recover}" of immoveable property from a tenant. When the suit 

m not one for recovery of immoveable property from a tenant but 

IS by one who alleges to be tenant for recovery of imroveab e 

Cdlof/ ^ trespassers instigated by the 

landlord, the clause does not apply.-" Where a suit for Urns posses¬ 
sion was instituted against three defendants and the first defen 
dant admitted that he had been holding the land unifa Lase 

daXi IrtabH f’efen- 

dants established their plea that there was no relationship of 

the'^Calcntm h"T‘ p plaintiff and them, it was heM by 

^he Court that, in the circumstances of the case, 

the suit could only proceed against defendant No. 1, on a plaint 

stamped under S 7, Cl. XI (cc), of the Court-Pecs Act,« and as 
agaimst othera the Court-fee should have been payable on the 
market-value of the property under S. 7 (v), of the Act.®" A suit 

declaration that the plaintiff was absolute 
^ Is a suit for a declaration of title 

and not coming within S. 7, (xi) (cc), Court-Fees Act.=» 

425. (4) Suits to eject a tenant.—A suit for ejectment 
agaimst a tenant comes under S. 7, Cl. (xi) (ec), of'the Act, 
and IS chargeable on one year’s rent and not on the market-value 
of the house.^ The Court-fee payable in a suit for ejectment of 
an under rmyaf upon whom a notice under S. 49, of the Bengal 
Tenancy Act had been seiwcd, is that on a year’s rental, under this 
paragraph (xi) (ec), of S. 7, of the Court-Fees Act.®* An appli¬ 
cation under S. 27, of Act x of 1859, for the assistance of ?he 
Collector, in ejecting a raiyat, however, is not a suit, and therefore 
the revenue Court should receive suc h a petition endorsed on a 

1926^0^1. ^oT r. Surendra Nath Sarhanga, 91 I.O. 488= 

(25) Pramolha Nath Ganguly v. Amiraddi, 55 I.C. ir8=24 C.W. 

S’* Bapurao v. Narayan Keshav Chandc, 103 I.C. 337=1927 

under S. 7 (xi) (cc) but plea of lease improved, and plain- 
hff got <Jecree on question of title raised by the defendants. Held, that 

the^ AcO payable on the market-value under S. 7 (v) of 

Pal v. Monyal Raja, 1931 Cal. 333=34 C.W.N. 247= 

126 I.O. 777. 

/-t PromoUki Nath Ganguly v. Amiraddi SJteikh, 55 I.C. 178=24 

O. W.xf. 151. 

(28) Bapurao v. Narayan Keshao Ghande, 103 I.C. 337=1927 Nag. 

(29) Ramalinga Mudaliycer v. l?amasM;ami Iyer, 119 I.C. 577=1929 
Mad. 529=29 L.W. 760=1929 M.W.N. 239. 

(30) Sriram v. Jagat Narain, 93 I.C. 291 (Oudh). 

(31) Girish Chandra Duit v. Girish Chandra Mali, 133 I.C. 689=’ 
1932 Cal. 6=54 C.L.J. 68, 
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stamp paper of the value of annas eight only.®- The Patna High: 
Court holds that suit to eject a Thikadar after expiry of lease, is 
a suit to eject a ‘"tenant” ^vithin the meaning of S. 7, (xi) (cc), 
as “the clause was intended to refer to all cases where the land¬ 
lord seeks to recover the property from a person who has been his 
tenant, and whose tenancy has come to an end, or where the 
landlord by reason of some breach of covenant is entitled to 
re-enter.”®^ A similar view was taken by the Calcutta Pligh 
Court., in Goviiidftr Kumar v. Mohiui Mohun whore it has 

been pointed out that the words “including a tenant, etc.”, after 
the word tenant amplify the meaning of the term rather 

than restrict it. Consequently, it is not correct to hold that as 
soon as a notice to quit is served upon a tenant he ceases to ])o a 
tenant, and therefore this clatise does not apply. “So long as 
a person remains a tenant, the landlord has no right to recover 
immoveable property from him. His right to do so arises only 
when the relationship between him and the tenant has ceased and 
the tenant has lost his right to remain in possession of tlie ])ro- 
perty. * Thus a suit for ejectment of a tenant alleging that the 
tenancy has terminated, is governed by S. 7, (xi) (cc), and the 
last clause in this paragraph is sufficient to indicate that the 
provision is meant to cover even those cases where a person was a 
tenant before, but his tenancy has been detennined since.The 
Privy Council have held likewise that the words “landlord and 
tenant” include an ex-landlord, and an ex-tenant.®"^-®® 

426. (5) Suits agiainst tenant holding over.—A tenant “hold¬ 
ing over,” is a technical expression aised in S. 116, 
Trans/er of Property Act, which enacts that “if a lessee, or under¬ 
lessee of property remains in possession thereof after the determi¬ 
nation of the lease granted to the lessee, and the lessor or his legal 
representative accepts rent from the lessee or underlessee, or other¬ 
wise assents to his continuing in possession, the lease is, in the 
absence of an agreement to the contrary, renewed from year to 
year, oi* from month to month, according to the purpose for which 
the property is leased, as specified in H. 106.” This Section is 
supplemental to S. Ill (a), according to which a lease determines 
by efflux of time limited thereby. After his lease is determined the 
tenant has no right to continue in possession of the property. But 
if he continues in possession, the landlord may at once proceed to 
eject him, for his possession is then no longer legal, but only per- 


(32) 11 W.B. 90=2 B.U.R. (A.C.) 126. 

(33) MaTiurhara'ii Sintjh v. SJieo J>iitia Singh, ^' ^^Ir^AiMahi v 
=1923 Pat. 380=4 Pnt.U.T. 666, followed in Telanga Marandi Main v. 

Chandra Mohand SUigh, 1933 1^^*- ^ -or —r W N 769 

(34) 1930 Cal. 42=57 Cal. 349=125 I.C. /26=33 C.W.JN. 7bJ. 

(35) Tbi^. 57 Cal. 349=1930 Cal. 42=125 I.C. 726, 

(36) Telanga Marandi Majhi v. ^ ^260 

(HeW, on ^am Cl^ra^ Singh v. Shea Vuit Singh, 74 I.C. 619-2-Pat. 260 

=1923 Pat, 380). _ 

(37-38) Kan-mani Imdustrial Bank v. Saiga Ntrayan Shaw, 19-8 P.C. 

227 ( 230 ). 
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missive. Such a person is a “tenant-on-sufferance/^ ie, who 
comes in by right, and Jiolds over without right, and without the 
assent or dissent of the person next entitled. Such a tenant is 
deemed to be a tenant for an indeterminate period, if the landlord 
has assented to his continuance in possession; other\vise, in the 
absence of consent express or inijdied, or of anvthing from which 
a new tenancy may be inferred, he is not a tenant, and there is no 
relationship of landlord and tenant between him and his quondam 
lessor. It was held in Narain v. TuJearam?^ bv the Nagpur 
Judicial Commissioner's Court, with reference to'definitions of 
a tenant holding over, in Wharton's law lexicon, and in Wood- 
fall's Law of Landlord and Tenant, that where according to the 
plaintiffs allegations the defendant did not remain in possession 
after the expiry of the period. ‘Svithout the agreement or 
disagreement^^ of the i>laintiff. but in spite of a written notice to 
quit having been served on the defendant, the suit was not against 
a ^‘tenant holding over’’, falling under S. 7, Cl. (xi) (cc), of the 
CouiT-Pees Act. but an ordinary suit for possession against a 
trespasser, which had to be valued for purposes of Court-fees and 
juiis'diction, under S. 7 I'd), of the Act. A similar view was 
taken, by the same Coiud, in a later case of Champaf v. Balak 
Dasd^ that the tenancy of a tenant holding over is created by 
occupation under an implied demise or agreement: consequently, 
where notice to quit has been given, and no demise or consent to 
the contifiuance of occupation can be implied, a suit for ejectment 
of the pei-son so continuing in possession after a notice to quit and 
demand for possession, is virtually a suit for possession against a 
trespasser, falling under S. 7 (v) (e), of the Act. But. this view 
has been dissented from in Vithaldas v. Ghulam ^ 

Bench of the same Court. Tt Avas observed that “it is 
undoubtedly correct to say that a tenant or a tenant holding over 
is a trespasser and not a tenant of any kind after he has refused to 
comply with a proper notice to quit. But the claim in a suit must 
be regarded with reference to the facts existing Avhen the cause of 
action accrued, not to the state of things when the suit was filed". 
According to the Bench, it is not the position of the defendant 
after his refusal to quit that is in question, but his position up to 
that refusal. “Up to the moment he gives rise to a cause of action 
by refusing to quit on demand, a tenant is .still a tenant, and that 
is the point of time to Avhich the suit for his ejectment in conse¬ 
quence of that refusal must be referred. The Calcutta High 
CoT'RT has held, in The Bengal National Bank v. Janoki Nath 
Bog*^ that the intention of S. 116, Transfer of Property Act is 
that the le.ssee liolding oA’er Avith the landlord’s mere consent has 
still a lease but only from month to month: and he does not even 


(39) 74 I.O. 93=1923 Nag. 310. 

(40) 84 I.O. 202=20 N.L.R. 124=1925 Nag. 131. 

(41) 99 T.C. 438=1927 Nag. 156=23 N.L.R. 5. 

(42) Ibid. 

(43) 104 I.C. 484 (490)=54 Cal. 813=1927 C!al. 725. 
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get this if there be an agreement with the landlord that he is to 
be a tenant on sufferance, a mere licensee or a tenant at will. The 
tenant continuing in occupation under a special agreement for a 
further lease is a different case fi*om the tenant liolding over.^* 
If at the expiry of the original term, the person who continues in 
occupation is not the lessee but his representative or assign there 
is nothing in S. 116, Transfer of Property Act, to enable the lessor 
by mere consent to convert such representative or assign into a 
monthlv tenant. Such a person in the absence of agreement is a 
trespasser {Cf. Yadapalli Narasimham v. Dronamraju Seetlianniia 

Similarly it has been held by the Patna High Court, 
that the successors of the lessee who did not enter by a lawful 
demise or title were not tenants on suft’eraiice, but trespassers, and 
S. 116 of the Transfer of Property Act had no application.-*® 
However, it lias been held, by the Calcutta High Coin-t. that a 
pei'son who claims to be on the land on payment of rent after the 
demise of his father who Avas before his death holding oyer for a 
number of years, after the expiration of the terms of his lease, 
could not be held to be in the position of a trespasser on the land, 
against whom the plaintiff had to proceed by way of getting his 
title established in a properly constituted suit. The landlord can 
maintain a suit for ejectment, and such a suit will be governed by 

S. 7, (11) (cc), Court-Fees Act.^"^ 

427 (6) Suit ag'ainst tenant at fixed rate.—A suit to eject a 
tenant ’at fixed rent, was held to ^ 

stamn accordin"- to the marhet-value of the ri"ht in an ol 
case bv the Agra Court.-*® Similarly, it was held by the Allahabad 

High Court, that a suit to eject a tenant at / x 

the possession of land within the meaning of f ' !'^^hc 
of the Court-Fees Act, and the valuation of such t for the 

purposes of Court-fees, and of jurisdiction ^ot of 

subject-matter of the suit, that is to say of they^^^^-ri ht not 

the land itself nor of merely one year’s Vhich 

prior to the amendment introduced by opplrti to'recover 

provides expressly for eases in which a landlord se eks to recover 

(44) Ihid. 104 I.O. 484 (490)=.’>4 Cal. J. 26= 

(43) Ibid. 104 I.C. 484 (490), citing Pala TIutt, 1928) 

3 M.L.T. 256. Also see and Cf. J'*’' (lield' that a Tenant not 

Oal. 753=32 O.W.N. 1113=116 .374. of such 

holding over, is a trespasser „ot fall within the meaning 

a tenfnt, whose tenancy m <\etermined do^. fsidt must be valued other- 
of S. 7 (xi) («J) of the Court-Fees Act, and the suit m 

wise than under its provisions. «n T O 387=0 P.L.T. 

(46) CTiaraa Mahton KamaMui, 84 I.C. 

98=1925 Pat. 357, f216=4 Pat. 139. Cnted in 

586=6 P.L.T. 12=(1924) j c S21^1927 Pat. 305=8 

Kamahhya Naravm SingK v. KluilxTc Ahnuid. 102 1.0. 

^■"^(47)''luto.W. Pranmuifc v. Jfhaad/ma Ganguly 1933 CaK 822. 

(48) Ajoomiya Chotvbey v. Datbee Singh, 3 Agra AWN 

(49) Pam C.^10and U.B.R. (1902-1903), 
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Snder' thi ola'fse.i tenant is also liable to eviction 

428. VALUATION OF SUIT TO EJECT A TENANT—It 

has been noticed already that after the Amendment by Act VI of 
1905, the value of a suit for possession of leased property is not 

purposes of Suit f Property itself, but is to be valued iol 

P P ” oi Couit-fee at the amount of the rent payable for the 

jcar ne.xt betore tlie date of the presentation of the‘plaintand 

the valuation for purposes of .iurisdiction shall be the same Te 

fol mv the value as determined for the purpose of CourtSes * 

's by a person in possession of a portion of the 
buildins as well as the site on which the buildim? strnTtreiS 
a peisoii oecupyinfT another portion of the building, tTie Court'Vee 

relief IS not capable of valuation at all, or if it can be valued its 

monthSiSt wSrTS ® ^2 timeShe 

monthly lent which the two portions would yield: but its value 

linTr s’ ;r'T r'r buildingslhlrjon 

» \ ) t of the Act. In a suit for electment and to 

recover possession of a raiyati land held on patta in an estate on 
an ob,ieetion as to valuation the Subordinate Judge valued it on 

1 at tl ria°LrorH on the hj-pothetical assumption 

Court Th'I -r ^ ^old, by the MadrTs High 

« not open to the Court to value property on such 

tbe^« d Reading Ss. 11 and 151, Estates Land Act, it is clear that 
of tlm^lln^o^dbuilding purposes without the consent 

429. Cl. (d)—Suit to contest notice of ejectment. —A .suit to 
rS not'ee of e.iectment is provided for bv S. 45, 
Pun.pb Tenancy Act. The relation of landlord and tenant must 

MtTef ofperson to whom a 
noti^ of eiectment is issued must be allowed to come into Revenue 

Court, and contest it whether he admits that he is a tenant or 


__ Varyoo Singh v. Bharat Singh, 3 I.C. 562 fr.B.) 

Singh v. Behi Bin, 25 

anS'l5^ AlT^Sn.^V^ (Distinguishing and not following 1.5 All. 63 

1.0.^981=19^^7 Batfam-ma v. Ghalasni Sreeramahi, 99 

V 1=1J>23 All. 142, and Bamchand 

R 910=210 P.L.K. 1910=30 P.W. 

All 975=X2 A.L.J. 933, Cf. US 

^JV (1892) 240, and 15 All. 363=A.W.N. (1893) 148, 

which no longer apply, Cf. also 3 I.C. 562=6 A.L.J. 905=32 All. 19, a 

emptio'n Owestjon was about the Court-fee payable in a suit for pre- 

(4) Mulibai V. ra.v**j7ia,*, 104 I.C. 412=1927 Sind 248, followed in 
Tyahalt v. Parpa#i6at, 26 S.E.R. 29=1932 Sind 73=139 I.C. 95. 

S' ‘^^^9<ippa Cheity v. Saminathan Chetty, 1933 Mad. 367 
{1)_142 I.C. 195, citing 10 Mad. 407=3 M.L.J. ISoj and 24 Mad. 65. 
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claims some other status. A suit by a person served with a notice 
of ejectment, against the landlord, to contest the notice, 
questioning the legality of the notice, or claiming the value of 
impi'ovements effected by the tenant, requires to be valued for 
purposes of Court-fees at a year’s rental. As held in Hoshnak 
JRai V. Ghulam Mustafa^ by Irving, F.C., in a case to contest a 
notice of ejectment the relief claimed may be in the alternative (a) 
non-ejectment, (6) compensation, but the suit is valued on the 
rental of the land without any regard for compensation claimed, 
the claim for compensation being regarded ancillaiy.® In Madras 
Presidency, such suits would be instituted under the provisions of 
S. 49, Madras Estates Land Act. It was held in Jiihi Nurjahan 
V. Morpan that this sub-clause relates only to suits 

between landlord and tenant, ‘‘to contest a notice of ejectment” 
and it is manifest that in such suits it is the ryot and not the m^diJe 
who must be the plaintiff: and the value of such suits has been 
specially declared to be one year's rental, and that amount should 
be the value for the purposes of calculating the Coui't-fees in 
appeals.® The Court-fee in a suit to eject a tenant as a tenant at 
\vill, is annas eight, under Sch. II, Cl. 5 of this Act.® The stamp 
required for a suit to contest a notice of ejectment on the ground 
that the plaintiff is entitled first to receive compensation for 
improvements effected by him to the land, before he could be 
ejected, should, under S. 7 (xi), (d). be valued at a year’s rental, 
with no regard for value of improvements.'® If ejectment were 
decreed, with compensation, and the tenant appealed claiming 
still non-ejectment and in the alternative more compensation, he 
would pay Court-fee on the rental value. But whore the defen¬ 
dant landlord appeals only against the amount of compensation 
awarded, the Court-fee paid should be ad valorem.^^ 

430. Cl. (e)—Suits to recover occupancy property.—This 
clause applies to suits by a tenant for recovery of possession 
of immoveable property in which plaintiff has occupancy rights 
against his landlord. This is the converse of the case provided 
under Cl. (ce) . A suit by a tenant against his landlord and a 
stranger, {viz., a licensee, or tenant of the landlord, or a tres¬ 
passer) for recovery of occupancy rights, would not be covered by 
this paragraph. Where A leased out a certain mine for a term of 
years to the plaintiff, and subsequently, A, entered into an 
ment with other persons to grant them a lease; and, the plaintiff 
unable to obtain possession sued A, and the other pei’sons for 


(6) 11 L.L.T. 116. 

(7) 11 C.L.E. 91. 

(8) Thid. 

(9) Ibid. 

nO) 111 P R 1883 (Nurulla v. Attar Siriffh) ; also sec Reference- 
under Court-Fees Act, 23 Mad. 84. (^Held, that, as the claim for improve- 
nioiits was not the subject-matter of the suit, but was merely incidental to 
the decree for possession, and on grounds of convenience, the fee payable 
by au appellant in such a case should not be taktn into account for Court-fes* 

(11) Hoshnak Rai v. Ghulam Mustafa, 11 L.L.T. 116, 

O—48 
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possession of the mine, for mesne profits, etc., it was held that the 
suit did not fall within Cl. xi. suli-elause (e) of S. 7 of the Court- 
Fees Act, inasmuch as it was one not merely between the tenant 
and the landlord, but also between the tenant and other persons 
who claimed to have acquired an interest from the landlord.^^ 
Similarly, a suit for recovery of possession of land of which 
plaintiffs claim to be tenants, against the admitted landlords and 
persons who also claim to be tenants, is g:overned by the Court- 
Fees Act. S. 7 (v), and the value of the sub.ject-matter of the suit 
is tiic value of the relief as stated in the plaint.The Patna 
High Coi rt, takes the same view.'-* S. 7, (xi) (e), sneaks of a 
tenant beino; '‘illegally ejected”, and these words have'been held 
to differ in scope from the word “dispossessed”, in Suvdar Mai 
Marwari v. Murrajf.^-^ This interpretation was, however, not 
followed in Juwala Singh v. Kingsley}^ but this latter ruling does 
not bear on the Court-Fees Act. It was. therefore, hold, that a 
suit for possession by an occupancy tenant against his landlord on 
the basis of illegal ejectment falls under S. 7, (xi) (c) of the 
Court-Fees Act only when there is no question of title to be j?one 
into. But when a question of title is involved, the case would fall 
under S. 7 (v) of the Act, and the Court-fee would be payable on 
the market-value.'" The Sind Jttdicivl. Commi.ssionrr^s Court 
has taken a view different from the Calcutta and IMadras Hijrh 
Couits.'® It points out that in Farzand Ali v. Mohanlal Pwr/,'® 
a suit Avas filed by a tenant against his landlords and a third person 
Avhom the landlords had inducted into the land, as a thiJeadar, and 
all three defendants thereafter dispossessed the plaintiff, and the 
suit, consequently, was held not to fall within this Clause. The 
defendant 3, was both a tort-feasor and a trespasser. The Sind 
Court demurred to the proposition that in every case Avhere a 
pei*son inducted on the land by the landlord is joined ns a party 
to a suit between the dispossessed tenant and the landlord, such 
suit does not fall Avithin Cl. (xi) (e) of S. 7. It observed that 


(12) SunfTarmal Maricari v. ifurrat/, 16 C.Li.J. ,375=16 I.C. 963, 
followcfl. FursavdfiJi v. Mnhonih LoJ Fieri, 32 Cal. 26S. UeM, that this 
clause has no application to a suit for possession of an occupancy holding 
brought by the tenant against the landlord, and th''. persons whom the land¬ 
lord has inducted into the land, and Palnniappa Cheftiar v. Sithravrfu 
Servai, 31 Mad. 14=3 iE.L.T. 8=17 M.L.J. 478. (Hrld, that the 
words ‘‘occupancy of land”, and ‘‘ejected,” in Cl. (xi) (c) are applicable to 
cases where defendants are ryots or persons in actual possession and not to 
cases where defendants only lay claim to the mclwaram rights in the land.) 

(13) Bam Ekbal Siiiffh v. BaUJeo Si7ig}t, 25 I.C. 507=19 C.L.J. 418. 

(14) Kri,sbtna Chandra Gauntia v. Baja ifahaJeur, 94 I.C. 19=5 Pat. 
208=1926 Pat. 251. 

(15) 16 I.C. 963=16 C.L.J. 375, cited in 94 I.O. 19=5 Pat. 208= 
1926 Pat. 251, »upra. 

(16) 21 I.C. 224=17 C.W.N. 1201, cited in 94 I.C. 19=5 Pat. 208 
=d926 Pat. 251, supra. 

(17) Krishjia Chandra Gauntia v. Raja Mahakur, 94 I.C. 19=5 Pat. 
208=1926 Pat. 251. 

(18) Secretary of State for India v. Dinshaw Navroji, 87 I.C. 1002 
(.1007) =1925 Sind 275. 

(19) 32 Cal. 228. 
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‘'such a person may be a proper party to the suit, but is not in 
every case a necessary paii:y to the suit, and the fact that he is 
joined as a proper party to the suit does not thereby take away the 
sviit from the purview of Cl. (xi) (e), it is still a suit between the 
tenant and the landlord.”-*^ The ruling of Madras High Court 
in Palaniappa Chettij v. SithraveJuy-^ was explained as having been 
based on two grounds; “the second ground which would appear 
to have been a good ground was that prior to the Amending 
Act VI of 190o, Cl. xi (c), was limited to a suit for recovery of 
occupancy of land, and did not extend to a suit for occupancy of 
immoveable property as at present, and as in that case the claim 
was in res])ect of melvaram rights and not a suit by dis])ossessed 
ryot for physical possession of land the suit was rightly held not 
to fall within this clause”. The Sindh Court holds that the Court 
Fees Act being a fiscal enactment must in cases of ambiguity be 
construed in favour of the public. The interpretation put upon 
Cl. (xi), referring to suits between landlord and the tenjint, 
therefore, was that this clause is not limited to suits where the 
landlord and tlie tenant alone are parties, and would apply to a 
suit of this nature where a person is joined as a proper paity to 

the suit. 

431. Cl. (f). _Suits for abatement of rent.—This class of suits 

are the converse of suits by landlord for enhancement of rent. 
Cl. (/), deals with suits by tenants, where they can claim an 
abatement of rent, by the terms of a lease, on the happening of a 
contingenev, or where it is provided for by statute, c,q.. in S. 38 
of the Madras Fstates Cand Act, 1908; or by S. 38 of the Bengal 
Tenancy Act, 1885, or by S. 28 of the Punjab Tenancy Act, 1887. 
The valuation of such suits is at a year’s rental, which denotes a 
period of 365 days reckoning backwards from the date o± 

presentation of plaint. 


The amount of fee payable under this Act 

on a memorandum of appeal against 
an order relating* to compensation 
under any Act for the time being^m 
force for the acquisition of land for 

public purposes shall be computed according to e 
difference between the amount awarded and tlie 

amount claimed by the appellant. 


Fee on memor¬ 
andum of appeal 
against order relat¬ 
ing to compensation. 


Synopsis. 


I. Scope of section. 

II. Application of section, 
m. Appeals by co-sbare on ques¬ 


tion of title or apportion¬ 
ment. 



(20) 87 I.O. 1002 (1007)=1925 Sind 276, 

(21) 31 Mad. 14=3 M.L.T. 8=17 , 

(22) Gluisi Bam. v. Kargovind. 28 All. 411-3 A.u. 

2T. 66. 


244=26 A.W. 
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V. 


Appeals where no compensa¬ 
tion allowed. 

Appeals against orders not 
amounting to a decree. 


VI. Court-fee on statutory addl^ 
tion. 

VII. Power of appellate Court. 


432. SCOPE OF SECTION.-This section deals with the fee 

appeal a-ainst an order relating 
t^o compensation under any Land Acquisition Act for the time 

Aet, I of 1894; and the Land Acquisition Act, (Mines and 

S 54, Land Acquisition let 

oi lS9o. provides for an appeal to the High Court from the 

underproceedings 

emetment ° right of appeal was given by express 

enactment as originally passed.^! In order to give the rio-ht of 

Iditeef” f Q' dr ^IX of 1921, was passed adding a 

Ant nA «oV” ni “o' amending S. 54 of the Land Acquisition 
Act of 1S94 Cl 2, was added to S. 26, saying that “everv such 

avard shall be deemed to be a decree, and the statement of the 

giounds of every such award a judgment within the meaning of 

Proceduri igi ^^e Code of Civil 

The scip:ME of the Land Acquisition Act, is that an award 
IS made by the Land Acquisition Officer as an arbitrator. A party 
who objects to the award may ask the Land Acquisition Officer to 
make a reference to the Court under S. 18, and the Court may, for 
sutfiment reasons, increase the award and the amount awarded by 
the Court becomes the award, and an appeal will lie affain.st such 
award under S. 54 of the Land Acquisition Act, to the Hi^rh Court- 
^d now' a further api>eal lies to the Privy Council. S. 8 is in 

provision is not inconsistent 
with the headinj^ of the chapter, as obsem-ed in the Full Bench 

Patna ease of Kj'i^irui Moh^n Pande^f v. Paghunandan Pandeu^^ 

because when the Court-Fees Act was passed, by the Land Acquik- 

^ appeals lay to the District Jud^e. S 8 

of the Court-Fees Act, is not in itself a charcrin^ section It 
provides a rule for computation of the fee payable under the Act 
m a certain class of cases, on the assumption that ad valorem fee is 
chargeable,- and it lays do^vn the principle on which Court-fee 


(23) 

<=(1925) 

(F.B.). 


Kristhna 'Slohan Pnndey 
Pat.C.W.N'. 65=1925 


V. Paghunandan Pandey, 87 I.C. 
Pat. 392=4 Pat. 336=6 P.L.T. 


137 

262 


Rangoon Botaioung Co., Bid. v. Collector of Rangoon, 16 I.C. 
• 21 = 16 C.W.N. 961=12 M.L.T. 195=(1912) AT.W.N. 

245=23 M.L.J. 276=14 Bom.L.B. 833=10 A.L.J. 
271—5 Bur.L.T. 205=6 L.B.R. 150=39 I.A. 197 (P.O.). 

(25) 4 Pat. 336=87 I.C. 137=1925 Pat. 392 (F.B.). 9 upra (F.-n. 23), 
also see, In re Ananda Lai Chakrabutiy, 1932 Cal. 346=35 C.W.N. 
1103=59 Cal. 528=137 I.O. 469. 


(26) In re Ananda Lai Cluikrabutty, 59 Cal. 528=1932 Cai. 346=35 
C.W.N. 1103=137 I.C. 469. 
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should be calculated on the memorandum of appeal in land 
acquisition cases.^^ 

433. APPLICATION OF THE SECTION_ (1) Appeals by 

PERSONS CLAIMING COMPENSATION. S. 8 of the Coui't-Pees Act is 
applicable only to appeals by persons claiming the compensation,-® 
and M'here the claimant claims more than the amount a\vardod by 
the lo\ver Court.-® According to the first part of the section its 
provisions Avould seem to apply to all appeals in land acquisition 
cases 'whoever may have filed the appeal,®® and, there is a dictum in 
Kastxiri Chetti v. Deputy Collector, Bellary,^^ that '‘S. 8 is a special 
provision applicable to appeals against all orders, including awards, 
relating to compensation, under the Land Acquisition Act.’’ But, 
this dictum is “too \Yidely put,’’ as observed by the Rangoon High 
Court, in Special Collector of Rungoon v. Ko Zi Nai,^“ and it 
appears to be reasonably clear from the second part of the section 
that it contemplates appeals by the persons claiming under the 
award, as a comparison can only be between the amount awarded 
to, and claimed by, such appellant.®® In the case of an appeal by 
the CroAvn, the meaning of the words would have to be strained, 
viz.y the \vords ‘‘the amount claimed by the appellant” would have 
to be interpreted as meaning “the amount the appellant claims 
should have been awarded.”®"* 

(2) Appe-als by Crown, against the award. —It has boon 
held that on a proper construction of the section, it has no appli¬ 
cation, where the Crown is the appellant.®® If the section applies 
to an appeal by the Crown, one has to put a forced construction 
on the closing words of the section®® The Cro-wn is not a claimant, 
and it is impossible, therefore, to compute the Court-foe according 
to the difference between the amount awarded, and the amount 


(27) Mah(yn\ed All Aiitjad Khan v. Seorctanj of State, 30 Cal. 501 
(502) . 

(28) TJie Secretary of State for India v. Basawa Singh, 17 I.O. 764= 
57 P.R. 1913^17 P.'L.R. 1912=19 P.W.R. 1913. 

(29) MahaUnga Kudamhan v. Theethorappa Mudaliar, 115 T.C. 345= 
1929 Mad. 223=56 M.L.J. 387=(1929) M.W.N. 62=29 L.W. 237. 

(30) Special Collector of "Rangoon v. Ko Zi Na, 1928 Rang. 197=6 
Rang. 281=110 I.O. 870. 

('31) 21 Mad. 269, cited in In rc As^stant Co^nmissioner of Labour, 78 
I.O. 435=1924 Mad. 489=46 M.L.J. 150; 19 L.W. 207=(19p4) M.W.N. 
108=34 M.L.T. 357, also see. Puran Chand v. Emperor, 92 I.O. 99l(—1926 
Lah. 343. 

(32) 1928 Rang. 197=6 Rang. 281=110 I.C. 870, supra. 

(33) In re Ananda Lai Chalcrahutty, 1932 Cal. 346=35 C.W.N. 1103 
=59 Cal. 528=137 I.-O. 469. 

(34) 6 Rang. 281=110 I.O. 870=1928 Rang. 197 (198), supra. 

(35) In re Assistant Co-mmissiancr of Labour, 78 I.C. 435=1924 Mad. 
489=46 M.L.J. 150=19 L.W. 207=(1904) M.W.N. 108=34 M.L.T. 
357, also see MahaUngo Kudumbun v. Theetharappa Mudaliar, 115 I.C. 
345=1929 Mad. 223=50 M.L.J. 387=(1929) M.W.N. 62=29 L.W. 
237. 

(36) 6 Rang. 281=110 I.C. 870=1928 Rang. 197 (198), supra. 
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claimed by the appellant.^- The Punjab Chief Court, in the 
Secretary of State v. Baiiawa Singh ,and the Madras High Court, 
in Mahalinga v. Theetharappa/^ have held that S. 8 is applicable 
only to appeals by persons claiming compensation. 

(3) Appeals by co-sharers. —Their Tjordships of the 
Privy Council, have referred to the two perfectly separate and 
distinct foi*ms of procedure contemplated under the Land Acqui¬ 
sition Act. 1S94. It was observed in Ramchemdra Row v. 
Ramchandra Re)ivd^ that the first is that necessary for fixing the 
amount of compensation, and this is described as an award. 
AVhen once the award as to the amount has become final, all 
questions as to the fixing of the compensation are at an end. 
Tliei’cafter, when the sum has been deposited in Court, under 
S. 31, (ii). the functions of the award have ceased, and all that is 
left is a dispute between interested people as to the extent of their 
lights, and the apportionment of the compensation. These 
disputes form no part of the award, and S. 54. does not give an 
appeal to High Court in respect of disputes as between persons 
claiming compensation. Such disputes would be definitely beyond 
S. 8, Court-Fees Act. Similarly, an order made by a Court in a 
proceeding under the Land Acquisition Act, directing a party, to 

awarded as compensation under the Act 
has been paid under a previous order, to refund the money, is not 
award, or a portion of the award within the meaning of S. 54 of 
the Land Acquisition Act; and S. 8, does not apply to an order 
which is not appealable.^^ 

434. Art. 17 (iv), Sch. II; not applicable to appeals by* 
claimant.—The Madras IIigii Court, held in Kasturi Cheiti v. 
Deputy Cottector, Hcllary,^^ that “Art. 17 (iv) of Sch. 
II of the Court-Fees Act, pre.scribes generallv the proper 
stamp for a suit to set aside an award, but S. 8 of the same Act is 
special provision applicable to appeals against all orders including 
awards, relating to compensation under the Land Acquisition Act, 
and the special provision overrides and governs the ^neral provi¬ 
sion in accordance with the ordinary and well est^lished rules 
of construction’'. The Lahore High Court, has followed this 
view in Puranchand v. Emperor,^^ and has further observed that 
it cannot be said that the appeal is incapable of valuation. 


(37) a Rang. 281 = 110 I.C. 870=1928 Rang. 197 (198) also see 
1932 Cal. 346=35 C.W.N. 1103=59 Cal. 528=137 I.C. 469, svpra. 

(38) 17 I.C. 764=57 P.R. 1913=17 P.L.R. 1912=19 P.W.R. 1913. 

(39) 115 I.C. 345=1929 Mad. 223=56 M.L.J. 387=(1929) M.W. 
N. 62=29 L.W. 237, s^ipra. 

(40) 67 I.C. 408=45 Mad. 320=30 M L. T. 154=16 L.W. 
1=43 M.L.J. 78=(1922) M.W.N. 358=20 A.L.J. 684=26 O.W.N. 
713=35 C.L.J. 545=24 Bom.L.R. 968, (P.C.). 

(41) Nobin Knli Vebi v. BannJata Debt, 32 Cal. 921. 

(42) 21 Mad. 269. 

(43) 92 I.C. 991=1926 Lah. 343=27 P.L.R. 91. 
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According to Bombay IIigh Court,^^ where in an appeal by the 
claimant, nnder the Land Acquisition Act, the substantial 
question is whether the claimant is entitled to such comi^ensation 
as is awarded by the lower Court, or to the higher compensation 
which he claims in respect of the property acquired, Court-fee, 
in respect of the additional compensation claimed in the appeal, 
is payable a<l valorem under tlie provisions of tS. 8 of the Act. 
The Calcutta High Court holds that the object of S. 8 is not to 
impose an ad valorem charge; it assumes that the Act has already 
made an ad valorem charge laid down either under S. 4, or under 
S, 6, and contained in Sch. I, Art. I. “The purpose of the section, 
is to say that when you come to make a charge under Art. 1, Sell. 1, 
the figure which is to be taken as the appropriate figure under 
column 2, is the figure to be computed by finding out the dift’erence 
between the amount awarded to the appellant, and the amount 
claimed by him. ^ 

435. Art. 17 (iv), Sch. II ; not applicable to appeals by 

Crown.—The Punjab Chief Court, held in the Sccretartj of State 
V. Bawa Singh,^^ tliat as regards an aiijieal by the S>ecre- 
tary of State against an award of the Court, the Court- 
fee required is Rs. 10, only under Art. 17 (iv), Sell. II ,of the then 
Act [corresponding to Ait. 17-A (ii) of the present Act]. This 
decision has been doubted by the Madras Hhjh Court, because 
it involves the inclusion of a reference to a Court under the Land 
Acquisition Act in the words, .s*»?Y to set aside an aivard”, 
which is certainly not giving the ordinary' meaning to those words. 
It was held, therefore, that an appeal by the Crown against an 
award of compensation by the Chief Judge of the Presidency 
Small Cause Court in a land acquisition case must bear Court-fee 
prescribed under Art. 1, Sch. 1, of the Act.^® The view taken by 
the Punjab Chief Coui’t was not accepted by the Calcutta High . 
Court, in the Secretary of State v. Bancrjee.^^ Walmsley, J., 
observed that 

‘^Thc Court-Fees Act makes it clear that a claimant must pay ad valorem 
fees, but the wording of the- section that makes that p^o^^8lon suggests that 
when the Secretary of State appeals for a reduction of the sum awarded 
some other rule applies; and, if the Court-fees payabk- by a claimant are 
not governed by the ordinary rules affecting decrees it seems ****^*' 
cannot be applicable in the case of an appeal by the Secretary of State, lx 
that is 80 , the only article in the CJourt-Fees Act under which such an appai 
can bo classed, though not very apiiropriately is Art. 17 (4), an appeal to 
sot aside.''50 He added, however, ‘Uhat the ijositiou has been changed by 


(44) Mangal Das Girdhardas v. The Assistant Collector, Ahmedabad, 
64 I.C. 582=45 Bom. 277=1921 Bom. 325. 

(45) In re A-iunnda Lai Cluikrahutty, 59 Cal. 528=1932 Cal. 346—35 
C.W.N. 1103=137 I.C. 469. 

(46) 17 I.C. 764=57 P.R. 1913=17 P.L.B. 1912=19 P.W.R. 1913. 

(47) In re Assistant dyinmissioner of Labour, 78 I.C. 435=1924 Mad. 
489=46 M;.Ii.J. 150=1924 M.W.N. 108. 

(48) Ibid. 78 I.C. 435=1924 Mad. 489, supra. 

(49) 97 I.O. 140=1927 Cal. 45. 

(50) Ibid. 
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the recent amendment of the Land acquisition Act. For a purpose uncon¬ 
nected with the matter of Court-fees the decision of the Judge has been 
made a decree, and the result is that the Secretary of State is appealing 
against a decree** here a claimant demands an enhancement of the Judges^ 
award he also is appealing against a decree, and the special provision of 
S. S ot the ^urt-Fees Act may now, probably, be regarded as redundant. 
At anj rate the interrnee dra^\m from the discrimination made between the 
claimant ajul the Secretary of State is no longer warranted/ 

The viev of the Calcutta High Court that an award made on a! 
deference to tlie Land Acquisition Judge, being a decree, 
ad valorem Court-fees must be paid on a memorandum of appeal, 
under Sch. I, Art. 1, Court-Fees Act,^ has been followed by the 
OuDH Chief Court, in Secretary of State v. Baij Naith,^ which 
dissents from the decision of the Punjab Chief Court, in Secretary 
of State V. Wamwa Singh,^ and remarks that ‘‘no reasons have 
been gi\en iu this decision for the vie^v^^ The same remark 
occurs, iu respect of the view taken by the Punjab Chief Court 
above, by the Rangoon High Court, in Special CoUector of 
Rangoon v. Ko Zi Nw.^ It is pointed out by the Rangoon High 
Court that the proceedings, under the Land Acquisition Act, in a 
District Court cannot be regarded as a ''suit to set aside an 
mvard/^ within the provisions of Art. 17 (iv), Sch. II of the Act. 
ihe District Court proceedings certainly have reference to an 
award, but are instituted on reference by the Collector, and not 
initiated by a plaint, and they are not in the strict sense of the 
word a "suit** at all still less does it seem possible to hold the pro¬ 
ceedings to 1)0 a suit to set aside an award.® “In proceedings 
under the Land Acquisition Act the Court is not asked simply to 
avoid the award of the Collector. The Court is asked to take the 
place of the Collector and itself to make an award, and an appeal 
from a Court's order is clearly valuable at the amount by which 
the appellant wishes the sum awarded to be increased, or 
decreased"."^ Where S. 8 is not applicable, that is. where the 
appeal is by the CroAvn against the award, the only provision of 
the Court-Fees Act applicable is Art. 1, of the First Schedule, 
and the Court-fee payable is an ad- valorem fee.® Such a case 


(1) 07 I.O. 140—1027 Cal. 45, also see Bai Bahadur Narsingh 
V. Secretary of State, 20 C.W.N. 822=1925 P.C. 91=86 I.O. 556 
=6 Lab. 69=23 A.L.J. 113=27 Bom.L.R. 783 (P.C.); 48 M.L.J. 386 
=2 0.W.N. 137=L.R. 6 A. (P.C.) 64. (HeW, that by virtue of sub-S. (2) 
of S. 26 of the Land Acquisition Act, now every award is appealable as a 
decree, in the same manner as if it were a judgment in an ordinary suit). 

(2) 97 I.C. 140=1927 Cal. 45. 

(3) 1932 Oudh 224=9 O.W.N. 396=138 I.C. 199. 

(4) 57 P.R. 1913=17 I.C. 764=17 P.L.R. 1912=19 P.W.B. 1913. 

(5) 6 Rang. 281=110 I.C. 870=1928 Rang. 197. 

(6) Ibid. 1928 Rang. 197, supra. 

(7) Ibid. 

(8) Mahalinga Kudumban v. Theetharappa Mudaluirf 115 I.O. 345= 
1929' Mad. 223=56 M.L.J. 387=(1929) M.W.N. 62=29 L.W. 237, 
citing SJieoratUin Lai v. Mohri, 21 All. 354= (1899) A.W.N. 96, and Cf. 
Trimaysi J)asi v. Krishnalal Dey, 14 I.O. 724=39 I.C. 906=17 C.W.N. 
933, also see Kasturi Chetti v. Deputy Collector, 21 Mad. 269. 
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cannot be brought under the provisions of Cl. (vi) of Art. 17, 
Sch. II, unless it is established that it is not possible even to state 
approximately a money-value for the subject-matter in dispute.® 


436. APPEALS BY CO-SHARER, ON QUESTIONS OF 
TITLE OR APPORTIONMENT. —Where some liunn lands were 
acquired under the Land Acquisition Act, and the awai'd passed 
by the Land Acquisition Ofificer was referred to the civil Court 
under S. 30, on the question of the claims of the contending 
parties and the sub-judge held that the tenants had no occupancy, 
rights in the land, and that the whole of the compensation should 
be paid to the Inamdar; and the tenants appealed, it was held by 
the Madras High Court:— 


(1) that a decision in a reference under S>. 30, is not an 
award -within the meaning of S. 54, Land Acquisition Act, 

(2) that the litigation in Court in which the civil rights of 
parties were determined, though not called a suit, yet is a civil 
proceeding to which the Civil Procedure Code is applicable and 
such a decision is a decree within the meaning of S. 2 (ii), CJivil 
Procedure Code, against which an appeal lies under S. 96, Civil 
Procedure Code, 

(3) that the appeal not being against the amount of the 
award, was not an appeal under S. 54 of the Land Acquisition 
Act, which would lie to the High Court but it was an appeal only 
against an order determining civil rights of two sets of contending 
parties, and the appeal lay to the district Judge as the amount 
Involved was less than Rs. 5,000'^ 


(4) That S. 8 could not apply to the ease as it was not an 
appeal against an award; and there was no dispute as regards the 
amount of compensation a\varded. That there is no specific pi’ovi- 
sion as regards appeals in such cases, and the only other provision 
of the Court-Fees Act applicable to a case like this is Art. 1, Sch. I 
of the Act, under which the Court-fee^ is payable ad 
This was in conformity with the practice in Madras, 
and Calcutta High Courts.^® The Bombay High Court has held, 
that in an appeal from an order for apportionment of compen¬ 
sation between the Government and the claimant the questmn 
amounted to a determination of the amount payable by the Go¬ 
vernment to the claimant, and the Court-fee should e 


(9) Banwa^ TmI v. Sheo Sankar, 13 C.W.N. 815=1 I-O. 6 ^. 

(10) Mahalinna Kudumhan v. Theeihnrnppa Mudaliar, n5 T.C. 345— 

1929 Mad. 223=56 M.L.J. 387=1929 M.W.N. 62=2^L ^ 1^^149—179 
ed in Venkata Beddi v. Adhinarayana, 1929 Mad. 351—52 Mad. 142—119 

(11) Bamchandra Bao v. Bamdhandra Bao, 67 ^ 

(329)=1922 P.O. 80=49 I.A. 129, disapproving of the decision m 

THnayani VaH v. KrisTinalal Bey, 6 I.O. 157=17 C.W.N. 935, and Balaram 
V. Shia/n, Sundert 23 Cal. 526. 

(12) Ihid. 116 I.O. 345 (348), supra. 

(13) Sheo Battan Bai v. Mohri, 21 All. ^ 354 =A.W.N. (1899) 96; 
also see Trimayani Basi v- Kriahn/ilal Bey, 14 I.C. 724—39 Cal. 906—17 
O.W.N. 933. 
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^ valorem on the value of the land.^^ The Lahore 
High Court has held, in Muhammad Suleman v. 
(jrhavui'iidi Lai, that in an appeal by co-sharer from an order 
directing compensation to be made to certain persons, for a share 
(which is definitely ascertained) compensation ad valorem is to be 
paid on the amount of the compensation claimed in the appeal, and 

a Court-fee stamp of Its. 10, is insufficient.^^ 

AT where no compensation 

A1.1.0WED.— Where no compensation has been allowed by an 
award under Lfftid Acquisition Act, Court-fee payable on the 
memorandum o, appeal is the ud valorem Court-fee on the amount 
claimed^'c Where, on a reference by the Land Acquisition Officer 
under S. 18, Land Acquisition Act, the District Judge held a 
defendant, who was a widow, entitled to a life interest in the 
compensation money awarded for the melwaram, but on account 
of the limited interest held by the widow, he. under S. 32, of the 
Act. ordered the money to be invested in a Bank; and, the rever¬ 
sioner appealed claiming that the compensation was payable to 
him alone, ad- valorem fee Avas not necessarA’ as on a prayer for 
recovery of the money from the successful claimant; because here 

tho money was held in trust or Icgini and a ))are decla- 

ration A\'as sufficient.*^ 

438. APPEALS AGAINST ORDERS NOT AMOUNTING 
TO A DECREE. —Where the District Judge rejects an appli¬ 
cation for apportionment, and the petitioner is referred to the 
civil Court for filing a regular suit, the order in question is not a 
decree, and the Court-fee on the memorandum of appeal against 
such an order is not required to be paid ad valorem, under Art 1, 
Sch. I of the Act, but a fixed Court-fee is chargeable under Sch, II, 
Art. 11 of the Court-Fees Act.*^ But, Av^here a Court orders the 
to be invested in G.P. Notes, and the shebait is directed, 
under S. 32 of the Land Acquisition Act to draAv interest only, 
the order in question is a decree, and has to be stamped for pur¬ 
poses of Court-fee, under S. 8 of the Act, at the money-value of 
the relief Avhich is capalile of estimation.*® An order as to the 
disposal of coinpensation money, on a reference under S. 18 of 
the Land Acquisition Act, is appealable as from an original decree, 
and requires an ad valorem Court-fee stamp.^o 


(14) MangaUJas! Girdliardas, 64 I.C. 582=45 Bom. 277=23 Bom.L.B. 

148 (F.B.). 

(15) 1931 Lah. 343. 

, (16) Puran Cha^d v. Emperor, 92 I.C. 991=1926 Lah. 343. 

(17) Thammayya Naidu v. Venlcaiaramanamma, 1932 Mai. 438=62 
M.L.J. 541=1932 M.'W.N. 420=35 M.L.W. 618=55 M. 641=139 I.C. 
131. 

(18) Hu,rri3h v. Blioha Tarini, 8 C.W.N. 321. 

(19) Trinayani Dasi v. Krishruilal Pey, 39 Cal. 906=17 O-W-N. 933 
(935)=14 I.O. 724; also see Malxammad AH v. Ahammad AH,, 26 Mad. 287. 
and Shiva Boio v. Nago/ppa, 29 Mad. 117. 

(20) Sheo Eaton Eai v. Mohri, 21 All. 354; and Balaram v. Shyam 
Sundar, 23 Oal. 631. 
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439. COURT-FEE ON THE STATUTORY ADDITION— 

It was held by the Madras High Court in Kapaka Brahmanandam 
V. Secretary of State,'-^ that the extra amount of comi)ensation money 
claimed by an appellant in an appeal, under the Land Acquisition 
Act, should under S. 8 of the Court-Fees Act include also the 
15 per cent, statutory addition on the market-value, and that he 
should pay Court-fees on the total amount including the 15 per 
cent. It was obseived that ‘‘an appeal is different from the claim 
put forward by him before the Collector. When once the Court, 
on a reference to it under S. 18 of the Land Acquisition Act 
determines the amount of comx)ensation to be awarded for the 
land acquired, the claimant, if dissatisfied with the amount of 
compensation so awarded by the Court, should, in ease lie prefoi*s 
an appeal, value his appeal at the figure which represents the 
difference between the amount of comx>eusation awarded to him 
and the amount of comx^ensation that he claims in tlie appeal.” 


440. POWER OF APPELLATE COURT. -Ot" course, it is 
open to an appellant in a land-acquisition apx)eal, as in any other 
appeal in which he claims a sum of money from tlie other side, to 
give up a portion of his claim, and confine his claim to any parti¬ 
cular- amount to which he may restrict his claim in appeal. In 
such cases he is, of course, bound to pay Court-fee only on the 
amount to which he has confined his claim in the appeal; but in 
such a case in the event of success in his appeal the decree of the 
appellate Court should award only the amount claimed by him in 
the appeal, and no more.”^^ A different view has been taken by 
the Calcutta High Court, in an uni*eported case.-^ It was held by 
the Calcutta High Court, in Percival v. Collector of 
Chittagong,^^ that in the generality of cases, an appellate Court 
cannot pass a decree for a larger amount than that claimed in the 
memorandum of appeal, unless, before the judgment is pro¬ 
nounced, an amendment of the memorandum of appeal is allowed, 
and the additional Court-fee paid in. “It is of course open to the 
appellant to appeal for the whole amount disallowed by the Court 
below, or only in respect of a part thereof. He must choose his 
own course. 


If the Court sees reason to think that the 

annual nett profits or the market^ 
value of any such land, house or 
garden as is mentioned in section 7 , 
paragraph 5 and 6, have or has been 
wrongly estimated, the Coui't may for the purpose of 
computing the fee payable in any suit therein men- 


Power to ascertain 
nett profits or mar¬ 
ket-value. 


(21) 122 I.C. 523=1930 Mad. 45=53 Mad. 48=57 M.L.J. 357 
= (1929) M.W.N. 599=30 L.W. 242. 

(22) Ihid, 1930 Mad. 45=53 Mad. 48=122 I.C. 523, supra. 

(23) Cf. P.A, 314 of 1917—por Rankin, C. J. and Mookerjee, J, 
(Basu’s Court Pees Act, p. 160). 

(24) 30 Cal. 616. 

(25) Tbid. 
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tioned, issue a cominissioii to any proper person 

directing him to make such local or other investigation 

as may be necessary, and to report thereon to the 
Court. 


Synopsis. 


1. Scope, and application. 

2. “If the Court-fees reason to 

think.” 

3 . Judicial investigation. 

4. The appointment of a Commis¬ 


sion. 

5. Issuing charts of valuation. 

6 . Investigation by Court. 

7. Power of Court to take evidence. 

8 . Suit whether includes appeals. 


441. SCOPE AND APPLICATION. —Ss. 9 and 10 of the 

Court-Peos Act indicate that the legislature foresaw that plaints 
in suits for possession or pre-emption of lands, houses, or 
gardens, may, and will, be received about which a doul)t will 
arise,^ and regarding which inquiry will show that the whole of 
the Court-fee prescribed has not been paid.-® These sections are 
enacted giving a Coui*t power to remedy the defect and to carry 
out the intention and object of the Act that the rewenue shall not 
be defrauded, and that full Coin*t-fee shall be paid before the 
hearing is further proceeded \v\th, whatever be the stage at which 
the hearing may have arrived when the mistake is deteeted.^^ 
These sections provide machinery' for aseeitaining the value of 
land and houses, the subject-matter of a suit when the Court 
thinks that the value has been wrongly estimated to the detriment 
of the revenue.^® The section merely lays down the procedure 
for inquiry to be followed when the Court is of opinion that the 
suit has been iindcrvalued.^® The powers under this section are 
exercisable at any stage of the suit, prior to its final disposal.®® 

442. “IF THE COURT SEES REASON TO THINK**.— 

These opening words of S. 9, have been noticed in the Calcutta 
case of tJalcJcJid Sihi v. Da/nis and it was observed 

that “for the purpose of these opening words, there is no illegality 
in any reference to a chart, or to a Gazetteer, or to anvthing else 
that will assist. This is not a question of judicial decision. The 
Court merely sees reason to think that the suit is under-valued, 
and that by itself will hurt nobody. But if the Court wants this 
matter to be pursued, and it is a matter upon which evidence of 
external facts is plainly necessary, the Court must undertake the 
investigation in a judicial manner.” Similarly, it has been held 


(26) Han Pam v. Alchar Bus.min, 29 All. 749 (759) (F.B.). 

(27) Ihid. 29 All. 749 (759) (F.B.), also see F.-n. 30 below. 

(28) Krxjfhna Moh^m Pand^y v. Paghunandan Pandey, 4 Pat. 336 
=87 I.C. 137=1925 Pat. 392 (P.B.). 

(29) Hari Pada Chdkraharti v. Pwi Jenra Karain Poy^ 5 C.L.J. 28, 
notes. 

(30) Valiya Kesava Vadhyar v. Suppa Bair, 2 Mad. 308; also see 
Mahadei v. Pani KishendaSt 7 All. 528, aud, Krishnasami v. Sundarappayyatt 
18 Mad. 415. 

(31) 1930 Cal. 65=122 I.C. 630=57 Cal. 587=60 O.L.J. 164 
=33 O.W.N. 952. 
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in Iloi'i Pada Chakrabarti v. Divijendra Narain Roy,^- that it is 
not open to the Court witliout any evidence on the 
point, and without following- the procedure ])roseribed by 
S. 9, to hold that the land in suit is worth more tluin the i>resent 
value. This procedure is not to be adopted as a meri- maltei' of 
eourse.^^ but when a plaint has been registered, and a Coiirt 
having- reason subsequently to think that tlie market-value, or nett 
annual profits of the subject-matter of the claim has been wrongly 
estimated, it is within the Co\ut's exercise of a discretionary 
power ot hold an inquiiw either per sc, or per <di\nn through a 
Commissioner appointed tor the piiri'ose, to determine whether a 
sufficient Court-fee has not lieen i>aid.-^' 

443. JUDICIAL INVESTIGATION.—9, points out 
one manner. It says that the Court may issm* a (Commission to 
any pi-oiier ]>ei’son directing him to make a local or otluo- investi¬ 
gation and report it. If that (Commission is issued, and if a rooi t 
is made, it is clear that then the learned judge has a judicial diny 
to come to a decision on the basis of the Commissioner’s report.”-'' 
But, in the case of IJari Tinyn v. ^\1\hor Jlusain,'^'* it lias Jxh'u 
observed by the learned judges that the mere fact that a Couit 
can issue a commission shows that the Couid can make itseli a 
judicial enquire if it is so minded. And. consequently, it has 
been held that a judge would be within his rights, if he lield this 
judicial en<iuiry either himself or by means of a commission. 
Indeed, the conclusion reached from a histoiw of Ss. 9 and 10 of 
the Court-Fees Act. is that as an ordinary rule the (^ourt should 
hold the investigation in person; only when such investigation 
cannot be conveniently held by the Court in person is it to issue 
a commission to a propel* officer to hold the investigation on 

its behalf.®® 

444. THE APPOINTMENT OF A COMMISSION.—These 
investigations should not be embarked uiion without due leason. 
The Calctttt.v High Cotuit observes that “this Court has always 
discharged, and I hope it always will discharge, the appointment 
of a commission under S. 9, Court-Fees Act, for the reason t la i 
is very apt to be oppressive to the parties.”®^ “Tn particular 

a commission is ordered under this section not at the ms 5^ 

the plaintiff, there is no power to make the idaintifr deposi \ - 
costs of the commission.”^” Such a commission w*hen issue , is 
a commission under the CMvil Procedure Code, and what le 
missioner may do, and what the duty of the 

laid down quite clearly by the Civil Procedure Code._ 


(32) C.L.J. 28, notes. 

(33) Jnlelcha Bihi v. T)anix ahfytnmed, 1930 C’al. 05 (68). 

(34) JTari B«-m v. Alchar Tlusstain, 29 AH. 749 (F.B.). 

(3.5) Jalelcha Bihi v. Banii* Mahowmed, 1930 Cal. 6;> 

(36) 29 AH. 749 (F.B.). 

(37) JaleJclKi Bihi v. Vffnis Mnhommied, 1930 Oal. 05 

(38) Hari Sam v. Ahhar HuJisain, 29 All. 749 (756) 

(39) Jalckha Bihi v. Danin ^fahomnledf 1930 Cal. 65 

(40) Ibid. 1930 Cal. 66 (68). 

(41) Ipid. 1930 Cal. 65 (67). 


(67) . 

(67) . 

(F.B.). 

(08). 
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445. ISSUING CHARTS OF VALUATION.— The pro¬ 
priety of the issue of a chart of valuations sent round by a District 
Juclire to the subordinate Courts in the district, for their 
piidance, is over qucstioinable. S. 9. provides that the Court may 
if it questions valuation issue a commission for such local investi¬ 
gation as is necessary. But. it makes no provision for a chart in 
vhich the valuation is set out of the various classes of land in the 
district, to be issued by the District Court to the subordinate 
Courts, and this seems to be a serious interference v'ith those 
Court s judicial diso'otion, and entirelv umvarranted by any 
provision of the Act.^- 

446. INVESTIGATION BY COURT. —Tf an investigation 
is undertaken by the judge himself, it is entirely Avrong to suppose 
that the plaintiff has first to give evidence to satisfv the Court of 
the propriety of his valuation before he is entitled to get his plaint 
or memorandum i*egistered. The proper course in these eases is to 
deal with the matter Avhen the plaint or memorandum has been 
filed.If the Court is of opinion that the value has been wrongly 
assessed tiic Court can proceed under S. 9. and asse.ss the value by 
proceeding strictly according to law^ in the manner provided in 
that section, and not in an arbitrary and illegal way."*"* It is not 
in the power of the Court to call upon the plaintiff, or the appel¬ 
lant to produce evidence to substantiate the value Avhich he has 
as.sessed upon the property in question, and on his failure to prove 
that the Court-fee is what he the party alleges it to be, to dismiss 

THE SUIT OR APPEAL FOR NON'-pROSECUTiON."*^ If the defendant 

desires to question the value of the property at the tiifte of 
bringing the suit, it is his business either to adduce evidence as to 
what that value is, or to move the Court to cause a local enquiry 
to be hcld.^® “Ss. 9 and 10 of Act VII of 1870 govern all cases 
in which a Court may think it necessar\’ to hold an inquiry into 
the market-value of, or the annual nett profits arising out of the 
property, the subject-matter of the claim, and whether that 
inquiry be by evidence taken on an issue raised by the defendant 
or by a local investigation held in pei-son or by commission, or 
otherwise.”^" No doubt, the primary' object of the Legislature in 
framing these provisions was to protect the stamp revenues of the 
state, but. of course, it was not to be allowed that parties should 
allege an unreasonably high value of the property in dispute for 
the piu’pose of harassing their opponents, and therefore it was 
made competent to the Court, on the application of either party 


(42) T^adarnyineann Chandhrani x. Bam Chandra Mala Dfis, 1929 Cal. 
717=49 O.L.J. .562=3.S O.W.X. 845. Cf. JaleVha Bihi v. Danis ifahommed, 
1930 Cal. 65=33 C.W.N. 952=50 O.L.J. 164. (Cljarts may be used to 
assist Court in starting enquiry, but should not be used are judicial investi¬ 
gation) . 

(43) Jalekha Bihi v. Danis Mahommed, 1930 Cal. 65 (68). 

(44) BndnroinHf^.w Chandhrani v. Ram CJuindra Maladas, 1929 Cal. 
717=49 C.L.J. 562=33 C.W.N. 845. 

(45) rhid. 1929 Cal. 717, supra. 

(■46) Oo-ma Sunker x. ifunsoor AU, 13 W.R. 326. 

(47) Hari Bam v. Akbar Hussainy 29 All. 749 (757) (F.B.). 
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to issue a eominission, and make an enquiry into the market-value, 
or the nett profits of the propei'ty in dispute. The final 

decision, as to valuation of suit, after an enquiry into tlie market- 
value of the property in suit is vested in the Court which hears 
the suit.^^ But, where no such enquiry is made, it must he 
assumed that the plaintiff's valuation is prima fade correct until 
rebutted by evidence.If the result of the Court's investioation 
is to the effect that tlie plaintiff's valuation is insuflicient, then the 
plaintiff mav be called upon to make the necessary deposit, and 
S. 10, shows that the suit is at first to be stayed, and if necessary 
later on dismissed.'^ 

447. POWER OF COURT TO TAKE EVIDENCE.—The 

Com-t has power to revise plaintiff’s estimate of market-value, or 
nett profits, in splits specified in S. 7, Cls. V and \ I oL' the ('ourt- 
Fees Act:- and a local investi-yation is discretionary. Tlie oh.iect of 
the law mav be inartisticallv expressed, but the intention evidently 
was to enpu.wer Courts to hold inquiry, and it was intended that 
thev should do so preferentially themselves.^ whenever the ( <uirts 
saw reason to think that the annual profits or the m;n-ket-value ot 
anv such land, etc., as is mentioned in S. 7. (v) ;uid (vC, of tlie 
Act have, or has been wrono;ly estimated.^ Sneh invesnprations 
to be held under S. 9. may he by commission, and the Commis¬ 
sioner’s report will he treated as iiart of evidence m the suit, and 
the Court will take fiu*ther evidence if necessary.- The [ ourt is 
not restricted to an Amoen's report in the maltei. m i_c 
allows the Coui-t. the benefit of an Aimm s inves. i"at ion._ 1 he 
sections of the Civil Procedure Code which relate to local inve.sti- 
gation do not contemplate the tender of further evidence an 

Ameen’s repoi-t, except the examination ot the Amoen ’ 

but they do not forbid it.^ However, it is not nccessar> to take 

further evidence whenever one of the parties 
decision of a Court as to the market-value of immoveable 
passed after objection made is final even though no 
made under a commission, the Coui’t not being hounc o p ' , ' 

commission.® Accordingly, it was held that where > _^ 

»■ _ . . - ■ . — - “ 

(48) Mt. Soohuflra v. rrol-a.^h Sinfjh, 10 W-B. o. 

(49) Sunler v. AU, 13 W.R. 320. 

(50) Soobudra v. Fam Prol-nsh Sinr/h, 10 W.R. 

(1) Jalelcha Bibi v. Banin Mnhommed, 1930 C’nl. 6o (0 ), a » 
SaH Pada v. Vivi Jendra, 5 C.Xj.J. 28, not's. 

(2) Mt, Soobxulra v. Bam Prolca.dt Shujh, 10 '*• 

V. Madarsa Rowther, 27 Mad. 480=^14 M.L.J. 

(3) ITari Ram v. Akbar Husnaiii, 29 All. 740 (/o5, 7o6) ( ■ •) 

(4) rbid. 29 All. 749 (757) (F.B.). 

(5) Axi^ Saruno v. Almoodd.cn, 17 W.R. 270, also sec G.r,.,;. Chander 

V. Shoshl, 27 Cal. 951 (955), (P.C.). 

(0) Modhoosoodan v. Raifcny^oncedasl, 13 W.R. 41i>. 

(7) CArlsb Chander v. Shoshi Shikharemvar Roy. 27 Cal. 9ol (966:> 

(P.C.) 

(8) Tbid. 27 Cal. 951 (966) (P.C.). , . w t? a 

(9) Esltan Cfiandcr Mookerjee v. 7^9 (P 

L.B. (A.O.) 72, also see BevH Ravi v. Akbar Bussain, -9 All. 74,> (J?.B.). 
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decision a mimsiff finds that the value of a suit to be within his 
juiisdiction, a Subordinate Judge is not competent to rule on that 
point the munsiif has no jurisdiction.^® 

I whether includes APPEALS.-It has 

been held by the Allahabad High Cockt, that Ss. 9, 10 and 11 
of the Court-Fees Act relate to suits, and do not relate to appeals.'* 

Ar</,/in, that suit includes appeals, and it would be competent to 

tin fiist appellate Comt, as also, to the Court of second appeal, 

or further appeal to call upon a party, whose fee was in defect in 

the subordinate Court, to make fjood such deficiency, within a 

reasonable time to be fixed by the Court in accordance with 

b. 10 ( 11 ) of the Court-Fees Act, on penalty of having any decision 

m his favour in tlie lower Court set aside.'^ The Calcutta High 

Court has oliserved m Badninnessa ChnndJirai v. Ramch'indrnd^ 

tliat this section applies to the Court of first instance primarily, 

but there is no reason to think why it should not apply also to a 

our o appeal. This power of Court to determine proper stamp 

duty, on appeal, has been held to exi.st in the Madras case of 

cjr parte Moonc Banpappen;'^ and, in an early Allahabad ease of 
Dhunnoo v. Damodar.^^ 

O. (i) If in the result of any such investiga- 
Proccdure where tion the Court finds that the nett 

Pi'ofits or market-value have or has 
;a.ue«rong.,cs.,mn- wrongly estimated, the Court, 

. .... it. tbe estimation has been excessive, 

may, in its discretion, refund the excess paid as such 
ee; but, if the estimation has been insufficient, the 
Court shall require the filaintiff to pay so much addi- 
nonal fee as would have been payable had the said 
market-value or nett profits been rightly estimated. 

+1 t'ase the suit shall be stayed until 

the additional fee is paid. If the additional fee is 

not paid within such time as the Court shall fix, the 
suit shall be dismissed. 


(10) EsImh CJiandri Mooherjee v. Lolcenath Boy,^4 W.B. 451, gupra. 


, (11) Bai v. Gobinda, 12 All. 120=10 A.W.N. 

W V%51^(F^b”) ' ' 29 All. 749=4 A.L.J. 


39 (F.B.). 
636=27 A. 


n* Sinffh V. Bavi Bakha, 109 P.R. 1912=15 I.C. 463 (F.B.). 

Cf.Naram Sinffh v. CluiturbhuJ Singh, 20 All. 362. (Appellant not in fault 
in lower appellate Court). 

(13) 1929 Cal. 717 (719)=49 C.L.J. 562=33 C.W.N. 845. 

(14) 3 Mad. H. C. 352. 

(15) 2 N.W.P. 177. 
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Sy nopsis. 


1. Legislative changes. 

2. History of Ss. 9 and 10, Court- 
Fees Act. 

3. Provision in Civil Procedure 

Code, and Court-Fees Act, com¬ 


pared. 

4. Dismissal of suit by Court 

having jurisdiction. 

5. Procedure in case of deficiency 

6. Payment antedates to institution. 


449. LEGISLATIVE CHANGES.— This section ^^■hen first 
cnneled had three elaiises. Cl. (iii) of the section, which enacted 
that S. 180, of the Civil Procedure Code, 1859, (correspondino: to 
O. 2(5, H. 9, Civil Procedure Code, 1908), should l)e read as part 
of S. 10, Court-Fees Act, has been repealed by the Repealin" and 
Amending- Act, XII of 1891. By Assam Act, III of 1932, a provi¬ 
sion is made locally, for payment to Oovornment of the expenses 
of a commi.ssion to value profits. 


450. HISTORY OF SS. 9 AND 10. COURT-FEES ACT.— 

The histoi'y of Ss. 9 and 10, of Act VII of 1870. has been thus 
ti'accd by Knox, A.C.J., in Ilari Ram v. Akbar Tlussainy^^ 


“At the time ^\■hen Act \Tl of 1S70 was placed upon the statute Book 
the Act which regulated the prooeilure of Civil Courts Act No. VIII of 

1859. That Act contained a s‘Otion (R. 180) which empowered Courts 

under certain special circumstauees to issxie a commission for certain pur¬ 
poses to an officer of the Court, directijig him to make an investigation and 
to report to the Court. The ascertaining of eith r the market-value of 
property or the nett annual profits of an estate was not one of those pur¬ 
poses. ‘when Act No. ^^I of 1870, first becauie law, S. 9 stood as it stands 
now. But Section 10 at that time consisted of throe clauses and th ■ third 
clause ran as follows:—“Section 180 of the Coile of Civil Procedure shall 
be construed as if the words ‘the market-value of any i)roperty or’ were 
inserted after the word ‘ascertaining’, an«l .as if the words ‘m* ajinual nett 
profits’ were inserted after the word ‘damages’.’’ The object and moaning 
of this Claus? is evident. It was that S. 180, Act VIII of 1859, should be 
read as part of S. 10, Act VH of 1870. It empowered Courts in any suit 
in which the Court might doom a local investigation to be requisite or proper 
for the purpose of ascertaining the market-value of any property or the 
adnount of annual nett profits to issue a commission to a pre^per ofHeev for 
the purpose of conauetiiiff the necessary investigation and to consider the 
report of the Commissioner. T^poii the repeal of Act VIII of 1859, 
Codes of Civil Procedure which followed iu 1877, and in 1882 , contained 
sections whicli re-enacted the provisions of S. 180, Act VIII of 1859, as 
ampUfied bv Act VII of 1870, S. 10, Cl. (iii). They contained also 
important Edition to the effect {vide S. 392 of Act XIV of 188_) tliat 
sucli commission was only to issue when the investigation deemed necessary 
by the Court could not be conveniently conducted by the Judge in person. 


“The use of the word ‘may’ in S. 10 must not be overlooked. 
the section is read with the incorporated S- 392 of the C^ode of 
cedure, the obvious inference is that the power of delegation was no 
exercised as a matter «of course or on the- mere requisition of a party o 
suit. On the contrary, the language used shows that the section was framed 
so as to discourage as much as possible loca.1 investigation by a Oommissioner, 

“From 1870 onwards Cl. (iii) of S. 10 of Act VII of 1870 stoml side by 
side with thc< amplified S. 393 of the Code of Civil Procedure, mitil m 1891 
the Legislature, on going through the statute Book with t e o jec o 
removing certain statutes and portions of statutes which were spen or a 
become unnecessary expunged CQ. (iii) of S. 10 as no longer necessary 

(Act Xir of 1891, Sch. I.) ' 


(lO’) 29 All. 749 (755, 756) P,B. 
C—50 



394 


The Court-Fees Act 


[Chap. III. 


r.i-vTTt?m‘ VISION IN CIVIL PROCEDURE CODE AND 
COURT.FEES ACT COMPARED-(l) No bar to ERESu:™-ft 

R ° R J ’ the Full Bench 

Tiwari.^- that Ss. 9, 10, 
fw Vv Court-Fees Act are not in conflict with S. 28, of 

!,nfCourt-Fees Act, are 
n Procedure Code, 1882 (now 

U / R. 11. Civil Procedure Code, 1908).^« S. 8 empowers the 

Q to a commission for the purposes therein mentioned 
a d S 10, enacts that if the Court finds on inquiry that a sufficient 
Court-fee has not been paid, it is bound to stay the suit and to 
fix the time within which the additional f-e can be paid. Tf the 
lee IS paid %yithjn the time so fixed, whether that be a time within 
or beyond tlie period of limitation prescribed for the suit, the 
p aint is as valid as if it had been properly stamped in the first 
instance on the day when the suit was instituted.^® If the fee is 
not so paid, the suit .s7m/Z be disynissedr^ But this dismissal of 
suit not bcins a decision of the suit passed on its merits, after the 
case lias been heard, cannot operate as a plea barring a fresh action 
ni linunc as rc.<; jtidicafa,^^ and would not preclude a plaintiff from 
presenting a fresh plaint in respect of the same cause of action. 
proMfled it was within the period of limitation prescribed for such 
suit: and tliis is all that is provided by the Civil Procedure Code 
in tlie case of rejection of the plaint.-^ S. 54, of the Civil 
Proce.lure Code. 1882 (now O. 7, R. 11. Civil Procedure Code, 
1908), deals with the rejection of plainU, and where a suit is 
disposed of under this nile, the Court onjrht not to disnm^ the 
The effect of a rejection of a plaint, is that the plaintiff 
would not under O. 7, R. 13, be precluded from filing a fresh 
plaint in respect of the same cause of action, if he so desires.2» 


(2) Apply to any stage of suit. —The IMadras Hish 
Court, held in Valiya Kesava Vadhyar v. ^upp^ji that S. 54, 

of the Act of 1877, which directed that a plaint shall be rejected 
m certain cases, applies only to the initial stages of a suit before 
a plaint has been registered, whereas the application of S 10. of 
the Court-Fees Act, w hich dire c ts that a suit shall be dismissed 

(17) Thid. 29 All. 749 (755, 756) F.B. 

(18) 13 All. 129 (F.B.). 

(19) Ihid. 12 All. 129 (F.B.). 

(20) Tlari Bam v. Alchar Hussain, 29 All. 749 F.B. 

(21) Vain Isr Amanji v. Mnhamad Adam Asmal, 26 T.O. 746, aliso see 
Brijkrishna Das v. Hurli Bai, 56 I.C. 316^4 Pat.L.J. 703. 

(22) ^fu}|ammad Salim v. Xabian Bibi, 8 All. 282 (287), also see 
Ball-qran Bai v. Gohiml Noth Tixeari, 12 All. 129 (149) F.B. and, Imwa 
Lal-shmana v. Satyappa, 7 I.C. 967=35 Bom. 38=12 Bom.L.R. 766. 

(23) Ballraram Bai v. Gobind Nath Tiivari, 12 All. 129 (149) F.B. 

(24) Ganya Narnim v. TilucJc Banu, 15 Cal. 533, P.C.=15 I.A. 119= 
12 Ind. Jur. 254; Badhakanta v. Dcbencdra A''a»ain, 70 I.C. 101=1922 
Cal. 506 (508)=49 Cal. 880, also seo, Valli Ise Amanji v. ^alianwd Adam 
Asmal, 26 I.C. 746=16 Bom.I/.B. 763. 

(25) Oiitale Civil Procedure Code, p. 1503 (O. 7, R. 11, Note 2). 

(26) 2 Alad. 308=Ind.Jur. 286, also see Babu Lai v. -isi Hunwafp 
27 All. 197=1 A.L.J. 641 (644) = (1904) A.W.N. 224. 
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in a certain case, is not susceptible of restriction to any particular 
stase*. But this view was not followed in Kishorc Sinqh v. Sahdal 
Sinqh~~ l>v the Allahaiiad High Court, where it was held that 
S. ‘ 54 . Civil Proeedure Code. 1882, (now 0.7. R. 11. Civil 
Procedure Code. 1908■), may be applied at any stapro of a suit. A 
similar view is talcen l)y the Cai.cutta High Court in a number of 
cases.-® Likewise, tlie IMadras High Court, and the Punjab 
Chief Court^*^ have held that the provisions of the Civil Procedure 
Code, are mandatory and imperative, and can be enforced after 
the plaint is registered, and at any staple of a suit where the 
defective Court-fee is discovered. But. the ori.s>'inai suit cannot 
be dismissed under Ss. 10 and 12. of tlie Court-Pees Act. ixdoie 
the appeal is admitted.®^ 


(3) Appeal as a decrei-: —Fori’m of appeal.-— An order 
rejectinir a plaint is a decree and appealable as such.®^ Where a 
plaint is rejected under Cl. (bL for nndcr-valuation of tlu‘ relief 
claimed, the order rejeetinsr the plaint is not app- alnble. unless 
the order noeessarilv involves a decision of the catooory or class 
under which a suit falls. An order dismissinsr a suit is a decree, 
and where a suit has been dismissed in eonsequeneo of the taduro 
of the plaintiff to pav the institution fees on the valuation fixed 
bv the Court of first instance, it is open on nppc'al to tlm person 
affected bv that order to question th(' eorreetness of that order 
with a vi^w to sncceod in the appeal by -ctt.n- the 
aside, and the snit heaid.=>’ An m>peal lies nirainst an o,del of 
dismissal as a deeree. and the eorreetness of the order disinissm 
the suit can he raised in support of the appeal and ^ 

valuation of the suit as arrived at by tlie tii.i oui _ . ^ 

contest. It is. however, final until reversed on appeal 
order of dismissal of sint.^*-* ^^nle^e the suit 

the deficiency is made prood as ordered by the ’ hoon made 

the suit would he the value after the deficieney has been ma 


V 

T)rhr }\d)'a 

T.c. 4S« = ia26 


(27) 12 All. 553=0 A.W.N. (1889), 185. , on B 1 

(28) Padhna yfand Sinph y. 

and Dasl v. Audi 27 Cal. ^ V«//i ai I 

Narain, 70 T.C. 101: nirolnj Bomirji y Surrndra ^o(h, .1 

Cbl. 504. (Dismissal of suit not proper). _ n ,oq 

(29) Venlcatesa Tawler v. Bamasami Chetimr, 18 Mad. •• ( ‘ . 

of plaint already reg^istered) . , « o t> t? 

(30) Sri Kisnang<.. v. Pir BaV.sh. 126 P .B. - I*®- 

1893, and Nanakchfnnd v. Jowanmat, 35 P.R- 1914 .■> • - 

(31.) Govunda v. Parameswara, 1 M.L.J. 528 ^ , 

(32) Sadalcaur v. Buta Sihigh, . \ j "57 ( 70 ) Bada v! 

Chandramani v. Bfl.sdro 49 I. C 334 ^' 7 <:aKdion v. Komappan, 

Nogesh, 22 Bom. 480; Studd v. Matt, 28 Cal. ./vo/ 

14 Mad. 169. __ ^ .... 

(33) Profeea/. Chunder v. Basu. 1920 

343, also SCO and Compare. Avuirta Lai Kutruir . 65=50 C.L.J. 

l^= 33 ^b“w.N'!%^ 5 ^. iDuty of^ppella^rC^^^^ appeal against an order 

rejecting Sart-mr r. B ^ 'and 

C.W.N. 343, citing Owrao Mirra v. Mary Jones, 12 C.1..B. 148, and, ±1 . 
C. SiTidd V. Mati Mahto, 28 Cal. 334. 
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^ood, and not the value wliich thp nlniTi+iflP ♦ n 

thereon^ But so long as the're It “ b"y ?£ 

SrplJntiffttst be°f W'’efldency, the original value plac^cd hy 

of ...ol.tlog the .PP.1I.K 

S,'s.“'ur';'"; i’’ s 

foe ,L.J I V I?” >]”£» •ooooa.noe oeltl, ih, 

St.3? "" Court in IJjaF-ulla v: cLara 

R. n.S-iltXdure ?oZ' i?or(tTs''t/’a°ntri d" 

applv to chartered High Courts in the Lxe.lise of their otinat 
or extraordinaiy Original Civil .Jurisdiction (see O 49 R 
Civil Procedure Code).3* The Allahabad High Cou.-t hasSd 
the rule to lie inapplicable to their appelMc jurisdiction 3» 

JURSmc?iON^®Tf^ OP SUIT, BY COURT HAVING 

aun.iibmoyON.—The only Court whieli can pass the order 

“"'ho; ifiot'r ■'j 3, “»'ow I, ,t 

foiintthat t e P suit it is 

ut protitv T T and that the value of 

^ ^ miderestimated, the Court has power 

^ make an eiuiuiry as to the value of the property and Ff the 

tile su it 1 f tile 1 j^ * 1 ^ case, the Court can dismiss 

the CoVrt time as 

vno i.ourt shall fix. Where, however, the market-value of the 

wh?erT' pecuniary jurisdiction of the Court 

vhieh has made such an inquiiy, then it is the imperative dutv of 

Saint°?o ■ R- 10- Civil Procedure Code, to returfthe 

plaint for presentation to the proper Court.'*^ The jM\drvs Htow 

Court has taken the same view in two recent cases Th^ ^ 

nary point to consider is to see. whether havfnl regard to Z 

rZe r'' “f Z '"V"tioned in the plaint or arrivedkatZ 

a^'Co irt^Zi* lias ffot .ninsdietion to entertain the plaint, men 
a Court finds that on the correct v'llnotmn i • a • a. 

i,,v i,. ,he c.,« .M.MS'ri.jXiS 

presentation to proper Court, which will deal ^with question of 

faw^and “'‘pessary procedure under the 

had’nZkh ^ ^ ^ Z I’'"' P'«i"t «ntil plaintiff 

had paid the proper Court-fee.« “ If the plaint was returned for 

^03 (33) Sri B,iman Lalji y. Drsraj, 5 I.C. 8r5=32 All. 222=7 A.L.J. 

l-°- 954 (F.B.). 

(37) 34 Cal. 954 F.B.=:6 C.L.J. 255=11 C.W.N. 1133 (F.B.) 

(38) Chitale’s Civil Procedure Code. 

(39) Batkaran Rai v. Gobituhiath Tiwari, 12 All. 129 F B 

—Bharmappa Mirji, 101 I.O. 343 
—29 Bom.L.B. 280=51 Bom. 236=1927 Bom. 257. 

(41) 101 I.C. 343=51 Bom. 236=1927 Bom. 257. 

1931 Mad. 67=129 I.C. 826=61 M.L.J. 
Be<A<wami yaiekm v. Kagammal, 1931 Mad. 69= 

1930 M.W.N. 656=59 M.L.J. 899=33 M.L.W. 68=129 I.C. 625. 
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presentation to the proper Court, the plaintiff could take 
advantage of the Court-fees that had been paid on the previously 
filed plaint and he could pay the deficient Court-fees in the Court 
having jurisdiction to hear the case'’.'^ The Madras High Court, 
held in the Pull Bench Case of Visiveswara Sarma v. Dr. T. M. 

that where Court-fee is paid upon the institution of a suit 
in a Coui*t which cannot grant the relief sought, and consequently, 
the plaint is returned for presentation to the proper Couit, the 
l>laintiif, on filing the plaint in the latter Court, is entitled to take 
credit for the amount of the Court-fee levied in the Court to which 
it was first presented, even though the stamp was cancelled before 
the plaint was returned.Where a plaint is returned by a Court 
for want of jurisdiction, and the same is presented to the Court 
having jurisdiction, the suit is to be stayed until the deficiency in 
Court-fee is made good.'*^ And, if the deficient amount is paid 
within time, the suit must be registered.**® 

453. Extension of time. —It is competent to a Court, 
after the expiry of the time initially granted, to enlarge the time 
for payment of the deficit Coui't-fee on a plaint.^^ Also see S. 148, 
Civil Procedure Code. 


454. PROCEDURE IN CASE OF DEFICIENCY. —The 

provisions in S. 10 (ii), are mandatory, and the power conferred 
by this provision of law may be exercised at any time so long as 
the suit remains before the Couit.*® But, it is desirable that where 
the appellate Court has to deal with the question of deficit Court- 
fees, it must be done at the earliest possible moment.^® Where a 
plaint as well as the memorandum of appeal filed by tlie plaintiff 
are found to be insufficiently stamped, the proper course to be 
followed by the appellate Court is to direct that the appeal be 
Tegistered on the appellant supplying the deficit Coui*t-fees as 
Tegards his memorandum of appeal, and after the appeal has been 
registered, and before it has been dealt with under O. 41, R. 11, 
Civil Procedure Code to place the ease for orders under S. 12 (2), 


(43) 1931 Mad. 67=:129 1.0. 826=61 *^ 3—34 M L.W. 352, 

also see Kannusami JPillai v. JnfftTuimbal, 8 L.W. 145—46 I.C. 2 ( 

M.W.N. 497=24 M.L.T. 46=41 Mad. 701. (Court lias no 

on discovering that the subject-matter of a suit is beyond its * 

to allow wtth. drawal of suit, under O. 23, R. 1, but it shou c - , - . 
provisions of O. 7, R. 10, Civil Procedure Code, and return the plaint for 

presentation to proper Court) . 

(44) 10 I.O. 201=21 M.L.J. 533=10 M.L.T. 29. 

(45) TaJamTnal BuJi. 9 ain v. Nawdbdad Khan, 3 I.C. 830 (F.B.), 
followed, Hari Ram v. ATcbar, 29 All. 749 F.B. 

(46) Ibid. ^ „ 

(47) DwarTca Kath Biswas v. Kedar 

Badri NaraAm, v. Sheo Koer, 17 Cal. 512—17 ^ , a 

KislioH Koer v. Uadan Mohan Sinffh, 31 Cal. ^ 5 , Clnmat ^ 

Pershad, 19 All. 240; and, Bhagwandas v. Baji Abu Ahmed, 16 Bom. 263. 

(48) Bidhu Bhusan Bdksli v. Kola ClMnd Rerih 1^6 I.C. 335—1927 Cal. 

775=31 C.W.N. 1045. _ 

(49) Bitendra Singh v. Rameshwar Singh, 62 I.C. 43—6 Pat. L.J. 
•293, (P.B,)=2 P.L.T. 383. 
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of the Court-Fees Act as regards the deficit Court-fees on the 
plaint in the lower Court.^** The Patna High Court, has simi¬ 
larly held in BHj Knshna Das v. Murli Rai,^ that upon the 
plaintiff-respondent's failure to pay the deficit Court-fee, it is 
competent to the appeal Court to call upon him to pay the deficit 
and in the event of his failure to pay, to enforce the order by the 
dismissal of the suit. The Court may, however, in exercise of its 
inherent powers, liold the decree which had been obtained by the 
defaulting iiarty in abeyance, and to direct that it shall not be 
executed until such time as the order in respect of the deficit is 
complied with. But if this lemedy is not adopted, the law enjoins 
a dismissal without option. \Vhere it was discovered in second 
appeal that the appeal memo was not properly stamped in the 
lower appellate Court, the High Court ought to stay its own decree 
till the deficiency is made up.“ The trial Court’s finding on the 
cpiestion of valuation of suit, if found to be wrong by the appellate 
Court, the plaintiff .should have the option of supplying the neces- 
saiy' stamps, as the first Court would have done.® 

455. Parties to suit.—A (juestion of Court-fees is not 
really a question between the parties to the suit at all. It is a 
question bcgween the Court, and the i>laintiff; consequently, it is 
not a substantial question of law for the purposes of leave to 
appeal to Pi'ivy Council.^ 

456. Abandonment of claim.—Where the plaintiff is 
ordered to pay a deficient Court-fee within the time prescribed 
bv Court, and instead of doing so he reduces the claim, and returns 
the plaint with a Court-fee which is then correct, there is no dis¬ 
obedience of the order of the Court, and the original plaint will 
have the same effect as if the proper Court-fee had been paid at 
the outset.^ A plaintiff may relinquish any portion of his claim 
to bring it within the Caurt^s jurisdiction (O. 2, R. 2, Civil 
Procedure Code), and it seems equally open to him to relinquish 
a portion in order to bring it within a certain Curt-fee.® There is 
no evasion of the proper Court-fee, where the plaintiff does not 
get a relief on payment of an inadequate Court-fee. rather he 
sets his plaint and fee right within the time pre.scnbed by Court.'^ 
Accordingly, it has been held that where a plaintiff instead of 
paying the additional Court-fee strikes out a portion of his claim, 


(50) Bidhu mushAH BaVshi v. TMa CJiand Roy, 106 I.C. 335t=31 C. 
W.N. 1045=1927 Cal. 775. 

(1) 56 I.C. 316=4 Pat.L.J. 703. 

(2) Mohanalal v. iVantfo Kishore, 28 All. 270. 

(3) Wahed Ali Khan v. Hunnooman Perahad, 12 W.R. 484. 

(4) Godha Mai v. Prem Singh, 110 I.O. 179=1928 Lah. 560. 

(5) KeclachaMm v. Narasinga Das, 1931 Mad. 716=34 M.L.W. 252 
=1931 M.W.N. 677=134 I.O. 816. Cf. Midnapore Zamindary Coy. v- 
Secreiary of State, 44 Oal. 352=40 I.C. 96. (Where plaintiff 
failed to comply with Court order, and then afterwards sought to reme 
matters by striking out a plea). 

(6) 1931 Mad. 716=a34 I.C. 816, supra. 

(7) 1931 Mad. 716=134 I.C. 816, supra. • 
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the suit cannot be dismissed under S. 10 (v), Court-Pecs Act.® 
However, a plaintiff who has not properly valued his claim or paid 
a sufficient Court-fee is not entitled at the last moment to an option 
to abandon part of his claim and retain only that part for which 
he has paid a sufficient Couil-fee.® Similarly, it has been doubted 
if an appellate Court has power to allow a valuation of plaintiff’s 
claim in the Court below to be reduced in order to relieve the party 
from liability to pay Court-fees.^® The principle of the Allahabad 
vulin" was applied to the case of an appellant in Diinichand v. 
Aziz Khan^^^ where it was held by the Punjab Chfef Court that 
where a defendant appeals from a deci'eo passed against him, and 
at the very outset of the procecdinjjs asks to bo allowed to amend 
his memorandum of appeal by striking: out part of his claim, the 
I'espondents are in no way prejudiced thereby, nor would an order 
allowing such amendment be detrimental to the revenue. The 
case of Arogi/a Udayan v. Appachi Hoirthan,^- was distinguished 
on the ground that this pi*ayer was made for no ulterior purpose 
or with the intention of affecting the jurisdiction of the Court. 
An analogous case is the view of the TjAHORE ITigh Cot rt that 
where an appeal in a money suit is not properly stamped, it cannot 
be dismissed in toto, but it will not admit the passing of a decree 
in excess of the sum for which the Court-fees has been paidd® 
This principle was acted upon in a pre-emption case, where it was 
held that when the lower appellate Court nffuses indulgence under 
S. 149, in the case of appeal which is insufficiently stamped, the 
appellant is entitled to have his appeal heard with regard to his 
claim for which Court-fee has l)een paid, and in so far as it is 
within time, irrespective of whether or not such request is made 
to the Court by the appellant.'^ 

457.. PAYMENT ANTEDATES TO INSTITUTION.—The 

date of the institution of a suit should be reckoned from the date 
of the presentation of the plaint, even through insufficiently 
stamped, "where the requisite Court-fees is subsequently put in. so 
as to make it admissible as a plaint.^ This was so held by their 
Lordships of the Privy Council in Slcinner v. Orde?-^ and this view^ 
was followed by the Calcutta High Court in Moti Saha v. Chltain 
and in Hari Mohan v. Naimuddin,^'^ differinr/ finm the view 
of the Allahabad Full Bench in the ease of Balharan Rai v. Golnnd 


(8) 27 All. 151=1 A.L-.J. 577, Cited in 1931 Mad. 716. 

(9) VaTli Ise Amanii v. Mahmad Adam Asm^iT, 26 T.O. 740. 

(10) Narain I^rasad v. Kameshmar Persluid^ 43 I.C. 489=3 Pat.L.J. 

101 . 

(11) 10 I.C. 207=131 P.L.B. 1911. 

(12) 25 Mad. 543. _ 

(13) Nihalclumd^Atmaram v. SardaH 3/aZ. 96 I.C. 135—1926 Lah. 

558. 

(14) Shah M^ohanwtnad v. Syed Shah Uohaanad, 1931 Lali. 237=131 
I.C. 297=32 P.Ii.B. 129. 

(15) 2 All. 241=6 I.A. 126. 

(16) 19 Cal. 780. 

(17) 20 Oal. 41. 
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Nath Tiwan.^^ In the Allahabad the suit was dismissed as barred 
by limitation, on the grounds that, when the plaint was presented, 
it was not in a condition in which it could have been received, 
filed, or used as a plaint in the case; that the order endorsed on the 
plaint was not an order in aceordance with the provisions of S. 28, 
of the Court-Fees Act of 1870, and therefore the payment of the 
proper Court-fee later could not have the retrospective effect of 
giving validity to the plaint when first presented. In a later Full 
Bench case of Ilari Ram v. Akbar Hxissain,^^ the principle of the 
decision in Balkamn Rai v. Gohind Nath 'Fiwari,^^ so far as appli¬ 
cable to plaints was rejected; and, it was held, that Ss. 9 and 10, of 
Court-Fees Act govern all eases in which a Court may think it 
necessary to hold an inquiry into the market-value of or the 
annual profits arising out of the property, the subject-matter of 
the claim; and when the Court holds an inquiry either per se. or 
through a Commissioner api>ointed for the purpose, and finds that 
a sufficient Court-fee has not been paid, it is bound to stay the suit 
and to fix a time with which the additional fee can be paid, without 
any regard to the fact whether that be a time within or beyond the 
period of limitation prescribed for the suit. If the fee is paid 
ivithin the time so fixed, the plaint is as valid as if if had been 
properhj stamped in the first instance on the daif xohen the suit 
was iTistitxitcd,-^ The Calcutta High Court, held in Rurendra 
Kumar v. Kunj Behari,-^ that where a plaint was presented in the 
proper Court with insufficient stamp, and the Court, without 
rejecting the plaint, allowed a certain time to put in the deficit 
Court-fee which was done within the time allowed, for the purposes 
of limitation the suit should be considered to have been instituted 
on the date when the plaint was first presented. The Bombay 
High Court, similarly took the view that for the purpose of limi¬ 
tation, a suit is instituted when the plaint was presentf’d, and not 
on the day on which the deficient stamp duty was paid.-^ Like- 
"wise, the Madras High Court, has held, in Gavaraitfa Sahn v. 
Botokrishna^^ that when a plaint is presented, on a paper insuffi¬ 
ciently stamped, within the prescribed period of limitation, and 
a time is given by the Court under Civil Procedure Code to make 
good the deficiency, and the deficiency is supplied within the time 
fixed by the Court, but after the period of limitation expired, the 
suit is not barred by limitation: and, a Full Bench of the Madras 
High Courx, held the same, following the Calcutta, Bombay and 
Allahabad view:-® and now this vicAv has received statutory 
recognition in S. 149, of the Civil Procedure Code, lOOS.^® 

(18) 12 All. 129 (F.B.). 

(19) 29 All. 749 (F.B.). 

(20) 12 All. 129 (F.B.). 

(21) 29 All. 749 (765). 

(22) 27 Cal. 814=4 C.W.N. 818 (follows 19 Cal. 780 and 20 Gal. 41). 

(23) 27 Bom. 330. 

(24) 32 Mad. 305. 

(25) 1 I.C. 507 (F.B.). 

(26) S. 149, Civil Procedure Code, 1908:—“Where the whole or ^7 
part of any fee prescribed for any document by the law for the time being 
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1 1 . In suits for mesne profits, or for immove¬ 
able property and mosne profits, or 
for an account, if the profit s or 
amount decreed are or is in excess of 
the profits claimed or the amount at 
which the plaintiff valued the relief 
sought, the decree shall not be executed until the 
difference between the fee actually iDaid and the fee 
which would have been payable had the suit comprised 
the whole of the profits or amount so decreed shall 
have been paid to the proper officer. 

Where the amount of mesne profits is left to be 
ascertained in the course of the execution of the 
decree, if the pi’ofits so ascertained exceed the profits 
claimed, the further execution of the decree shall 
be stayed until the difference between the fee actually 
paid and the fee which would have been payable had 
the suit comprised the whole of the profits so ascer¬ 
tained is paid. If the additional fee is not paid with¬ 
in such time as the Court shall fix, ths suit shall be 
dismissed. 


Procedure in suits 
for mesne profits or 
account when amount 
decreed exceeds 

amount claimed. 


Synopsis. 


1. Amendment. 

2. Scope of the section. 

3. Application of the section. 

4. Construction of the section. 

5. Court-fee in suits for past mesne 

profits. 

6. Inciuiry as to mesne profits. 

7. Decree for future mesne profits. 

8. The Madras Amendment. 

9. Decree for possession and mesne 


profits. 

10. Penalty for non-pa 3 mient of 
additional Court-fee. 

11. Decree beyond limit of pecuniary 

jurisdiction. 

12. Valuation of suit for purposes 
of jurisdiction. 

13. Valuation of suit in appeal— 
Forum of appeal. 


458. AJVIENDlVrENT.—By Madras Act V of 1922, the 
following two paragraphs have been substituted in the place of 
para. 2 of the section, providing for the realisation of Court- 
fee on past and future mesne profits exceeding the claim in suit. 

Where a decree directa an inquiry as to mesne profits which have accrued 
on the property during a period prior to the institution of the suit, if the 
profits ascertained on such inquiry exceed the profits claimed^ no final 
decree shall be passed till the difference between the fee actually paid, and 
the fee which would have been payable had the suit comprised the whole of 
the profits so ascertained, is paid. If the additional fee is not paid within 
such time as the Court shall fix, the claim for the excess shall be dismissed, 
unless the Court, for sufficient cause, extends the time for payment. 


in force relating to Court-fees has not been paid, the Court may, in its dis¬ 
cretion, at any stage, allow the person, by whom such fee is payable, to i>ay 
the whole or part, as the case may be, of such Court-fee; and upon such 
payment the document, in respect of which such fee is payable, shall have 
the same force and effect as if such f^ had been paid in the first instance.** 
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Wliere a decree directs an enquiry as to mesne profits from the institu- 
tioni of the suit, and a final decree is passed in accordance with the (result of 
such inqmry, the docree sliall not be executed until such fee is paid as 
would hav« been payable on the amount claimed in execution if a separate 
suit had been instituted therefor.” 

459. SCOPE OP THE SECTION.—This section regulates 
the lev^’^ of proper Court-fees in a special class of suits, where from 
the very nature of the ease, only an approximate or tinascertained 
amount due can be claimed at the institution of suits, by 
providing for the levy of Court-fee on the excess amount found 
due, under safeguard of penalties by stay of execution or dis¬ 
missal of suit, under circumstances provided in paras, one and two 
of the section, respectively. It deals with suits covered by the 
provision in Civil Procedure Code, O. 7, R. 2, viz., suits for mesne 
profits, or for an amount which will be found due to plaintiff on 
taking unsettled accounts between him, and the defendant. In 
such suits, it Avould be observed, the plaintiff is, generally, not in 
a position to give the amount precisely, as he is required to do 
in ordinary suits for the reeoveiy of money. Consequently, the law 
allows him to state the amount claimed only approximately, 
subject to the ascertainment of the precise amount later in the 
course of the suit, or proceeding connected therewith. (See 
O. XX, R. 12, 16 and 17). 

The Code of 1882 required that an inquiry into mesne profits 
should be made in exeoution but the Code of 1908 has now 
effected a change, by providing for all such inquiries to be made 
in the suit itself, after a preliminary’’ decree, and to be followed by a 
final decree settling the amount due.^ By reason of the special 
provisions of Civil Procedure Code, (O. 7, R. 2, read with O. XX, 
R. 12), a plaintiff may in a suit for recovery of possession of 
immoveable property also claim (a) mesne profits which have 
accrued on the property prior to the institution of the suit; or, 
(6) an inquiry as to such mesne profits from the institution of the 
suit until delivery of possession to the decree-holder, or relinquish¬ 
ment of possession by the judgment-debtor, with notice to the 
decree-holder, or the expiration of three years from the date of 
the decree whichever event first occurs.^® 

The scheme of the section is that the plaintiff pays Court- 
fees on the amount estimated by him, and when mesne profits are 
assessed by a proceeding in suit, if any further fee is payable it 
has to be paid: and it is only on payment of this additional fee, 
on the excess amount ascertained by suit, or proceeding, that a 


(27) Kedamath v. ATiant Prasad, 88 I.C. 482=1925 P.C. 117=4 Pat. 
507 (P.O.). 

(28) Bam Golam Sahu v. Chiniamatn Singh, 5 Pat. 361=7 P* 
L.T. 313=1926 Pat. 218=93 I.C. 939 (F.B.). 

(29) Harakhpan v. Jagdeo, 4 Pat. 57=84 T.O. 272=1924 Pat. 
(right to apply arises on the happening of any one of the three 
speufied in O. 20, R. 12 (o), sub-rule 4 I), and not on the date of the decree 
directing an inquiry.) 
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regular decree comes into existence.^® An application for ascer¬ 
tainment of mesne profits, under O. XX, R. 12, Civil Procedure 
Code, 1908, is not, however, a proceeding in execution, but a 
proceeding in continuation of the original suit.®^ Thus, the 
Court-fee, on the excess amount whether decreed by the trial 
Court, or appellate Court, can be levied by the proper officer under 
the provisions of this section, which has been enacted to place 
certain facilities in the w’ay of the plaintiff, or appellant, as the 
case may be, but at the same time to ensure the payment of proper 
Court-fee before the plaintiff, or appellant can take any advantage 
of the decree for excess amount found due to him. 

460. Tentative Valuation of Suit.—It has been observed 
that ‘^ordinarily a plaintiff cannot recover more than he 
claims in the plaint, but in a suit for accounts or mesne pi’ofits, 
S. 11 of the Court-Fees Act permits the plaintiff to make an 
estimate of what he considers to be due to him and to pay the 
Court-fee thereon, and allows the Court to pass a decree for more 
than the amount at which the plaintiff valued his relief, if the 
profits or the amount decreed are found to be in excess of the 
profits claimed or the amount at which the relief sought is valued, 
provided the difference between the fee actually paid and the 
fee which would have been payable had the suit comprised the 
whole of the profits or amount so decreed shall have been paid to 
the proper officer. The plaintiff is not tied up to his estimate, 
unless there is something to indicate that he relinquishes anything 
that might be found due in excess of it. 

461. (1) APPLICATION OF THE SECTION—Cases to 
which the section is applicable.—This section applies to suits for 
accounts, pure and simple; and, also to a claim for accounts in a 
suit for some other relief, when the portion of the suit as regards 
relief by way of accounts will fall within this clause.®® In such 
cases, the plaintiff shoiild state <tpprox\mately ^ the amount which 
he claims will be found due to him on taking unsettled accounts 
between the parties.®^ The approximation need not be very close, 
but it may be a rough and ready approximation, as the value given 

(30) CoXleetor of Etawah v. Brin^ahan^ 1931 All. 5.38=.1931 A.Iy.J. 
413, also see, Durga Bharti v. Bhagwati Prasad, 64 I.C. 101—24 0,0. 
209=8 O.L.J. 477. 

(31) Budra Pratab v. Sarda, 47 AU. 543=87 I.C. 322=1925 All. 

588; ShanJeer v. Ganga Bam, 1928 Bom. 236=52 Bom, 360=109 I.O. 
734; Bhatu Bam v. Fogule Bam, 92 I.C. 629=1926 Pat. 141=5 Pat. 223, 
Timmaraju v. Narastmlia, 1928 Mad. 522=109 I.C. 528—54 665. 

(32) Durga Bharthi v. Bhagwati Prasad, 64 I.C. 101=24 O.C. 209=8 

O. L.J. 477, CoTnpare, Nand Kwmar Singh v. Bilas Bam Marwan, 40 II.C 

579=1 P.L.W. 781, where Chapman, J., remarked that the value of the 
appeal could be ascertained, and the plaintiff may, if he thinks it desirable, 
amend the valuation in his plaint, and if he does so, he will be limited to 
the amount stated, also see and, C/. BuSliamal v. Balhia Bam, 9 23=:' 

1928 Lah. 157 (2)=110 I.C. 631. 

(33) 6 Bom.L.B. 1102. 

(34) KTmahaloTiand Mulohand v. Nagimdas, 12 Bom. 675 (677)=1888 

P. J. 1. 
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by the plaintiff is purely tentative and Court can pass decree 
lor larger amount, than the amount claimed and lew additional 
Couit-fee.36 An administration suit falls under this section, and 
It the amount decreed is in excess of the amount at which the 
relief was valued in an administration suit, the deficiency in 
Court-fee must be recovered as laid down in S. 11 of the Act.®^ 

462. This section applies to suits for mesne profits, whether 
separate from, or coupled with, a suit for immoveable property; 
and, it is incumbent upon the plaintiff to value the mesne profits 

date of suit for the purpose of the assessment of Court- 
fees. There is some conflict of opinion upon the question 
whether S. 11 is applicable when future mesne profits are claimed 

up to date of deliverv of possession. 
The view taken by the Bombay High Court,* in HamkHshna 
Bhilaji v. Bhimabai^^^ is to the effect that whore the plaint asks 
for future mesne profits, the claim is not one in respect of which 
a fee could be payable under S. 7, as the amount cannot be stated 
even ajiproximately. This view has been followed in Vithal HaH 
V. Gohind,^^ where it was held that no additional stamp is required 
on interest pendente hfe, as it stands on the same footing as future 
mesne profits. The view was also accepted by the Madras High 
Court, in the eases of Maiden v. Jan-al i Ramatpia,'^^ and Saminatlta 
V. Mntliuswamii and it has been followed in the Calcutta cases 
of Banwari v. Daya ShunJcer*^ and Bhupendra Kumar v. 
Pxirnachandra ,^^ but, it was held in Promodn Nath Boy v. Secretary 
of StatBy that the prayer “for any other relief” in the plaint 
would cover mesne profits subsequently accruing, for which there 
is no cause of action at the time of the commencement of the suit, 
and which can be awarded by means of statutory provision framed 
with the obvious purpose of shortening litigation.”'*^ In a prayer 
for past mesne profits, it is open to the Court, under O. XX, R. 12, 
Civil Procedure Code, to award both past and future mesne 
profits. The possession of property decreed with mesne profits 

- ■ ' - f 

(35) Govandas Kasandas v. Bayahhax Snvichandy 9 Bom. 22 (24); 
JSai Hiragadri v. Gulahdas, 15 Bom.L.K. 1123=22 I.C. 71 (73), also see 
and Cf. GaWi Lai v. Baja Bahxt^ 1929 Pat. 626. (Th« plninti’ff h^s to 
value his suit for account, for the purpose of Court-fee and jurisdiction, not 

c ss, ^ 1.^ exactl^^, liut in an approximately correct fashion) . 

(36) Vurga Bharthi v. Bhagivati Prasad, 64 I.C. 101=24 O.C. 209= 

8 O.Li.J. 477 (P.N. 32, s-xtpray. 

(37) San Pau; v. Ma Yin, 55 I.C. 258=12 Bur.Law Times, 207. 

(38) P^romode Nath Boy v. Secretary of State, 53 Cal. 992=99 I.C. 

428=1927 Cal. 182=31 C.W.N. 112, also see Kutnar Singh v. 

Bilas Bam Marwari, 40 I.C. 579=1 P.L.W. 781. (Held, that where mesne 
profits are claimed before the suit, the claim is not one of which value cannot 
be ascertained on appeal). 

(39) 15 Bom. 416. 

(40) 17 Bom. 41. 

(41) 21 Mad. 371. 

(42) 20 Mad.L.J. 98=5 I.C. 880. 

(43) 13 C.W.N-. 815=1 I.C. 670. 

(44) 15 C.W.N. 506=13 C.L.J. 132=8 I.C. 34=43 Cal. 650. 

(45) 53 Cal. 992=99 I.C. 428=1927 Cal. 182=31 C.W.N. 112. 
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means mesne profits up to the time of possession being delivered.^®^ 
But the Calcutta High Court lias taken a view in Dwarkanath 
Biswas V. Dehendra Nath Tagore,-*' that where a plaint asks for 
past as well as future mesne profits, and Court-fee is paid for past 
mesne profits only, S. 11 of the Court-Fees Act applies. It 
is this view in Dwarkanath Biswases case that has found favour 
with the Patna High Court, in the Pull Bench Case of Ratn 
Golam Sahu v. Chiniaman S^ingh.*^ ^lullick, J., observes that 
S. 11, Court-Fees Act, contemplates two cases in which provision 
is made for exacting an additional Court-fee after the profits have 
been ascertained. The first paragraph would appear to relate to 
a ease where the profits claimed before institution of the suit had 
been ascertained in the trial Court, and provides for pa^nnent of 
a fee upon the excess amount found due, under penalty of having 
the execution stayed if the fee is not paid.^® The second para¬ 
graph appears to apply to all cases of past or future mesne profits 
which have been ascertained in execution, and provides for 
payment of a Court-fee upon the excess of the profits so ascer¬ 
tained over and above the amount claimed and paid for in the 
plaint, and the fee payable is the difference between the 
fee actually paid, and the fee which would have been payable had 
the suit comprised the whole of the profits actually ascertained. 
In such case the Court may fix a time within which the additional 
fee should be paid and may dismiss the suit for default of pay¬ 
ment.'*® The fee payable under paragraph 2, is not the fee upon 
an estimated amount stated in the petition, but upon excess of the 
amount actually found due by the enquiry over and above the 
amount upon which the fee has already been paid.’ Accordingly, 
it has been held that S. 11 applies to the claim for future mesne 
profits also, though no excess fee can be claimed until the actual 
amount due has been ascertained." The Rangoon High Court 
has followed the Patna Pull Bench View, and it has been held in 
Daw 8oe v. Koku, that Court-fee is payable on a claim for mesne 


(46) JB^emga^ Swamy v. Vaddadt Suhamma-t 124 I.O. 290; citing S 
Oal. 178=10. O.L.B. 176 (P.C.), and 12 W.R. 75. 

(47) 33 Cal. 1232, also see and, Cf. IjjatuUah Bhuymi v. Chandra 
Banerjee, 34 Cal. 954=11 C.W.N. 1133 (F.B.) 

(48) 93 I.C. 939=1926 Pat. 218=7 P.L.T. 313=5 Pat. 361, (F.B.). 

(49) Ibid. 5 Pat. 361 (F.B.), also see Harry , J- ^^7 

ministrator-Gen^ral^ Ptmjahf 1929 Lah. 753=30 P.Xj.Tt. 503, {Bela, ^ 
under S. tl, if the amount decreed is in excess of the amount claimed, the 
determination of the amount of Court-fee cannot bo left at the option ot 
the plaintiff, but he should be called upon to pay Court-fee on the di erence 
between the sum decreed and the value tentatively fixed by him in the 
plaint) . 

(50) Bam Golam Sahu v. Chintaman Singh, 5 Pat. 361=1926 
Pat. 218=93 I.C. 939 (F.B.). 

(1) Ibid. 5 Pat. 361, (F.B.), s^tpra. 

(2) Ibid. 5 Pat. 361 (P.B.), also see* Jagdip Sohay v. KhajuH sahu, 108 
I.O. 801=9 P.Ii.T. 657. {Ad valorem, Court-fee not neeessarj- on the 
amount of mesne profits claimed in appeal; but, the Court-fee will become 
payable when mesne profits have been ascertained). 
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profits subsequent to the institution of the suit, but it can only be 
exacted after the amount has been ascertained by enquiry.^ 

463. (2) Cases to which Section is Inapplicable.. —This 
section does not apply to the ease of an interest 
accruing upon a decree for money passed in a mortgage-suit.'* 
This section refers to suit for immoveable properties, mesne profits, 
and accounts, but does not apply to a suit on a mortgage, for 
money, nor to assessment of additional Court-fee by reason of the 
actual of interest pendente liie on a moi'tgage-decree.'' A claim 
for compensation in the nature of rent for use and occupation from 
the date of the suit to the date of deliver^’ has been held to fall 
under S. 11 of the Court-Fees Act;® but, this section does not 
apply to a suit for damages based on fraud, and the plaintiff is not 
entitled to deposit the institution fee after the decree, and before 
execution;' nor to cases under the Land Acquisition Act, where 
the decree awarded in appeal must be limited to the amount for 
which Court-fee has been paid on the memorandum of appeal.® 

464. ’ CONSTRUCTION OF THE SECTION—Tt has been 

held, by the Bombay High Court in Fulchnnd v. Bai Ichha,^ that 
in applying S. 11, to suits which relate to several causes of action 
combined in them, the term '*suit” in that section must be con- 
stiaied as confined to that part of the suit in question which relates 
to mesne profits. Strictly speaking, a suit on several causes of 
action, including mesne profits, is not a suit for mesne profits, 
which, according to its ordinary and more obvious meaning, would 
be understood as one exclusively for mesne profits. But as the 
Act is a fiscal Act, it is to be construed in favour of the subject, 
and any other view of the section w'ould certainly be a harsh one, 
and not to be accepted in the absence of a ver>^ clear expression of 
such intention on the part of the Legislature.Similarly, it has 
been held by the Calcutta High Court, in Kewal Kishan Singh 
v. Soykhari,^^ that by analogy of S. 10. the meaning of S. 11, is 
that in case the additional fee required in respect of the excess 
mesne profits is not paid, execution of the decree shall be stayed, 
until it is paid, and if it is not paid within the time fixed by the 
Court, then the suit, that is to say, the claim in respect of those 
mesne profits, shall be dismissed. The word in the clause 

need not mean the entire suit, including the claim for possession 
which had been decreed and the decree for which had been 

(3) 1930 Rang. 246=126 I.C. 224. 

(4) Krishnifirao v. Anioji Biriipnksha, 12 Bom.H.C. 227; BTuiwaiU 

Pershad v. 27 All. 559=A.L..T. 263=2.5 A.W.N. 84: (suit 

for sale on mortgage, involving claim for future interest) . 

(5) Sadhxisaran Bai v. Barlianideo Lai, 8 P.Li.T. 355=1927 Pat. 230= 
103 I.C. 592. 

(6) Credi v. Kirath Chand, 2 All. 682 (F.B.). 

(7) 17 M.L.J. 625. 

(8) Mahomed Ali Amjad Klxan v. Secretary of State, 30 Cal. 501. 

(9) 12 Bom. 98. 

(10) 12 Bom. 98. 

(11) 24 Cal. 173=1 C.W.N. 243. 
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executed, but it can fairly be constiTied as the suit or claim in 
respect of the mesne profits in respect of which the Court-fee 
payable has not been paid within the time fixed by the Court. 
Likewise, the words ''suits for account/' in the first para^aph 
of this section are applicable to such portion of any suit as claims 
the relief by way of aecount.^^ It has been explained by the 
Madras High Court, that the intention of the first pai*t of the 
section is not that a time should be fixed for the payment of extra 
Court-fee but that execution should be stayed until the extra 
Court-fee, payable, is paid.^® Aecordinfrly, where the Court by 
its decree directs the payment of such Court-fees within a fixed 
time, such direction is no part of the decree and execution of the 
decree is not conditional on payment within the time so fixed. 
This view has been accepted by the Calcutta High Court, which 
holds, in accordance with the Madras decision, that the final provi¬ 
sion of S. 13 of the Court-Fees Act does not apply to the condition 
set forth in the fii*st paragraph of this section.^® The Patna 
High Court, in the Full Reiich Case of Hutn (rolaoi Sahu v. 
Chintamon Sinqh/^ has followed the Calcutta view, and holds that 
under S. 11 of the Coiu*t-Pees Act, a Court-fee is leviable on the 
future mesne profits when they are ascertained by enciuiry as 
directed by the Court, and an application for enquiry cannot be 
dismissed for non-payment of Court-fee in advance. 

465. COURT-FEE IN SUITS FOR PAST MESNE 

PROFITS_The expression ‘‘mesne profits’’ of property has 

been defined in S. 2 (12). of the Civil Procedure Code to mean 
those profits which the person in wrongful possession of such 
property actuallv received or might with ordinary diligence avc 
received therefrom, together with interest on such profits, but 
does not include profits due to improvements made by the person 
in ^vrongful possession. Where the rightful owner siu's for 
mesne profits alone, or he sues for immoveable property, wi ren 
or mesne profits which have accrued on the property during a 
period prior to the institution of t he suit, he may value, tlm c aim 
definitely or approximately.^^ Where the entire amount ot mesne 
profits have accrued due, and the plaintiff is in a positmn 
the amount claimed by him, at least approxima^ly, Cour " ^ 

in accordance with the provisions of S. 11 of the Court- ees 
Every suit should state approximately the amount c , 

damages or compensation in a suit for mesne profits i_ 


(12) 6 Bom. Li. R. 1102. 

(13) Pericumian Chetti v. Nagappa Mudaliar, 30 :M:aa. 32—16 M.L.J 

643. 

(14) rbid. 30 Mad. 32=16 M.L.J. 543. 

(15) Ganesh Chamdra Mandal v. Fromotho Naili GanguXt, 11 I.C. 73- 

14 C.Ij.J. 20. 

(16) 5 Pat. 361=93 I.C. 939=1926 Pat. 18 (P.B-) 

(1.7) 3 P.L.J. 67=40 I.C. 579 (580), also see and Cf. 15 I.C. 572 

(18) Bhupendra Kumar ChaTcravarti v, Pur7ia Chatndra, 43 Cal. 650= 

24 I.C. 232 (234). 
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a^essed with an oA valorem fee.i» So far as past mesne profits 

eollprHnnTl presents no difficulty, as the procedure for 

collection of rte additional fee is provided in paragraph 1 of S. 11 

ic ^ accounts, the plaintiff 

for approximately correct valuation 

fZ- Court-fees and jurisdiction, subject to 

A?hpW . '"Tr’r execution of decree/' 

V drW • / V’® Lahore High Court, in Ilarri/ Percival Robson 

in ZZ^f'-^f^^'-General, Punjab,^^ before passing a final decree 

fix dpfin t ? the Court is bound to go into accounts and 

elafmpd decreed is in excess of the amount 

tl, detei-mination of the amount of Court-fee cannot be 

na^v plaintiff, but he should be called upon to 

vainptp!.?f®® 1 °difference between the sum decreed and the 
^ ^ ffixed by him in the plaint. In a suit for account, 

rl P"?’P 0 ®es of Court-fees and jurisdiction, does not 

disentitle the plaintiff to recover in the suit such higher amount 

as the evidence may show he is entitled to. The only restriction 
IS that he cannot execute the decree without paying such 
additional Court-fee as may be due on the amount decreed.^ 

1 ewise, in a suit for possession of immoveable property, with a 
claim for arr^rs of rent in respect of the property claimed, S. 11 
of the Court-Fees Act would apply ;24 and Court-fee must be paid 
on the difference between the amount paid on the mesne profits 
Claimed in the plaint, and the amount ascertained to be due and 
decreed m favour of the plaintiff.^' It has been held bv a Full 
Hench of the Madras High Court, in Parameswara Paftar’s case, 
that in a suit for possession of immovable property and past mesne 
prohts. Court-fee is payable on the aggregate value of both the 
relicts and not separately on value of each relief - 


466. inquiry as TO MESNE PROFITS.—It has been 

Miller, C.J., in the Patna Full Bench case of 
Ramgolam v. Chintamon Sin gh^ that where a suit is for the 

rii’ n PL ^"’^aolam V. Chintamtin, 5 Pat. 361 

l!f u . « nrc-asary to value the claim for mesne pro- 

ascertained)* Court-fee^ null become payable when mesne profits have been 

(20) Sam GoJam v. Chintaman, 5 Pat 361 —03 T O 030 ^941) 

(F.B.) =1926 Pat. 218. (HeW, that the para^apb re?ates to a^ ease 

^Nhoie the pi^fits clainiorl before institution of the suit have been ascertained 

111 the trial Court, and provides for payment of a fee upon the excess amount 

tound duo, under penalty of hartng the execution staved if the fee is not 
paid) . 


(21) Gai^i Lai v. Sajabahu, 1929 Pat. 626. 

(22) 1929 Lah. 753=30 P.L.R. 503. 

(23) Arogxja Udayan v. Appachi Sowthan, 25 Mad. 543. 

(24 Credi Lai v. Kirath Chand, 2 All. 682 (P.B.). 

(25) Dawood v. Bahman, 62 I.C. 175=10 L.B.R. 276=13 Bur.B.T. 

165. 

(26) 1930 Mad. 833=54 Mad. 1 (F.B.) 

(27) 93 I.C. 939=5 Pat. 361=1926 Pat. 218 (F.B.) 
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recoverj’’ of possession of immoveable property, and for rent or 
mesne profits, the Court, in addition to granting a decree for 
possession and mesne profits up to the institution of tlie suit, may 
also direct an enquiry as to the mesne profits from the institution 
of the suit until either delivery of possession to the decree-holder, 
or relinquishment of possession by the judgment-debtor, or the 
expiration of three years from the date of the decree, whichever 
event first occurs.^® This provision was no doubt inserted in the 
Code in order to prevent multiplicity of suits but the relief 
provided by this enactment is merely a right to an enquiry only, 
and a final decree in respect of the rent or mesne profits can he 
passed under O. XX, R. 12 (ii), when such an enquiry is directed 
by the Court. This procedure supersedes the pi’ocedure in 
S. 244 (</) and (h) of the old Ccide of Civil Procedure, under 
which questions regarding the amount of any mesne profits as to 
which the decree had directed an enquiry were to be determined 
by the execution Court.^o But, there is nothing, either in the 
Civil Procedure Code, or in the Court-Fees Act, whicli enacts that 
an application to hold an enquiry directed by the decree and to 
which the decree-holder is already entitled under his decree, 
should be treated as a plaint.®® M'lilJichy J.y observed in the same 
case, that if the Court considers it necessai’y to direct an inquiry 
into mesne profits, then the order for such inquiry is always a 
preliminary decree. With regard to the mesne profits which have 
accrued due subsequent to the institution of the suit, the Court 
cannot make any order except an order for inquiry, and that must 
always be a preliminary decree. The decree-holder is not liable 
to make with his application to ascertain the mesne profits any 
deposit of Court-fee as a condition precedent to the inquiry, 
because such an application, after a preliminary decree has been 
made is not in any sense a plaint and there is no statute for the 
levy of ad valorem Court-fee on it.®^ Jwala PersTiad, J.y in the 
same case, comes to the same conclusion, that there is no provision 
in the Court-Fees Act for pajunent of the Court-fee on the appli¬ 
cation for ascertainment of the mesne pofits, past as well as 
future.®^ The change in the Civil Procedure Code as to the mode 
of, or the forum in which the enquiry as to mesne profits, ^ to 
place does not touch the provisions in S. 11 of the Court-Fees Act, 
which remains unaltered; and the first paragraph of S. 11 
apply to a final decree in respect of mesne profits, past and future, 


(28) See CXvil Procedure. Code, 1908, O. 20, B. 12. and Tlaralcpan v. 
JagdeOy 4 Pat. 57=84 T.C. 272=1924 Pat. 781. 

(29) Dawood v. Bahman, G2 I.C. 175=10 o 

Bom Gola-m Sahu v. Ohintaman Singhy 5 Pat. 301—93 t a' loa 

■=1926 Pat. 218 (P.B.), also see Kedarnaih v. Anant l.A. i8» 

=4 Pat. 507 P.C.=88 I.C. 482=1925 P.C. 117 (P.C.) (under the C^de 
of 1882, the amount of mesne profits -^vas to be deternuned in execution 

proceedings). ' 

(30) Per Mailer, Q. J-, in Golam Sahu v. Chinlaman Sxngh, 93 

I.C. 939 (942)=5 Pat. 361=1926 Pat. 218 (F.B.). 

(31) Per MuUick, J., in Bam Golam Sahu v. Chintaman Singhs 93 I. 
O. 939 (943) (F.B.), supra. 

(32) Per Jwala Prasad 3., in 93 I.O. 939 (949) (F.B.), supra. 
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regarded in such a plaint as one entire claim for mesne profits. 
The penalty in this clause is that the decree for mesne profits, 
■whether past or future, shall not he executed,** until the excess 
Court-fee is paid.®® 

467. DECREE FOR FUTURE MESNE PROFITS.— 

Accordingly, it has been held, that when the Court by its final 
decree has determined the total amount of mesne profits due, in 
respect of both or either of the periods as the ease may be, an 
application must be made in the form prescribed for the execution 
of decrees in the execution department; and, under S. 11, the 
executing Court is empowered to stay the execution of the decree 
till the Court-fee on the difference, if any, between the valuation 
contained in the plaint and the amount ascertained in the final 
decree has been paid.®^ The provision is not based on any logic, 
it is purely fiscal and arbitrary, and compels the plaintiff to make 
an estimate even though he may have no materials for doing so.®® 
The law recpiires the plaintiff to pay Court-fees even on future 
mesne profits, i.e., from the date of the institution of suit up to 
date of delivery of possession, but this excess fee can be exacted 
only after the amount has been ascertained by enquire'.®® This 
view is in conflict with the view taken in the Bombay ease of Ham 
Krishna Bhikaji v. Bhinuihax,^'^ noticed in an earlier paragraph, 
to the effect that no Court-fee can be exacted at any time in respect 
of future mesne profits even after ascertainment, which has not 
found favour in the Calcutta Hiori Court and the weight of 
authority is now in support of the proposition that under S. 11 of 
the Court-Fees Act, the Court-fee is claimable upon future mesne 
profits also after they have been ascertained on inquiiy directed 
in suit, after the preliminary decree, and before the final decree Is 
executed. A decree declaring in general terms the liability of the 
defendants to pay mesne profits does not become operative till 
after the amount has been ascertained by the Court and the Court- 
fee presf*ribcd by S. 11 of the Act has been paid by the decree- 
holder.®® The opposite view is only correct so far that no Court- 
fees need be paid upon the relief for future mesne profits in the 

_ - - 


(33) Per Jwala Prasad J., 93 I.C. 939 (948) (F.B.), supra. 

(34) Per MuUick, J., in 93 I.C. 939 (944), supra. 

(35) Tbid. also see and cf. CoU^ctor of Stawah v. Bindrabau, 1931 All. 
538. {Held, that on payment of the Cou-rt-fees regular decrees come into 
existence). 

(36) Daw So v. Ko Pu, 1930 Bang. 246, also see Bamgolam v. Chiniaman 
Singh, 93 I.C. 939 (912) (F.B.), supra. 

(37) 15 Bom. 416; also see 21 Mad. 371; 5 I.C, 880; X I.O. 670, and 
8 I.C. 34. (F.N. 11 to 16, ante). 

(38) Dwarkanath Biswas v. Debeiidranath TagorCf 33 CaK 

{Held, that where past and future mesne profits had been claimed, S. 
applied), also see Ijjatulla Bhuyan v. Chandra Mohan, 34 Cfel. 954—^11 • 
W.N. 1133; and, Puranchand v. Boy BaShalcridhen, 19 Cal. 132. (■» » 

that it is the duty of Court to carry out that which is ordered by ita 
liminarv decree regardless of time) . 

(39) Jitendra Hath Boy v. Basiklal Sen, 27 I.C. 300. 
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plaint, or on the application for ascertaining the actual amount of 
mesne profits due to the plaintiff.^® 

An appeal against an order about the period for which mesne 
profits had been decreed, does not require an ad valorem Court-fee 
on the amount of mesne profits.”*^ The Court-fees will become 
payable when mesne profits have been ascertained.^^ The view 
taken in the earlier Patna case, of Nandkumar v. Bilas Ram,^^ was 
distinguished by iMiller, C.J., but dissented from by Jwala 
Prasad, J., in the Full Bench case of Rom Golom v. Ck'nfaman, 
which laid down the above rule. However, an appeal from a 
final decree under O. 20, R. 12 (2), Civil Procedure Code, in 
respect of subsequent mesne profits is chargeable with ad valorem 
Court-fee, under Sch. I, Art. I of the Court-Fees Act, calculated 
on the amount of mesne i)rofits in dispute.'*'* 


468. THE MADRAS AMENDMENT. —The fiist para¬ 
graph of S. 11, provides for the collection of additional Court-fee 
in respect of mesne profits, both past and futui'e, by enacting that 
the decree will not be executed till the difference in Court-fee is 
paid. So far as IVIadras is concerned, for paragraph 2 of the 
original section two paragraphs have been substituted by the 
Madras Amendment Act, the first of which provides for the levy 
of Court-fees on mesne profits anterior to suit by staying the 
passing of the final-decree till the proper fee is paid within a time 
fixed. This time may, however, be extended by the Court for 
sufficient cause. The penalty for non-payment of additional 
Court-fee within the time allowed, is that that the “cZaiwi foi’Jhe 
excess** shall be dismissed. The second paragraph of the Madras 
Amendment deals with the levy of Court-fees on mesne profits 
subsequent to the institution of suit, by px'oviding for stay oi 
execution till such fee is paid. 


469. DECREE FOR POSSESSION AND MF.SNE PRO- 
PITS.— Now reading the provisions of S. 

amended, with O. 20, R. 12, Civil Procedure Code, the following 
procedure is indicated in suits for recovery of possession 


(40) Compare RamalcHshna v. Bhimdhai, 15 * nrofits sub- 

no Court-fee -was required. 'WbPre decree Up deterinmed 

sequent to institution of suit, and directed that ^' /jjesne profits 

in execution); Cf. Maiden v. Janakiramayyat 21 Ma . , ( j^jmp/=ndra 

left to be dkermined in execution and Cal ^65^^ 

Kumar Chalcravarti v. Pumachandra Bose^ 24 I.C. ^ in appeal 

13 O.L.J. 132 (Court-fee held not leviable in also 

in re8pi?et of possible value of mesne profits pcf > 

Banuari IaiI v. Vayashankert 13 C.W.N. 815. t rr 

(41) Jagdip fiahai v. Khajtari SahUf 108 I.C. 801 9 . • • • 

(42) Ibid, refers to Bamgolam v. Chintaman, 93 1. • — 

Pat. 361=1926 Pat. 218 (F.B.). . ..n t r* 

(43) Cf. Nandkumar Singh v. Bilas Bam Marwari, 40 I.C. 57 

P.L.J. 67=1 P.L.W. 781. ^ ^ ^ 

(44) Pitta Balarama Naidu v. Sangan J'_ 

see Kedar Nath Goenka v. Ch<nndra Mouleshwar, 1932 

=11 Pat. 532 and Dhanukhdhuri v. Bam Adhikarx^ 1933 Fat. ai. 
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immoveable property and for mesne profits, to pass a decree (a) 
for possession of the property, (b) for past mesne profits (c) for 
future mesne profits. The decree for possession is a final decree, 
capable of immediate execution. The decree for past mesne 
piofits may be final, or a preliminary decree directing inquiry as 
to the amount thereof. The decree as to future mesne profits is 
always a preliminary decree. A final decree will be passed in 
accoi dance with the result of such inquiry as may be directed in 
lespect of past or future mesne profits. Under paragraph 1 of 
the amended section, read with O. 20. R. 12, Civil Procedure Code, 
a final decree is not passed in respect of past mesne profits, on 
inquiry, unless the extra Court-fee be paid. The wording of 
paiagraph 2, S. 11, do not apply to a case where a decree for past 
mesne profits is passed straight away without a preliminaiy decree 
directing an inquiry as to the amount of the same. In such a case 
paragraph 1 of S. 11, would apply, with the result that the decree 
IS Dot to be executed until the extra Court-fee is paid. As regards 
futuie mesne profits, under paragraph 2 of the amended section, 
read 'with 0. 20, R. 12 (2), Civil Procedure Code, a final decree 
may be passed for future mesne profits without payment of 
additional fee, though such a decree will not be executed until 
payment of the additional Coui’t-fee. The Court-fee so payable 
on future mesne profits in execution of decree is on the sale which 
would be payable if a separate suit had been instituted for such 
profits. Thus in cases coming under paragraph 2. S. 11, as 
amended, the claim for the excess past mesne profits only shall be 
dismissed, if the neeessaiy Court-fee be not paid; and similarly, 
under paragraph 3, a final decree regarding the future mesne 
profits shall not be executed, until the necessary Court-fee be paid, 
^Iculated on the basis of a separate suit for the said amount. 
Consequently, it was held by the Madras High Court, that in a 
case where the decree gives the following reliefs to a decree-holder, 
namely, possession with certain amount for past profits, and 
future profits at a certain ascertained rate, the decree-holder 
would be entitled to execute his decree with reference to possession 
of immoveable property, irrespective of the question whether 
Court-fee has or has not to be paid on the future mesne profits 
decreed to him by the same decree.^® 

470. PENALTY FOR NON-PAYMENT OF ADDITIONAL 
COURT-FEE. —In a suit for mesne profits, when there is no 
definite claim in the plaint, but only an approximate amount of 
past mesne profits, the plaintiff is not limited to the amount stated 
in his plaint and the Court may pass a decree for an amount in 
excess of the amount claimed, but this decree shall not be executed 
until the additional fee on the excess amount decree has been 
paid.^^ In a Bomb.w ease, the plaintiff suing for an account of 


(45) Ramalinga Sethupathi v. Andiappan Amhalamy 1931 Mad. 71<—• 
34 M.L.W. 99=61 M.L.J. 424=134 I.C. 181=54 Mad. 980. 

(46) Jado(ym<yny Dabee v. Hafe3 Mahomedaly, 8 Cal. 295=6 Ind. 
Jur. 413. 

(47) Oovand<t8 Kasandas v. Dayahhai Savaichandt 9 Bom. 22. 
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the properties and business of a certain firm, and for admini¬ 
stration of an estate was allowed to put Rs. 130 as the value of the 
suit for the purpose of Court-fee. and Rs. 30 lacs for purposes of 
jurisdiction. The Court observed that the plaintiff if found 
entitled to a share in the property and assets of the firm, will not 
be able to obtain execution of any decree that may be passed in 
her favour, by reason of the provisions of S. IJ of the Coui t-Pees 
Act, until the difference between Rs. 130, and the fee which would 
have been payable had the suit comprised the whole of the amount 
decreed had been paid to the proper officer.'*® Similarly, it was 
held in a Calcutta case, that where a suit for partition of pro¬ 
perty, includes also a claim for accounts, the plaintiff is 
entitled to put an approximate value upon his claim in the matter, 
and should it turn out in investigation that the Court-fee is 
insufficient, the course to be pui-sued is that laid down in S. 13 of 
the Court-Fees Act.^® The Lahore High Court, has held that 
where the amount decreed is in excess of the amount claimed, the 
determination of the amount of Court-fee cannot be left at the 
option of the plaintiff; but he should be called upon to pay Court- 
fee on the difference between the sum decreed, and the value 
tentatively fixed by'him in the plaint.®® 

The Madras High Court has held that it is not intended by 
the first part of S. 11 of the Court-Fees Act that the Court should 
fix a time for the payment of extra Court-fee in respect of mesne 
profits subsequent to the institution of the Suit, but that execution 
in respect of such profits should be stayed till such payment is 
made. Where the Court by its decree directs the payment of such 
Court-fees within a fixeti time, such direction is no part of the 
decree and execution of the decree is not conditional on payment 
within the time so fixed.^ Similarly, it has been held that any 
direction for the payment of the additional Court-fee for the 
excess sum decreed if given in the final decree, should be deemed 
to be a mere surplusage; and that under S. 11, a duty is cast cm 
the executing Court to collect the deficit Court-fee, when it finds 
that execution is sought for the recovery of an amount over and 
above what was claimed in the plaint; that the costs so incurred 
by the additional Court-fee may be deemed to be costs relating to 
execution.® In applying S. 11 of the Court-Fees Act to a suit for 
partition and mesne profits, the term "'decree’ in that section 
should be taken to refer to the final, and not the interim decree in 
the suit. Where in a suit for partition and mesne profits the 
Court decrees the claim, and awards a specific sum on account of 
such profits, on the plaintiff paying the additional Court-fee, if 
any, due in respects of the profits, the Court has no power under 

t— - - I . . 

(48) Khatija v. Adam, Suseinally, 39 Kom. 545=29 I.C. 949. 

(49) Seni Madhab Sarlear v. Gtyvlnda Chandra, 46 I.O. 165=22 C. 
W.N. 669. 

(50) Sarry Peroival Robson v. Administrator-General, 1929 Lab. 753. 

(1) Perianan Chetti v. Nayappa Mudaliar, 30 Mad. 32. 

(2) IxLkshman Chetiiar v. R. M. C. T. C. T. Chidambaram Chffttiar, 
1933 Mad. 787=1933 M.W.N. 1116=65 M.Ii.J. 526=38 M.L.W. 572. 
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S. 11, paragraph 2 of the Court-Fees Act, to fix any time for 
pajTnent, and the only penalty which the plaintiff incurs in the 
event of his not paying the Court-fees is that he cannot execute 
the decree, until he does pay the fee.^ 

The dismissal of the suit is not a penalty for default under 
the first paragraph. The 1st paragraph deals with a case where 
the profits are settled by the decree; and the 2nd paragraph deals 
with a case where mesne profits are ascertained in execution of the 
decree, tlie two paragraphs being mutually exclusive.^ A Full 
Bench of the Patna High Court has laid do\\Ti the rule that where 
the deei*ee directs mesne profits to be ascertained in execution, 
Court-fee calculated ad valorem cannot be levied on the successful 
plaintiff when he prefers his claim in execution; it is not pa 5 '’able 
until, after the enquiry has been held and the amount of the mesne 
profits ascertained, he proceeds to execute his decree against the 
judgment-debtor.^ Following the principle laid down in that 
decision, Sir Jowala Prasad, in Sheodin Sbigh^s case.® held that 
no Court-fee calculated ad valorem could be levied from the 
successful plaintiff at any stage of the proceedings until'the provi¬ 
sions of the 2nd part of S. 11, Court-Fees Act became applicable 
on his proceeding to execute his final decree, and that, therefore 
ad valorem Court-fee could not be levied on an appeal by the 
successful plaintiff, in which he claimed a higher amount than the 
lower Court had awarded him in the preliminary execution pro¬ 
ceedings. However, the view taken in Sheodhin^si case was not 
adopted by a Division Bench of the Patna High Court in Kcdar 
Nath Goenka v. Chandra Mcndeshwar Prasad Singh,'* where it was 
pointed out that the question before the Court was as to Court-fee 
payable on memorandum of appeal, not on a petition for ascertain¬ 
ment of mesne profits; and it was held that Court-fee payable on 
a memorandum of appeal was that prescribed by Art. 1, Sch. I 
of the Court-Fees Act. In Dhctunhhdhari v. Ramadhikarif^ 
James, J., followed the view of the Division Bench, on the ground 
that when mesne profits have once been definitely ascertained in 
execution, the plaintiff is certainly capable of ascertaining the 
exact amount which he claims, and the defendant knows definitely 
the liability which he is seeking to escape. Where the mesne profits 


(3) Natharsa Eowilie>r v. Mvlianimad Sotviher, 59 T.C. 385. 

(4) Thid. 59 I.C. 385. 

(5) 93 T.C. 939=5 P.qt. 361=1926 Pat. 218 (F.B.), cited in 

1933 Pat. 81. 

(6) 129 I.C. 662. 

(7) 1932 Pat. 228=137 I.C. 855=11 Pat. 532. 

(8) 1933 Pat. 81 (83), citing Kanchun 2fandar v. Kamini Prasad, 15 
I.C. 572, {Held, that the 2nd part of S. 11, Court-fees Act, has no apph' 
cation until the amount of mesne profits payable comes to be determined m 
execution: where a definite value is “placed in the plaint on the mesne profits 
claimed, and the suit is decreed, the defendant appealing from the decree 
must pay Court-fee calculated ad valorevx on the value of the mesne profits, 
claimed in the plaint, wheher the suit is only for mesne profits, or whether the 
claim for recovery of mesne profits accompanies a claim for recovery of 
land) . 
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are not determined, the Court has no power to exact any fee until 
after the amount has been ascertained by enquiry,® nor can the 
suit be dismissed for non-payment of the additional Court-fee.^® 

471. DECREE BEYOND LIMIT OF PECUNIARY 
JURISDICTION— There is a conflict of view between the 
several High Courts as to the competency of Court in suits for 
account, and mesne profits, to pass a decree in excess of the 
limits of their pecuniary jurisdiction. The Allahabad, Bombay, 
Madras, and Sind view is that if a suit or appeal is, when insti¬ 
tuted, within the limits of a Court’s pecuniary jurisdiction, its 
jurisdiction is retained, when a final decree has to be passed for 
an amount even in excess of its pecuniary limits. On the other 
hand, the Calcutta and Patna High Courts hold that a Ooui’t 
cannot pass a decree for an amount in excess of its i>eeuniary 
jurisdiction. The Rangoon High Court holds that in such cases, 
the plaint should be returned for presentation to Court with 
competent jurisdiction to pass a decree; and the Laliore view is 
that the case should be transferred to the proper Court. 

472. Allahabad.—The Allahabad High Court, held in 

Madho Das v. Ramji that in cases to which S. 11, apiflies, 

the law contemplates that it may be impossible for a plaintiff, at 
the inception of his suit to state correctly the value of the relief 
which he seeks, and convenience would require that the jurisdic¬ 
tion to hear a suit and make a decree, or to hear an appeal and 
make a decree in appeal, must be determined by the value assb^ned 
in the plaint, otherwise there would be no certainty as to the Court 
in which a suit, or an appeal, should be brought. Chapter III of 
Act XII of 1887 specifies the Court in which an original suit or 
an appeal shall be brought, but it does not limit the jurisdiction 
of any such Court as to the decree which it may make in suit 
otherwise within its jurisdiction. Consequently, it was held that 
it is the plaintiff’s valuation in his plaint which controls the 
jurisdiction, not only of the first, but of tlie appellate Court, 
and not the amount which may be found and decreed by the first 
Court, or by the appellate Court.” This was followed in Suriarshan 
Das V. Ram, Pershadj^^ where it was held in a redemption suit that 
if a suit having regard to the valuation in the plaint is within the 
jurisdiction of a Court, such jurisdiction is not ousted by the Court 

(9) Daw Soe v. Ko Pu, 1930 Bang. 246 224 Earn 

Golam Sahu v. Chintavum Singh, 1926 Pat. 218—93 I.C. 939. 5 • 

(P.B.), compare Dwarka Nath Biswas v. Dcbendrcnath Tagore, e.ai. 

1232. (Held, that where a plaint asked for past at well as future mesne 
profits, and an amount w'as claimed, and Court-fee paid for past mesne p 
fits only, S. XI of the Court-Fees Act applied). 

(10) Ram Golam Sahu v. Chintaman Smgh, 1926 Pat. 218=93 1.0. 
939=5 Pat. 361 (P.B.)". 

(11) 16 All. 286=14 A.W.N. (1894) 84. 

(12) 7 I.C. 385=7 A.B.J. 963=33 All. 97, also see 10 I.C. ^2, 
and, see and of, Hhudajiatul Hubra v. Arn^iia Khatun. (The value of a 
suit may be exaggerated, or under estimated; but the Court has to rely on 
the valuation of the subject-matter, which is given in the plaints to deter- 
mine whether it is within, its pecuniary jtirisdiction). 
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finding that a decree for a sum exceeding the limits of its pecu- 
niaiy jurisdiction should be given to the plaintiff. 

473. Bombay.—The principle enunciated by the Bombay 
High Court, in Lakshynan Bliatkar v. Bahaji Bhutkar,'^^ is that 
Tvhat py'iyyia facie determines the jurisdiction is the claim, or the 
subject-matter of the claim, as estimated by the plaintiff, and this 
determination having given the jurisdiction, the jurisdiction itself 
continues whatever the event of the suit, unless a different 
principle comes into operation to prevent such a result to make 
the proceeding from the first abortive. The view has been 
followed in Aynhadas v. Vishnu,^'^ where it was observed that the 
jurisdiction in the first instance is determined under the Bombay 
Civil Courts Act by the valuation in the plaint, and not by the 
result of the decree, whatever it might turn out to be. For 
instance, if a suit has commenced within the jurisdiction and by 
the addition of mesne profits after the date of institution the 
amount is increased to an amount beyond the jurisdiction, a decree 
for the full amount is nevertheless perfectly valid, and with juris¬ 
diction.^^ Thus, the jurisdiction of the Subordinate Judge 
depends on the valuation of the claim as made in the plaint, and 
especially in a suit for accounts, the jurisdiction to pass a decree 
for more than five thousand rupees is not excluded when it is 
found on taking accounts that a sum of more than five thousand 
rupees is due.'® 

474. Calcutta.—The Calcutta High Court, held in 
Golap Sundai'i Dehi v. Indra Kumar Hazra, that under the Court- 
Fees Act, in a suit for accounts, the plaintiff has to state the 
amount at which he values the relief sought, and has to pay Court- 
fee on that footing. He cannot also execute the decree for an 
amount in excess of the amount claimed, until he pays the Court- 
fees upon the difference. However, these provisions do nov touch 
the fundamental question of the highest amount for which a Court 
of restricted jurisdiction is competent to make a decree. S. 8 of 
the Suits Valuation Act, only shows that, for purposes of juris¬ 
diction, the value of the suit must be taken to be determined by 
the value determinable for the computation of Court-fees. This 
also does not conclude the question raised. Upon first principles, 
the Court was of opinion, that the jurisdiction of a Court being the 
authority to hear and determine a cause, which can be given only 
by law, ‘*if a Court of limited pecuniary jurisdiction, therefore, 
took cognizance of a suit in which the sum claimed was larger than 
the amount over which the Court had jurisdiction, any judgment 

(13) 8 Bom. 31, follovred in Shamrao Pan^oji v. Niloji Pamajif 10 
Bom. 200. 

(14) 1927 Bom. 83=100 I.C. 109=50 Bom. 839=28 Bom.B.B. 
1461. 

(15) Thid, 1927 Bom. 83=50 Bom. 839. 

(16) Krishnaji Vinayah v. Motilal Magandast 1929 Bom. 337=3^ 
Bom.L.B. 476; citing, Slujmrao Pandoji v. Niloji Samji C® Bom. 200); 
Samchandra v. Janardan (14 Bom. 19); and, Ambadas v. Vishnu, 1927 
Bom. 83=50 Bom. 839. 
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it might give would be void.’’'"' Again in the Full Bench case of 
Bidhyadhar v. Maniridra Nath,"^^ reference is made to the con¬ 
flicting views of the same Court in some earlier rulings^® but it 
was held by the Court (Walmsley, J., contra) that where a suit is 
brought in the Court of a Munsiff for recovery of possession of 
land and mesne profits pendente life which are claimed or assessed at 
R sum beyond the pecuniary jurisdiction of the munsiff, the Court 
has jurisdiction to fix such mesne profits and pass a decree beyond 
his pecuniary' jurisdiction.-*^ B. B. Ghose, J., in the leading 
judgment in this case, observes that the value of the suit in which 
the plaintiff claims recovery of possession of immoveable property 
£Liid also asks for mesne profits pendente life, must obviously be the 
value of the property, as the plaintiff is not required nor is it 
possible for him to value even approximately the amount of such 
mesne profits which must vary according to the period of time the 
■defendant retains possession of the property, tliat y. 19 of 
Act XII of 1887, and S. 6 of the Civil Procedure Code have 
reference to the value of the suit for the purpose of entertaining 
jurisdiction, and if a suit is rightly entertained, as within the 
jurisdiction of the munsif, and a decree passed, his poAver to grant 
the proper and adequate relief is not affected by any event which 
increases the value of the relief during the pendency of the suit.-^ 
Walmsley, J., held on the other hand that the pecuniary limits of a 
munsif *s jurisdiction as defined in the Civil Courts Act, gave no 
suggestion that circumstances may arise which will not merely 
enlarge those limits but even withdraw them altogether. As 
regards the question of mesne profits pend-cnfe life his view 
that these prospective mesne profits are no part of the plaintiir s 
cause of action, and are not to be considered in detennining the 
value of the suit.-^ 

475. Lahore.—In Manna v. Sa-ma^Kiu;^^ where the suit was 

for rendition of accounts of a partnership, the 

Court, held that where the actual amount due to the plaintiff is at 

Ihe inception of the proceeding unknown to the latter, and can be 

_ — ' 

(17) li T.a. 86 (89)=9 C.L.J. 367=13 C.W.N. 493=5 M.L.T. 60. 

(18) 89 I.C. 726=29 C.W.N. 869=42 C.L.J. 49=1925 Cal. 1076 

<F.B.). __ 

(19) Bliupendra Kwiar v. Puma Cluindra, 8 I.C. 34=43 Cal. 650- 
13 C.L.J. 132=15 C.W.N. 506. iHetd, that a Munsif cawiot entertain 
an application for investigation of mesne jirofita pendejitc It e w **^^ *^^ 
claim is laid at over Rs. 1^00) and, Baikunth Nath v. Moh^nda Bc*i*a1) 
Modak, 58 I.C. 170=24 C.W.N. 342. (Munsif returned pl^nt for pre¬ 
sentation to subordinate Judge, where application for 

mesne profits assessed the profits at over Rs. 5,000) . Compare, Sa 
V. Dihi, 21 Cal. 550. (Munsif held competent to ascertain mesne profits and 
give effect to his order made in the decree, notwithstanding these profits 
exceeded the tiecimiary jurisdiction of his Court): and also o/. Petwwram 
Tekadar v. Kina Haidar, 15 I.C. 252=40 Cal. 56. (Court held to have 
jurisdiction to award mesne profits ascertained). 

(20) 89 I.C. 726 (730)=1925 Cal. 1076=53 Cal. 14 (P.B.), supra. 

(21) 89 I.O. 726 (730, 731)=1925 Cal. 1076, supra. 

(22) '89 I.C. 726 (729)=1925 Cal. 1076, supra. 

(23) 46 P.B. 1906=94 P.L.B. 1906=62 P.W.B. 1906. 
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ascertained definitely only after inquiry, the arbitrary value, 
allowed by law to be placed on the suit is merely tentative, and if 
the actual value is found to exceed the pecuniary limits of the 
Court s jurisdiction, the Court is not competent to pass a decree 
in the case, for the said amount, but should return the plaint for 
presentation to a Court having jurisdiction. It was doubted, 
whether both the plaintiff and the defendant can agree to a decree 
within the Court’s pecuniary limits being passed. In the Full 
Bench ease of Muhammad Afzal Khan v. Nand the view 

taken was, that the Court may have pnma fade jurisdiction to 
entertain a suit, the value of which assessed, under Suits Valuation 
Act, is within its pecuniary jurisdiction, but this prima facie juris¬ 
diction ceases on the Court being satisfied that the actual value of 
the suit, as discovered from the pleadings, is beyond its juris¬ 
diction ; and a Court is not competent to pass a decree for posses¬ 
sion of property on pa^mient of a sum higher than the limits of 
its pecuniary jurisdiction. This ruling was given in a suit for 
pre-emption; but 46 P.R. 1906, is referred. The decision in 
Manna v. Samandu^^ has, however been distinguished and not 
followed in Fazal Karim v. Munidpal Committee Jullundhar,^^ on 
the gi’ound that the fact that the amount payable to plaintiff in 
the suit for accounts was likely to exceed the pecuniary limits of 
the Court was discovered before a preliminary decree was passed, 
and the plaint was directed to be returned to the Court having 
jurisdiction. In the later case,-^ where a preliminary decree had 
been passed by the Subordinate Judge with jurisdiction, and it 
was only the facts which transpired after the decree had been 
passed which ousted his jurisdiction to deal with the further pro¬ 
ceedings in the ease, it was held that the preliminary decree passed 
by the Court was not void: but it could not pass a final decree for 
the amount found due, and the proper order for the appellate 
Court was to transfer the case to the Court having jurisdiction to 
try the suit and not to retum the plaint for presentation to proper 
Court. The Court to which the case is thus transferred cannot 
ignore the preliminarj’- decree, but it can exercise its jurisdiction 
to hold a denovo trial from the stage after the passing of the 
preliminary^ decree.^® 

476. Madras.—In Aj'ogya JJdayan v. Appachi Rowthan,^^ 
where in a suit for account, the plaintiff had valued the suit at an 
amount indicating the District Munsif’s Court, as the proper 
Court, it was held that the plaintiff could not be allowed to revise 


(24) 16 P.B. 1908 (F.B.) . 

(25) 46 P.B. 1906. 

(26) 1929 Lah. 107=118 I.C. 537. 

(27) 1929 Lah. 107, supra. 

(28) Tbid. 

(29) 25 Mad. 543 (544), also see Ratnasawmi (Thetty v. RatnamrMl, 
24 I.C. 135=1 L.W. 446=15 M.L.T. 415=27 M.L.J. 388. {Beld, 
that the question of the pecuniary jurisdiction of a Court is determined not 
by the relief awarded, but by the valuation of the suit in accordance with 
the terms of the plaint). 
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the valuation so as to oust the jurisdiction of such Court, and the 
munsif acted with material irregularity in permitting the return 
of the plaint, and its presentation to the Subordinate Judge’s 
Court. It was observed that in a suit for an account, “the valua¬ 
tion for purposes of 0001 * 1-160 and jurisdiction does not 
disentitle the plaintiff to recover in the suit such higlier amount 
as the evidence may show he is entitled to. Tlie only restriction 
is that he cannot execute the decree without pajdng such additional 
Court-fee as may be due on the amount decreed.” Tliis ruling 
was followed in the Full Bench case of Putta Kaniiayya Chetti v. 
Rudra Bhatlu Venkata Narasayya ;^^ where it was held tliat when 
a suit for accounts is instituted in a District Munsif’s Court, the 
plaintiff valuing the subject-matter of the suit at an amount within 
the pecuniary jurisdiction of the district munsif, and a deciee is 
passed for more tlian Ks. 5,000, the appeal from that decree lies to 
the district Court, and not the High Couit. The decision in 
Ayyalu Naidu v. Ramasami was overruled. The order 

OP REFERENCE fully discussos the question, and points out tliat in 
suits for account, and mesne profits, the plaintiff may not be in 
a position to know precisely what amount he is entitled to, and 
under O. 7, R. 2, Civil Procedure Code, he is entitled to claim a 
certain amount approximately, and is bound to pay Court-fee on 
that amount in the first instance. In these two classes of suits, 
the plaintiff can obtain a decree for more money than what he 
approximately claimed in the plaint, but he is obliged to pay for 
the extra amount which he has obtained: and this obligation is 
enforced by certain penalties, under S. 11 of the Court-Fees Act. 
It was observed that the levy of extra fee does not necessitate any 
amendment in the valuation of the suit, and does not affect the 
validity of the adjudication. In these classes of cases, it is 
obviously inconvenient, if not impossible, to change tlui value 
according to the actual amount found to be due, and there is no 
conflict of view on the question that the Court which has jurisdic¬ 
tion to try the original suit must then depend on the amount or 
value of the subject-matter of the suit as fixed by the plaintiff. In 
suits for accounts, of necessity, the plaintiff is allowed to fix his 
own valuation; and when once the valuation is fixed, there is no 
provision of law which allows the plaintiff to change or to alter 
that valuation at his pleasure. Further, the value of the subject- 
matter of the suit must be its value at the institution of the suit. 
The case-law has been fully reviewed in this judgment, and the 
conclusions reached are ‘Hhat in every case when the Court is 
seized of jurisdiction, it cannot and does not lose it by any change 
in the value of the subject-matter of the suit after the institution 
of the suit, or by the precise ascertainment of its value in cases 
which do not admit of such ascertainment at the time of institution, 
except when the plaint is allowed to be amended:’’ and, ‘‘on the 


(30) 39 I.O. 439=32 M.ti.J. 221=5 L.W. 580=(1917) M.W.N. 
367=40 Mad. 1 (F.B.). 

(31) C.A. 131 of 1915, followed IjjatuUdh Bhayan v. Chan3ra 
Mohan Banerji, 34 O&l. 954=6 C.Ii.J. 255=11 C.W.K. 1133; and 
Madhavi Anvma v. Kunhunni Menon, 4 M.Xj.J. 43. 
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same principle the Court can award such sum as it finds due to 
the plaintiff, although such sum is above the pecuniary limits of 
its jurisdiction.*’ Further, the value of suit must be its 
valuation at the time of its institution, and the amount or value 
of the subject-matter as fixed in the plaint should determine the 
Court to which the appeal lies.^^ 


477 Patna.—The Patna High Court, in Dinanxith Sahai v. 
Maymvati Ktier,^'^ has differed from the value of Calcutta High 
Court in Bhupendra Kuviar Chakravarti v. Puma Chander 
Bose.^* Das, J., held that proceedings for ascertainment of mesne 
profits pendente life are proceedings in the suit: and there is no 
justification for the view that the Court having seizin of the case, 
may pass a decree for possession of the property, and then, if the 
claim for mesne profits exceeds its pecuniary jurisdiction, 
solemnly’ hand over the case to another Court having pecuniary 
jurisdiction over the subject-matter of the suit. There is no 
sanction in the code for separating the trial of a proceeding in a 
suit from the trial of the suit. The code, on the other hand, 
directly authorizes the Court that passes the decree for possession, 
to deal with the question of mesne profits. Under O. 20. R. 12, 
the Court competent to pass a decree for possession is also compe¬ 
tent to pass a decree for mesne profits pendente ZrVe, whatever may 
be the amount claimed by the decree-holder. “S. 19 of Act XII 
of 1887, is a general provision that regulates the jurisdiction of the 
munsif in regard to all original suits. It does not pretend to 
legislate in regard to special jurisdiction that may be exercised by 
the munsif by virtue of any special enactment for the time being 
in force. The observations of Jwala Prasad, J., in Muhammad 
Jakariija v. MuJiammad Hafiz, were also to the same effect. It was 
pointed out that the inquiry as to mesne profits is a part of the 
proceedings in the suit consequent upon a preliminary decree, and 
is terminated by a final decree after the mesne profits are ascer¬ 
tained. In view of the law as now embodied in the pre.sent Civil 
Procedure Code, the trial Court would have jurisdiction to enquire 
into the mesne profits, although the amount of mesne profits 
claimed in the application for enquiry, or that found by the 
enquiry may exceed the pecuniary limits of the juri.sdiction of 
the original Court.®® 




(32) 40 Mad. 1=39 I.C. 439 (F.B.), »upra: Follows; Arogya 

Vdayan v. Appadhi Howihan, 25 Mad. 543=12 M.L.J. 35. Reli«d on 
Ma^io pas v. Savvji PataJc (16 All. 286) and SuAarsfuin Pas v. 'Jtam 
Pershad (7 I.O. 385=33 All. 97). JTot followed Goiapsundari Pebi v. 
Indrdkumar Bazra, 1 I.C. 86=13 O.W.N. 493=9 C.L.J. 367=5 M.L.J. 
S60, Disc: Bhupendra Kumar Chakravarti v. Puma Chandra, 8 I.O. 34=> 
43 Oal. 650, R«f: Sameswar Mahton v. Pita Mahtan, 21 Ctal. 550, foil, 
in 40 Oal. 56. 

(33) 60 I.C. 346=6 P.L.J. 54=2 P.L.J. 143=1921 Pat. 69. 

(34) 8 I.O. 34=13 C.L.J. 132=15 C.W.N. 506. 

(35) 60 I.C. 346 (348, 349), suptra. 

(36) 41 I.C. 231 (233). 
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478. Rangoon.— The Rangoon High Court in Har DayaZ 
V. liamdoo,^^ takes the view that in a suit for an account, tho 
value fixed by the plaintiff is approximate and tentative only. It 
gives the Sub-divisional Coui-t jurisdiction to take up the case, but 
it does not give that Court jurisdiction to pass a decree for more 
than Rs. 5,000. If, after enquiry, it is found that the tentative 
value is not correct, and that the real value of the subject-matter 
of the suit is over Rs. 5,000, the proper course would be for the 
sub-divisional Court to return the plaint for presentation to the 
proper Court.^’^ This view agrees with that of the Calcutta High 
Court, in Bimtpend-ra Kuinar Chakravnrti v. Purnachandnt Bose,^^ 
which is repeated in Sarad4i Sundiiri v. Atraniannessa Khatun.^^ 
The same view was taken in Golu.p Sundra Debt v. Indra Kuynar 
Hazru*^ and again in Ilirjibhai v. Jamshedji.*^ 

479. Oudh. —In a suit for account, or mesne profits, S. 11 
of the Court-Fees Act permits the plaintiff to make an estimate of 
what he considers to be due to him, and to pay the Court-fees 
thereon. The Court is then competent to pass a decree even for 
more than the amount at which the plaintiff valued his relief, 
provided the difference between the fee actually paid, and the 
fee paj^able on profits decreed shall have been paid to the 
proper officer.'*^ 

480. Nagpur. —In Olpheris v. Arjundas^^ the point for 

determination was, **what is the value for pui^poses of jurisdiction 
for a suit for an amount to be ascertained on a rendition of 
accounts.” After noticing the conflict of views between the 
Calcutta, Bombay and Punjab cases on one side, and the 
Allahabad and Madras view, that ^‘vcry great dislocation of 
business would occur if a suit had to be transferred to a higher 
Court after accounts were taken, and if the plaintiff’s relief were 
limited to the pecuniary jurisdiction of the Court in which the 
suit is filed, injustice might often occur where the plaintiff, 
through no fault of his own, has under-estimated the amount due 
to him on accounts.” Thus, according to Nagpur Court, the 
value of a suit for accounts, both for purposes of original trial, and 
appeal, is its value as original tentatively stated in the pjaint by 
the plaintiff, and the Court, trying such suit, does not lose its 
jurisdiction merely because the amount found due after inquiry 
happens to exceed t he fimit of the jurisdiction o f the Co urt.^^ _ 

(37) 86 I.C. 568 (569)=2 Rang. 408=1924 Rang. 354=3 Bur.L.J. 

207. 

(38) 8 1.0 . 34=43 Cfel. 650=13 C.L.J. 132=15 C.W.N. 506. 

(39) 78 I.C. 747=28 C.W.N. 710=61 C. 737=1924 C. 738. 

(40) 11 I.O. 86=13 C.W.N. 493=9 C.L.J. 367. 

(41) 21 I.O. 783=15 Bom.L.R. 1021. 

(42) Durga Blunrthi v. Bhagwati Prasad, 64 I.C. 101=24 O.C. 209=* 
8 O.L.J. 477. 

(43) 20 I.O. 928=9 N.L.B. 112, follows Kalooram v. BamJcishen, 8 

O. P.L.B. 86. 

(44) Cf, 34 Cal. 954=6 O.L.J. 255=11 C.W.N. 1133 (F.B.) 
and 8 I.O. 34=15 C.W.N. 506=13 C.L.J. 132; also 46 P.R. 1906=94 

P. L.B. 1906, and 20 Bom. 265; see 16 All. 286; 33 All. 97; and 25 Mad. 
S43. 
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481. Sindh.—In Hotchand TJttamchand v. Tejumal 
Midch<ind,‘^^ after an elaborate discussion of the case-law, the 
Sind Judicial Commissioner’s Court has reached the conclusion 
tliat in a suit in which a plaintiff is permitted to value his claim 
tentatively for purposes of Court-fees, and such valuation deter¬ 
mines the jurisdiction, it is competent for the Court to pass a 
decree in his favour in excess of the pecuniary limits of its juris¬ 
diction, provided it has jurisdiction to entertain the suit at 
its inception. 

482. Summary.—There is a remarkable conflict of view 
between different High Courts as to the competency of Courts, in 
suits falling under S. 11, Court-Fees Act, to pass a decree in excess 
of the limits of their pecuniary jurisdiction. The Ali.ahab.vd 
High Court takes the view that tjie jurisdiction to hear a suit or 
appeal, and to make a decree in the suit or appeal, must be deter¬ 
mined by the plaintiff^s valuation in his plaint.^® The Bomb.vy 
view is, similarly, to the effect that the jurisdiction determined, 
in the fii'st instance, by the valuation in the plaint is not affected 
by the result of the suit, whatever it might turn out to be.^^ The 
Madras High Court, holds that the plaintiff’s valuation of suit 
determines jurisdiction, for entertainment of suit, but the Court 
can pass a decree in excess of the limits of its pecuniary juris¬ 
diction.'*'’ The Patna High Court, holds that the special juris¬ 
diction conferred by the Civil Procedure Code, to avoid a 
multiplicity of suit, empowers the Court which is competent to 
pass a decree for possession, also to pass a decree for mesne profits 
pendente Hie, even beyond limits of its pecuniary jurisdiction.^® 
The Nagpur®® and Oudii* Courts follow the .same view. The 
Sindh Judicial Commi.ssioner’s Court also follows the Allahabad 
and Uadras view.^ On the other hand, the Lahore,® and 

(45) 89 I.C. 353=1925 Sind 324. 

(46) Bof! v. Unviji Paialc^ 16 All. 286=1894 A.W.N. 84. 
Sud<irshan Bas v. Sam Pershad, 7 I.C. 385=33 All. 97, also see cf. 
Khudajiatul Kuhra v. Amina Khatun, 80 I.C. 413=46 All. 250. 

(47) Lalshman v. Babaji, 8 Boni. 31; Shamrao Pandoji v. Neloji 
Samaji, 10 Bom. 200; Sanuichandra v. Janardhan, 14 Bom. 19; Ambadas 
V. Vishnu, 1927 Bom. 83=100 I.C. 109=50 Bom. 839; but Cf. Tlirjibhai 
V. Jamshedji, 21 I.C. 783=15 B.jj.R. 1021. (The amount of value or the 
subject-matter of a suit can in no case exceed the limits of the pecuniary 
jurisdiction of the Court in which it is instituted and tried). 

(48) Arogya Vdayan v. Appachi R<mt}ian, 25 Mad. .543 (544), RaAna- 
swami Chetty v. Ratnammal, 24 I.C. 135=27 M.L.J. 388. Putta Kaniayya 
Chetti V. Budra Bhatla, 40 Mad. 1=39 I.C. 439 (F.B.). 

(49) Bina Nath Sahai v. Mayawati Kuar, 60 I.C. 346=1921 Pat. 69. 

(50) Olpherts v. Arjandas, 20 I.C. 928=9 IT.L.R. 112; 8 O.P.L.B. 

86 . 

(1) Burga Bharthi v. Bhagwati Prasad, 64 I.C. 101=24 O.C. 209. 

(2) HotcJtand Uttamahand v. Tejumal MuUUtand, 89 I.C. 353=1925 
Sind 324. 

(3) Manila v. Sainamdu-, 46 P.R. 1906, cf. FazaXkarim v. Municipal 
Committee, Jullundhar, 1929 Lab. 107=118 I.C. 537. 
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Rangoon,"* High Courts draw a distinction between the juris¬ 
diction to entertain a suit, and the competency to decree a claim, 
in excess of Court’s limit of pecuniai*y jurisdiction. The Calcutta® 
view, is to the effect that a Court of restricted jurisdiction can 
only give a decree within and not beyond the limits of its 
pecuniary jurisdiction. But, in a Full Bench case, the majority 
view is that where the Court has jurisdiction to entertain a suit 
for mesne profits and recoveiy of possession of immoveable 
property, it has jurisdiction to fix mesne pi'ofits pendente lite.^ 

483, VALUATION OF SUIT FOR PURPOSES OP 

JURISDICTION.— In suits for accounts, or for mesne profits, 

which are not excluded by S. 8 of the Suits Valuation Act from 

the application of the iTile, the value for purposes of Court-fees 

and jurisdiction shall be the same.*^ As observed by the Rangoon 

High Court, in Ilardmfal v. Rum *‘in a suit for an account it 

is open to the plaintiff to value his suit for purposes of Court-fee 

at any figure he chooses, and, having done so, the value for 

purposes of jurisdiction is automatically fixed by reason of the 

provisions of S. 8, of the Suits Valuation Act.” The value of the 

suit for purposes of Court-fee is the valuation put on the plaint 

except where the valuation is not hon^ fide but made merely to 

after the venue.^ Accordingly the approximate value stated in 

the plant is to be taken as the value of the suit, both for purposes 

of Court-fees and jurisdiction.*® Mesne profits subsequent to 

suit cannot be taken into consideration in ascertaining the value 

of the suit.** But in a suit for possession of immoveable property 

and past mesne profits. Court-fee is payable on the aggregate 

value of both the reliefs and not separately on value of each relief. 

The preponderance of authoi'ity is in favour of not treating these 

two claims as distinct subjects under S. 17, Court-Fees Act, but as 

one entire claim.*^ Accordingly, it has been held, in Deonandan 

* 

V,____ __ ___ 


(4) Hardayal v. 'Ramdeo, 86 I.C. 568 (569)—2 Rang. 408—1924 Rang. 

354. 

(5) (Gor<ap Suiidari Debi v. Jndra Kumar Hazra, 1 I.C. 86—13 

N. 493=9 C.L.J. 367=5 M.L.T. 360; Panchoram v. Kinu ITaWar, 40 
Cal. 56=15 I.C. 252: Bhupendra Kumar ChaTcravarti v. Puma Chandra 
Bose, 8 I.C. 34=43 Cal. 650=13 C.L.J. 132=15 C.W.N. 506, Sarada 
Sundari v. Alcramennessa, 78 I.C. 747=51 Cal. 737=28 C.W.N. 710— 
1924 Cal. 783. 

(6) Bidhyadhar v. Manindra Kath, 89 I.C. 726=1925 Cal. 1076 
29' C.W.N. 869=42 C.L.J. 49 (F.B.). 

(7) Baru v. Lachhman, 111 P.B. 1913=22 I.C. 503 (F.B.). 

(8) 86 I.C. 568=2 Bang. 408=1924 Bang. 354=3 Bur. L.J. 307. 

(9) Madho Das v. Samji Paiak, 10 All. 286=(1894) A.tV.N 84. 
(^*vaiue** of suit means the value assigned by the plaintiff in his plaint, and 
not the value as found by the Court, unless it appears that, either purposely, 
or through gross negligence, the true value has been altogether misrepre¬ 
sented by the plaintiff) . 

(10) Arogya Udayan v. AppaclU Bowthan, 25 Mad. 543. 

(11) Bamgolam Sahu v. Chiaitainan Singh, 5 Pat. 361 (jF.B.). 

(12) Parameswara Pattar, 1930 Mad. 833 (F.B.), [foUowod KishoH 
Lai Boy v. Sharat (Thunder Mozwndar, 8 Cal'. 593=10 C.L.K. 359' (P.B); 
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Misra v. Gmiga Prasad,^^ that where in a suit for recoveiy of 
possession of land and antecedent mesne profits the suit is valued 
for Court-fee at the total amount of the value of land and mesne 
profits, and the claim being decreed, the defendant prefers an 
appeal, the appeal is to be valued at the same amount as in the 
original suit, even though the Court may order that the amount of 
mesne profits should be determined in separate proceedings. 

484. VALUATION OF SUIT IN APPEAL—Forum of 

appeal.—There is a conflict of authority as to the forum of 
appeal when mesne profits or damages are claimed in a suit for 
possession, the original valuation being less than Rs. 5,000, and 
the amount found due being in excess of that figure. 

485. Calcutta.—The general rule laid down by the 
Calcutta High Court, in the case of Golah Khan v. Ahdul 
VTahah Khan,^* and in the Full Bench case of HjatulJa v. 
Chandra Mohan^^^ is to the effect that "where a plaintiff definitely 
fixes a certain sum as the amount of his claim, this must be con¬ 
sidered as the value of the original suit, and the appeal would lie 
accordingly; but when he fixes a certain sum as the amount of 
his claim only approximately or tentatively, and prays that the 
amount of his claim may be ascertained in the course of the suit, 
then the amount found due by the Court to be due to him must be 
regarded as the value of the original suit for the purpose of deter¬ 
mining the forum of appeal. Mookerji, J., in the same case, 
was of opinion that it is not so much the adjudication of the 
amount by the Court, as the acceptance of the adjudged amount 
by the plaintiff as the value of the relief claimed by him, which 
determines the value of the suit, and consequently the forum of 
appeal, and he remarks that "if this principle is kept in view, 
there is little or no difficulty in harmonising the cases on the subject 
to be found in the books." According to the Calcutta High 
Court, the valuation of the suit, for purposes of appeal, is the 
value of the subject-matter in appeal, including the value of the 
immoveable property, and the mesne profits decreed or ascertained 
by the fii-st Court. The Allahabad and Bombay High Courts 
take the same view as the Calctutta High Court. 

Illustraiions, 

(1) The value of original suit does not mean the valuation 
fixed upon by the plaintiff at the outset, but the value of the 
property phis the assessed amount of mesne profits, for the purpose 
of determining the forum of appeal from the preliminary decree; 
and, where no amount is fixed approximately or nominally upon the 


and, Reference under Court-Fees Act, 16 All. 401=(1894) A.W.N. 124], 
also see 17 Cal. 705. {Keld, that the value of the suit depends not merely 
upon the value of property sought to be recovered, but also upon the value, 
or amount of the profits recoverable) . 

(13) 1929 Pat. 731=8 Pat. 906=120 I.C. 313=10 P.L.T. 622. 

(14) 31 Gal. 365; followed in Ijjatulla v. Chandra 34 Cal. 

954 (F.B.). 

(15) 34 Cal. 954 (F.B.). 
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mesne profits, the value of the property alone will determine the 
forum of appeal.^® 

(2) Plaintiff valued his suit at over Rs. 5,000, and on 
defendant’s objection, Court found the value of suit was less than 
Rs. 5,000, but plaintiff contested this finding on appeal, valuing it 
at Rs. 7,500. Held that appeal lay to High Court.^^ 

(3) Plaintiff valued the land at Rs. 2,800, and claimed 
mesne profits estimated at Rs. 1,200, but the mesne profits were 
valued by the subordinate Judge at Rs. 2,300. Held that the appeal 
to High Court was competent.^® 

(4) Plaintiff valued his claim approximately at Rs. 600, 
in a suit for account. The subordinate Judge passed a decree in 
his favour awarding Rs. 30,000, to plaintiff; and plaintiff paid 
additional Court-fee under S. 11. Held that defendant’s appeal 
against the decree, lay to High Court.^® 

(5) If before decree, deficiency has been made good by 
the plaintiff, the value of the suit would be the value after the 
deficiency is made good, and not the value which the plaintiff had 
originally placed thereon.^® 

486. Lahore.—The ordinary rule governing the value of a 
suit for purposes of jurisdiction is that the valuation of a suit 
depends upon the value of the subject-matter theroof.^i In a suit 
falling under S. 11, Court-Fees Act, the value fixed'by the plaintiff 
in his plaint is only a tentative one, and '‘there is no valid reason 
why this approximate value should be treated as binding upon the 
parties for the purpose of determining the forum of the suit as well 
as that of appeal. ’ Accordingly, it was held that the amount 
ascertained by the Court to be due to the plaintiff, and not the sum 
at which he values his claim tentatively and approximately, should 
be regarded as the value of the suit for the purpose of determining 
the forum of appeal. On the opposite view, some anomalies, and 
absurd results will follow. For example, if a Court with limited 
jurisdiction up to Rs. 1,000, entertains a suit valued tentatively at 
Rs. 500, and decrees the claim, finding one lac due to plaintiff, the 
appeal would lie to a subordinate Judge, whose decision on question 
of fact would be final. ___ 

(16) Monim.i Mohandas v. Satincl^ndra Roj/, 17 Cal. 704 (f06). Cf. 
Soidya Nath Adya v. Malchanlalt 17 Cal. 680. 

(17) Nihnaney Singh v. Jagabandhu Roy, 23 Cal. 536. 

(18) Jogendra Nath v. Ramgopal, 1927 Cal. 616=103 I.C. 639=45 C. 
li.J. 462. 

(19) Ihvtdhimji v. Bejanji Jamsed Ji, 20 Bom. 265. 

(20) Go 9 wami v. Badhraj Des Raj, 32 All. 222=7 A.L.J. 203=5 
I.C. 875. 

(21) Jaswant Bam v. Moti Bam, 96 I.C. 890 (F.B.)=1926 hah. 376 

(F.B.)=7 hah. 570 (F.B.). that in a suit for redemption of 

immowable property the value for purposes of jurisdiction is the amount 
found by the Court to be the value of the mortgagee's clia^e on tlie pro^ 
party and not the amount alleged by plaintiff to be due to the mortgagee) . 

(22) Budhamal v. Ballia Bam, 1928 Lah. 157 (2) =9 Lah. 23=29 P.L. 
B. 320=110 I.O. 631. Per Sir Shadilal, C. J. 
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487. Madras.—The Madras High Court has held in 
Kamiaya v. Venhata,^ that the rule to be applied to suits, as well 
as appeals, is that the amount or value of the subject-matter as 
fixed in the plaint should determine the Court to which the appeal 
lies. This is on the ground that the theoiy of an appeal is that the 
suit is continued in the Court of appeal and reheard there.^^ The 
value of the suit does not change in the first Court, and likewise it 
does not change when the same suit is taken to the Court of appeal. 
Accoi'dingly, where a suit for accounts was instituted in a munsif’s 
Court, the plaintiff valuing the subject-matter of suit at an amount 
within the limits of Court’s pecuniary jurisdiction, and a decree 
was passed for more than Ks. 5,000, it was iield that the appeal from 
munsif lay to the district Judge, and not to the High Court. This 
view is directly opposed to that of the Lahore High Court and, 
is at variance with that of the Full Bench of Calcutta High Court.^o 

488. Patna.—The Patna view agrees with that of the Madras 
High Court. In Manik Chanel Rami v. Bihi Najihan,'^'^ wliere 
plaintiff sued for recovery of possession of land, and mesne profits; 
and the suit was decreed, but the Court did not ascertain the 
amount of mesne profits due; and, the defendant appealed 
challenging the whole deci*ee, it was held that the appeal must be 
valued at the same value as the suit, and must bear same Court-fee. 
Again, in Satya Kinkar Sdha'na v. Shiba Prasa/1 Sinyhy-^ the case- 
law was reviewed, and it was held that in a suit for specific damages 
valued at Rs. 4,199, and such other damages to which, on inquiry, 
the plaintiff might be found entitled, where the district judge on 
appeal awarded over Rs. 10,000, as damages, it was held, that the 
valuation of suit was under Rs. 5,000, and the District Judge had 
jurisdiction to hear the appeal. It was obseiwed that if the Court 
of first instance dismisses a suit or awards less than Rs. 5,000, and 
once the District Judge has assumed jurisdiction, he legally has 
jurisdiction to make a decree for damages for a sum exceeding 
Rs. 5,000, his original jurisdiction being unlimited. In 
Dhanukhdari v. Ramadhikari,^^ where a suit for recovery of mesne 
profits valued at Rs. 13,000, was decreed for * the sum 
of Rs. 16,000, on the report of a Commissioner adopted 
by the subordinate Judge, and all the defendants were made jointly 
liable, it was held, following Kanchan 3Iandir v. Kamini Prashad,^^ 
that ad*valoretn Court-fee was payable on the appeal from the 
decree of mesne profits which hed been ascertained, and the value 
of the appeal for the purposes of Court-fee was that of the entire 
decree, the defendant appealing being liable for the whole 

^ _ _ _ _ _-_- - 


(23) 40 Mad. 1 F.B.=39 I.C. 439 (F.B.). 

(24) Krishnamacliariar v. MangarMnaT>, 26 Mad. 91. 

(25) Bitdhavial v. Rallta 9 Lah. 23. 

(26) IJjatullah v. Chandra Mohan, 34 Cal. 954 (F.B.). 

(27) 49 I.C. 962. 

(28) 52 I.C. 452=4 P.L.J. 447. 

(29) 1933 Pat. 81. 

(30) 15 I.C. 572. 
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decree. It was observ^ed, following Kedar Nath Goenka^s 
that when mesne profits have once been definitely ascertained in 
execution, the plaintiff is certainly capable of asceilaining the exact 
amount which he claims, and the defendant knows definitely the 
amount of the liability which he is seeking to escape. This view, 
it may be pointed out differs from the decision of the taxing Judge 
in Slieodliin Singh*s case,®^ following the principle of the Full 
Bench ruling in Ram Golam Sahu v. Chintaman SinghJ^ 


1 2. (i) Every question relating to valuation 

. for tLe purpose of determining the 

tion^arto valuation!^' aiiiount of any fee ehargcable under 

tins chapter on a plaint or memor¬ 
andum of appeal shall be decided by tlie Court in 
which such plaint or memorandum, as the case may 
be, is filed, and such decision shall be final as between 
the parties to the suit. 

(ii) But whenever any such suit comes before 
a Court of appeal, reference or revision, if such Cotirt 
considers that the said question has been wrong¬ 
ly decided to the detriment of the revenue, it shall 
require the party by whom such fee has been paid to 
pay so much additional fee as wotild have been pay¬ 
able had the question been rightly decided, and the 
provisions of S. 10, j^aragraph ii, shall apply. 


Synopsis, 


1. Scope of the section. 

2. Application of section. 

3. Question as to valuation, distin¬ 

guished from category, of suit. 

4. Decision by lower Cour, express 

or Implied. 

5. Finality of decision re Court-fees. 
3. Appeal. 


7. Revision. 

8. Powers of appellate Court. 

9. Reference to High Court. 

10. Second appeal. 

11. Procedure. 

12. Coercive measures and penal 

consequences. 

13. Review. 


489. SCOPE OF THE SECTION. —This section is evidently 
framed for fiscal purposes, calculated to protect and safeguard the 
interests of the revenue.^^ The scheme of the section is, that 
Tinder clause one, the decision on tbe question of Court-fee, by the 
Court of first instance, is made final between the parties; 
hence that decision cannot be questioned by the defendant at the 
later stages of the suit, though under Cl. 2, of the section, power 
is reserved for the Court of appeal to take up the question of 
Court-fees, in the interests of revenue, and pa ss necessary orders 

(31) 1932 Pat. 228=137 I.C. 855=11 Pat. 532. 

(32) 129 I.C. 662. 

(33) 5 Pat. 361 (F.B.)=93 I.C. 939 (F.B.;=1926 Pat. 218. 

(34) Pearishah v. Surjamal Martvari, 16 I.C. 575 ; TeJeana ^vandan 
V, AUgiri Kavandtm, 25 I.C. 506; LodU Begam v. Ramdas, 90 1.0. 321= 
1926 Pat. 488=6 P.L.T. 448. 



428 The Court-Fees Act. [Chap. III. 

for the protection of the reyenue.^^ This section ensures that even 
if the question of Court-fee valuation or assessment, is wrongly 
decided by a subordinate Couii;, the party concerned cannot appeal 
if he has been over-assessed, but the Court of appeal is entitled to 
see that the revenue is not defrauded, and that the proper fee pay¬ 
able to Government as the “price’’ of the trial of the suit has been 
paid.^« 

490. APPLICATION OF THE SECTION—(1) Not appli¬ 
cable to original side of High Court.—S. 12, does not- apply to 
the original side of the High Court.^^ It deals with fees in Courts 
and public offices other than those referred to in Ch. II, viz,, other 
than High Courts, and Courts of Small Causes, at the Presidency 
Towns, and on appeals therefrom. But it has no application to a 
(luestion of Court-fees payable on a memorandum of appeal 
presented to a High Court.®* 

491. (2) Not Applicable to Question of Category of 
Suits.—It has been repeatedly held by all the Indian High 
Courts that S. 12 ought to be strictly construed, and that it 
bars an appeal only where a question of valuation of suit for the 
purpose of determining the amount of Court-fee payable is 
involved, but that it cannot be applied to bar an appeal where the 
question raised is one of the class under which the suit falls, and 
not merely of valuation in that class.®® 

492. Not Applicable to Decided cases.—It was held 
by Mahmood, J., in Mahadei v. Earn Kishandm,’^^ that 
S. 12. does not give jurisdiction to a Court to exercise any powers, 
in connection with a decretal order, after the Court passing it has 
become funcUis officio by having disposed of the case. The power 

’ to recover additional Court-fees, and to require a party to supply 
the deficiency, is exercisable only antecedently to the final decision 
of the case, to which the question of the payment of the Court-fees 
relates. Consequently, an order as to Court-fees passed subse¬ 
quent to the decree, cannot be dealt with in the decree of Court, 
though the order may be subject to sudi rules as to appeal or 
revision as the law may or may not provide. This view has been 
followed by the Lower Burma Chief Court, in the case of Sh<mghai 
Life Insurance Cay.' v. Mrs. Helen Constance Brown,'^^ where it 
was held that the provisions of the Court-P^ees Act regarding the 
levy of additional Court-fees apply only to pending cases, and 
cannot be enforced in cases which have been finally decided. 
Similarly, it has been held by the Calcutta High Court, in Jatra 

(35) 25 I.C. 506, ^pra, also 90 I.C. 321=1926 Pat. 488, supra. 

(36) In re Ldkshmi Amnuil, 91 I.C. 729 (733). 

(37) Per M^ilUck, J., in 4 Pat. 336 (P.B.)=87 I.C. 137 (148) 

(F.B.) 

(38) Per Miller, C. J., in 4 Pat. 336 (F.B.)=87 I.C. 137 (141) 

(F.B.). 

(39) See comments under the heading ‘‘Question of Valuation, distin¬ 
guished from Category of suit'*, post. 

(40) 7 All. 528=5 A.W.N. (1885) 140. 

(41) .32 I.C. 534 (F.B.). 
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Moh<in Sen v. Secretw'if of Stated- that where the trial Court after 
disposal of a suit, recorded an order setting out that the suit had 
been undervalued, and directed the plaintiff to pay the requisite 
additional Court-fees, the Court was not competent to realise the 
amount by attachment of tlie plaintiff’s moveable property. The 
Patna High Court has held in the Pull Bench case of Eadhika 
Eaman Pra>sad v. Jaaiki that once an appeal has been 

dismissed, the High Court ceases to have seisin of the appeal or 
case, and is powerless to call upon the respondent to pay any 
deficiency due by him in respect of Court-fees payable in the lower 
Court. This has been followed in Reijdeo Narain SuigJt v. 
Ramdil Singh, and, very recently, the Patna High Court 
has held in Sideshwan Prosod v. Ram Kumar that 

the stamp repoiter has power to re-open the question 
of whether a document is sufficiently stamped, wliere the matter 
has not already been decided by the Taxing Officer, so long as the 
appeal may remain pending. The Lahore High Court follows 
the Allahabad, Calcutta, and Patna view, and it was held in 
Ahdulia. V. Secretarij of Sta-tc*"' that where the District Judge 
after dismissing the plaintiff’s appeals proceeded to order him to 
make up a deficiency which he discovered in the Couit-fees on the 
appeals, he had no power to do so, having become functus officio when 
he dismissed the appeals. This view has been followed in the 
recent case of Mt. Durga Devi v. Mt. Parbati.^'^ The Oudh Chief 
Court, has, likewise, held that power to compel payment of addi¬ 
tional fee can be exercised by appellate Court only before decision 
of appeal.'*® 

493. (4) Not Applicable to Question of jurisdiction.— 

The decision of a subordinate Court upon the question 
of its jurisdiction to entertain the suit is not intended to 
be final under S. 12, of the Court-Fees Act, even if the question 
of valuation arises incidentally therein.^® An appellate Court 
dissenting from the trial Court’s valuation, and returning appeal 
for presentation to proper Court, acts with jurisdiction. An 
appellate Court is competent to determine if it has jurisdiction to 
hear the appeal.®® 

494. (5) Not Applicable to Cross-objections.— It was 
held, by the Allahabad High Court in Hasan Bano v. 
Riz^muddiw,^ that S. 12 of the Court-Fees Act is not applicable 

(42) 52 I.C. 435=46 Cal. 520. . 

(43) 51 I.O. 756=(1919) Pat. 276=4 P.L.J. 472 (F.B.). 

(44) 58 I.O. 271=5 Pat.L.J. 508. 

(45) 1933 Pat. 234=14 P.L.T. 180. 

(46) 1925 Lah. 131 (1)=82 I.C. 588. 

(47) Mt. Durgu devi v. Mt. Parhati, 1933 Lah. 208. 

(48) Durga Prasad v. Surat Singh, 1929 Oudh 483 (1)=6 O.W.N. 

757. 

(49) Brojo Coomar Sen v. Eshaai CJio/nder Das, 3 C.Ij.R. 79; Peari 
■^Shah V. Surjamal, 16 I.C. 575; ChiJJcuri Narasimha v. ZewMular of \BohiUi, 
52 I.C. 1001=1919 M.W.N. 570=10 L.W. 178=26 M.L.T. 153. 

(50) DaM Begam, v. Raindas, 1925 Pat. 488=98 I.C. 321. 

(1) 13 A.W.N. 85. 
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to the case of cross-objections under 0. 41, R. 22, Civil Procedure 
Code, 1908. In Madras, however, the memorandum of appeal 
includes a memorandum of cross-objections, and the section woi;ld 
seem to be applicable.- 

495. QUESTION AS TO VALUATION, DISTINGUISHED 
FROM CATEGORY OF SUIT. —Under S. 12, it is merely the 
decision of the subordinate Courts as to vahuiiion, that is final. 
All High Courts are agreed that question as to category in which 
the suit or appeal falls is not made final under this section. 

496. Allahabad. —S. 12, of the Court-Fees Act prohibits 
appeals on questions relating to valuation for the purpose of deter¬ 
mining the amount of a fee. But when the question is whether the 
fee payable is a special and certain fee fixed for all suits of the 
particular nature no question of valuation arises, and the appeal 
is entertainable.'"^ It was pointed out, in Balharan Eai v. Oobind 
Nath Tiivan,^ that appeal lies from a decision as to the funda¬ 
mental question of category, of the relief sought in a plaint or by 
a memorandum of appeal, as it is not a question relating to 
valuation, within S. 12 of the Act and similarly, it has been 
observed in the case of Wilayat Ali Khan v. Umardaraz Ali Kha)i,^ 
that under S. 12 of Court-Fees Act, the decision of Court of first 
instance upon a question relating to valuation, not affecting the 
question of categoiy, is final. But, where a Court has based its 
decision as to the valuation of a suit upon a wrong construction of 
an article in the Court-Fees Act, an appeal is not precluded by. 
S. 12 of the Act.® 

497. Bombay. —The Bombay High Court, held in Narayan 
Madhavrao Naik v. The Collector of Thana/ that there is no appeal 
against the order of a District Judge fixing the amount of the 
Court-fee chargeable on a plaint. However, an appeal would lie 
from the order rejecting the plaint as insufficiently stamped,® and 
the decision of the subordinate Court may be subject to revision 
by the High Court;® and, the Court may consider whether a 
Subordinate Court erred in applying a certain section to the 
case.^® But, though an appeal lies against a decision as to the 
class to which a suit belongs, it does not lie against a decision as 
to the valuation of the suit in that class.^^ This has been followed 
in the recent case, of BalkrisJiJui Bhiniaji v. Ramakrishna 
GoTUidhar,^^ although some difficulty was experienced in recon¬ 
ciling the decision tvith certain expressions in the Full Bench case 

(2) Satyaniurti’s Court-Fees Act, p. 258. 

(3) Cliunia v. Eamdial, 1 All. 360. 

(4) 12 All. 129 (153, 154) F.B., per Edge, C. J. 

(5) 19 All. 165=17 A.W.K. (1897) 33. 

(6) 28 All. 4114=1906 A.W.N. 66=3 A.L.J. 244. 

(7) 2 Bom. 145=2 lud. Jur. 419. 

(8) Sardar Singh Ji v. Ganpat Singhji, 17 Bom. 56=(1892) P.J. 144. 

(9) Vithal Krishna v. Balkrishna, 10 Bom. 610 (F.B.). 

(10) Kashinath Narayan v. Govinda Pin Piraji 15 Bom. 82. 

(11) Vada Bhan Kittur v. Nagesh BarnchiMndra, 23 Bom. 486. 

(12) 1931 Bom. 234=33 Bom.L.B. 263. 
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of VithuL Ki'isJi'tui v. Balkrishna.^^ Baker, J., observes that it has 
been held by practically all High Courts that S. 12, Court-Fees 
Act, applies merely to the valuation of the property for the purpose 
of calculating the Court-fee when there is no question as to the 
schedule of the Act with reference to which the valuation is to be 
made, and it does not apply to cases in which it is contended that 
the property has been wrongly valued, and the relief has been 
improperly estimated by putting it under a wrong article of the 
schedule in the Act.^^ 

498. Calcutta.—It has been held, in some early cases, that 

the expression ^"‘valuation** in S. 12, means the valuation of the 
suit, and the provision of finality in S. 12 (i), attaches to the 
valuation of the suit, and to the value of the stamp.Accordingly, 
if any question of valuation of property in dispute is raised by 
either of the parties, the final decision upon that point is taken as 
vested in the Court w'hich hears the suit;'® but S. 12, does not 
prevent a party from appealing to High Court, and urging tliat 
the Court of fii*st instance was wrong as to the particular article of 
the schedule of fees by which tlie ease was governed.'^ Tliis 
section does not contemplate a case in which the Court refuses to' 
hear a suit on the ground that a sufficient Court-fee has not been 
paid.'® The rule of law was thus stated in the case of Omrao 
Mirza v. M. Jones “S. 12, of the Court-Fees Act applies merely 
to the valuation of the property for the purpose of calculating the 
Court-fee, when there is no question as to the article of tlie. 
schedule of the Act with reference to which the valuation is to be 
made, and does not apply to a case in which it is contended that 
the property has been wrongly valued, but that the relief has been 
improperly estimated by putting it under a wrong article in the 
schedule of the Act.^* In that case, as in the case of II. C. Stvdd 
v. Mati Mahto,^^ where this rule was followed, the question Avas 
whether the stamp necessary was an ad valorem stamp, or a stamp 
of ten rupees under Art. 17, of Sch. II, of the Act. It was held, 
therefore, that S. 12 (i) is no bar to an appeal, when the question 
to be decided by lower Court is merely the class of suit, in oi’dor to 
ascertain under what schedule of the Act it must be taken to fall 
for the purpose of fixing the Court-fee payable on the point or 
memorandum of appeal.-' In the Full Bench case of I'padhiioi 
Thakur v. Persidh Singh, the question was as to Court-fee paj’^able 
on memorandum of appeal to Sub-Judge in proceedings under the 
Bengal Tenancy Act, and it was held that the decision did not 

(13) 10 Bom. 610 F.B. (F.N. 9, stipra) . 

(14) 1931 Bom. 234=33 Bom.B.R. 263 (cites, 12 O.L.B. 148; 1 
All. 360; 4 Mad. 204; 14 Miad. 169; 28 Cal. 334; 51 Oal. 216=81 I.C. 
763=1924 Cal. 731). 

(16) Safhristo Banerjee v. Bama Soonduree Dassee, 23 W.B. 296. 

(16) Ooma SuTikur v. Mumoor Ali, 13 W.R.. 326. 

(17) Gv/tiga Monee v. Gopal Ghv/ndevt 19 W.R. 214. 

(18) Ajoodhya Bershad v. Gunga Bersluidy 6 Cal. 249=6 O.L.J. 567. 

(19) 10 Oal. 699; 12 O.Ii.B. 148. 

(20) 28 Oal. 334. 

(21) Ibid. 28 Oal. 334. 
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dispose of any question of valuation, far less of any question 
relating to valuation of a suit, and was therefore not final under 
the provisions of the Court-Fees Act.^^ The Calcutta view agrees 
with other High Courts, that S. 12, has no application where the 
question for decision is as to the class under which a suit falls, and 
not merely of valuation in that class.^ It construes the section 
strictly, as noticed previously, holding that questions relating 
essentially to jurisdiction of Court to entertain the suit, do not 
relate to valuation for purpose of determining Court-fee.^ 
According to Calcutta High Court, an appeal is competent notwith¬ 
standing the provisions of S. 12, of the Court-Fees Act, where the 
case is not of appraisement of, or fixation of value with a view to 
determine the amount of fee chargeable; and the dispute involves 
root questions of principle as to the nature of the suit, and the 
retrospective operation of statutes.^"* 

499. Laliore.—The Punjab Chief Court held in Pir 
MaJwnied v. Ghulam Hyder,^^ that S. 12, does not prevent the raising 
in the appellate Court questions involving wider matters than are 
referred to in that section, although that might concern the deter¬ 
mination of the amount of the Stamp-fee. This was relied upon, 
in Gandanwl v. Mt. Mehtaho,^' for holding that where the question 
is not merely one relating to valuation, but whether a particulaf 
article applies to a suit, the order of the lower Court is not final 
under S. 12 (i), of the Act. These cases were followed in Shahalam 
v. Mahmud,^ and S. 12, was held to be no bar to appeal, in which 
the contention was not what was the value of the suit, hut rather 
what was its nature. Similarly, in Mangal Das v. Narnijam, Das,^^ 
it was said that S. 12, of the Court-Fees Act should be construed 
as enacting finality only in the matter of the actual assessment of 
the valuation of the property, and as allowing an appeal to proceed 
upon all questions of the construction of the Act, whether the 
contention is as to the section, or clause applicable, or as to the 
meaning of any particular clause or section. The whole question 
came up for consideration again, in the Full Bench case of Mahria 
Singh v. Bahadnir Singh,^^ where it was held by the Full 
Bench, (1), that the decision of the Court is final, under S. 12, 
only as regards the actual appraisement of the suit, and the deter¬ 
mination of such question as relates directly and immediately 
thereto, and that the question whether such Court was right or 
wrong in holding a suit to be one of a particular class does not 
relate directly or immediately to such appraisement, and is open 

(22) 23 OaL 723, F.B. 

(23) Sundar Mai v. Murray, 16 I.C. 963. 

(24) Peari Sliah v. Surjamal, 16 I.C. 575. 

(25) Taraprasanna Chongdar v. Nrisinha Marari Pal, 81 I.C. 763 
(766)=39 C.L.J. 212=51 Cal. 216=28 C.W.N. 683=1924 Cal. 731. 

(26) 42 P.R. 1874. 

(27) 2 P.R. 1889. 

(28) 67 P.R. 1878. 

(29) 56 P.R. 1895. 

(30) 16 P.R. 1919 (F.B.)=49 I.C. 711 (P.B.)=11 P.WJi. 1919 
(P.B.). 
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to challenge on appeal. (2), Accordingly, if the appellate 
Coui-t holds that a suit has been rightly classified by the Court of 
fii’st instance, the latter Court s valuation must, of course, be 
upheld as final; but, if on the other hand, the appellate Court is 
of opinion that the suit has been wrongly classified, the decision 
of the lower Court as regards valuation must necessarily be set 
aside, if such valuation is different from the valuation which would 
have been placed on the suit if rightly classified. Scott Smith, J., 
held, that the question of a eategorj^ to which a suit appertains is 
an independent question antecedent but not relating to valuation.^i 
Rattigan, C.J,, obseiwed that S. 12, of the Court-Fees Act is a 
fiscal enactment almost penal in its character, and it must there¬ 
fore be construed strictly, and not allowed a wider scope than the 
strict literal meaning of the words warrants.^- It was observed 
by the Chief Judge, and Scott-Smith and be Rossifuol, JJ., that 
the question of category is one of law, often involving points of 
nicety and difficulty, and the legislature could not have intended 
that the decision of the trying Court on such a point should be 
final.33 order assessing Court-fee is thus not appealable 34 

The same view has been taken by the Lahore High Court in 
Mt. Jania/n v. Ahmad.^^ S. 12 merely bars an appeal where the 
dispute is more or less a question of fact, about the proper valua-' 
tion of the subject-matter of the suit, and not where the question 
is, which of the several articles of the Court-Fees Act applies to 
the facts stated in the plaint. ‘Hn the second case different con¬ 
siderations arise and the matter, being purely pne of law, is 
capable of being examined by Superior Courts at the instance of * 
either party. 

500. Madras.—In the Pull Bench case of Lakshmi Amma 
v. Jaruima Jayan Namhiar,^'^ it was held that the question as to 
the categoi’y' to which a suit or appeal belongs is not a question, the 
decision of which is made final by S. 12, of the Court-Fees Act. 
This case proceeded on AnnaniaJai v. J. G. Gloete,^^ in which it 
was held that the terms of S. 12, of the Court-Fees Act did not 
^‘declare the decision of the Court in which the plaint or appeal 
IS filed final on all questions which may arise respecting the Court- 
fee but on every question relating to the valxuttion for the purpose 
of determining the amount of the fee.** A similar view was 
expressed in Kanaran v. Kanappan,^^ which purported to follow 
Cltandu v. Nomhi.^^ The Pull Bench case of Lakshmi Amma, has 
been followed in Venkata Ramana Iyer v. Narayanaswami lyer,^^ 

(31) Ihxd. 16 P.R. 1919 (F.B.) at p. 43. 

(32) 16 P.R. 1919 (F.B.) at pp. 47 to 49.’^ 

(33) Ihid. 16 P.R. 1919 (F.B.) at pp. 43 to 51. 

(34) Ujagar Singh v. Solum Singh, 105 I.C. 610=26 P.B.R. 163. 

(35) 1928 Lah. 221i=:106 I.O. 817. 

(36) Tbid. Per Jailal, J., 1928 IJah. 221 (223). 

(37) 4 M.Ij.J. 183 (F.B.). ' 

(38) 4 Mad. 204. 

(39) 14 Mad. 169. 

(40) 9 Mad. 208. 

(41) 87 I.O. 660=1925 Madi. 713=(1925) M.W.N. 276=21 M.L.W. 
649=48 M.B.J. 608. 
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wliere it was held that if a Court below proceeded on a wronp 
principle in the levying of Court-fees, the High Court would 
interfere in revision."*- 

501. Nagpur.—The Nagpur Judicial Commissioner's Court 
has held in Govhid v. Mt. Vithahai,'*^ 

“that S. 12 of the Court-Fees Act only applies tc a decision as to the 

Valuation of a suit, which falls within a particular class, ami not to a 

decision as to the particular class in wdiich a suit falls, that is to say, if 

there is no doubt as to the class, in which the suit falls, and the section of 

the Court-Fees Act, which applies to it, the decision of the First Court as 
to the valuation, which depends on the value of the property in suit, is tinal; 
but if there is a dispute as to the class in wliich tlie suit falls, that is to 
say, the section of the Court-Fees Act which applies to it, an appeal will 
Ue.“ 

502. Oudh.—The Oudh Judicuil Commissionev\s Covid, 

when dealing with the question, which arose in the case of Mt. 
Guyruini v. whether an appeal lies against the order of 

the lower Court dismissing an appeal for failure of the appellant 
to pay the Court-fee held due on the memorandum of appeal, 
observed that the subsequent general enactment in the Civil 
Procedure Code (S. 54, of the Code of 1882; now, O. 7, R. 11, Civil 
Procedure Code, 1908), did not affect a pnor special enactment in 
S. 12, of the Court Pecs Act, by implication as held in some 
cases however, “nearly all the High Courts have drawn a dis¬ 
tinction between a case where the valuation depends merely on a 
question of fact,^ and one where it depends on a question of law, 
declaring that S. 12 does not bar an appeal in the latter case.”**" 
An appeal was allowed in the case of Ramph-al v. Deputy Commis¬ 
sioner, Bahraich^^ 

503. Patna.—In Mt. Chandra Mani Koer v. Basdeo Narain 
Singh*^ the Patna High Court w'as dealing with the question as 
to appeal under the Civil Procedure Code, against the order 
rejecting a plaint, on failure to comply -with an order demanding 
Court-fees. Case-law was fully reviewed, and the Court came to 
the following conclusion:— 

(1) An order rejecting a plaint under O. 7, R. 11, Civil 
Procedure Code, is not appealable, when such order is based on 


(42) T. K. M. Alagappa Chetty v. Saminathan Chetty, 1933 Mad. 367 
(1)=14S I.O. 195. 

(43) 87 I.O. 911=1925 Nag. 435, follows Dadcbhan Kiiiur v. Nagesh 
■Ramchandra, 23 Bom. 486. 

(44) 54 I.C. 733=22 O.C. 289. 

(45) Compare, Bupsingh v. Mul'bray Singhs 7 All. 887=(1885) A. 
W.N. 260; following the ruling in AJoodhya Pershad v. &unga Pershady 6 
Gal. 249; 6 C.Ii.B. 567; and followed in. ifuhammad SadiJc v. Muhammad 
Jairy 11 All. 91=(1888) A.W.N. 286. 

(46) Mt. Gumani v. Banutan, 54 I.C. 733 (736)=22 0.0. 289, citing 
Studd V. Mati Mobto, 28 Cal. 334; Balkaran Eai v. Govind yath Tiwari, 
12 All. 129 (P.B.); and Dada v. Nageshy 23 Bom. 486. 

(47) 2 I.C. 600=12 O.C. 130. 

(48) 49 I.O. 442=4 P.L.J. 57, foUowed in Maini Lai v. Durga 
Prasady 80 I.C. 667=3 Pat. 1930=5 P.L.T. 425=1924 Pat. 673. 
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a question of valuation pure a7id shnpJe: (2) when the order 
necessarily involves a decision of the category or class under 
which a suit falls, even though it incidentally decides a question 
of valuation, the order is apiiealahle. Similarly, it was held in 
Mt. Ladli Begmn v. B.am Dos,"*** that 

** Under the first paragraph of S. 12 of the Court- Foes Act the 
Valuation made by the trial t'ourt for tlu purpose of computing the Court- 
fee is final as between the parties, but tlie finality so eonferreil is con¬ 
fined within verj- narrow limits and it is even oi)eu to a party to appeal 
on a question of cat-'gory, that is to say, the class within which the suit 
falls. On a question of valuation, j)ure and simple, a party cannot appeal, 
but the Court may act under the second part of S. 12 of the Court-Fees 
Act for the purpose of protecting the revenue.” 

In the Full Bench case of Krisluui Mohan SMui v. liaghu- 
nandam Pandeg^~'^ the whole scheme of the Court-Fees Act was 
examined by the learaed Judges, and the pi-ovisions of Ss. 5. 
and 12, of the Couit-Fees Act were compared. It was pointed out 
that under S. 12, of the Coui’t-Foes Act, a decision on a question 
of valuation pure and simple is final as between the parties to the 
suit, but not a question as to category in which tlie suit or appeal 
falls, whereas under section 5 the decision of tlie Taxing Officer 
is final as to the amount of fee determined by him to be payable 
upon the memorandum of appeal or other documents filed in the 
High Court, no matter how he arrives at his conclusion, namely by 
determining the valuation, or the category.^ 

604. DECISION BY LOWER COURT, EXPRESS OR 
IMPLIED.— The words every question relating to valua¬ 
tion.... on a plaint.should be decided by the Court. 

do not carry with them the meaning that a distinct question or 
issue relating to valuation must be raised, and a fonnal decision 
thereon passed by the Court of fii*st instance before a Court of 
appeal can interfere.^ No plaint can be accepted and registered 
until the preliminary questions of valuation and sufficiency of 
stamp have been determined by the Court, and if the Court of 
appeal considers that the plaint has been admitted “to the detri¬ 
ment of the revenue the law makes it the duty of a superior or 
Appellate Court to take action for the protection of the revenue, 
and to dismiss the suit, if the party in default did not pay in tlie 
deficient Court-fee.^ The Punjab Chief Court has held, in the 
Full Bench case of Dayal Singh v. Ram Rakha,'^ that when it is 
found in appellate Court that the Court-fee paid on a plaint or 
a memorandum of appeal, as the case may be, in the Court below 
is insufficient, and no dispute as to the amount has arisen and been 
specifically decided in such lower Court with reference to S. 12, 

(49) 1925 Pat. 488=90 I.C. 321=6 P.L.T. 448=1925 P.H.C.C. 

167. 

(50) 87 I.C. 137 (F.B.)=4 Pat. 336 (F.B.)=6 P.L.T. 262= 

1925 Pat. 392. 

(1) 87 I.O. 137 F.B. (145),. (148)=4 Pat. 336 (F.B.), supra. 

(2) Sliama Soondary v. Rurro Soondary, 7 Cal. 348=8 CX.R. 528. 

(3) Ibid. 7 Cal. 348 (351, 352)=8 C.L.R. 528. 

(.4) 109 P.B. 1912 (F.B.)=15 I.C. 463. 
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of the Court-Fees Act, it must be held, if such lower Court has 
proceeded to the decision of the suit or appeal, that such Court 
has decided, under S. 12 (i), of the Court-Fees Act, upon the 
proper Court-fee to be levied. Consequently, that the provisions 
of S. 12 (ii), of the Act would apply, and the consequence of the 
action taken by such superior Court would be as is provided for 
in S. 10 (ii).® A suit comes before a Court of appeal within the 
meaning of sub-Cl. (ii)y of S. 12, when the appeal is registered in 
such Court. And the Appellate Court can take action even without 
the necessity of a formal decision on the question of sufficiency of 
the Court-fees in the Court below.*’ The Calcutta view has been re¬ 
lied upon also by the Madras High Coiu't, in In re Lakshmi Ammaly"^ 
where it is held that “when a Court receives a plaint, petition, or 
any other pleading, and files it as properly stamped, its Act 
amounts to a decision that the proper Court-fee has been paid.’^ 
In this connection, if the practice so allows it, the Act of the Chief 
Ministerial Officer would be taken as an Act of the Court within 
the meaning of S. 12, Clause (1). This view is further supported 
by the observations of Carnduff, J., in Surendra- Nath v. Sitanath 
Das,^ where although there was no express decision that the fee 
paid was sufficient, such a decision was implied by the action of the 
Court in receiving the appliction. and passing any order upon the 
prayer contained in it. The Allahabad High Court, held in the 
case of Wilayat Ali Khwn v. Vniasdaraz Ali Khan^ that where no 
objection as to valuation of suit had been taken in the Court of 
first instance, and the point was sought to be first raised after the 
remand by the High Court, the Court must be deemed to have 
decided the question adversely to the party who subsequently 
sonight to raise it. This view is to be compared with the view of 
the Full Bench of the same Court in the ease of Amj^d Ali v. 
Muhaminad Israxl}^ A decision to be “final as between tTie 
parties’* must be a judicial decision upon a hearing in which the 
general judicial maxim of “Andi Alteram Partem/* has been 
observed. A decision based upon the ex parte report of a tnassarim, 
before the plaint or memorandum of appeal is filed, cannot be 
intended to have the status of finality conferred upon it. Conse-, 
quently, where subsequently a decision is passed by the Court after 
the parties have appeared and argued the question, the latter 
decision is tRe one which would be final as between the parties^ 
within the meaning of S. 12, of the Court-Fees Act.^^ 

505. FINALITY OP DECISION RE COURT-FEES— 

Ss.5, and 12, compared.—It was observed by Sir John Edge, C.J., 
in the Allahabad Pull Bench case of Balkaran Rai v. Gobind Naih 


(5) 109 P.R. 1912 (F.B. )=15 I.C. 463. 

(6) Tbid. followed, 7 Cal. 348=8 C.L.B. 528. 

(7) 91 I.C. 729=1926 Mad. 96=49 M.L.J. 108=1925 M.W.N. 826. 

(8) 21 I.C. 943 (944). 

(9) 19 All. 165=17 A.W.N. (1897), 33. 

(10) 20 AU. 11 (P.B.)=17 A.W.N. (1897), 157. 

(11) 20 AU. 11 (F.B.)=17 A.W.N. (1897), 157. 
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Tewari,^^ that the term ''final** in S. 5, Court-Fees Act has 
precisely the same meaning as the term "final** in S. 12, of the Act. 
The subject to which the tenn is applied in the two sections is,, 
however, different. “In S. 5, it is applied to a decision as to the 
necessity of paying a fee or the amount thereof, whereas in S. 12, it is 
applied to a decision as to every question relating to valuation : for 
the purpose of determining the amount of any fee chargeable under 
the Chapter {Hi), on a plaint or memorandum of appeal." To the 
same effect, is the remark by Sir Jwala Prasad, J., in the Patna 
Full Bench case of Kinshna Mohan Sinha v. Raghunandan 
Pandeg,^^ that the language of S. 12, is different from that of S. 5. 

“Under S, 12 it is merely the decision of the Subordinate Courts as 
to valuation, and not as to the category in which the suit or appeal falls 
which is final, whereas under S. 5 the decision of the Taxing officer is 
final as to the amount of fee deterinineii by him to be payable upon the 
memorandum of appeal or other documents filed in the. High Court: no 
matter how he arrives at liis conclusion, namely, by determining the valua¬ 
tion or the category. “14 

A decision, decree or order cannot be described as final if it 
is appealable, or so long as it is appealable, and it must be assumed 
that the Legislature in using the term "final** in Ss. 5, and 12, 
used it in the legal sense in which that term is always used in Acts 
and eodes.^® 

506. APPEAL—(1) General Observations.—It has been 
noticed above that the section is vciy strictly construed to make its 
scope of finality as narrow as possible. The High Courts are, 
agreed that questions as to valuation of suit, pure and simple, may 
be decided finally by the Court, but that question as to category, 
of suit are open to appeal: Again, that the decision of a Court as 
to its jurisdiction to entertain a suit, is open to interference, on 
appeal or revision, though it may involve a determination of valua¬ 
tion of suit incidentally. It is now to be noted that the scope of 
finality under S. 12, Cl. 1, is narrower still, inasmuch as under the 
Civil Procedure Code, order of Court rejecting a plaint, for non-, 
compliance with an order to make up deficiency in Court-fee are 
open to appeal as a decree, and a plaintiff can urge against such • 
rejection in his grounds of appeal. Similarly, if a suit is dis¬ 
missed, imder S. 12 (ii), the plaintiff can appeal against the decree’ 
dismissing his suit for non-payment of additional Court-fee 
demanded within the time allowed by Court. The finality is only 
as between the parties to the suit. 

507. (2) Appeal from Order of Rejection of Plaint, 
or Memorandum of Appeal.—It has been fully discussed 
in the comments under S. 6, ante, that when a plaint is 
filed on insufficient stamp, the Court is bound to give an opportu¬ 
nity for deficiency to be made good under O. 7, R. 11, pivil 
Procedure Code, and the plaint cannot be rejected until plaintiff 


<12) 12 AU. 129 F.B. (155). 

(13) 4 Pat. 336 (F.B.)=87 I.C. 137 (145) F.B.=1925 Pat. 392. 

(14) Ibid, 

(16) 12 AU. 129 (155) F.B. 
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f&ils to do so, within the time fixed, which may be enlarged from 
time to time under S. 148, Civil Procedure Code. Similarly as 
regards a memorandum of appeal, with this difference, that in 
ease of appeals, according to the view of majority of High Courts, 
there is no right to demand further time to make up deficient 
stamp. If the order as to payment of additional Court-fee is not 
complied with, the plaint will be rejected, under O. 7, R. 11, Civil 
Procedure Code, though the expression used in S. 10 (ii), of the 
Court-Fees Act is that the suit shall be dismissed. It has been 
previously noticed that this dismissal does not amount to 
res judicata, and is practically equivalent to a rejection of plaint. 
The order rejecting a plaint is now included in the definition of a 
“decree” (S. 2, Cl. 2, Civil Procedure Code); and is appealable 
as a decree, just as the oi'der dismissing a suit. The Civil Pro¬ 
cedure Code, now gives a right of appeal against the order rejecting 
a plaint,^® and as one of the grounds for rejection may be the fact 
of non-compliance of the Court’s oi'der directing payment of 
additional Court-fee, the decision as to valuation of suit for 
purposes of Court-fee becomes open to question, in the Appellate 
Court, while it has been declared final under S. 12. Cl. 1, of the 
Court-Fees Act. The Calcutta High Court took the view in 
Ajoodhjfft Pershad v. Ounffa Pershad^'’^ that the finality declared by 
S. 12, Court-F'ees Act, was removed by the Civil Procedure Code 
of 1882, inasmuch as, under the already amended definition of the 
word “decree”, an appeal lay against an order rejecting a plaint— 
S. 54 (&), and S. 2, of the Code of 1882, corresponding to O. 7, 

R. 11, of the Civil Procedure Code of 1908. In a later case of 

Prokash Clmtidrei Sarkar v. Bishamhar Nath where the 

Court in which a suit was instituted held that it had been under¬ 
valued and directed the plaintiff to pay additional Court-fee by 
a certain date, but the plaintiff having failed to do so, the suit was 
di.smissed, the Calcutta High Court held that an appeal lay against 
the decree dismissing the suit, and in that appeal the decision of 
the first Court regarding the valuation of suit could be questioned, 

S. 12, of the Court-Fees Act notwithstanding. This decision was 
supported by reference to two rulings of the same Court, viz., in 
the matter of Omrao Mirza v. Marxi Jones^^ and BUidd, H. C. 

V. Mati Mahto,^^ in which the case was dismissed, instead of the 
plaint being rejected, but the point decided was that an appeal 
lay notwithstanding S. 12, of the Court-Fees Act. The Allahabad 
High Court, in the 'Full Bench decision of Muhammad Sadik v. 
Muh'immad Jair,^^ held that in a case which was virtually one of 


(16) Mi. Sada Kaur v. Buta Singh, 25 I.C. 565. {Held, that the 
order rejecting the plaint is a decree, und r S. 2 (2), Civil Procedure 
Code, and appealable, by virtue of S. 96 (1), Civil Procedure Code, and 
that S. 12, Court-Fees Act does not bar an appeal against the order 
rejecting the plaint) . 

(17) 6 C^. 249=6 C.L.B. 567. 

(18) 5 I.C. 18=14 O.W.N. 343. 

(19) 12 C.L.B. 148. ^ 

(20) 28 Onl. 334. W 

(21) 11 All. 91 (F.B.)=A.'W’.N. (1888) 286. 
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rejection of a plaint, undei* S. 54 Civil Procedure Code of 1882, the 
order passed was a decree, and so it was appealable notwith¬ 
standing S. 12, of the Court-Fees Act. Their Lordships observed 
that ‘'in our opinion the intention of the framei-s of the Civil 
Procedure Code, was that there should be an appeal in eveiy case 
falling within S. 54.^^ The Allahabad Full Bench in Balkaran 
Rai v, Govind- Nath -- however, laid down the proposition that, 
/notwithstanding that an order rejecting a plaint or dismissing a 
suit may be a decree, and so appealable under the Civil Procedure 
Code, no question as to valuation of suit in the strict .sense of the 
term can, in the face of S. 12, Court-Fees Act, be agitated in the 
, appeal against such order. The Patna High Court took the same 
view in Mt. Chaiidraniani Koer v. Basdeo Narain where 

it was held, that an order rejecting a plaint under O. 7, R. 11. of 
the Civil Procedure Code is not appealable when such order is 
based on a question of valuation pure and simple, but the order 
is appealable when it involves, necessarily, a decision of the cate¬ 
gory or class under which a suit falls, even though it inci¬ 
dentally decides a question of valuation. In Mt. Sada Kaur v. 
Buta Singh,^* the Punjab Chief Court, had held tliat the order 
rejecting a plaint was not open to revision, being a])pealable, but 
it did not pronounce upon the conflict of view noticed as to the 
scope of appeal under Civil Procedure Code, O. 7. R. 11. in view of 
the provisions in S. 12, of the Court-Fees Act. But, in Chuni Laly. 
Roshanlaly the view is definitely stated as follows. The Coui't will 
not intei’fere on revision with an order calling on the plaintiff to 
make up Court-fee on his plaint. 

is for plaintiff to make xip liis inind wlictlior lie i-omply with 

the Oourt’s order or not. If he does not comply, then liis plaint will be 
rejected. Then, unless it is a case of the first Court’s order as y * 
amount of stamp required being final, by virtue of S. 12 ot the Court-Fees 

Act, the plaintiff wiU have a right of appeal.”25 

In Chimani v. Banwaree,'^^ the Oudh Judicial Commis¬ 
sioner's Court, has pointed out that the rulings of the Calcutta 
High Court, in Ajoodhya Pershad v. Gunga Pershud^'^ and of the 
Allahabad Full Bench in Multammad Sadik v. Muhamirwd Jamy 
which had been relied upon in support of the proposition that the 
Civil Procedure Code, by providing for an appeal where a plaint 
or memorandum of appeal was rejected, must be deemed to over¬ 
ride S. 12, of the Court-Fees Act, “appeared to ignore the well- 
known rule that a subsequent general enactment, does not affect a 


(22) 12 All, 129 (F.B.) = (1890) A.W.N. 39. 


(23) 49 I.O. 442=4 P.L.J. 57. Followed in Main Zal 
JPrasad, 80 I.C. 667=1924 Pat. 673=5 P.L.T. 425—3 Pat. 

(24) 25 I.C. 565=80 P.B. 1914=265 P.L.R. 1914=167 

1914. 

(25) 53 I.C. 427=120 P.B. 1919. 

(26) 54 I.C. 733=22 0.0. 289. 

(27) 6 Cal. 249=6 C.L.B. 567 (F.N. 17, supra). 


V. Durga 
930. 

P.W.B. 


(28) 11 All 91=A.W.N. (1888) (F.N. 21, supra.) 
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prior special enactment by implication. But, it noted that 
nearly all the High Courts have, however, drawn a distinction 
between a case where the valuation depends merely on a 
question of fact and one where it depends on a question 
declaring that S. 12 does not bar an appeal in the latter 
case. The view of law may. therefore, be correctly summed up 

rejecting a plaint is a decree as defined in S. 2, 
sub-S. 2, Civil Procedure Code, and hence is appealable as such 
But, in cases coming under O. 7, R. H (6), if the order is based 
merely upon a valuation of the subject-matter of the suit, and the 
onl,\ question involved is as to the amount upon which the Court- 
fee has to be Paid the decision of the first Court is final under 
S 12, of the Court-Pws Act. Where, however, the question is, 
what provision of the Court-Fees Act, applies to the relief sought 
for in the plaint or under what category the suit falls, the decision 
IS not final under that section and an appeal is not barred.'^ 

508. REVISION.—There is a conflict of view on the 
question whether an order of subordinate Court demanding addi¬ 
tional Court-fee under S. 12, Cl. 1, of the Court-Fees Act is final 
in the sense, that it is not open to interference by the High Court 
in the exercise of its powers of revision under the Civil Procedure 
Code, or under its powers of Superintendence under the letters 
patent. There is also some difference of opinion on the question 
ndiether an order rejecting a plaint, for non-eomplianee with a 
Court s order to pay additional Court-fee within the time allowed 
IS open to revision, and if so, under what circumstances. The view 

of the different High Courts on these points mav now be noticed 
in some detail. 

509. Allaha>bad.—In Lahshmi Narain Rai*s ease, the 
Allahab.\d High Court, did not accept the contention that the 
order of a subordinate Court directing the payment of additional 
Court-fee is merely an interlocutory order, no case havin" been 
decided within the meaning of S. 115, Civil Procedure Code; and 
that the plaintiff\s p roper course was to wait for the dismissal of 

(29) Veera Cruz, (1814> 10 App. Cas. 59 7t p. 68, cited 
in 54 I.C. 733—22 O.G. 289. Also see and Cf. Viihal Krishna r. Bal- 
hrishna, 10 Bom. 610, F.B. (Decision by a Court on a question of Valua¬ 
tion, not appealable but open to revision). 

(30) 54 I.O. 733=22 O.C. 289. 

(31) See Chitale's, Ci\il Procedure Code, Vol. II, p. 1508. citine 115 
I.C. 368=1929 Cal. 226; 1921 Lah. 43=67 I.C. 901; 1929 Lab. 83= 
108 I.O. 597; 39 I.C. 791=1 Pat.L.W. 499; 1923 Pat. 354=4 P.L.T. 
261=72 I.C. 629=2 Pat. 504, also 87 I.C. 657=1926 Cal. 427; Cf. 5 
I.C. 371 (order of rejection by a Court acting under Agra Tenancy Act 
is not a decree under S. 177 of that Act). 

(32) See atitale's Civil Procedure Code, p. 1508, citing 1 All. 360; 

10 Bom. 610 (F.B.); 23 Bom. 486 (488); 17 Bom. 56 (59); 15 Bom. 

82 (83); 28 Cal. 334 (338); 6 Cal. 249 (250); 13 Cal. 189 (191); 5 I. 

C. 18 (19); 12 C.L.R. 140 (151); 4 M.L.J. 183 (188); 14 Mad. 169 
(170); 4 Mad. 204; 1924 Pat. 673=80 I.C. 667; 49 I.C. 442 (449) = 

4 P.L.J. 57; 25 I.C. 565=80 P.R. 1914; 54 I.C. 733 (736)=22 O.C. 
289; 16 I.O. 773=6 S.L.R. 72; also (1894) B.P.J. 425; 12 AU. 129 F.B. 
Cf. 11 All. 91 (F.B.). 

(33) 1933 All. 360. 
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the suit by disobeying the order and then move the High Court by 
way of appeal. It was observed that the detennination of the 
question whether an additional Court-fee should be paid or not, 
marks the termination of a definite stage of the suit and settles 
the controvei*sy between the parties on the particular point. An 
order demanding additional Court-fee is an order deciding a case, 
and amounts to a failure to exercise a jurisdiction vested in that 
Court, 

510. Bombay.—A Pull Bench of the Bombay High Court 
has held, in the case Vithal Krislnia. v. Balkrishna Janardan,^* 
“that on the question of whether or not any particular suit was 
one admitting of valuation by the Judge an appeal lies against 
his decision; but that once it is found that a valuation made by 
him was within his proper functions, his decision and the several 
essential elements of it are conclusive as between the parties, and 
not subject to examination in appeal.“A decision by a subordi¬ 
nate Court on a question of valuation for determining the amount 
of a Court-fee is, notwithstanding its declared finality, subject to 
revision by the High Court under S. 622, of the Civil Procedure 
Code, 1882 (corresponding to S. 115, Civil Procedure Code, 1908) 
and Regulation II, S. 5, of 1827, in the particular cases pointed 
out in Shiva Nathji v. Jama KaMnath.”^^ 

511. Calcutta.—The Calcutta High Court has not taken a 
consistent view on the question. In the ease of Ramrnp Das v. 
Mohunt Sitaramd it was held that the High Court can 
interfere with an interlocutory order demanding additional Court- 
fee, as it appears to be a denial of jurisdiction, i.e.y amounts to 
declining to entertain jurisdiction unless certain things are done; 
and, that it would be useless to defer the matter until the plaintiff 
had, by neglecting to take any further steps in the matter, incurred 
the rejection of his plaint. A modified view was taken in The 
Collector of Maldah v. JVirod Kamini Dehya,^^ and in SunderlaZ 
V. J. C. Murra/y.^^ It was held that where the Court makes an 
erroneous decision as to the class of suit, S. 12 of the Court-Fees Act 
has no application, and the order passed by the subordinate Court, 
if not revisable under S. 115, Civil Procedure Code, is at least open 
to interference under S. 15, of the Charter Act. But the view 
taken in Falkner v. Mirza Muhammad draw's a distinction 
between orders favourable and unfavourable to plaintiff; and 
holds that the order of subordinate Court determining valuation 
according to its judgment, or holding that the valuation put by 
plaintiff on the relief is correct, is not open to revision imder S. 115, 
Civil Procedure Code. In Gohindu Das Nath v. Nitya Kalidasi 

(34) 10 Bom. 610 (F.B.). 

(35) Tbid. 

(36) 7 Bom. 341, cited in 10 Bom. 610 (F.B.). (This deals mainly 
with the special powers of the High Court under its Letters Patent) . 

(37) 7 I.C. 92=12 O.L.J. 211=14 C.W.N. 932. 

(38) 15 I.C. 621=17 C.W.N. 21. 

(39) 16 I.C. 963=16 C.L.J. 375. 

(40) 29 O.W.N. 827=1925 Oal. 814=86 I.C. 853. 

C—50 
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the Calcutta High Court held that an order under S. 149, Civil 
Procedure Code, requiring the plaintiff to pay additional Court-fee 
IS not open to revision under S. 115, Civil Procedure Code, 
inasmuch as there is another remedy available to the plaintiff, viz,, 
in case of dismissal of his suit for non-payment of the additional 
Court-fee, he has a right of appeal.An order rejecting a plaint 
being a decree and appealable as such, a revision against such order 

is incompetent .^2 


512. LaJiore.—In the case of 71/C ScuUi Kavr v. Buta Singh, 
the Punjab Chief Court, held that the order rejecting a plaint, 
■which Avas not objected to on any ground connected with the 
A^aluation of suit, luit on the ground that sufficient time was not 
allowed for payment of additional Court-fee. Avas appealable as 
a decree, and this finding barred the reraedv bv revision. A 
similar view was taken by the Lahore High Court, in Mf. Azhn 
Bihi v. Mt. Iniiaz Begam,^^ wliere a plaint Avas rejected upon 
refusal of the plaintiff to amend the A’aluation, and pay addi¬ 
tional Court-fee, and plaintiff filed a revision against the order 
refusing to allow him to continue the suit in forma pauperis. It 
was held that the order disallowing the plaintiff’s application to 
continue the suit in forma pauperis had become merged in the 
order rejecting the plaint, and that the latter order Avas appeal- 
able as a decree, and the application for rcAusion Avas not main¬ 
tainable. “Remedy by rcAusion is an exceptional i*emedy and 
is to be resorted to only AA'hen there is no other remedy 
available to the aggrieved party.” In Chuni Lai v. Roshan Lal/-> 
the Punjab Chief Court said that a decision Avhich is declared 
by laAA’ to be final should not be attacked in reAuslon any more 
than in appeal. Where an order calls on plaintiff to make up 
Court-fee on his plaint, it is for plaintiff to make up his mind 
whether he Avill comply Avith the Court’s order or not. If he 
does not comply, then his plaint Avill be rejected; and plaintiff 
will have a right of appeal, unless it is a case of the first Court’s 
order as to the amount of stamp required being final by virtue 
of S. 12, of the Court-Fees Act. In MnJiammad Shaft 
Muhainmad Ayah v. Delhi House^ of Multan,*^ the Lahore High 
Court held that the poAvers of revision vested in the High Court 
under S. 25, of Provincial Small Cause Courts Act are wider than 
those under Civil Procedure Code, S. 115, and revision lies from an 
order Avrongly dismissing a suit as time-barred, where Court-fee 


(41) 51 I.C. 581. 

(42) Bamgopal Sanyal v. Naremdra Nath, 1929 Cal. 226=115 I.C. 

3C8. 

(43) 80 P.R. 1914=25 I.C. 565=265 P.L.E. 1914=167 P.W.B. 
1914. 

(44) 78 I.C. 604=1925 LaJi. 191. Oompatre Sher Singh v. Pota, 112 
I.C. 490=1929 Lah. 125. (Plaint rejected, after refusing to extend time 
for payment of requisite Court-fee stamp. The appeal was from order 
xojeeting tho plaint, in which the order refusing to grant an extension of 
time was objected as one of groimds of appeal), 

(45) 63 I.C. 427=120 P.B. 1919. 

(46) 1928 Lah. 274. 
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stamps were not available in treasuiy on the day of presentation 
of plaint, and hence Court-fee was paid late. The Rangoon High 
Court follows the view’ of Punjab Chief Court,^'^ 


513. Madras (1)— Revision i.ies. —The IMadras High Court 
follow’ed the view’ of Calcutta High Court in Rartimp Drus v. 
Mohunt Snrjanram Das,-*^ in the Madras case of Dodda Sannelappa 
V. Sakravva,'^^ and held that an erroneous order for payment of 
deficient Court-fee is open to interference in revision as a failure 
to exercise jurisdiction. This view’ had been also taken in Kanuran 
V. Konx'ippan:'^ where an order of subordinate Court for payment 
of additional Court-fee w’as not a decision involving merely a 
question of amount or arithmetical calculation, and S. 12 (i), did 
not apply. Again, in Siidalaimutliu PiJlai v. Peria. Sundaram,'^ 
the Calcutta ruling wms followed, and it was lield that w’heie the 
trial Court wrongly directs a higher fee to be paid on a plaint, it 
is competent for the High Court to interfere in revision under 
S. 115, Civil Procedure Code, even thougli a remedy by wa\- of . 
appeal is open. In Km-itpamut Thevar v. Angammfd- 
Venkatasubba Rao, J., follow'cd the decisions in Dodd/i 

Sannekappa v. SakravvOy^ and Ramrup Das v. ^lohuni 
SurjanraTii Das above referred to, holding that the High Court 
could interfere in revision. In 'Venlcafaramani lifer v. Naraifan- 
swamxi lyer,^ a view similar to the above w’as taken by \enkata- 
subba Rao, J. AValsh, J., held in AJagappa- Chetty v. 
Samhmthan Chetty, that w’here the lower Court applied w;rong 
principle in question of Court-fees, though in exerci.se of jurisdic¬ 
tion vested in it, the High Court can interfere in revision. 


514. (2) No REVISION.—But. in Avha v. Sankaran,'^ the Court 
refused to interfere wdth an interlocutoi’y order directing the plain 
tiff to pay additional Court-fee. It distingadshed the ruling in 
Sudalaimuthu PiU-ai v. Sudalaimuthu wh-re a conditional 

order in appeal declaring that the appeal will be dismissed, if a 


(47) Ma E V. Afa E, 86 I.C. 509=31925 Rang. 199. {Tleld, that an 
interlocutory order, to amrnd the plaint was not a complete order which 
the plaintiff could move the High Court in revision and that an appeal 
would lie from the complete order rejecting a plaint), follows Arttrflh v. 
Duni Chandy 16 I.C. 475=69 P.R. 1912=202 P.W.R. 1912=212 P. 
li.B. 1912. 


(48) 7 I.C. 92=14 C.W.N. 932=12 O.L.J. 211. 

(49) 36 I.C. 831. 

(50) 14 Mad. 169. 

(1) 87 I.C. 25=1925 Mad. 722=48 M.L.J. 514=1925 M.W.N 
104, also see 71 I.C. 173=17 L.W. 623=1923 Mad. 270. 

(2) 96 I.C. 129=23 L.W. 581=1926 Mad. 678=51 M.L.J. 67. 


(3) 36 I.C. 831, supra. 

(4) 7 I.C. 92=14 C.W.N. 932=12 C.L.J. 211. 

(5) 87 I.C. 660=48 M.L.J. 688=1925 M.W.N. 276=21 L.W. 649 
=1925 Mad. 713. 

(6) 1933 Mad. 367 (li)=142 I.C. 195. 

(7) 95 I.C, 424=50 M.L.J. 497=1926 M.W.N. 444=23 L.W. 752 
=1926 Mad. 768. 

(8) 71 I.C. 173=17 L.W. b23=(1922) M.W.N. 831=1923 Mad. 

270. 
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certain amount of Court-fee is not paid within a fixed time, was 
held to be the decision of a “ease’' within the meaning of S. 115, 
Civil Procedure Code, on the ground that it was coupled with an 
order dismissing the appeal in case of default. The view of 
Philips, J., in Acha v. Sankaran,^ prefers to follow the decision of 
the Patna High Court Lachmihati Kunxari v. Nandkumar Singhp-^ 
(which view Krishnan, J., was not inclined to follow), and the 
decision of the Calcutta High Court in Gohindu Dm Nath v. 
Nityahali Dasi.^^ Waller, J., in Chinnasami Pillwi v. Pavayee 
AmtnaP' has followed the decision of Philips, J., in Acha v. 
Sankaran,'^^ on the ground that the petitioner has other remedies 
open to him, and that it is no answer to say that tlie appropriate 
remedy was more cumbrous: and Curgenven, J., has followed it in 
Kotilingam Mudaliar v. Bonrd of Commifisionersi^^ on the ground 
that an order of the lower Court assessing the Court-fee payable 
upon a petition and allowing the petitioners certain time within 
which to pay it, does not decide a “case” within S. 115, and is not 
rcvisable, unless the Court on failure to make the payment dis¬ 
missed the petition. 

515. (3) Modified views. —But the view of Waller, J., 

is not shared in Kulandai Pandichi v. Indram Bamasivamif^^ where 
it was observed that 

“it seems to us that while Courts would not generally interfere in 
revision where an equally efficacious remedy is open to the party, they have 
in several cases interfered where the remedy by way of appeal would entail 
unnecessary hardship on the party, involve multiplicity of proceedings 
or would not give the party as complete and efficacious relief as inter¬ 
ference with an interlocutor}’ order and the case satisfied the requirements 
of S. 115, CSvil Procedure Code.'' 

A modified view was taken by Venkatasubba Rao, J., in 
Mahomed Illiyas v. Rahinui Bee,^^ following his own decision in 
Karupjxmiia v. Angamyngl,^'^ and Venkaiaramani v. Narayana^ 
swami.^^ He also cites the view adopted by Sastri and 
Wallace, JJ., in Kulandai Pandichi v. Jiamaswami Pandia^^ in 
support of the proposition that “where in regard to the Court-fee 
payable, the decision of the lower Court is unfavourable to the 
plaintiff,” the High Court can interfere witli that decision in 
revision; but, “where an order in regard to Court-fee happens to 
be in favour of the plaintiff, it does not mean that it is against the 


(9) 95 I.C. 424=50 M.L.J. 497=1926 Mad. 768, s^ipra, 

(10) 56 I.C. 649=5 P.Ii.J. 400=1 P.L.T. 268. 

(11) 51 I.C. 581. 

(12) 1927 Mad. 1162=102 I.C. 877. 

(13) 95 I.C. 424=1926 Mad. 768=50 M.L.J. 497. 

(14) 1927 Mad. 1021 (2)=39 M.L.T. 220=104 I.O. 145. 

(15) 108 I.C. 539=27 L.W. 286=1928 Mad. 416=51 Mad. 664 
=55M.L.J. 345. 

(16) 1929 Mad. 191=29 M.L.W. 42=56 M.L.J. 302=114 I.C. 

842. 

(17) 1926 Mad. 768=50 M.L.J. 497=95 I.C. 424. 

(18) 1925 Mad. 713=87 I.C. 660=48 M.L.J. 688. 

(19) 1928 Mad. 416=51 Mad. 664. 
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defendant though it may operate to the detriment of the revenue.” 
In the former case, the order may result in great hardship to the 
plaintiff, and the interests of justice may demand that the High 
Court should at once rectify the error -without waiting till the suit 
is finally decided, and an appeal is then filed. But, if the lower 
Court’s order which is favourable to the plaintiff happens to be 
wrong, there is another remedy open, which is quite adequate, as 
the mistake can be corrected by the appellate Court under S. 12, 
Court-Fees Act.^® The same view was taken, in Kattiya PilJai v. 
Pamaswamia (Venkatasubba Row and Reilly, JJ.,), 

that order relating to a question of Court-fee cannot be intei-fered 
with in revision if it is favourable to the plaintiff, and is the only 
ground of revision. And these cases are relied on, in Secretary of 
State V. Raghu ' tuithan ^- for the view that in cases in which the trial 
Courts wrongly order payment of Court-fee over and above what 
was paid on the plaint, the High Court will interfere in revision, 
without leaving the aggrieved party to the cumbrous remedy of 
filing an appeal after the plaint is rejected for non-payment of the 
amount directed to be paid, the question really being one of juris¬ 
diction as the plaint has to be rejected if the stamp duty is not 
paid. But, there is no authority for the view that the High Court 
will exercise its revisional powers where a favourable decision has 
been given as regards Court-fee to the plaintiff.^^ 

516. Nagpur,—The Nagpur Judicial Commissioner’s Court 
holds the view that revision will lie against an order demanding 
additional Court-fee,and that the plaintiff was unwise in follow¬ 
ing the usual course of allowing his plaint to he rejected, and 
appealing against the order of rejection. 

517. Patna.—In Banke Behari v. Ram BahadurP the Patna 
High Court observed that the regular procedure may be that the 
plaint should in the first instance be rejected by reason of the 
default of payment of the Court-fees ordered by the Court; but 
this Court has, as a matter of fact, interfered in interlocutory 
matters like the present on former occasions”; and that where the 
record of the case has been sent by the High Court and there 
appears on the record an obvious error, the High Court should 
dispose of the matter even at an interlocutory stage, and thus save 

(20) See Falicner v. Mirza Maham^d Syed AU, 1925 

the differenee* between a case where the order is iu favour of the p ^ • 
and whore it is against him, is pointed out, and the view is expressed that 
whereas a Civil reviaion petition lies in the latter case, it does not in 
former. 

(21) 1929 Mad. 396=56 M.L.J. 394=29 M.L.W. 584=(1929) M. 
W.N. 286=199 I.C. 35. 

(22) 1933 Mad. 506. 

(23) 1933 Mad. 506 (cites 1929 Mad. 191; 1929 Ma<l. 396, and 1925 
C3al. 814); of. 1928 Mad. 416 and 1925 Mad. 722. 

(24) Harxhar Sao v. Saiu Sait 1927 Nag. 256. 

(25) 44 I.C. 891=4 P.L.W. 281=(1918) Pat. 223=4 P.L.J. 191, 
also see Nauratacndal v. TV. J. Siephensorit 50 I.C. 470—.4 P.L.J. 195. 
(Held, that the High Court has power to interfere in revision with inter¬ 
locutory orders of lower Courts). 
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the parties to the litigation unnecessary expense, and undue 
delay.*’ But, in Bhuhaneshwari Prasad v. Mohan Lal^^ having 
regard to the decision in Chandramani Koer v. Basdeo Narain 
Singh-" that an appeal will lie against an order made rejecting the 
plaint in the case, the High Court refused to interfere, under S. 115, 
Civil Procedure Code, with an interlocutory order, when, there was 
another course open, and no irremediable harm could be suffered 
by the petitioner. This view was agreed to in an exactly similar 
ease, by another Bench of the same High Court, in Lachmihasti v. 
Nandkwnar Singh, And, the whole case-law has been fully 
reviewed by Jwala Prasad, J., in Mani Lai v. Durga Prasad^^ 
where the learned Judge arrives at the following conclusions:— 

* ‘ That the principle is that ordinarily an interlocutory order is not 
capable of revision particularly ^hen there is another remedy available to 
the injured party; but where the order complained against is such as is 
calculated to cause irreparable loss to the injured party and there is no 
right of appeal and no remedy available to the party, an interlocutory 
order may be rerised under S. 115 of the Civil Procedure Code, read ivith 
S. 15 of the Cliarter .\.ct. ((S. 107 of the Government of India. Act) These 
are the tests laid down on a reriew of authorities both English and Indian 
in the case of Amjad AJi v. AU Ho.v.vaj/i as also in the case of 

Cha7ulramani Kocr v. Basdeo Narain Sinah.^i The question whether 
an order directing additional Court-fee. to be paid satisfies the aforesaid 
tests depends upon the circumstances of each case. If it is an order merely 
assessing valuation of the property and the only question involved is as 
to the amount upon which the Court-fee has to be paid, the decision of the 
Court of first instance would appear to be final under S. 12, of the Court- 
Fees Act.’^32 

**That section has been enacted in the interest of revenue, and the 
order is final so far as that Court is concerned. There \rill be no appeal or 
revision from that order. But the question may under certain circum¬ 
stances be raised in an appeal from the final decree made in the suit. 
Where however, the question is under what provision of the Court-Fees Act 
the relief sought for in the plaint comes or under what category the suit 
falls, the decision of the first Court is not final;33 and where it involves the 
jurisdiction of the Court to try the suit the decision involves a question of 
jurisdiction, and a wrong decision on the point would amount to an 
assumption of jurisdiction not vested in law, or a failure to exercise the 
jurisdiction vested in law.” 

”An order demanding an improper Court-fiee involving jurisdiction 
of the Court to try or not to try the suit though an interlocutory order ful¬ 
fils the tests laid down above and will attract the revisional jurisdiction 
of the Court under S. 115 of the Civil Procedure Code and S. 107 of the 

Government of India Act. To deny the power of revision in such cases 

_- -. _ _ 

(26) 55 I.O. 786=1 P.L.T. 5. 

(27) 49 I.C. 442=4 P.L.T. 57. (Seld, that an order rejecting a 
plaint, when involving a question of jurisdiction, may be interfered with in 
Rerision, either under S. 115, Civil Procedure Code, or under S. 107 of 
the Government of India Act). 

(28) 56 I.C. 649=1 P.L.T, 268=5 P.L.J. 400. 

(29) 80 I.C. 667=5 P.L.T. 425=(1924) Pat. 254=3 Pat. 930 
=1924 Pat. 673. 

(30) 6 I.C. 574=15 C.W.N. 353=12 C.L.J. 519. 

(31) 49 I.C. 442=4 P.L.J. 57. 

(32) 80 I.C. 667=3 Pat. 930, supra. 

(33) 80 I.C. 667 (670), supra, citing Dada Bhau v. Nagesh Bam- 

ohan^ra, 23 Bom. 486; Siudd v. Mati Mahto, 28 Cal. 334; Kanaran v, 
Komappam,, 14 Mad. 169; Chunia v. Bamdial, 1 All. 360. 
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will be to allow the subordinate Courts to pass whimsical orders and thereby 
refuse to try the suit and exercise jurisdiction and there might be no 
remedy available to the plaintiff as was pointed out by thoir Lordships of 
the Judical Committee in the case of Balkrishna Udayar v, Vasudeva 
Aiyor. * ^34 

The decision of matters relating to Conrt-fees will be decision 
of a ‘'ease” tvithin the meaning of the word in S. 115, of the 
Code.®* In the case of MaJiaraj Bahadur Singh v. Prithicha^ul 
Laly Fazl Ali, J., has reviewed the case-law and the conclusion 
stated is as follows: 


‘‘That although the High Court might bo competent to iaterf re ndth 
an erroneous decision of a subordinate Court directing the plaintiff to jjay 
additional Court-fee such aii order will be revised by the High Court only 
in exceptional cases, particularly when there is no other remedy available 
to the injured party, and when the order complained against is such as is 
calculated to cause irreparable loss to such a party: or when the order is 
manifestly wrong or perverse and amounts to a denial of jurisdiction. ’ ^30 

In Sham Narain Singh v. Bnsudeo Prasad Singhy^'^ (Wort and 
Kulwant Sahay, JJ.,"), have followed the decision in BhuneshxvaH 
V. MohanUd iind it has been held that the High Cotirt will not 
interfere in revision with an order demanding additional Coint- 
fee from a plaintiff, since he has another and proper remedy open 
to him by way of appeal on rejection of plaint and further that 
S. 107, of the Government of India Act does not give wider powers 
to High Court, and this view has been followed in the case of 
Jogendra Narain Singh v. Badha Prasad Singh y^^ holding that a 
revisional application against the decision of the subordinate 
Judge deciding an issue as regards Cotirt-fees does not lie to the 
High Court. 


518. Summary.— The Allamab.\d High Court, holds that 
the order directing payment of additional Court-fee is the decision 
of a “case”, open to revision under S. 115, Civil Procedure Code.®^ 
The Bombay Full Bench holds that revision lies under S. 115, 
Civil Procedure Code, under circumstances mentioned in Letters 
Patent.^® Th^CAt-cuTTA view favoairs power of interference on 
revision,^^ especially when the erroneous decision is as to class of 
suit,^^ and unfavourable to plaintiff.^^ The Madras view is not 


(34) 40 1.0. 650=44 I.A. 261=15 A.L.J. 64d= 2 P.L.W 101 
=33 M.L.J. 69=26 O.L.J. 143=19 Bom.L.R. 715=<1917) M.W N 
628=40 Mad. 793=6 M.L.W. 501=22 C.W.N. 50=11 Bur.L.T. 48 (P.O.;, 
cited in 80 I.C. 667 (671). 

(35) 80 I.O. 667 (671)=3 Pat. 930, supra; Cf. KoiiVnfjO'Ttv Mudahar 

V. Board of Commissioner 104 I.C. 145=52 452—1927 Mad. 

1021 ( 2 ). 

(36) 1929 Pat. 427, »upray citing, 7 I.C. 92=12 C.L.J. 211—14 C. 

W. N. 922. 

(37) 1930 Pat. 277=11 P.L.T. 172=122 I.C. 152. 

(38) Per Kulw<mt Sahai, in 1932 Pat. 319=140 I.O. 817—13 P.L.T. 

590. 


(39) 1933 All. 350. 

(40) 10 Bom. 610 (P.B.). 

(41) 7 I.O. 92=12 O.L.J. 211=14 C.W.N. 932. 

(42) 1^5 I.O. 621; 16 I.C. 963. 

(43) 1925 Oel. 814=86 I.C. 863. 
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consistent. Revision lies according to one set of rulings,”*^ and 
does not lie according to others while a modified view is taken 
by a third set of authorities allowing revision when decision is 
unfavourable to plaintiff.^®. The Lahore^'^ and Rangoon"*® High 
Courts are opposed to power of revision against such interlocutory 
order, where another remedy exists by way of appeal from order 
of rejection. The Nagpur Court favoiirs power of revision.**® 
The Patna view favoui’s powers of revision, but such cases are 
exceptional.®® Its latest tendency is against exercise of power of 
revision.^ 

519. POWERS OF APPELLATE COURT.— The Madras 
High Court, held in Tekanrui v. Aligiri,^ that under S. 12 (i), of 
the Court-fees Act, the decision on the question of Court- 
fee by the Court of first instance, is final between the 
parties, and hence the decision cannot be questioned by the defen¬ 
dant at the later stages of the suit, though the Court of appeal 
might itself take the question of Court-fee in the interests of the 
revenue, and pass necessary orders for the protection of revenue. 
The valuation for Court-fee is final as between the parties only. 
The Appellate Court is not bound in fixing the Court-fee by the 
decision of the lower Court as to stamp on plaint.’ The 
Paty^a Full Bench case of Kriahna Mohan Panday v. Raghunandan 
Pandey,^ contains observations by the learned Judges which 
establish the proposition that “the High Court may, undoubtedly, 
under the second clause of S. 12, require a party to pay an addi¬ 
tional fee upon the plaint or memorandum of appeal in the lower 
Court.”® “The second clause of S. 12, gives a Court of appeal 
power to collect deficit Court-fee in respect of fees payable in 
subordinate Courts, and it seems now settled that the High Court 
as a Court of appeal, reference, and revision is competent to 
exercise this power in respect of all Court subordinate to it.”® 

(44) 36 I.O. 831; 14 Mad. 169; 87 I.C. 25=1925 Mad. 722; 87 I. 
C. 660=1925 M. 713; 96 I.C. 129=1926 Mad. 678; 1933 Mad. 367 (1) 
=142 I.C. 195. 

(45) 71 I.C. 173=1923 Mad. 270; 95 I.C. 424=1926 Mad. 768; 
1927 Mad. 1162=102 I.C. 877; 1927 Mad. 1021 (2)=104 I.C. 145. 

(46) 108 I.C. 539=51 Mad. 664; 1929 Mad. 191=114 I.C. 842; Cf. 
95 I.C. 424=1926 Mad. 768; 1928 Mad. 416=51 Mad. 664; 1929 Mad. 
396=119 I.C. 35; 1933 Mad. 506. 

(47) 80 P.R. 1914=25 I.C. 565; 78 I.C. 604=1925 Lah. 191; 53 
I.C. 427=120 P.R. 1919. 

(48) 86 I.C. 509=1925 Rang. 199. 

(49) 1927 Nag. 256. 

(50) 44 I.C. 891=4 P.L.J. 191; 50 I.C. 470=4 P.L.J. 195; 80 
I.C. 667=3 Pat. 930; cf. 1929 Pat. 427. 

(1) 55 I.C. 786=1 P.Ii.T. 5; 56 I.C. 649=5 P.L.J. 400; 1930 
Pat. 277; 122 I.C. 152; 1932 Pat. 319=140 I.C. 817. 

(2) 25 I.O. 506. 

(3) 6 Bom. 302; 15 Bom. 82. 

(4) 4 Pat. 336=87 I.C. 137 (F.B.). 

(5) 87 I.C. 137 (141)=4 Pat. 336=1925 Pat. 392=6 P.L.T. 262 
<F.B.) Per Miller, C. J. 

(0) 87 I.C. 137 (148) F.B., Per MulHck, J., supra. 
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The words in this second clause “are general, and they authorize 
the High Court to require, the suitor to pay an additional fee both 
on the plaint, and on the memorandum of appeal in the High 
Court. 

520. Conditions requisite for exercise of power.—But this 
power of the High Court, under the section can only be 
exercised, when the following conditions, as appearing 
from the language of Cl. 2, of S. 12, are satisfied. 

I. The case must be pending before the Superior Court, 
in appeal, reference, or revision. 

II. The lower Court must have given a decision, including 
a tacit order, which is wrong, and "to the detriment of revenue.^’ 

III. The procediu-e of giving time to make good the 
deficiency to party concerned must then be followed in the 
Superior Court. 

IV. Coercive measures of stay of suit until additional fee 
is paid is to be prescribed by the penal consequence of dismissal of 
suit, in default of payment. 

521. Objection in appeal.—It has been noticed already, 
when dealing with the question of valuation, as distin¬ 
guished from category of suit, that appeal is not barred when 
question is as to the particular nature of a suit, or as to the fimda- 
mental question of category.^ Where an appeal lies under the Civil 
Procedure Code, against an order rejecting the plaint, or dismis¬ 
sing the suit,® the plaintiff-appellant, who fails or refuses to 
pay the additional Court-fee demanded by lower Court can raise 
the question of Court-fee in appeal'® and according to same High 
Courts, in revision, under certain circumstances involving a 
refusal to exercise jurisdiction.^ The defendant may also contest 
the sufficiency of plaintiff’s Court-fee in trial Court, and the defen¬ 
dant as respondent to plaintiff’s appeal may raise the preliminary 
objection that the Court-fee on the memorandum of appeal is 
insufricient.12 An objection to a decree of the lower Court founded 
on the improper valuation of a suit, is not entertainab c ^ 
taken for the first time in appeal.'® When an order passed has 
been accepted by the defendant in the trial Court, it canno 


(7) 87 1.0. 137 (151) F.B., Per Das, J., supra. 

(8) See comments, under heading “question as to valuation distin¬ 
guished from category of suit,*' ante. - • j.* p 

(9) See comments, under heading “Appeal from order 3 

plaint." 5 I.O. 18; 12 O.D.B. 148; 28 Cal. 334; 11 Ail. (F.B.) , 3 

Pat. 930, etc. _ . 

(10) Tbid. also see JUUm Segam v. Bam Vas, 90 I.C. 321—19-6 Pa . 

488 

(11) See comments under heading ‘^Revision,” ante, 10 Bom. 610 

(F.B..), etc, ^ .n T o 

(12) See and Cf. Chimiu Lai v. The Bank of Upper India, 40 I.C. 

904=106 P.W.B. 1917. 

(13) 1 B.H.O. 62; 19 All. 165. 

0—67 
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reopened by him on appeal Similarly when a document has 
been admitted in evidence, without objection on the part of plain¬ 
tiff, it cannot be struck off from the record on objections of plaintiff 
in appeal: but the appellate Court may levy deficit Court-fees.^® 

522. Duty of Appellate Court to protect Revenue.—An 
Appellate Court, might itself take the question of Court-fees 
in the interests of revenue and pass necessary orders 
for the protection of the revenue.^® It is the duty of the High 
Court to see that the Court-fees are paid in the High Court, and 
in the Couits below from which the case has eome,^'^ for an 
irregularity amounting to fraud on Government revenue by 
depriving the state of its legitimate Court-fee is not to be permitted 
by the Courts.^® Where in second-appeal it is discovered that a 
memorandum of cross-objections by the appellant in the lower 
Appellate Court was insufficiently stamped, a High Court has 
inherent jurisdiction to insist upon his paying the proper Court- 
fees throughout the litigation as a condition precedent to pro¬ 
ceeding with the appeal, even though he does not appeal from that 
part of the decree which disallowed his cross-objections.’® The 
Court of appeal can take action at any time before the final 
decision of the appeal,but as a general rule, it is desirable that 
the (lucstion of recovering the deficit in the lower Court, should be 
taken up soon after the admission of the appeal, and in any case, 
whether the point is determined on motion at an early stage, or 
upon the haring of the appeal, the Court should decide it before 
the other issues in the case, so that if the point goes against the 
appellant, the Appellate Court may be in a position to stay the 
further hearing of the case until the appellant has complied with 
the obligation to make good the deficit.®’ A Court of appeal, 
when admitting an appeal is entitled to demand under the provi¬ 
sions of Cl. (v), of S. 12, of the Court-Fees Act, proper Court-fees 
payable in the Appellftte Court as well as in the trial Court.®® 
“The scheme of S. 12, of the Court-Fees Act is to see that the 
revenue is not defrauded, that the proper fee payable to Govem- 


(14) 40 T.c. 904=106 P.W.R. 1917. 

(15) 94 I.O. 646=28 Bom.L.R. 525; df. 36 I.C. 957. 

(16) 25 I.C. 506 (F.-N. 1, anfe). 

(17) Narain Prasad v. Eatneshwar Prasad, 43 I.C. 489=3 Pat.L.J* 

101 . 

(18) Muthu Erulappa Pillay v. Vunulcu Thatlvayya, 36 I.C. 957=10 
Bur.Ii.T. 242. 

(19) Ea 2 ik BehaH Prasad v. Hriday Narain, 66 I.C. 769=^ P.L. 
T. 327=1922 Pat. 162. 

(20) AhduUah v. Secretary of State, 82 I.C. 588=1925 Lah. 131 
(1) (Citing Jaira Mohan Sen v. Secretary of State, 52 I.C. 435=46 
Cal. 520; Shanghai Life Insurance v. H. C. Brown, 32 I.C. 534=9 Bur. 
li.T. 43; and Eadhika Eoman Prasad Singh v. Jantikuer, 51 I.C. 756. 

(21) Hitendra Singh v. Rameshwar Singh, 1921 Pat. 88 (F.B.) = 
62 I.C. 43=6 P.L.J. 293=2 P.L.T. 383. 

(22) In re Lakshmi Animal, 91 I.C. 729=49 M.L.J. 608=1925 M. 
W.N. 826=1926 Mad. 96, also see Nihal Chand v. Ghulam Muhammad, 
19 I.C. 856. 
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ment as the “price of the trial of the suit has been paid.*’^® “It 
is obvious that the section is intended to permit the taxing officer 
of a Court to raise the question suo moUi, whether the parties 
have raised it or not. ’ 

523. Case before Appellate Court.—An Appellate Court 
can take action suo motu, when the first necessary condition 
of its cognisance is satisfied that the suit or appeal has 
come up before the Court. The admission of the appeal marks 
the first stage when the Appellate Coui-t can pass necessaiy orders 
in the interests of revenue: but it retains this power as long as 
the case remains pending before it, and is not finally disposed of. 

Thus, it was held by the Calcutta High Coiii-t, in Bidhu 
Bhushan v. Kalu Chand Royr^ that under sub-s. 2, the plaintilf- 
appeUant may be called upon to pay the requisite additional Court- 
fees on a plaint as well as the memorandum of appeal filed by him 
which are found to be insufficiently stamped: but, “for the 
adoption of this course by the High Court it is necessary that the 
suit should have come before the High Court, which evidently 
means that the appeal should have been registered, because not till 
the appeal has been registered in the High Court can it be properly 
said that the suit has came before the High Court. The 

course is mandatory, and the power conferred by this provision of 
the law may be exercised at any time so long as the suit remains 
before the High Court on appeal. “^7 After the appeal has been 
registered, and before it is dealt with under O. 41 R. 11, Civil 
Procedure Code, it should be placed before the Court, for propci 
orders being passed under S. 12 (ii), of the Court-Fees Act. 
Similarly, it has been held by the M.\dras High Court, that ‘ until 
the appeal was admitted it was not competent to the Judge to pass 
any order dismissing the original suit,” for non-payment of deficit 
amount of Court-fee leviable on the plaint,^® and, the recovery ot 
deficit Court-fees cannot be made once the appeal is dismissed. 
The section, as already noticed, is not applicable to decided cases, 
but can be used by an Appellate Court only before the Judge has 
become functus 


(23) Per Wallace, J., in In re Lalcslvmi Animal, 91 I.C. 729 (733) 
1926 Mad. 96, supra. 

(24) Ibid. 

(25) 106 I.O. 335=1927 Cal. 775=31 C.W.N. 1045. 

(26) Ibid. 


(27) IbidL 

(28) Tbid. 

(29) Puthia Vittil Govinda v. Paraniesh war, IJd.lj .J ■ 528; a so se 
Ker^ Verrna v. Chadayam Kutti. 15 Mad. 181 (‘he appeal 

admitted and the Judge was held to have no jurisdiction to make any 

(30) Secretary of State, in re, 1933 Mad. 321=1933 M.W^N. 333. 


^311 7 All 528* 32 I.C. 534 (L.B.); 52 I.C. 435—46 Cal. 520; 

82 /.O.^ 588=1925 Lah. 131; 1929 IT 

61 I.O. 756=4 P.L.J. 472 (F.B.) and 58 I.C. 

1933 Pat. 234=14 P.L.T. 180; also see 1932 All. 316—140 I.C. 191. 
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524. REFERENCE OR REVISION TO HIGH COURT.— 

S. 113, of the Code of Civil Procedure Code, 1908, corresponding 
to S. 617, of the old Code, provides that “subject to such conditions 
and limitations as may be prescribed, any Court may state a case 
and refer the same for the opinion of the High Court, and the 
High Court may make such order thereon as it thinks fit.” Under 
O. 46, Rule 1, Civil Procedure Code, a reference can be made to 
the High Court only in a suit, or an appeal in a suit, in which a 
point arises on wdiich the Court entertains reasonable doubt, and 
in which the decree is not sul)ject to appeal. Therefore no 
reference can be made to the High Court in appealable cases. The 
Court having seisin of a case must decide the question of Court-fee 
for itself,^- as it is only when the Court’s decree is not subject to 
appeal that a reference can be made under the Civil Procedure 
Code. The subject of revision under S. 115, Civil Procedure 
Code, or under letters patent, has already been dealt with. 

525. SECOND APPEAL.— S. 12, Cl. (1), is not applicable 
to original side of the High Court, but as noticed already, the Pull 
Bench case of the Patna High Court, has established the propo¬ 
sition that Cl.. (2), of S. 12, empowei-s the High Court, to take 
action in the interests of revenue, and to pass necessaiy orders 
requiring a party to pay an additional fee upon the plaint as well 
as on a memorandum of appeal in the lower Court.®^ In Narain 
Singh v. Chaturhhuj Singh^* it was discovered on second appeal 
to the High Court that the respondent, when appellant in the lower 
Appellate Court had not paid a sufficient Court-fee on his memo¬ 
randum of appeal in that Court, and it was not doubted that the 
High Court was competent to take action under the second para¬ 
graph of S. 12, and similar view has been taken in the Full Bench 
case of Mahxdal v. Nandkishore,^^ explained in Baij Nath v. Dhani 
Rayn.^^ The Punjar Chief Court, has held, in a Pull Bench 
ruling, that the word “suit” in S. 10 (ii), of the Court includes 
appeal.®'^ Consequently, when it is found in the High Court that 
the Court-fee paid on the plaint, or on the memorandum of appeal 
in the lower Appellate Court, is insufficient, the provisions of S. 12, 
Cl. 2, of the Court-Fees Act, would apply, and the consequence of 
the action taken by such Superior Court would be such as is 
provided for in S. 10 (ii), of the Acl®® In Narain Prasad v. 
Kamesliwar Prasad, the Patna High Court, held that the plain 
duty of the Court was to require the appellant to paj^ a deficiency 

(32) Pir BaksU v. Fais 'Sfithammad, 1906 A.W.N. 180. (No refer¬ 
ence can be made under O. 46, R. 1, in an inquiry as to the proper Court- 
fee payable on a memorandum of appeal). 

(33) 4 Pat. 336=87 I.C. 137=1925 Pat. 392 (F.B.), see (F.-N. 3, 
above). 

(34) 20 All. 362=(1898) A.W.N. 72. 

(35) 28 All. 270=2 A.Li.J. 830=A.W.N. (1905) 280 (F.B.). 

(36) 117 I.C. 107=27 A.L.J. 1024=1929 All. 77. 

(37) Dayal Singh v. Bam Balcha, 109 P.R. 1912 (F.B.)=15 
463 F.B.), also see Nihal Chand v. Ghulam Muhammad, 19 I.O. 856. 

(38) Ibid. 54 P.R. 1912 (P.B.). 

(39) 43 I.O. 489=3 P.L.J. 101. 
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in the Court-fee in the Court below before they could entertain an 
appeal arising out of the same suit by that appellant. This view 
was followed in the later case of Rosik Behari Prasad v. Hridoxj 
Narayan,^^ where it was held that when in a second appeal it is 
discovered that a memorandum of cross-objections by the appellant 
in the lower Appellate Court was insufficiently stamped, the High 
Court had discretion to insist upon his paying the proper Court- 
fee throughout the litigation; and liad power to refuse to entertain 
his appeal until the deficit in the lower Appellate Court had been 
paid. 

526. Wrong decision by Lower Court —Powers of 
High Court or Taxing Officer.—The Allahabad High Court, 
held in Mt. Bahai K'uar v. Narain Singh, that the Taxing Officer 
had the power to decide disputed questions of Court-fee vested in 
him, by S. 5, of the Act, subject to his power to refer the matter 
to the Taxing Judge, when a question of general imi:)ortance arises. 
“This authority extends to all questions arising in the High Court, 
whether the deficiency alleged is on the memorandum of appeal in 
the High Cotirt, or on a plaint or memorandum of appeal filed in 
the Court below.’’ No reasons are given for this answer to the 
reference: and it is not noticed that the construction of this section 
is to be very strict, and there is an opposite view held by the 
Bombay High Court, in the case of Raghxiwith v. GangaiHuvr,^^ 
where it was observed that “a taxing officer would be exceeding 
his power were he to take uiDon himself to decide the 
vei*y question on which the appellant, by the memo¬ 
randum of his appeal, seeks for a judicial decision of the Court 
after arguments on both the sides. He would he viitually 
usurping the powers of the Court, and would be in reality 
assuming to himself the oppellate powers over subordinate 
Judges.” It was thei*efore, laid do^\Ti as a rule for the guidance 
of the office, that when an appeal is presented against a decree 
passed under S, 54 (a). Civil Pi'ocedure Code, (O. 7, R. 11, Civil 
Procedure Code), the office should not go into the question of the 
Court-fees beyond seeing that the same amount of Court-fee as 
has been paid on the plaint is paid on the memorandum of appeal.^® 
Similaxdy, it has been held by Miller, C.J., in the Patna Full 
Bench case of Krishna Mohan v. Ragliunamdan^^ that “the High 
Court, may, undoubtedly, under the second clause of S. 12. require 
a party to pay an additional fee upon the plaint, or memorandum 
of appeal in the lower Court, and this power is conferred on the 
Court itself as distinguished from the Taxing officer whose powers 
are confined under S. 5, to the fees payable in the High Court. 
However, Madras High Court, in In re Lakshmi Atnmal, ■* has 
made remarks which show that it takes a view similar to that of 


(40) 66 I.C. 769=1 Pat. 471=3 P.L.T. 327. 

(41) 84 I.C. 822=22 A.L.J. 1038=1925 AU. 184. 

(42) 10 Bom. 60 (61). 

(43) ' Ibid, 

(44) 87 I.C. 137 (141)=1925 Pat. 392=4 Pat. 336=6 P.L.T. 262 
(P B ) 

(46) 49 M.L.J. 608=1926 Mad. 96=1925 M.W.N. 826=91 I.C. 

729. 
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the Allahabad High Court as regards the powers of a Taxing officer 
in the High Court. It is to be noticed that the point has been 
assumed, and not discussed in either the Allahabad, or the Madras 
cases above referred to. 

527. Detriment of Revenue*'.—It has been held that 
the provision in S. 12, has been enacted for fiscal purposes, 
and ^vith a view to safeg^uard the interests of the revenue, by 
enabling the Appellate Court to interfere when the erroneous 
decision by the lower Court, is “to the detriment of the revenue.**^® 
The Court of appeal, review or revision, may act under the second 
paragraph of S. 12 of the Court-Fees Act, for the protection of 
the revenue, even where the party cannot appeal, and question 
the correctness of the order dii’ecting payment of additional Court- 
fee.^*^ S. 12 of the Court-Fees Act expressly empowers the Court 
of appeal, reference, or revision, to act under the second para¬ 
graph of S. 12, for the purpose of protecting the revenue, when 
the order passed by the lower Court, amounts to a wrong decision 
“to the detriment of the revenue’* i.e., when there has been an 
under-charge. There is no corresponding power, or obligation on 
the Appellate Court to act where there has been an overcharge 
in the matter of Court-fee in the Courts below.**® But, it is always 
open to a party to take the question as a ground of appeal: and the 
Court may investigate the valuation made by a trial Court for the 
purpose of determining jurisdiction, on revision, or in exercise of 
its inherent powers.**® Although provisions in fiscal statutes are 
not to be construed as to furnish a chance of escape, and a means 
of evasion, a fiscal statute must be strictly construed, and liability 
or additional liability cannot be imposed on the subject except by 
clear, and unambiguous terms.®® Accordingly, where the question 
of valuation had not been wrongly decided bj" the trial Court, and 
the Court had directed the plaintiif to pay additional Court-fee, 
which the plaintiff failed to carry out as promised, it was held 
that the additional Court-fees could not be levied from the party 
except in exact conformity with the precise words of the statute, 
and S. 12 (2) was of no assistance.^ In Muthu Endappa PiUay 

< _ ^ ■ I 11^ 

(46) Peary Shatv v, Surajmal, 16 I.O. 575; Nmrain Singh v. 

Chatvrhhuj, 20 All. 362=18 A.W.N. (1898), 72; also see Tekanvia v. 
Alagiriy 25 I.C. 506. In re Lakshmi Ammaly 91 I.C. 729 (733); and 

"Krishna Mohan v. Itoghunandan, 87 I.C. 137 (145) F.B.—Per Jowala 
Prasad, J. 

(47) Ladli Begum v. Bamdas, 90 I.C. 321=6 P.L.T. 448=1926 
Pat. 488. (On a question of valuation pure and simple a party cannot 
appeal, but the Court may act under the second paragraph of the Court- 
Fees Act for the. purpose of protecting the revenue.) 

(48) Narayan Ma<I}\avrao v. The Collector of ThanOy 2 Bom. 145. 
{Heldy that under S. 12, Cl. 2, a Court of appeal is erapo^vered to retjuire 
the payment of additional fee, but has no authority to reduce the fe^, 
wrongly decided to the detriment of the subject, and the advantage of the 
revenue). 

(49) 90 I.C. 321=6 P.L.T. 448=1926 Pat. 488, supra. 

(50) Kand Lai Agrani v. Jogendra Chamdra Datta; 82 I.C. 297^» 
1924 Cal. 881=39 C.L.J. 222=28 C.W.N. 403. 

(1) Baj Bajeswari Jiny v. Gati Krishna Chakravarti, 82 I.C. 292—• 
39 C.L.J. 217=1924 Cal. 953. 
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V. V'U7mka Thathayya, the Lower Burma Chief Court, has held 
that an Appellate Court cannot make an order for payment of an 
additional Court-fee when no fee at all has been paid, and where 
the Original Court has not decided the question of valuation.^ 

528. PROCBDUKEi.—S. 12, CL 2, provides that where the 
Appellate Court finds that the proper fee has not been levied in 
the lower Court,^ the procedure laid down in S. 10 (ii), of the Act 
should be followed."* This comprises, firstly, that the Court shall 
fiLx a time for payment of the deficit Court-fee, which may be 
extended from time to time, in the discretion of the Court; and, 
seco7idly, the suit shall be stayed, until the additional fee is paid, 
which means that no further hearing of the case in the Appellate 
Court is to take place, until the Court’s directions as to the pay¬ 
ment of deficit Court-fee have been duly complied with; and 
lastly, the penal consequence that the suit, or appeal, shall he 
dis7nissed if the deficit is not made good; and the party in default 
will lose all the benefit of litigation for contempt of orders of the 
Court. The Punjab Chief Court has held, in a Full Bench ruling, 
that the word 'suit’ in S. 10 (ii), of the Court-Fees Act includes 
appeal.® Consequently, it is competent in the High Court, to call 
upon the appellant in the Court of first appeal to make good the 
deficiency in the Court-fee on the memorandum of appeal in that 
Coui’t, ^vithin a reasonable time to be fixed by the Court. And, 
on his failing to do so, the High Court could take action such as is 
provided for in S. 10 (ii), of the Court-Fees Act.® As pointed 
out already, this procedure can be adopted so long as the case is 
before the' Appellate Court, but not where a second appeal, or 
appeal is dismissed under O. 41, R. 11, Civil Procedure Code. 
Action can be taken under S. 12, read ^vith S. 10, of the Court-Fees 
Act, only after the appeal is admitted for hearing, and is pending 
on the registers of the Court.^ 

529. Deficiency in Court-Fee by either party—Juris¬ 
diction of Appellate Court—The Appellate Court has power 
to Act, in the interests of revenue, in respect yf any wrong 


(2) 36 I.C. 957: Compare, Manehlal Vadilal v. Chandulql Bala- 

hhai, 94 I.O. 646=1926 Bom. 343=28 Bom.L-.B. 525. a 

party cannot take objection, but tlie Court of appeal is entitled to allow 
the document to be admitted, in evidence on payment of Court-tee) . 

(3) See Shama SooTidatry's case (7 Cal. 348=8 C.L.B. 528), where 
it was held that it ia not necessary that a distinct question or issue relat¬ 
ing to valuation must have, been disposed of in the lower Court also. 

(4) See Narain Singh v. Chaturbbuj Singh, 20 All. 362=(1898) A. 
W.N. 72. (Reid, that all proceedings in a suit up to decree are pajrts of 
the amt, and the second paragraph of S. 12, makes the procedure sot forth 
in the second paragraph of S. 10, applicable to the case, when the question 
of Oourt-fee is ^vrongly decided ‘*to the detriment of the revenue ). 

(5) , Dayal Svngh v. Bam Sakha, 169 P.B. 1912 (F.B.)=15 I.O. 463. 

(6) Ibid. 

(7) Bajdeo Narain Singh v. Samdil Singh, 58 I.C. 271=5 P.L.J. 
508. Compare Narayan Singh v. Chaiturbhuja, 20 All. 362 (decree passed 
not to be executed till dcheit made good). 
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decision given or implied,® in the order of the lower Court, and 
this power may be exercised both in respect of the Court-fee 
payable by a plaintiff on his plaint, or memorandum of appeal;® 
and in respect of Coui*t-fee payable by the defendant on his written 
statement in respect of a plea of set-off,^® which is of the nature of 
a cross-claim. But, it has been held that the section is not 
applicable to the case of the cross-objections, by defendant-respon¬ 
dent, under O. 41, R. 22, Civil Procedure Code.^^ Where both 
parties to the appeal have to pay deficit Court-fee, the proper 
procedure is to direct the defendant-appellant to pay the deficit 
Court-fees in appeal, before the plaintiff-respondent is called upon 
to make good the deficiency in the Court of the first instance.^^ In 
a Madras case, the facts of which arc somewhat peculiar, the High 
Court held that the order of the District Judge in dismissing the 
suit for failure of plaintiff to pay additional stamp duty demanded 
was irregular for the following among other grounds. In the first 
place he had no jurisdiction over the whole subject-matter of the 
suit, the appeal by one of four defendants related to one item only, 
in respect of the interest. Secondly, the appeal had not been 
admitted when the order was passed.^® 

530. COERCIVE MEASURES AND PENAL CONSE¬ 
QUENCES OP DEFAULT—(1) Allahabad. —In Narain Singh v. 
Chaturhhxtj Singh,^* it was discovered on second appeal to the 
High Court that the respondent when appellant in the lower 
Appellate Court, had not paid a sufficient Co\irt-fee on his memo¬ 
randum of appeal in that Court, and as this deficiency in Court-fee 
required on the memorandum of appeal in the lower Appellate 
Court, was not made good up to the date of the hearing of the 
second appeal, the High Court was competent to dismiss the 
respondent's appeal to the lower Appellate Court, but it merely 
ordered the stay of execution of the decree, if any, of the High 
Court in favour of the respondent until such time as the additional 
Court-fee due by him might be paid. A similar course was adopted 
in the Pull Bench case of MohuTdal v. Nand Kishore}'^ and the 
_ft_^_: 

(8) Shama Sundatrx v. ffurro Sundari, 7 Cal. 348; Bidhu Bhusan v. 
Kala Cliand Boy^ 1927 Cal. 775; In re Lakshmi Amnuily 91 I.C, 729= 
1926 Mad. 96. 

(9) Krishna ^ohan Pandny v. Baghunandmi Pandey, 87 I.C. 137 

(141) F.B.=4 Pat. 336=1925 Pat. 392; also see Narain Singh v. 
Chalurhhuj 20 All. 362; Moluinlal v. Nand Eishare, 28 All. 270 

(F.B.); and, Dayal Singh v. Bam Bakha, 129 P.R. 1912=15 I.C. 463 
(F.B.). 

(10) Chenappa v. Baghunathant 15 Mad. 29; ManiklaT v. Chandulal, 
94 I.C. 646=1926 Bom. 343; also see Muthu Einlappa v. Vunuku ThathayyOf 
36 I.C. 957. 

(11) Eusan Band v. NizamuddiUt 13 A.W.N. 85; Cf. Rasik Behari 
Prasad v. Hridoy Narain, 66 I.C. 769=1 Pat. 471=3 P.L.T. 327 
(proper Oouxt-fee held leviable on memorandum of cross-objections by the 
appellant in the lower appellate Court). 

(12) Gangadhar Ayyar v. Veia Chetiy^ 14 M.L.J. 144. 

(13) Kerela Verma v. Chadayan Eulti, 15 Mad. 131. 

(14) 20 All. 362=1898 A.W.N. 72. 

(15) 28 AU. 270=2 A.L.J. 839=A.W.N. (1905) 280. 
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Higli Court decided to withhold the execution of the decree in the 
respondent's favour in the lower Appellate Court until such 
deficiency had been made good; but, in the case of Madanlal v. 
Jaikishenda^,^'^ the High Court dismissed the respondent’s appeal 
to the lower Appellate Court, and restored the decree of the first 
Court, on finding that the appellant when called upon to make 
good the deficiency of Court-fee payable upon the memorandum 
of appeal in the lower Appellate Coin*t, had neglected or refused 
to do so. The Pull Bench case of Mohanlal v. Nandkishore}~ was 
explained in Baipuiih v. Dliani Ram,^^ where the High Court 
refused to hear the respondent’s counsel on the ground that there 
was a deficiency in the Court-fee paid by the plaintiff-respondent 
in the Court of first instance. It was observed that the procedure 
of staying execution of the decree in favour of the respondent, if 
such should be passed, until such time as the additional Court-fee 
due by him may be paid, was not the only way of liringing pressure 
on the respondent to make good the deficiency. “The Court-Pecs 
Act does not provide any means by which the deficiency in Court- 
fee can be realised. The Courts have always taken it upon tliem- 
selves to realise it by such lawful means as might be open to them.” 
And, “one of the ways that was open to the Court of enforcing 
payment would be not to hear the counsel for the respondent, who 

was in contempt. 


531. (2) Bombay.—It was held in Achut Ramchandra y. 
Nagappa Bah Balgaga,^^ that under S. 107, sub-S. 2 of the Civil 
Procedure Code, which reproduces S. 5S2 of the old code, the 
Appellate Court shall have the same powers and shall perform as 
nearly as may be the same duties as are conferred and imposed by 
the code on Courts of original jurisdiction m respect of suits 
instituted therein. Thus a memorandum of appeal may be 
rejected by reason of insufficiency of stamp: and the Court s 
discretion must be exercised in accordance with the special provi¬ 
sions of O. 7, R. 11, (c) : and, thereafter, S. 149 Civil Procedure 
Code would come into play, whicli must be interpreted not in a 
restricted sense of being limited to eases where there was a 

fide misunderstanding of the law as to valuation, but is in 
to give the Court a free and unshackled discretion in t e ma 

532. (3) Calcutta.—It was pointed out in Shama 
case=®i that the provision in Cl. 2, makes it clear t ™ 
plaintiff submits to the order of the Superior Court. 
advantage that he may have obtained on h’s impiope y 
plaint, e,g., where the District Judge, on taking up PP , ’ 

of opinion that the plaint bore an nf the 

as the Appellate Court to take action for the pio_ 


(16) A.W.N. (1905) 277=1 A.L.J. 392. 

(17) See r.-N. (4), ^upra. 

(18) 117 I.C. 107=27 A.tr.J. 1024=1929 All. 77* 

(19) 117 I.O. 107 (108)=1929 All. 577=(1929) A.L.J. 10-4 

(20) 21 I.O. 337=15 Bom.Ii.B. 902=38 Bom. 41. 

(21) 7 Cal. 348 (361)=8 O.L.B. 528. 

0—58 
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revenue, and to call upon the plaintiff to make good the deficit 
stamp in the Court-below, and if the plaintiff fails to do this 
within the required time, the suit shall be dismissed. This 
dismissal, however, vnl\ be on the ground that the Court could not 
try the suit, and not on its merits. Similarly, it was held in Raj 
Rajeshwari v. Gatikrishna,^^ that the breach of an undertaking 
given to the .Court by a litigant, pending proceedings, on the faith 
of which the Court sanctions a particular course of action, or 
inaction, is misconduct amounting to contempt, and the rule is that 
when a person is found guilty of such contempt, he places himself 
in a perilous situation so as not to be heard by the Court till he 
has purged his contempt.^^ “A litigant in contempt has no 
standing in the Court.'' Accordingly, where a plaintiff valued 
his suit at Rs. 1,125, in the trial Court, and the appeal lay to the 
Coui’t of the District Judge; but, adopting the view of the 
subordinate Judge that the value of the subject-matter of the 
litigation was Rs. 6,000. he came up to the High Court, but most 
inconsistently refused to pay the Court-fee leviable on the plaint 
in a suit valued at Rs. 6,000, the High Court refused to entertain 
his appeal. 

533. (4) Punjab.—In Dyal Singh v. Raynrakhar'^ the Punjab 
Chief Court, held that it was competent in the Higli Court to call 
upon the appellant in the first Court of appeal to make good the 
deficiency in the Court-fee on the memorandum of appeal in that 
Court, and, on his failing to do so, to dismiss the appeal in that 
Court, should the appeal have been decided in his favour, after 
reasonable time had been allowed to make good such deficiency, or, 
in case the appeal in the lower Appellate Court of the party 
appealing to the High Court has been dismissed, to refuse to enter¬ 
tain his appeal to the High Court, until the deficiency is made 
good, a reasonable time being allowed for such purpose, after 
which, should the deficiency not have been made good, the appeal 
to the High Court would stand dismissed.^® 

534. (5) Madras.—It was held, by the Madras High Court, 
in the case of Krishnasami v. Sundarappayar, that the plaintiff 
not having in the first instance paid the full Court-fees, he should 
have been called upon to do so. Where this was not done, the Court 
of first appeal was not in error in entertaining the appeal which 
was preferred by the plaintiff; but the High Court observed that 
the lower Appellate Court should have passed no decree until the 
fees due had been paid, and if they were not paid he should have 
dismissed the suit.^® 


(22) 82 I.C. 292=39 C.L.J. 217=1924 Cal. 953. 

(23) Tbid. Citing 4 I.C. 746=10 C.Li.J. 631, where some English cases 
are discussed. 

(24) 15 I.C. 463 (F.B.)=109 P.R. 1912 (F.B.)=136 P.W.B. 1912. 

(25) 15 I.O. 463 (F.B.)=109 P.B.. 1912 (F3.); also see Nxhal 

Chomd V. Ghulavi Muhamvxad, 19 I.C. 856=235 P.L.R. 1913. 

(26) 43 I.C. 489=3 P.L.J. 101. 
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535. (6) Patna.—In Narain Prasad v. KamesKwar Prasad,^'^ 

the Patna High Court }ield that the plain duty of the Court was 
to require the appellant to pay a deficiency in the Court-fee in the 
Court below before they could entertain any appeal arising out 
of the same suit by that appellant. This was followed in the later 
case of Rasik BehaH Prasad v. Hridoxj Narain, already noticed 
under the heading of second appeal.^® Similarly, it has been held 
in Btnjkrish^na Das v. Murli Rai,^^ that where upon the proper 
valuation of a suit an Appellate Court finds that there is a deficit 
in the amount of Court-fees paid by the plaintiff on his pl^nt, and 
memorandum of appeal, the correct procedure for the Court to 
adopt is to call upon the plaintiff to make good the deficiency and 
on his failing to do so, to enforce its order by the dismissal ot 

his suit. 


536. REVIEW.—The fiyiality*' of the order of the first 
Court does not bar the Court reviewing its own order, either on 
the application by the plaintiff or of its own motion at any time 

prior to disposal of the case, by rejection of the 
dismissal of the suit.^o S. 12 of the Court-Fees Act does not 
prevent a Court from reviewing its own order, unfavourable to a 
party; on the contrary. S. 151, Civil Procedure Code 

empowers it to do so.®^ 


13 If an appeal or plaint, wliicli lias been 

rejected by the lower Court on any 

Fees paid on memo- of the groiinds mentioned in the 
randum'^lf appeal. Code of Civil Procednre, IS Ordered 

to be received, or it' a suit is re¬ 
manded in appeal, on any of the grounds mentioned 
in S. 351 (O. 41, R. 23) of the same Code for a S'-cond 

decision by the lower Court, the same 

Court shall grant to the appellant a ceiyficate, autho 

rizing him to receive back from the Collec o 

amount of fee paid on the memorandum of appeal. 


(27) 18 Mad. 415=5 M.L.J. 164. 

(28) 66 I.C. 769=1 Pat. 471=3 P.L.T. 327. (HeW, the High 

Court had discrotion to insist upon the appellant, paying ^ ® P 

fee throughout the litigation, and had po.ver to refuse his 

defiat in the lower appeUate Court on a memorandum of cross-objections, 
had been paid) . 

(29) 56 I.C. 316=4 P.L.J. 703. 

(30) Chandramoni Koer v. Basdeo Naraim Sinr/h, 49 I.O. 442 (449) 

=4 P.L.J. 57. 

(31) Ma/ni Lai v. Durga Prasad, 80 I.C. 

930=5 P Li T 425 and Bajdeo Narain Singh v. Ramdtl Singh, 58 I.C. 
271=5 P.Ii.J. 508.' (Held, that when the appeal is admitted to ^ 

the Court is then in full seisin of the his ‘St 

plaintiff or first appellant, as the case may be, by 

or appeal). 
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Provided that if, in the case of a remand in 
appeal, the order of remand shall not cover the whole 
of the suhject-matter of the suit, the certificate so 
granted shall not authorize the appellant to receive 
back more than so much fee as would have been origin¬ 
ally payable on the part or parts of such subject- 
matter in respect whereof the suit has been remanded. 


Synopsis 


1. liOgislative change. 

2. Scope, and application. 

3. Mandatory provisions. 

4. Construction of the section. 

5. Bemand under, O- 41, B. 23, 
on preliminary point. 

6. Preliminary point, meaning of. 

7. Illustrative cases. 

8. Preliminary point, whether 
may relate to the merits of the 
case. 

9. Suit dismissed or decreed on 
preliminary point. 

10. Preliminary decree. 

11. Decision on all the issues. 

12. Dismissal of suit on prelimin¬ 
ary point. 

13. Bemand on addition of parties. 


14. Remand directing amendment 
of plaint. 

15. Disposal of whole suit on pre¬ 
liminary point. 

16. Reversal of decision of lower 
Court. 

17. Bemand for retrial outside 
O. 41. R. 23. 

18. Refund of Court-fee on remand. 

19. Refund of excess-fee allowed 
under S. 151, Civil Procedure Code. 

20. Refunds not allowed. 

21. Refund under special Acts and 
provisions. 

22. Application for refund of 
stamps. 

23. Proviso. 


537. L£jGISLATIV£j CHA1'TG£j.—T he reference in S. 13 
of the Court-Fees Act, to S. 351 of the old code (Act VIII of 1859) 
shall be taken to be made to O. 41, R. 23, of the present code, (vide 
S. 158, Civil Procedure Code). 

538. SCOPE, AND APPLICATION.—This section pro¬ 
vides for refund of fee paid on memorandum of appeal, in the 
following? circumstances:— 

(1) When a plaint is rejected by a Court, under O. 7- 
R. 11, Civil Procedure Code, in the four classes of cases mentioned 
in Cls. (a-) to (d) of the said rule, and is ordered to be received 
in appeal: 

(2) When a memorandum of appeal is rejected, under 
O. 41, R. 3, Civil Procedure Code, for not bein^ d^a^vn up in the 
manner prescribed by Rr. 1 and 2, of O. 41. Civil Procedure Code; 
or, when a memorandum of appeal is rejected, under O. 7, R. 11, 
Civil Pi’ocedure Code, read with S. 107, for failure to make ^ood 
the deficit Court-fee stamp; and is ordered to be received 
on appeal: 

(3) When a plaint, or memorandum of appeal, is disposed 
of by the lower Court on a prelimininary point, and there is a 
remand order for a second decision by the lower Court. 

It cannot be held that under the Code of Civil Procedure, 
there is no power to order a retrial except in a case where a Court 

of first instance has decided a suit on a preliminary point.®^ But , 

^ __ _ _ . _ _ — - — _ _ __ --- 

(32) Withoha v. TTrima/i, 42 I.C. 304 (Kag.). also see, Farsand AW 
Ekadshiy 73 I.C. 591=26 O.C. 10=10 A.L.J. 36=1923 Oudh 177; and, 
Balaram v. Jagannathf 92 I.C. 684=1925 Pat. 760. 
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a Court is not justified in ordering a refund of Court-fees except 
Avhere the decision of the Court of first instance has been on a 
preliminary point only.^^ Where a refund is claimed under S. 13 
of the Court-Fees Act, there must be a remand under O. 41. K. 23 
of the Civil Procedure Code, which applies only when the original 
Court, has disposed of the suit on a preliminary point.^^ R. 23, 
of O. XLI, Civil Procedure Code, is the only rule which allows a 
Court of first appeal to remand a case for a second decision by the 
Original Court; and, it is only when a remand is made under this 
rule that S. 13 of the Court-Fees Act permits and directs the 

refund of the Court-fee paid on the memorandum of appeal.^^ 

* 

The section does not apply where the suit has not been 
disposed of by the first Court on a preliminary pointor, where 
a decree is set aside against some of the respondents only, and the 
whole case has not been sent down for a second decision against 
all the respondents.®"^ 

539. MANDATORY PROVISIONS.—In a case of remand 
under O. 41, R. 23, Civil Procedure Code, the refund of Court-fee 
paid on a memorandum of appeal, is mandatory under S. 13, Court- 
Fees Act.®® The section makes it compulsory upon the Court to 
grant the cex’tificate mentioned in that section; and the Court has 
no discretion in the matter.®® Where the suit had been dismissed 
on a preliminary ground, and upon appeal the decision is reversed, 
the Appellate Court cannot by holding the defendants to blame for 
the necessity for the appeal, proceed to order no refund of the 
Court-fee in appeal.” Such an order was held to be not only 
wrong, but of no effect.^® 

540. CONSTRUCTION OP THE SECTION—The Court- 

Fees Act is a fiscal enactment, which has to be read as far as 
possible in favour of the subject, and the Allahabad High Court 
has given a wide meaning to the words and lower Court” 

in the section. The word ”suit” is taken to include proceedings 


(33) Wiihoha v. TVaman, 42 I.C. 304 (Nag.); citing, Jagannath v. 
Maruti, 36 I.C. 241=12 N.L.R. 126, 

(34) Nand Kumar Singh v. Bilas Bam Marwari, 43 I.C. 855= (1917) 
Pat. 377=4 P.L.W. 100=3 P.L.,T. 116. 

(35) JagcMinaih v. Maruii, 36 I.C. 241=12 N.L.R. 126; also see 
Agents B.N.By. r. Beharilal Put/, 90 I.C. 426 (427)—19-,5 Cal. 716—52 
Cal. 783=29 C.W.N. 614; and, Mohammad Shafi v. Panchayat Fatohgarb, 

100 I.C. 49=1927 Lah. 196. 

(36) Nand Kumiar Singh v. Bilas Bam UarxvarU 43 I.C. 855=(1917) 
Pat. 377=4 P.L.W. 100=3 P.L.J. 116 (case of an appeal against a 
preliminary decree, refund could not be g^ven). 

(37) In the Malter of Bhagwanti, 39 I.C. 28=14 A.L.J. 071. 

(38) Banai Lai v. Jhaimnani S)iah, 122 I.C, 485=1930 Lah. 441i, also 
see, Surend(ra Na-ih Boy v. Grija Nath Soy, 15 I.C. 910—15 C.L.J. 658, 
and (P.-n. 197, past). 

(39) Bhanavng Bogho v. Chaganiram Sarchand, 45 I.C. 552=20 Bom. 
L.R. 348=42 Bom. 363. 

(40) Oaura TeUn v. Shriram Bhoyer, 92 I.C. 926=1926 Nag. 265; 
also see Baoioi Lai v. JTiamman Shah, 122 I.C. 485—1930 Lah. 441. 
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in appealand, the ‘‘lower Courtincludes the Court of first 
instance, where the Appellate Court is the High Court.'*® In 
Dayal Singh v. Bam Rakha,‘^^ it was expressly held by a Full Bench 
of the Punjab Chief Court that in Ss. 10 (ii), and 12 (2) of the 
Court-Fees Act, the word includes an appeal, so that the 

appeal of a defaulting appellant must be dismissed on his failure 
to make up the deficiency in Court-fees when called on to do so: 
The Allahabad High Court took a similar view in Narain Singh 
V. Chatarhhuj Singhy^‘^ which decision was approved and followed 
in the Full Bench ruling in the case of Mohanlal v. Nand Kishore.^^ 
Another Full Bench ruling of the same High Court, has held in 
the case of Shanti Lai v. Agha Dost MoJmmmed*^ reviewing the 
above cases, that the word must be given a wide meaning in 

S. 13, and an appeal is to be treated as a proceeding in the suit, 
because “when an appeal is admitted against the trial Court’s 
decree, the suit becomes suh-judice again. The Appellate Court’s 
decree does no doubt decide the appeal, but it also decides the 
suit.” On this view, it was held that when a Court of second 
appeal remands a case to a lower Appellate Court, under O. 41, 
B. 23, Civil Procedure Code, the appellant is entitled, under S. 13, 
Court-Fees Act, to a refund of the Court-fee paid on the memo¬ 
randum of appeal. The proceedings in first appeal and in second 
appeal are taken as merely successive stages of the suit, and the 
suit does not terminate so long as any appeal is pending.^^ In 
Kanh-aiyalal v. Mt. the Allahabad High Court, has 

held that a wide meaning is to be given to the expression "‘lower 
Court*' as including the Court of first instance where the Appellate 
Court is the High Court. In this view, the words “Memorandum 
of Appeal” in the last line of S. 13, paragraph 1, would mean the 
memorandum of appeal filed in the High Court. Consequently, 
where the suit was brought against six defendants for recovei^^ of 
a certain sum by sale of the property, and the suit was dismissed 
in toto by the trial Court, but the Appellate Court held that defen¬ 
dants 3 to 5 were liable, and sent back the case to the Court of first 
instance for adjudication of their liability, but the plaintiff filed a 
second appeal, whereupon the High Court held that the remaining 
defendants 1 and 6 were equally liable, and passed an order modi¬ 
fying the decree of the Court below, and remanded the suit to the 
Court of first instance for trial in its entirety, the case was held 


(41) Narain Singh v. Chaturhhuj Smgh, 20 All. 362=(1898) 

72; ^fohanJal v. Nandlcis7u>re, 28 All. 270=2 A.I».J. 839=(1S05) A.W. 
N. 280. 

(42) KanJuiiyalaJ v. Mf. Mahadeif 140 I.C. 466=(1932) A.L.J. 320— 
1932 All. 550 (2)=54 All. 523. 

(43) 109 P.R. 1912 (F.B.)=15 I.C. 463 (F.B.)=136 P.W.B. 1912 

(44) 20 All. 362=(1898) A.W.W. 72. 

(45) 28 All. 270=(1905) A.W.N. 280=2 A.L.J. 839. 

(46) 140 I.C. (P.B.)=1932 All. 641 (F.B.)=54 AU. 1081=(1932) 
A.L.J. 745. 

(47) 140 I.C. 56 (F.B.), supra. 

(48-49) 140 I.C. 466=(1932) A.L.J. 320=1932 AU. 550 (2)=54 AU. 


523. 
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Preliminary Point.!’ 

to be covered by S. 13, paragraph 1 of the Couit-Pees Act, and the 
fee paid by the appellant was held refundable.®® 

541. REMAND UNDER O. 41, R. 23, ON A PRELIMI¬ 
NARY POINT.—It has been noticed above that O. 41, R. 23, Civil 
Procedure Code, empowers the Appellate Court to remand the 
case only when the lower Court has disposed of the suit upon a 
preliminary point,^ and not on the merits.^ Wlien an order of 
remand is made under R. 23, the whole case, except the preliminai’y 
point aforesaid, has to go back, for a second decision to the 
lower Court.® 

542. PRELIMINARY POINT, MEANING OF.—In 
Sheoambar Singh v. Lalhi Smghy* Mahamed, J., of the Allahabad 
High Court, held that the expression **prelimhwry point’^ is not 
confined to such legal points only as may be pleaded in bar of suit, 
but comprehends all such points as may have prevented the Court 
from disposing of the case on the merits, whether such points are 
pure questions of law, or pure questions of fact. On this view, a 
decision will be taken on a preliminary point where the Court of 
first instance, having fi^amed issues, and recorded all the evidence, 
has decided the suit with reference to its findings upon one or more 
of the issues framed by it leaving other issues undecided.® In 
Ramchandra Joshi v. Haji Kassim,^ Muthuswami Aiyar, J., of 
Madras High Court, held that the expression means '‘some point 
either collateral to the merits which precluded their determination 
altogether, or some particular question which though relating to 
the merits, precluded their general doteiTnination. ” Thus, the 
only meaning that can be properly given to the words “prelimi¬ 
nary points” is any point the decision of which avoids the necessity 
for the full hearing of the suit; and, it may he a one of fact or of 
law; but it must be such that the decision thereon in a particular 
way is sufficient to dispose of the whole suit, without the necessity 
for a decision on, the other points in the ease. It is not restricted 
to points which are strictly independent of the merits.*^ Plowden, J. 
of the Punjab Chief Court, defined a “preliminary point” to 
mean “a point collateral to the merits of the ease, the decision upon 
which in one way may put an end to the ease, and in another way, 
leaves a subsisting case upon the merits.® But, this view has been 

(50) Thid. 

(1) Jagannaih v. -^TaruiU 36 I.O. 241=12 N.L.R. 126; 

TVamcm, 42 I.C. 304 (Nag.); Namd Knmnr v. Bilhs Bam, 43 I.C. 800=2 

3 P.li.J. 116. 

(2) Nurul Ga7ii v. Kazamaini, 66 I.C. 922=1923 Cal. 923. 

(3) In the MaiHer of Bhagwanti, 39 I.C. 28=14 A.L.J. 671. 

(4) 9 All. 26 (Note), 30, also see 10 All. 289. 

( 6 ) Matadiin^. Jama J)as, 27 All. 691, also see Kannia v. Parhhudayal, 
37 I.C. 383=39 AU. 165=15 A.L.J. 30. 

( 6 ) 16 Mad. 207, also see Fernandez v. Souza, 61 I.C. 829=1921 Mad. 
118=13 M.L.W. 54. 

(7) Ra'inam Nayar v. K*Tishnan Nambudri, 69 I.C. 828, F.B. (832)=' 
1922 Mad. 505 (F,B.)=45 Mad. 900 (F.B.). 

( 8 ) 109 P.B. 1887, also see Nand Lai v. Gurdiitamal, 99 P.R. 1902= 
141 P.L.B. 1902. 
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dissented from in the Full Bench case of Abdul Gafar Khan v. 
Muhammad Ziauddxn^ where it has been held that the expression 
“preliminary' point/’ connotes a point the decision upon which is 
sufficient for the disposal of the suit, and that it is not necessarily 
a point collateral to the meidts, or even a law point- It means and 
includes any point, whether of law or fact, the decision of which 
if adverse to the plaintiff puts an end to the suit without requiring 
the Court to go into the other questions that arise in the event of 
its being found in the plaintiff’s favour. Any point the decision 
of which does not enable the Court to decide the suit, is, on the 
other hand, excluded from the category of a “preliminary point.” 

The question whether a point is a preliminary one does not 
depend so much on the degree of importance which it may assume 
dui’ing the hearing of the ease,^® as upon the circumstance, that 
the whole case has been disposed of, on the basis of that finding, 
without the necessity of deciding the other points in the case.^^ A 
suit may be dismissed or decreed on a preliminary point.^“ 

543. (1) ILLUSTRATIVE CASES.—In ^heoamhnr Singh 

v. Lallii Singh,^^ where the lower Court had decided the prelimi¬ 
nary' question of the plaintiff’s status to sue as the heir of a 
decea.sed, and by' reason of the view taken l)y' the Court upon the 
point of status, the rest of the case was not tried upon the merits, 
the order of remand was held to fall under S. 562, of the code of 
1882,' (now O. 41, R. 23). Similarly, in Janki v. Nand. 
where the lower appellate Court had not entered into some pleas 
of fact on which the suit had been defended, owing to the vie\y of 
law which that Court took as to the absence of the plaintiff’s right 
to maintain the action, the decree of the lower appellate Court 
being set aside, the High Court remanded the case to the lower 
appellate Court, for adjudication upon the merits of the other 
pleas set up by the defendants-respondents. 

(2) Other instances of points the decision of which avoids 
the necessity for the full hearing of the suit, are the following: 
that a suit is barred by the rule of res judicata ,or by the events 
of an earlier suit,^® or, that the suit is barred by the law of limr 


(9) 2 P.R. 1908 (F.B.). 

(10) Seenayya v. Manfjfinimfil, 99 I.C. 974=1927 Mad. 1159. 

(11) Matadin v. Jamnadaf!, 27 All. 691; and Malayath Eamn Nayar 
V. ICrishnan Nanibud'!‘it 69 I.C. 828 F.B. (F.X. 7, above). 

(12) Rahim BaJesh v. Bam. yaih, 2 A.B.J. 477 

N. 164* Mabahir Prasad v. Mahadeo Dal, 13 All. 386=11 A.W.K. (1891), 
143 Mt. Islam Fatuna v. Zamuddin, 39 I.C. 951; Bhavan Lallu v. Umar 
Malwvi€d Bhaiji, 100 I.C. 1004=51 Bom. 43=1927 Bom. 129=29 
R 97 also see, Zabirut Said Alvi v. R. S. Setti Lachhmi Narayaa, 1931 
o' 107=131 I.C. 316=35 C.W.N. 612=60 M.L.J. 648=33 M.L.J. 723 
=14 N.Z.J. 71=27 N.L/.R. 139=33 Bom.L.R. 925=1931 M.W.N. 748 


(P.C.). 

(13) 9 All. 26 (Note), 30 (See F.N. 4, above). 

(14) 11 All. 194 (F.B.) at p. 223=9 A.W.N. (1889) 30=13 Ind. 
Jur. 347. 

(15) Tarakant Puddomoney, 10 M.I.A. 476, P.C.=5 ‘W'-B- 

(16) Rama^ami PiU<ii v. Narayanswami PHlai, 86 I.C. M8—1925 
Mad. 483=48 M.L.J. 100=21 L.W. 318=(1925) M.W.N. 8:-. 
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or by any other rule of law that the Court has no jui'is- 
diction, i.e., under the Estates Land Act;^^ that the evidence 
tendered was inadmissible;-*^ or that the document produced 
required stamp duty and penalty;-^ or, was inadmissible for want 
of registration;-- that on the plaintiff’s evidence there is no ease 
for the defendant to answer;^ that in a libel suit there is no proof 
of publication;-^ or that the plaint requires amendment.-^ 


(3) Where the trial Court in a suit by the assignee of a 
mortgage to enfoi’ce the moi*tgage rested its decision on the question 
of the receipt of consideration in favour of the plaintiff on the 
ground of estoppeh and disallowed evidence regarding the (piestion 
and the appellate Court differing from the trial Court rcmiinded the 
ease for disposal on the merits, it was held that the suit had been 
disposed of by the trial Couit on a preliminaiy point of estoppel, 
as evidence was thereby disallowed on the main issue, and all the 
other issues had been decided in favour of the plaintiff.-*^ There 
are numerous examples in repoi’ted cases of a preliminary point, 
which is a matter preliminary to the general determination of the 
suit which the parties bring before the Court, for decision. For 
instance, where the Court held that there was a valid award which 
decided the matter in dispute, and, therefore, the merits of the 
dispute could not be gone into or, that the case raised by the 
plaintiff at hearing was different from that raised in his plaint, 
and the suit should be dismissed without trtal on the merits; oi, 
that there is nothing tangible upon which the claim is bas6d, and 
must be dismissed;-® or, that there is an alterior notice 
application which cannot proceed;®® or, that the plaintiff has no 


(17) Tardkani Puddovumcij, 10 M.I.A. 470 (P.C-.)—o 

(66), also see Baranaffare Jtite factory v. Jiajkumnr Bai, 1 l.L. 

= 13 C.W.N. 724; and, Baman Nayyar \. Knshnan Nnmbudn, 09 l.L. 

828 (F.B.)=45 Mad. 900 (F.B.). 

(18) Sabir KhoM v. Bam lAtkhce, 10 W.R. 438 (430). 

(19) Bam Nayyar v. Krishnan Nanibudri, 69 I.C. 828 (F.B.)'=45 
Mad. 900 (F.B.)=1922 M.ad. 505 (F.B.). 

(20) Agar 0)xan(l v. BaUk Bai (1887) A-W-N. 21. 

(21) Tricamji Damji v. Virji Kanji, 67 I.C. 965=1923 Bom. 142 
(145)=24 Bom.L.R. 820. 

(22) Shefr MuJunnmad v. Mia\}i Ahmad, 103 I.C. 298=1927 Lali. 592 
(593). 

(23) 69 I.C, 828 (832) F.B., supra. 

(24) Ibid. 

(25) 69 I.C. 828 (832) F.B., supra, also see Agent, 

BehaH Latdutt, 90 I.C. 426=1925 Cal. 716 (717)=52 Cal. 783. (Plaintiff s 
suit defective as Doreudant was misdescribed) . 

(26) Karayanswami Aiyar v. Venkatarama Aiyar, 95 

(1926) M.W.N. 315=50 M.L.J. 511=23 L.W. 749=1926 Mad. 808. 

(27) Krishnan Chetii v. Muthu Pallandi, 22 Mad. 172 (173), citing 
16 Mad. 207. 

(28) Fakir Apa v. Eayappa, 1884 B.P.J. 128. 

(29) Sheoambar Singh v. LaUu Singh, 9 All. 26 (30). ^ 

(30) Surendra Nath v. Susil Kumar, 134 I.C. 1063=1931 CM. 604 

<606)=35 C.W.N. 775. ‘ ■ v’- > 

0—69 
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cause of action or, that his suit or appeal has abated.*^ In all 
these cases, a reversal of the decision of trial Court, on appeal, or 
second appeal, required a decision on the other points. 

544. (1) PRELIMINARY POINT WHETHER MAY 

RELATE TO THE MERITS OF THE CASE—Conflict of views.— 
It has been noticed above that Plowden, J.^s definition of a 
preliminaiy point, in the case of Khalas v. Kalyan Singh,^^ which 
was followed by the Punjab Chief Court, in Nand Lai v. Gxirditta- 
confines a preliminary point to “a point collateral to tlie 
merits of the case, the decision upon which in one way may put an 
end to the case, and in another way, leaves a subsisting case upon the 
merits”. Accordingly, Avhere the first Court finding that the 
plaintiff had relinquished the property in suit, by executing a 
receipt produced by defendant No. 1, had dismissed the suit, but 
the appellate Court holding the receipt inadmissible for want of 
registration, reversed the decree, it was held that this finding was 
really one of law, though in one sense it related to the merits of 
the case, and did not cover the whole case. It was held, therefore, 
that the decision of the first Court was not on a preliminaiy point 
so far as defendant No. 1, was concerned, but was so as regards 
defendants 2 and 3, and had to be treated as sucli for the whole 
case. Where the point decided was the main issue of fact in the 
whole case, and not collateral to the merits or, where the decision 
as regards the validity of an agreement, was not in any way 
collateral, to the merits of the case, but part of the merits,^® the 
Punjab Chief Court, took the view that the remand could not be 
under O. 41, R. 23, Civil Procedure Code. A similar view was taken 
by Chitty, J., in the Calcutta case of Ahdiil Karim v. Faxjcz Bxiksh^'^ 
where the two principal issues were (1) whether the plaintiff had 
title, and (2) whether, if so, he Avas entitled to kha^tt possession, 
and the trial Court held that the plaintiff had no title, and so 
dismissed the suit without dealing Avith the question of kha's 
possession, and the loAver appellate Court found that the plaintiff 
had title and after setting aside the decree of the trial Court, 
remanded the case to decide the question of khas possession. 
Coxe, J., Avas not in faA^our of a remand under O. 41, R. 25. as held 
by Chitty, J., but he was not prepared to record a formal dissent. 
The INIadras High Court, has taken a like vicAV in the case of 
Znmorim. of Calicut v. Karnavan Gopalan whore the 

decision of the tidal Court on the right of the plaintiff to the 
perpetual alloAvance claimed Avas based both on the bar by res 
judicata, and on merits; and, the loAver appellate Court, reversing 
the judgment on both the points, remanded the suit for retrial. It 

(31) Kanalcamvial a'. Itangachariar, 20 Mad. 25 (27)=6 M.Ij.J. 259. 

(32) Baiful v. Ad^sang, 20 Bom. 203=3 Boni.L.R. 736 (738). 

(33) 109 P.R. 1887 (F.N. 8, ante). 

(34) 99 P.R. 1902=141 P.L.R. 2. 

(35) Ali Muhammad v. Ralla Ram, 157 P.L.R. 1903. 

(36) Telu Bam v. Lachhu Sam, 49 P.L.R. 1905. 

(37) 9 I.O. 224. 

(38) 30 M^d. 203. 
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was held that the issue dealt with was an integral and vital part 
of the merits of the plaintiff’s suit, and was not a preliminary 
point. In the case of Aihap^pa Chetty v. Ramanathan Chetty,^^ 
the expression preliminary point was held to connote a determi¬ 
nation not affecting: the merits of the ease. According to this, 
view, a suit cannot be said to have been disposed of on a prelimi¬ 
nary point, where, in a suit for ejectment and damages, the Court 
^ds that the title alleged is not established or, where in a suit 
for mesne profits the suit is dimissed because the defendant was 
not in possession during the period in question."*^ 

545. THE OPPOSITE VIEW.— The prevailing view, is to 
be found in the leading case of Ramachfindra Joshi v. Hazi 
Kussim,*'^ where it was held tliat a preliminary point may cither 
be collateral to the merits which pre^ .V.id 'd tlie determination of the 
case altogether, or some particular question which, tliough relating 
to the merits, precluded their general determination. The IMadras 
Full Bench view in the ease of Raman Nayar, v. Krislin/xn 
Napibudri,-^^ likewise docs not restrict the “preliminary i)oints*’ 
to those strictly independent of the merits: and thus, it differs 
from the view taken in Anthappa Chetty v. Ramanathan,^^ and 
follows the Allahabad view.'** The Full Bench view, has been 
followed in the recent Madras case of Alagammal v. Sadasiva*^ 
where in a suit for possession an issue was raised whether the 
plaintiff was entitled to an unconditional decree for possession or 
whether the defendants were entitled to redeem. The trial Court 
held that the defendants were not entitled to rt'deem, and gave the 
plaintiff an unconditional decree for possession. On ai)peal, the 
Appellate Court held that the defendants wore entitled to redeem, 
and remanded the case for determining the amount payable on 
redemption and for dij>posal of suit according to law. This decision 
of the trial Coui’t was held to be a decision on a prcliininai’y point,^ 
justifying a remand under O. 41, R. 23. It has already been 
noticed that the view of Plowdcn, J., in 109 P.R. 1887, has been 
dissented fEOOJ-j^the Fu^ Bench case of Ahd^d Gafar Khan, v. 
M.uham'niaA Ziauddin Tfiis may be illustrated by the following 
spccificjidiu^^TC^s. The fac£um of adoption, when a plaintiff 
on th'BWr^ngth of an-adoption, or of a will, when a claim is founded 
on it, or of a partnership, when plaintiff asks for an account on 
the allegation of being a partner would be a preliminary point. 
Similarly, in a suit for pre-emption in respect of the sale o i a house 

*?39) 53'rrC.„41T—10 L.W. 359=37 M.L.J. 530, 

(40) V. Bunyadali, 1905 A.W.IST. 157. 

(41) Chuni Lai v. Mohiji, 1 C-W-N. 340. 

(42) 16 Mad. 207. * 

(43^19 I.O. 828 (F.B.)=45 Mad. 900 (F.B. )=1922 .^d. 505 

P.B.^(F.N. 7, above.). 

(44) 53 I.C. 417=L.W. 359=37 M.L.J. 536. 

(45) BamNarain v. Bhawani Din, 9 All. 29 (Note) 30, and Muhammad 
Allahdad Khan v. Muhamad Ismail Khan, 10 All. 289. 

(46) 129 I.O. 47=1930 Mad. 1017=32 L.W. 843=(1930) M.W.N. 
Ip21=60 M.L.J. 72. 

(47) 2 P.B. 1908 F.B. (P.N. 9, above). 
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ill a town, the question of custom whether proved to exist, would 
be a decision on a preliminary point, as when the Appellate Court 
finds the custom proved, it may completely remand the case.'*® 
Other instances may be found in cases where the question as to the 
factum,^® or the validity of a contract,*’® or the validity of an 
award,^ has been treated as a preliminary point in the suit. A 
question whether a lease had been obtained by undue influence, 
was treated as a preliminary' point, where by reason of a decision 
of this issue, there was no necessity for consideration of the other 
issues arisin" in the case.^ A question of lociis standi of plaintiffs- 
reversioners contesting an alienation by a male proprietor in the 
presence of a minor adopted son of the deceased,® and. a question 
as to maintainability of a suit for maintenance on <?round of title'* 
have been held to be preliminary points, as the reversal of the 
lower Court’s finding:, led to remand for a fresh decision on the 
other issues. 

546. SUIT DISMISSED, OR DECREED ON PRELIMI¬ 
NARY POINT. —The question whether a point is a preliminary 
one does not depend on the fact that it has led to the dismissal 
of the suit without going: into the merits of other questions in the 
case. A suit may be disposed of on a preliminary' point either by 
its dismissal, or by its being decreed in favour of the plaintiff. 
For example, where a decree is passed in plaintiff’s favour on the 
basis of an awardor, under the Oath Act, with reference to the 
depositions of a certain person appointed by agreement of parties 
as a refereeor, where a final decree has been passed upon the 
report of a Commissioner who had been superseded or. upon the 
alleged consent of parties to a judgment by the Court;® or, upon 
the plea of an estoppel of a tenant sued under a rent-note, from 
questioning the illegality of the transaction.® 

(48) ThUl. 

(49) Fermmdes v. Syh'^f>tor Souza, 61 T.C. 829=1921 Marl. 118=13 
M.Tj.W. 54. 

(50) Me(jhan Ditbe v. Pran- Sinffh, 30 All. 63 (66)=5 A.Li.J. 14=1908 

A. W.N. 10.‘ 

(1) Mala^in v. Jamna Vas, 27 All. 691 (694) = 1905 A-W-N. 159= 

2 A.L.J. 685, also see SadiM Kthnt ilisser v. Jalladhar Jha, 37 I.Ct. 844 
(Pat.) . 

(2) Pachufjir v. Payhunath Gir, 41 I.C. 202=2 P.L.W. 23=2 P.I*. 
J. 398; follows 27 All. *691 (694). 

(3) Pannanand v. ThiTchu, 30 1.0. 817=121 P.'W.R. 1915=57 P.L. 

B. 1916. 

(4')Jiwa Sirigh v. Khazana, 56 P.R. 1908=161 P.L.R. 1908=107 
P.W.R. 1908. 

(5) Pahim Balsh v. Pam Nath, 2 A.L.J. 477 (479)=1905 A.W.W. 

164. 

(6) Mahabitr Prasad v. Mahad^o Dat, 13 All. 386=11 A-W.^^". (1891) 

143. 

(7) Mi. Islam Faiuna v. Zainuddin, 39 I.C. 951. 

(8) Zahir ul Said Alvi v. Pai Sahib Seth Lachhmi Narayan, 1931 P.O. 

107=131 I.C. 316=35 C.W.H. 612=60 M.L.J. 648=33 M.L.W. 723 
=14 N.L.J. 71=27 N.L.R. 139=33 Boni.L.R. 925=(1931) M.W.N. 
748 (P.C.). 

(9) Shovan IjoXIxi v. TJrMXt Mahomed 100 I*0* 1004—51 Bom. 

-43=1927 Bom. 129=29 Bom.L.R. 97'. 
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547. PRELIMINARY DECREE. —An appellate Court, 
cannot legally remand a case under O. 41, R. 23, Civil Procedure 
Code, where it is bound to pass a preliminary decree on its finding 
on a particular point tor example, where the Court finds that the 
plaintiff in a suit for possession, and mesne profits, is entitled to a 
decree for possession oi-, in a suit for pai-tition, and accounts, to 
a preliminary decree for partition, of property, and for accounts, 
before sending down the case for partition by metes and bounds, 
and for amount due to the plaintiff on accounts being taken.^- 


548. DECISION ON ALL THE ISSUES —Under S. 562 of 
the Code of 1SS2, prior to its amendment by Act VII of 1888, a 
suit could not be remanded, if tlie lower Court had recorded 
evidence on all the issues. Cases under the old Code of 1882, as 
it stood prior to the amendment are not at all helpful.'** 

Under the amended Code of 1882, and the Code of 1908, it is 
immaterial whether the Court has recorded evidence on all the 
issues, so long as the entire suit has been disposed of on a prelimi¬ 
nary point, that is to say. on the trial Court ’s finding on a prelimi¬ 
nary issue without giving any decision on the other points arising 
in the case.'-* The Allahabad High Court held in Maiadin v. 
Jamnadas,^'- that it is competent to an appellate Court to remand 

a case under S. 562, Civil Procedure Code, (O. 41. R. 23), wheie 
the Court of first instance, bavins framed issues and recorded all 
the evidence, has decided the suit with reference to its finding upon 
one or more of the issues framed by 't leaving other issues 

undecided. This was followed in ^‘ ^ mp.’o,. 

where an issue as to the document executed in favour 

being void was held to be a preliminary pomt. Similaily, the 

MadLs High Court held, in the case of ^ 

Haji Kassirn,^-’ that it is competent for an ® , 

remand a case when the Court of first instance rtcou s . 

all the issues, and at the final hearing decides the suit e«-°ncously 
on some particular point wi thout expressing any opm _ 

(10) Suhbe Gomulan v. A>i.s/(n«ino/irin, ^ ^* 372 

JECTimr, 5 A.L.J. 545 (546)=1908 A.-W.N. 40. 

(12) Ibid. Compare 39 I.C. 951; 129 I.C. 47=1930 Mad. 1017, a 

(13) See Chitale^s Civil Procedure ^de, P* 289 (322)1 

9 All. 29, Note; 1882 A.W.N. 104; 9 Mirt. 35o ( 356 U 10 Ail. ^ t 
17 All. 112; 10 W.R.Or. 411; 10 W. R. Or. 347 ; 20 W.R.Cr. 148, 22 w .±c. 

224; 1882 A.W.N. 5 (45); and 11 O.C. 169 (170). , a t t 

(14) Matadin v. Jamruidas, 27 All. a.L^j'. 14 

685; Megham Dabc v. Pran Singh, 30 All. 63 ( ) 207 (^09 

=1908 A W.N. 10; also see, v. Hojt 

210); and, V^ngorayyan v. Ramasami Ayyan, 19 Mad. 422 ( - ), 

Nawahu Ram v. Relu Mai, 27 P.W.R. 1907. 

(15) 27 All. 691=(1905) A.W.N. 159=2 A.L.J. 685. 

(J6) 30 All. 63 (66)=5 A.L.J. 14=1908 A.W.N. 10. 

(17) 16 Mad. 207. 
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other issues.'® The Allahabad, and Madras view above cited was 
relied iipon by the Pxmjab Chief Court in Nawhu Ram v. Relu 
where it was remarked by Johnstone, and Shahdin, JJ., that 
the Legislature must be taken to have intended some change in the 
law by expressly repealing the highly restrictive words of S. 562, 
Civil Procedure Code, 1882, by the Amending Act VII of 1888. 
The ruling by Plowden, J., in 109, P. R. 1887,^® was not followed 
as proceeding upon old law. 

549. Thus, where the Court, has adjudicated on all the 
issues involved, the disposal cannot be said to be on a preliminary 
point merely : and O. 41, R. 23, would bo inaj)plicable.^' 

550. (1) AllaJiabad.—'Where the trial Court bas completely 
disposed of a suit on the merits, and on the pleadings, the appellate 
Couit has no power to direct a remand for a trial of issues which 
do not arise from the pleadings.-- It is not legitimate for an 
aj^pellate Court to send back a case from its file, when the trial 
Court has really disposed of it on the merits, merely because the 
appellate Court diffei-s radically from the conclusions of the Court 
below on the facts or because it considers that the discussion of the 
evidence in the trial Court’s judgment is inadequate.^® The 
Allahabad Full Bench, held in Ramenhur Singh v. Shcodin Singk,^'^ 
that the appellate Court acts without juri.sdiction, and the remand 
order and all proceedings subsequent thereto will be ultra vires 
and illegal, where a Court of first instance d.'*cided a suit, not upon 
a preliminary point so as to exclude any evidence of facts, but upon 
the merits, and upon all the evidence tendered, and issues framed. 

551. (2) Bombay,—The Bombay High Court, likewise, holds, 
that where a trial Court dismissed a suit on the merits, the appellate 
Court commits a material irregularity by requiring the lower Court 
to re-consider the whole case de novo, and write another judgment.^ 
When a suit is not disposed of on a preliminary point, it is not com- 

(18) 16 Marl. 307, citerl in 19 Mad. 422 (423), supra. 

(19) 27 P.W.R. 1907. 

(20) 109 P.R. 1887; Cf. 2 P.R. 1908. 

(21) Shyam Beharitnal v. Mafia Prasad, 123 I.C. 324 (325) = (1930) A. 
Tu.J. 99=1930 All. 189 (Finding given by Sub-Judge upon all the issues)? 
Kallu V. Bhagirath Lai, 40 I.C. 58 (59) (Decision by appellate Court on 
some of the issues, not on preliminary point); Jagaiinath v. Bhaxvari, 27 All- 
167 (Txial Court deciding on nil issues; remand of case for taking action 
under S. 202 of the Agra Tenancy Act, not held to be in accordance with 
S. 5G2, Civil Procx*durc Code, 1882); Nural Gani v. Kasanvaini, 66 I.C. 922 
=1923 Cal. 323 (324) (Decision by trial Court on merits) ; Rani Dasi 
V. Asutosh Roy, 6 I.C. 206. (Xo jurisdiction under S. 562, Civil Procedure 
Cbde to set aside decision of first Court not based on any preliminary 
ground. 

(22) Sheoji Kedar v. Ran\anac1i<Bri, 119 I.C. 2=(1929) All. 962 Ind. 

Bel. 

(23) Lakhan Singlh v. Babu Ram, 88 I.C. 1021=23 A.D.J, 880— 
1926 All. 65 (66). 

(24) 12 AU. 510 (F.B.)=10 A.W.X. (1890) 188. 

(25) Narayanbhat v. Akkuhai, 33 I.C. 576=18 Bom.Ij.B. 27, citing, 
Venkata Varaifut Thatiuictuiriar v. AnantJuteftariar, 16 Mad. 299=3 MSu 

J. 150j and, MalUkarjuna v. Pathaneni, 19 Mad. 479. 
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petent to a Court of appeal, under S. 562. Civil Procedure Code, 
1882, to remand the case for a fresh trial.^® 

652. (3) Calcutta.—The Calcutta High Court has held 

that an order of remand was passed without jurisdiction, where the 
trial Court did not determine the case upon a preliminary issue, 
but heard and decided the suit upon the merits. Where an 
appellate Court without deciding any of the issues in a case, frames 
an additional issue, and revereing the decree of the lower Court, 
remands the ease to the trial Court, the order cannot be validly 
passed iindei- O. 41. R. 23, Civil Procedure Code.;-^’ Where the 
Court of firet instance found that the plaintiffs had failed to 
establish their title to the land: it also found that the defendants 
had ibeen in possession of the land for a Ion- tune, and that tl^ 
plaintiffs had never been in possession; and, the appellate Court 
found that the plaintiffs had proved their title, a remand for tlie 
decision of question of limitation and possession, under O. 41, K. 23, 
was uncalled for.=“ Where the trial Court found the- case ot the 
defendants, in answer to a suit for enhancement of rent, not 
established, the appellate Court was held incompetent to lemand 
the case for fresh decision, as the suit had been decided on the 
merits, and not erroneously disposed of on a prelimmarj point. 

553 (41 Lahore.— Where the trial Court has decided all 

the joints in foe suit, the Lahore High Court holds that the 
remand order passed on appeal cannot be made ""der fo 41 R 23 
but should be made under R. 25.''» There is no justification foi a 

remand under R. 23, where the case has not he 

fower appellate Court to decide all the issues itself 

if necessary, make an order of remand under . • > , '’first 

anv issues which were left undecided by the Court ot 

inrtance.»2 Where all the issues raised in the 2^8Tot 

decided by the trial Court, a remand under O. 41, ^ ^ 

legal.^ Where an appellate Court, without sP^^’^^^^.^/TeTTsion 
rule of the Civil Procedure Code, rema nds a case for redccisio , 

(26) Bm Shri Majirajha v. MaffatiUil fc™ 864=1927 

(27) BanTca B^lu^ri Deb v. v. 

CJal. 850 (851)=55 Cal. 219=47 C L.J. 345, following 

Karnal JBTamint, 70 329—43 Cal. 148. (Power of 

reveraal and remand is limited to the position described in u. 

Chvil Procedure Code). t r* 

(28) Lul Mandal v. BhutnatU Uandal 41 I_C. 73oJ 0.^ 

(29) Satis Chandra Bose v. Tdkurdas Mandal, 39 I-C. 

J 473 

(30) Ram Pratramal Mulchand y. Sant Bam, 1932 Lah. 443—33 P.Ii. 

B. 487=139 I.C. 126. ^ t r. ka.o . w.vi.y, 

(31) Sultani Ram v. MuriTia Lai, 1930 Lah. 181—123 . , 

Ram V. Jhandwnal, 96 I.C. 780. t r ^^7 

(32) Ram Lai v. B^idhoomal, 1927 Lah. 618 ( ) • • > 

Maya Ram v. Tulsi Ram, 91 I.O. 351=1926 Lah. 184. 

(33) Naranidas v. Naranidas, 1927 Lah. 42 98 - • , a so see 

Xania Lai v. Narain Singh, 60 I.C. 299. 
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and at the same time directs a refund of the Couit-fee paid on the 
appeal, the oi'der is one under K. 23, O. XLI, of the Civil Procedure 
Code.^"* The Punjab view is thus fully established that where the 
Court of fii-st instance has disposed of all the issues framed, and 
the suit is not disposed of on a preliminaiy point, the order of 
remand under O. 41, R. 23, is bad in law.^^ 

554. (5) Madras.—The jMadras Hijjh Court has held that 
where the trial Court does not decide the suit on any preliminary 
point, but on all tlie issues raised, the remand is not under 
O. 41, R. 23, Civil Procedure Code.^® An order of remand, by a 
Court of appeal, in a ease where the trial C’ourt has disposed 
of all the issues, and siven a decree on those findinss. cannot come 
within the scope of O. 41, R. 23, Civil Procedure Code: and a 
Court of api)eal acts without jurisdiction if it remands “the whole 
case”, while it wants further evidence only on ceHain issues. Tlie 
proper course in such circumstances is to direct the trial Couil to 
take the requisite further evidence, and submit it to the appellate 
Court for recording its own findinjrs. The order of remand, being: 
incompetent, where case is sent down for fresh decision althouofh 
the trial Court has triven findingrs on recorded evidence, the Higrh 
Court could interfere in revision, if no appeal lay.^® AVhere 
findings arc griven by the appellate Couit on the main issues, it is 
material irregrularity on tlie part of the appellate Court to remand 
the whole case to the Court of finst instance for disposal. If a 
preliminary' decree can be passed, it is the duty of the appellate 
Court to do so; otherwise, if the appellate Court records its findings 
on certain issues, it should ask the lower Court to try the issues 
which it has not decided.^®* The Madras view is that an order of 
remand contrary to the provisions of the Civil Procedure Code is 
not merely irregular, but illegal, and one that ought to be set aside 
at the instance of a party entitled to object to such a procedure, 
but there is no question of want of jurisdiction in any real sense 
of the term; and the doctrine of waiver by conduct applies.^*^ 

555. (6) Oudh.—The Oudh Judicial Commissioner's Court, 
has held in Farzaud AH v. Fhadslii,^^ that when a suit is decided 


(34) Miraii^Baksh v. Chanan Din, 70 I.C. 1008=1923 Lah. 171 (172). 

(35) Doku Ram v. Setti Nirsidoa ..I.*?*! Nnnd, 57 P.L.R. 1004. 

(36) Siindara Ramaiyer v. Sathianathan, 102 T.C. 28=(1927) M.W. 
N. 286=1027 Ma<l. 1100. 

(37) Venkataram<i Aiyar x. Sundaram Aiyar, 92 I.C. 1045=(1926) 
M.W.N. 48. 

* 

(38) Adi^ri Chelmayya v. Aduri Lakshmi Dei'amnui, 79 I.C. 857=1925 
Mad. 171. 

(39) Pericherla Sun/anarayana v. OanojHtIJty Rnju, 70 I.C. 655=30 
M.L.T. 314=16 L.W. ‘ 593=1923 Mad. 113; followed, Suhbe Goundan 
r. Kru<ihnamchori, 68 I.C. 869=1922 Mad. 112=(1922) M.W.N. 269= 
15 M.L.W. 537=42 M.L.J. 372=45 Mad. 449=30 M.L.T. 217. 

(40) Per Subramanya Ayyar, J., in the “Manager, of the Court of 
Wards V. Ramasami Re'ddi, 28 Mad. 437=15 M.L.J. 292, also see Malli- 
karjuna v. Patluineni, 19 Mad, 479 (order of remand held ultra vires, and 
illegal, where the trial Court had decided the case on the merits, not on a 
preliminary point) . 

(41) 73 I.C. 591=26 O.C. 10=10 A.L.J. 36=1923 Oudh 177. 
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ex parte, and the appellate Court to which an appeal from the 
decree is preferred has jurisdiction to reverse the decree of the 
lower Court, and has also power to remand the suit for re-hearing. 
The Allahabad rulings in the cases of Gokal Praaa^i-Hav Prasad v. 
Ram Kumar,-*- and Kuhoomuunissa v. Ram Prasad,^^ have not 
considered the Full Bench case of SadJou Krishm Ayyar v. Kuppan 
Ayya^igar,^* and appear to have ignoretl certain provisions of the 
Code. The Code of Civil Procedure, it was Ixeld, “permits a 
remand by an api^ellatc Court not only in the particular case set 
forth in 6. 41. R. 23, Civil Procedure Code, but also in all cases 
where there lias been any error, defect or irregularity which has 
vitiated the whole decision of the case, provided that procedure 
under O. 41, Rr. 24 and 25, does not meet the case.“^^ However, 
“an order of remand cannot be made under O. 41, R. 23, 
unless the case has been disposed of without entering into the full 
mei'its by reason of a decision on law or fact which has prevented 
the case being tried to the end.*’^® 

556. (7) Patna.—According to Patna High Court, in 

CJhandrika Preusad v. MUhn Rai*~ where the Court of first instance 
decides a suit after recording finding on all the issues m the case, 
but the appellate Court after framing ceHain new issues remands 
the case for decision of those issues, the order of remand is not one 
under O. 41, R. 23, Civil Procedure CodeA'" nor a decree, but an 
order made in the exercise of inherent powers of the Couit.^® Where 
an issue is raised in the Couit of first instance on a particular 
point, and the paHies have adduced evidence upon the same, and 
there is a distinct finding of both the trial Court and first 
appellate Court upon that point, it is not open to the High Cmirt 
to remand the case for a re-hearing upon the same p()int.' me 
case contemplated by O. 41, R. 23, Civil Procedure Code, is a case 
whether the Court from whose decree the appeal is preferred has 
disposed of the suit upon a preliminary point, and the decree is 
reversed on appeal, and not a case decided upon the whole evidence 
and upon all the issues that were raised.^ 


(42) 64 I.C. 878=19 971=44 All. 176=1922 ^11. 2o4. 

(43) 67 I.C. 713=20 A.L.J. 321=44 All. 492=1922 All. 226. 

(44) 30 Mad. 54=1 M.L.T. 268=16 M.L.J. 479 (F.B.). 

(45) 73 I.O. 591=26 O.C. 10=10 A.Jj.J. 36=1923 Oudli 177. 

(46) 73 I.C. 591=1923 Oudh 177, mpra. 

(47) 103 I.C. 722=6 Pat. 380=1927 Pat. 296. 

(48) 103 I.C. 722=6 Pat. 380=1927 Pat. 296. 

(49) rbid., also see. Bala Bam v. Jagannath, 92 I.C. « .f * 

760. (Order of remand not confined to a point, but a^ | 

the decision of the whole suit, held to have been made in __ 

inherent powers): compare, Bhadai Sahu v. Manadar At, • ' . . . 

P.L.J. 645 (suit held di^d of on the pr -linunary Vo^Jit of « 
abiUty, and the fact that the Court decided the other issues in the suit made 
no difference). This ruling does not appear to be a sound one. 

(50) Gampat Bao v. Baj Kumar Singh, 67 I.C. 494—1922 Pat. o75. 
(577),. 

(1) Brij Mohan v. Deobhajaup 55 I.C* 484. 

C—60 
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557. (8) Rang'oon.—Where the plaintiff having failed to 
produce his witnesses, his suit was dismissed and, on appeal the 
Coui’t remanded the case for taking any evidence which may be 
offered by the plaintiff, but did not set aside the first Court’s decree, 
the lower appellate Court’s order was not under O. 41, R. 23, CivO 
Procedure Code, but was taken to have been made under its 
inherent powers.- 

558. DISMISSAL OF SUIT ON PRELIMINARY POINT.— 

Where in a suit the first Court decides all the issues, but dismisses 
it on one issue, holding that the suit is not maintainable, and, the 
apiJellate Court holding that the suit is not bad on that account, 
remands the suit to the lower Court for fresli disposal on the merits, 
the order under R. 23, is not sui>portable. The proper course is 
for the Court to dispose of the appeal, under O. 41, R. 24, Civil 
Procedure Code, or, if the evidence is insufficient, to call for a 
finding from the subordinate Court under O. 41, R. 25, Civil Pro- 
cedvire Codc,^ Similarly, where the trial Court decided that a suit 
was barred by limitation, but at the same time also came to a 
definite decision on each of the other issues, the lower appellate 
Court, setting aside the finding as to limitation, could not legally 
remand the case for a second disposal.'* The fact that the trial 
Court's decision on a preliminary point covered the decision on 
the remaining points does not justify its being held that the decision 
was only on a preliminary point. For example, where in a suit for 
arrears of rent against the defendants as thekadars, the trial Court 
held that the document of lease being registered in the wrong 
district was inadmissible in evidence, and there was no proof of 
the theJia, and plaintiff was, therefore, not entitled to obtain rent; 
but, the appellate Court held that one of the defendants had 
admitted the fact, and, further that the claim could be treated as 
one for compensation for use and occupation, and the thekonama 
might be looked at for estimating the measure of compensation the 
order of remand under O. 41, R. 23 was unjustified.^ 

559. REMAND ON ADDITION OF PARTIES.—Where the 
trial Court did not dispose of the suit upon a preliminary point, 
but the order of the lower appellate Court, directing the addition 
of certain parties, was an order upon a point which is necessarily 
preliminaiy to the proper decision and trial of the suit, the order 
of remand under O. 41, R. 23, Civil Procedure Code, is not illegal.® 
But, where the trial Court did not enter into the merits of the case, 
but held that the plaintiff’s suit could not proceed because of the 
defect in the description of the defendant, and it also found that 

(2) Ashrof AK v. Maliotn^d Morden, 79 I.C. 482=1 Rang. 656=1924 
Rang. 177. 

(3) Munusami Kaicken v. Naicken^ 76 I.C. 1041=16 L.W. 

979=1923 Mad. 227=1923 M.W.N. 11. 

(4) Ahdul Rahim Khan v. Hari Raj Sinffh, 22 All. 405=20 A.W.N. 
(1900) 157. 

(5) . AjodJUa Sinffh v. Khu^o Begttm, 74 I.C. 582=9 O. and AX-R. 321. 

(6) Jaddh Gohinda Singh v. Anath Bandhu Sahat 5 I.C. 998=37 Cal. 
171; citing Hahih Baksh v. Baldeo Prasad, 23 All. 167. 
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tlie suit was barred under Ss, 75 and 77 of the Indian Railways 
Act. the decision of that Couit must be taken to be a decision on a 
preliminary point. Consequently, an order of remand directing 
that ‘‘the case will go back to the lower Coui-t for amendment or 
the title of the defendant company, and for a fresh trial; the (.ourt- 
fee paid on the memorandum of appeal should be returned to tlie 
appellant,^’ was held to be one purporting to be passed under O. 41. 
R. 23. Civil Procedure Code, though strictly speaking it was not in 
conformity with that rule." In an analogous case, where the 
objection that the plaintiff panchayat had no focus standi was not 
put in issue in the trial Court, but the lower appellate Court set 
aside the decree of lower Court, and ordered a re-trial on an 
amended plaint, the order was held to be legal and proper, in which 
a refund of the Court-fee could be allowed under S. 13.® 

560 REMAND DIRECTING AMENDMENT OF PLAINT. 

■The Allahabad High Court held in Farzand AU v. Yusaf Ah ^ 


that an appellate Court cannot order or ^ ^ 

amended, and cannot remand a case under S. .>62 of the old Code 

(O 41 R 23 Civil Procedure Code, 1908), for the puiposc of such 

amendment. ’ This view was relied upon in the Bombay High Court, 
in the ease of Bat Shn Majira.jba v. Maghnnlal Bhat^hrmlcar.^o 
holding that when a suit is not disposed of on a preliminary poin., 
it is not competent to a Court of appeal to remand the case for a 
fresh trial. The Madras High Court agreed with the Allahabad 
case so far as to hold that there was no case for remanding the suit 
under S. 562, “since that section only authorizes a remand when 
the Lahore Court has disposed of the suit on a 

so as to exclude any evidence of fact which appears to the "f« 

Court essential to the determination of the rights of tli^ parties 
and the decree upon such preliminai-y P"'"t has been riwersed m 
anneal-” but the remand could be directed to the original Court 

to make the order correcting the misjoinder by 

plaint for amendment.'^ Similarlj% it was he f in ^ ’ 

that an order for amendment of the plaint was had «"der ^ 562 

Civil Procedure Code (O. 41, R. 23), as the ore 

not disposed of the suit on a preliminary point. ,, , Court 
High Court has likcAvise held that where an “PP^'’^® 2" ,, 
holding that the plaint was vague and required 
order of remand to the trial Court for a fresh d^'sion +v,ou"h 

ment of the plaint, could not be justified um^r O. , ; ’ p 

such an order could be made under S. l^L Civil Proci^dure Code 
This ruling was followed by the Madras H igh Court in Mupp __ 

(7) Agent, B.N.Jty. v. Behari Lai Butt, 90 I.C. 426=52 Cal. 783=) 

29 C.W.N. 614=1925 Cal. 716. ^ t 

(8) Moham/mad Shaft v. Paiichayat, Fatehgarh, 100 I.C. 

196. 

(9) 2 All. 669=5 Iiwl.Jur. 268. 

(10) 19 Bom. 303. 

(11,) Lingaanmal v. Chinna Venkatanuinaly 6 Mad. 239. 

(12) Krishnaya Navada v. Panchu, 17 Mad. 187. 

(13) Mahmud Sluih v. Talah M^ussain Shah, 73 I.C. 915—1924 Lah. 
245 (246). 
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7'ajii V. Venthurumilli^'^ and the Madras case of Karuppan v. 
Ethumalai,^^ agrees with the above decision, holding that where 
after the original Court had disposed of a suit by trying all the 
issues before it, the order of remand by the appellate Court allow¬ 
ing an amendment of the plaint is one passed under the inherent 
powers of the Court, and not under O. 41, R. 23, Civil Procedure 
Code. 

561. DISPOSAL OF WHOLE SUIT ON PRELIMINARY 
POINT.—The Allahabad High Court held in Baiiwari Lai v. 
Samynanlal,^^ that S. 562, Civil Procedure Code (1882), authorizes 
a remand only where the entire suit and not merely a portion of it,, 
has been disposed of by the Court below upon a preliminary point. 
That decision has been followed in several subsequent eases in the 
Allahabad High Court, and in other Courts.^"^ The expression 
‘‘disposed of the suit on a preliminary point” in O. XLI, R. 23, 
Civil Procedure Code, means “disposed of the whole suit on the 
preliminary point alone. A decision to be on a preliminary 
point must cover the whole case; and no order of remand can be 
made under O. 41, R. 23, unless the trial Court had disposed of the 
whole suit on a preliminary point.’® An order of remand with 
regard to a portion only of a suit is not within O. 41, R. 23, Civil 
Procedure Code.^® If the decided, and undecided matter can be 
kept apart, a remand under O. 41, R. 23 is not absolutely bad in 
law,-’ The law does not contemplate two decrees being passed in 
one and the same case, and unless the decree of a subordinate Court 
is reversed as a whole upon the preliminary point, a remand under 
O. 41, R. 23, Civil Procedure Code, is not permissible.^- An 
appellate Court cannot remand the case for decision qua one of the 
appellants, and uphold the decree as against the others, the almost 
inevitable result of such procedure being that eventually there 
would be more than one decree, and possibly conflicting decrees in 
the ease.^ It is not competant to an appellate Court to split up 


(14) 84 T.C. 965=48 Mad. 713=(1924'> M.W.N. 922=47 M.L.J’. 
552=1925 Mad. 229=20 L.W. 711=35 M.L.T. 135. 

(15) Ibid. 84 I.C. 965=48 Mad. 713=1925 Mad. 229, followed in 103 
I.C. ,670 = 1927 Mad. 859 (860), also see Baila ^lallauya v. Peddi Veerayi/iit 
100 I.C. 135=1927 Mad. 3.35=52 M.L.J. 90=25 L.W. 198=38 M.L.T. 
15. 

(16) 11 All. 488=9 A.W.N. (1889) 188. 

(17) Mahesh Prasad v. Panjor Singlt, 27 All. 163 (165).. 

(18) y<’rm Peddi Seshi Peddi v. NaJappa Peddi^ 57 I.C. 800=11 L. 
W. 611. 

(19) 3ft. Ge^ida v. Padhe Mohan, 1932 Lah. 219=136 I.C. 559=33 
P.Ij.R. 54. Also see Na.ndtal v. Gurditta Mai, 99 P.L.B. 1902 (Find¬ 
ing of trial Court as to receipt being inadmissible for want of registration 
did not cover the whole case). 

(20) Jawahir Lai v. Fatteh Mahon, 97 I.C. 1=8 P.L.T. 9. 

(21) Harchand Dayaram v. Makund Pam Sukat, 12 C. P. L. R* 
( 122 ). 

(22) Amolakshah v. Charudas, 149 P.W.B. 1908. 

(T.Z) Khan Muhammad v. Jalaluddin, 3 P.R. 1892. Also see hndad 
AH _Y. Ghulam Jilani, 42 P.R. 1892 (Appellate Court cannot <remand the- 
case of one set of appellants and dismiss the appeal of other j^ppellanta). 
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the subject-matter of an appeal into two parts, and remand the 
case as to one portion, and reject the appeal as to the other ])ortion. 
The proper course is to remand the case for further enquiry, and 
upon the return of the record to dispose of the wliolc appeal by a 
single order.-"* Thci*efore, where an appellate Court decides some 
of the issues in a ease, and leaves the other issues to be decided by 
the trial Court, the ease should be remanded under R. 25, and not 
under O. XLI, R. 23, Civil Procedure Code.^^ 


562. REVERSAL OF DECISION OF LOWER COURT.— 

A case cannot be I’cmanded under O. 41, R. 23, Civil Procedure 
Code, unless the. appellate Court has revei-sed the decree under 
appeal, which was passed on a preliminary point.-** The power to 
remand under R. 23, arises only if the suit has been disiiosed 
of, firstly, on a preliminary point.-^ and secondly, on the definite 
reversal of the decision of lower Court.It is not a good giound 
for passing an order of remand, under this rule, to say that the 
preliminary issue has been decided by the lower Court on a wiong 
view of burden of proof, unless the appellate Court also finds that 
the decision was wrong.-^ It is not sufficient that the appellate 

tlic decree of tlic liolow, witHout rcvcisinj? 

the decision of tlie trial Court on the preliminary point or points.^o 
Where the appellate Court is not definitely prepared to reverse 
the finding of the first Court that the suit was barred by limitation, 
but is of opinion that in the event of finding that a certain person 
was not in possession on a particular date the suit was still liable 
to be dismissed on the ground of limitation, the proper procedure 
is under R. 25, and not R. 23.=» But where the finding of the 
lower Court, is reversed, a remand under this rule is not had 
merely because the decision of the appellate Court is made snb.ieet 
to a further finding of fact in the lower Court.^- However, where 
the trial Court dismissed tlie suit as a result of its decision ^ome 
of the issues, where evidence was led in the whole ease, and the 
appellate Court without deciding any of the issues remanded the 
case directing that the lower Court should record his fin mgs o 
all the issues, the order of remand was bad in law. 

563 REMAND FOR RE-TRIAL, OUTSIDE O. 41, R. 23 

A case may be sent do^vn for re-trial apart from 

O. 41, R. 23. Civil Procedure Code. The views of different Hi^h 

Courts on this question may be noticed m some detai , as __ 

(24) Manga v. Gurjan^ 82 P.B. 1877. 

(25) KaUu V. Bhagiraih Lai, 40 I.C. 58 (59). 

(26) Dattaji liao v. Nilkanth Eao, 28 I.C. 485 (486)*— om. 

(27) Maya Sam v. Tutsi Bani, 91 I.O. 351=1926 Lah. ( )• 

(28) Habibiillah v. Lalta Prasad, 17 I.C. 94=34 All. 6 . 

(29) Ibid., 17 I.C. 94, suprjci. .i -lonA 

(30) Srmivas Baghavav. Srinivas Saghara, 110 I.C. 692—1928 a . 

(31) Bamlal v. Tirbeni Sabai, 26 I.C. 454. 

(32) Tricamji Pambji v. Virji Kavji, 67 I.C. 965 1923 om. ( o) 

=24 Bom. Li. R. 820, 

(33) Umar Din v. Umar Harat, 103 I.C. 119=1927 Lah. 886. 
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direct bearing on the question of refund of Court-fees, which 
is optional under S. 151, Civil Procedure Code, and eompulsary 
under O. 41, R. 23, Civil Procedure Code. 

564. AllaJiabad..—In Mt. Vmme Kltair v. Azizcdi,^'^ a 
remand for re-trial was made by the Allahabad High Court, under 
S. 151, Civil Procedure Code, where both the judgments of the 
trial Court, and the lower appellate Court were lansatisfactory, 
and the High Court decided to wipe out the whole proceedings. 
■\Vliere there is no section of the Code of Civil Procedure strictly 
applicable to the circumstances of a ease, the High Court is 
warranted ex dehito justltiae in setting aside all proceedings of 
both Courts below, and in directing the Court of first instance to 
retry the case.^”^ But the question is not altogether settled in the 
Allahabad cases whether a similar power to order a remand for 
retrial can be validly exercised by the lower appellate 
Courts. ISuch a power is recognised by S. 151 of the 
Code of Civil Procedure, but “the policy of the Allahabad 
High Court has alwaj’S been to allow as wide a meaning as is 
reasonably possible to the provisions of O. 41, R. 23, Civil Pro¬ 
cedure Code,'’ and to presume that the lower ax^pcllate Court has 
acted simply under those provisions.^*^ In Hahih Baksh v. Baldeo 
Pramd?~ a case under the Code of 1882, S. 564, was held not to 
preclude an appellate Court from remitting a case to a Court of 
first instance xinder circumstances necessitated by the other provi¬ 
sions of the Code, as to addition of parties, or amendment of the 
plaint. The Full Bench of the Allahabad had held in Rameshar 
Singh v. Sheodin Singh^'^^ that where tlie first Court had decided 
the suit, not on a preliminary' point, but upon the merits, and on 
all the evidence, and on all the issues, the lower appellate Court 
had no jurisdiction to remand the case for fresh decision, and that 
having regard to S. 564, both the remand order and all the pro¬ 
ceedings subsequent thereto were ultra vires and illegal. This 
S. 564 has now been removed from the new Code and the x)rovision 
in S. 151, Civil Procedure Code, recognises the inherent x>ower of 
Court in cases not covered by other provisions. But as noticed 
above, the case has not come before any Full Bench of the Allahabad 
High Court for consideration. However, see in this connection 
the amendment by Allahabad High Court to O. 43, R. 1 (u) Civil 
Procedure Code. 

565. Bombay.—The Bombay High Court, holds that the 
removal of S. 564 of the old Civil Procedure Code, had no other 
object but to withdraw those restrictive provisions of that section 
which in practice had been found so embarrassing.^® The powers of 

(34) 80 I.G. 183=1922 All. 47., 

(35) Durga Dibal Das v. Anoraji, 17 All. 29=(1894) 14 A.W.N. 190. 

(36) Golctil Prasad Har Prasad v. Pam Knviar^ 64 I.C. 878=44 All. 

1922 All. 254 (256)=19 A.L.J. 971. (High Court possesses wider powers of 
supervision not necessarily possessed by the Courts of the District Judges. ) 

(37) 23 All. 167, 

(38) 12 All. 510 (F.B.). 

(39) Narottam Maja Pam v. Mohantal Kabandas, 17 I.O. 891=37 Bom. 
289=14 Bom.Ii.R. 1154. 
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the appellate Court as regards remand are not now limited to the 
specific ease mentioned in O. 41, R. 23, and that the Court, under 
its inherent jurisdiction, may order a repiand to do what is right 
and necessary in cases other than those covered by that order, if 
justice so requires it."*® 

566. Calcutta.—Tlie Calcutta High Court holds that 
the powers of an appellate Could to remand are not 
restricted to the case specified in O. 41, R. 23 of the 
Civil Procedure Code; and the Court may by reason of 
its inherent jurisdiction vested in it by S. 151 of the 
Code, make an order of remand in any case other than the ease 
specified in O. 41, R. 23 if it be necessary for the ends of justice to 
do An appellate court has general powers of remand under 

S 151, Civil Procedure Code, and its powers are not restricted to 
cases specified in O. 41, R. 23 of the Code.-*- Thus, the remand 
may be directed even where the decision appealed against was not 
on a preliminary' point, as the power of appellate court is widei 
than that indicated in O. 41, R. 23.^^ Where the order passed is 
not in strict conformity with O. XLI, R. 23, the form of the oidei 
may indicate that it purpoifs to be passed under that rule, by 
directing that the Court-fee paid on the memorandum of appeal 
should be returned to the appellant, as such an order can only be 
passed under S. 13 of the Court-Foes Act in a case where fhc 
remand is made under O. XLI, R. 23.^^ However, 
that an order of remand contravenes the provisions of O. XLI, 
R 23 of Civil Procedure Code docs not mean that it is made under 
the inherent powers of the Court.« An order of remand under 
R. 23, passed in a case where the proper order should be under 
R. 25, will not be deemed without jurisdiction, having regard to 

the inherent powers of the Court to make a remand.-*** 
of an appellate Court to order a retrial under S. lol, will be 
exercised only in exceptional circumstances, and where the Lode 
does not provide an adequate procedure yet the cncls of justice 
require this to be done.^® The leading case on the subject, is the 
Pull Bench decision in Abdul KaHm v. The Allahabad Bank^ 


542=1928 


(40) Jethalal Girdhar v. Vorajlal Bhaisduinkar, 63 I.C. 

267 270)=46 Bom. 184=23 Bom.L.R. "li'n w"n ft77 fP B T 

had Bank, 41 I.C. 598=44 Cal. 929=26 C.L.J. 49=21 C.W.N 877 (P.BO- 

(41) Uinesh Narain, ChowtVxry v. The Secretary f ki t‘'c' 

=1925 Cal. 1157 (1159): follows Ahdul Kanm v. Banl, 41 I. .. 

608=44 Cal. 929=26 C.L.J. 49=21 C.W.N. 877 (F.B.). 

(42) Gnanendra Mohan v. PrafulUinanda, (1927) lOG I.C. 

Cal. 812 (814)=32 C.W.N. 101. 

(43) Bisa Nath v. Tara Nath, 72 I.C. 588—1923 Cal. 38.i. 

(44) Agent, B. N. Ry. v. Behari Lai Butt, 90 I.C. 426 (427)—52 
Cal. 783=29 C.W.N. 614=1925 Cal. 716 (717). 

(45) SasU Mukhi Vaei v, Abinath Chandra Haider, 80 I.C. 

Cel. 279. 

(46) Atul Chandra Veal v. KohadaU, 64 I.L. 4^50. 

(47) Radha Kant v. Prakash Chandra, 64 I.C. 599. 

(48) Mvsri Sahu v. Vishu Nath, 52 I.C. ® 85=29 C.L.J. 419; Bejoy 

Krishna v. Jiban Krishna, 46 I.C. 333=27 C.Ii.J. 596. ^ 

(49) 41 I.C. 598 (600)=21 C.W. N. 877=26 

(F.B.); also sea Susihir Bala v, Chandra K'umar, 36 I.C. 813, Rosa 


172=1922 
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which reviews the previous ease law, and holds that the powers of, 
an appellate Coui-t as regards remand are not limited to the 
specific case mentioned in O. XLI, R.3, Civil Procedure Code. 
But a coiurt, in the exercisq of its inherent jurisdiction to do what 
is right and necessary, may order a remand in cases other than 
those covered by O. XLI, if justice so requii’es it. 

567. Laliore.—According to the view taken in Lahore 
High Court, no order of remand can be made under O. XLI, R. 23, 
unless the trial Court has disposed of the whole suit on a prelimi¬ 
nary point.’’® Where a remand does not satisfy the provisions of 

O. 41, Rr. 23 and 25, it should be deemed to be passed under S. 151 
of the Code,^ but, a remand cannot be construed to be one under 
S. 151, Civil Procedure Code, simply because the Court has failed 
to express that the remand is under R. 23, or R. 25 of O. 41 of the 
Code.- Where a Court while passing an order of remand does not 
pass an order for refund of Court-foes on the memorandum of 
appeal, the remand order cannot be deemed to be one under O. 41, 
R. 23.^ But, where a remand order is accomj>anied by an order 
for refund of Court-fee, the remand should be construed to be one 
under R. 23, O. XLI, Civil Procedure Code.-* However a Court 
remanding a case under S. 151 is equally competent to order a 
refund of Court-fee paid on the memorandum of appeal.^ S. 13, 
Co\irt-Fees Act makes it obligatory on tlie Court to refund the 
Court-fee on the memorandum of appeal where a suit is remanded 
under O. 41, R. 23. This provision of law does not prohibit a 
Court ordering a remand under its inherent powei's and directing 
a refund of Court-fee on the memorandum of appeal inasmuch as 
the inherent powers contained in S. 151, which permit a Court to 
make a remand in cases other than those falling under O. 41, also 
permit of the Court ordering a refund of the fee paid on the memo¬ 
randum of appeal.® The High Court has inherent powers to grant 

Scriven, 34 T.O. 235=20 C.W.N. 1102=43 Cal. 1001; ifraJi. V2ira1i Sardar 
V. Savai Bchara^ 32 I.C. 791 = 20 C.W.N. 547=43 Cal. 938 (Power to re¬ 
mand the whole case when amendment of plaint is granted in appeal, 
and when parties are added) : Upendra Chmidra Mandal v. Shaikh Sabhan^ 
11 I.C. 183 = 15 C.L..r. 6 (addition of parties) and Tohra Bibi v. Zabeda 
Khatoon, 7 I.C. 75 (adefition of parties). 

(50) Per Tek Chand, J.— Mt. Grudo v. Badhe Mohan, (1932 Lah. 219 
=33 P.L.R. 54=136 I.C. 559); also see 1933 Lah. 135=141 I.C. 400 
(F.-n. 5). 

(1) Per Jailal, J.— Harnam Singh v. Indarsingh, (1932 Lah. 311=33 

P. L.R. 285=138 I.C. 202). 

(2) Mt. Sahibji v. Mohammad Sarwar Khan, 106 I.C. 842=9 L.L.J. 
543=29 P.L.R. 300=1928 Lah. 116. 

(3) Ibid.; 1932 Lah. 311=138 I.C. 202, supra. 

(4) Mt. Sahibji v. Mohammad Sartvar Khan, 106 I.C. 842=9 L.L.J. 
543=28 P.L.R. 300=1928 Lah. 116. 

(5) 1932 Lah. 219=136 I.C. 559=33 P.L.R. 54, supra followed in 
Central Bank of India v. Thakardas Tulsvram (Tapp J.)—1933 Lah. 135=^ 
141 I.C. 400. 

(6) Central Bamlc of India v. Thakardas Tulsi BarOj 1933 Lah. 135— 
141 I.C. 400 (follo^vs 1932 Lah. 219, supra.') cf.: Punjab Ram v. Jowaya 
(Dalip Singh, J.). Seld, that where the remand is under O. 41, R. 23 the 

■ deeision being on a preliminary point, the stamp in the appeal should b© 
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a certificate to a party who has hona fide paid excess Court-fee so 
as to enable him to get a refund from the revenue authorities."^ It 
has been pointed out in the case of Parmw Natul v. Ba,shir Ahniad^ 
that under the Code of 1882 the powers of remand were limited, 
and restricted hy the provision of S. 564. That particular section 
is not reproduced in any form in the Code of 1908, and it is thus 
clear that the powei-s of remand have been widened by tlie omission 
of that restrictive section. It is therefore, not open to dispute that 
under the present S. 151 of the Code, an appellate Court may 
remand the cases not directly covered by Rr. 23 and 25 of O. 41, 
as the inherent power of the Court extends to such matters,® 
though recourse should be hatl to this section onl\ in \cij excep¬ 
tional cases Where an appellate Court finds that the whole case 
has been badly conducted in the trial Court, that matters have been 
put in issue which were not raised in the pleadings, and the case 
has been decided upon (luestions not raised, it can reverse the 
decree of the lower Court, and remand the case .under its inherent 
powers with directions to try the case denovo.^^ The powers of an 
appellate Court as regards remands are not restricted to cases 
specified in O. 41, R. 23. Civil Procedure Code, and by reason of 
its inherent jurisdiction the Court may remand in cases other than 
the case specified in O. 41, R. 23. if it be necessaiT.tor the ends of 
iustice-^^ and indeed various circumstances may arise under which 
an appellate Court may not be able to decide a case complete y, and 
nmv order a re-trial.'« For instance, where a case was decided 
without hearing arguments, the Punjah Chief Court hrid that 

neither S. 562, nor S. 566. Civil Procedure - 23* ^ 

were applicable to a ease of this kind, and that the Chief Co , 
howeve?* had inherent jurisdiction to rectify errors, omissions, and 
defa-ultsi whieli unless so rectified would result in serious m . 

carriage, or failure of justice. 

568. Maxiras.—The Madras High Court follows the well- 

established rule that even though the suit has not 

of on a preliminarj^ issue, and O. 41, R. 23, Civil P^cetoe Code 

does not apply, yet the Court of appeal has inheion i _ 

refunded. So fa,r as the appeal of the f 

maud was under S. 151 of the Code, and no r . t. t t? 1 _14^ 

(7) Jowala Singh v. Ghulam^ 1933 Lah. 351—34 P. • • 

( 8 ) 1930 Lah. 224=31 P.L.B. 50=11 L.L.J. 507=122 I.C. 473. 

(10) 106 I.C. 842=29 P.L.K. 300=9 L.L.J. o43=l928 Lah. 116. 

(P.-na. 2 and 4 above). _ t t> a-tq _o 

(11) Bahalsingh v. Suroin Singly 103 I.C. 854—28 P. • 

L.L.J. 268. - T T T •50.1_iQoi 

(12) Bhup Singh v. Prem Singh, 76 ^ ?'p ' 9 * 59—3 p £ 

Lah. 362 (363): cites. 41 I.C. 598=44 Cal 929; ^3 LC 9o9_3 1 .n. 
J.-253; 53 I.O, 417=37 M.L.J. 536; and 55 I.C. ^ 84-1 P^.r. 509 

(13) Mt. Umri V. Shah MuJummiad, 74 I.C. an Appellate 

5 L.L.J. 269 (Various circumstances may arise under which an App 

Court may not be. able to decide a case completely). 

(14) 91 P.B. 1904=5 P.L.B. 1905. 

0—61 
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a remand for re-trial under S. 151, Civil Procedure Code.^® Where 
an appellate Court can pass a preliminaiy decree it is its duty to 
do so, and a remand as to matters which can be the subject-matter 
of the preliminary^ decree is not warranted.^® An order of remand, 
where the decision of the trial Court is not on a preliminary point, 
will be treated as falliiifr Avithin S. 151 of the Code’-^ Avhich con¬ 
templates }he exercise of powers ex dehito jusiitiae, which are not 
conferred by the rules of the Code, to make a remand under condi¬ 
tions other than those mentioned in O. 41, R. 23.^® Where an 
appellate Court adds a new party, it has inherent poAver to reA'^erse 
the decree of the Court of first instance and remand the case 
for re-trial.^® 

569. Nagpur.—The Nagpur Judicial Commissioner’s Court 
has held that Avliere it is clearly apparent that the appellate Court 
cannot itself dispose of a suit on the merits by the adoption of the 
specific i)roeedure mentioned in Rr. 24 to 29 of O. 41 of the Code, a 
remand for re-trial is not only permissible but obviously incumbent 
on the Court,-® in exceptional circumstances.-' HcAACA’cr, the 
Nagpur Court holds that an appellate Court remanding a case is 
not justified in ordering refund of Court-fees except AAdiore the 
decision of the Court of first instance has been on a preliminary 
point only. 

570. Oudh.—The Oudm Judicial. Commissioxer’s Court has 
held, in Farzmul AH v. Ekadshir^ that the Code of Civil Procedure 

permits a remand by an appellate Court not only in the particular 
case set forth in O. XLI, R. 23, but also in all cases Avhere there 
has been any error, defect or irregularity AV’hich has vitiated the 
Avhole decision of the case, proA'ided that the procedure under 
O. XLI, Rr. 24 and 25, does not meet the cases. S. 151 cannot 
be invoked in any case unless a Court has jurisdiction to 
entertain the case.^”* 


(15) Thxrul'dval Cheffi v. Karin Ooundan, 110 T.C. 466=1030 Mad. 72 
(73): also sec Balia Mallayya r. Petldi Veerayya^ 100 I.C. 135=38 M. L. 
T. 15=25 L.IV. 108=52 M.L.J. 00=1027 Mad. 335 (336). 

(16) Suhba Gouiulan v. Krijfhnaniac1ian\ 68 I.G. 860=30 M.L.T. 217 
=i=45 Mad. 440=42 M.L.J. 372=15 M-L.W. 537=1022 M.W.N. 269 
=1022 Mad. 112 (114). 

(17) Ponagi Vcntcata Subharayitclu v. Zemindar of Kusvid, 60 I.C. 609 
=12 M.L.AV. 667, also see Vemula Jambalaya v. Iskala Bajamma, 15 I. 
C. 859, and Kuppilan v. Kunjuvalli^ 9 I.C. 790=9 M.L.T. 373=2 M.'W. 
N. 199. 

(18) Aihappa CJietty v. Bamanaihan Cbetty, 53 I.C. 417=10 M.L.AV. 
359=37 M.L.J. 536. 

(19) Antoni Juas Prabhu v. Eamakrishnayya, 31 I.C. 263=2 M.L.AV. 
1034. 

(20) Bamduita Shankarlal v. Preramchandt 101 I C. 281=1927 Xag. 192. 

(21) Hithoba v. Wamanit 42 I.C. 304. 

(22) Hithoba v. TTaman, 42 I.C. 304, supra. 

(23) 73 I.C. 591=10 Q.L.J. 36=26 O.C. 10=1923 Oudh 177. 

(24) Ibid, also see Bam Seu'ak v. 41** Bam Dei, 11 0.0. 264 (266) 
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571. Patna. — The Patna High Court, also, has taken the 
view that under S. 151, Civil Procedure Code, an appellate Coui*t 
has power to remand a case although it falls outside the scope of 
O. XLiI of the Code.-^ Tlie powers of an appellate Court as 
regards remand ai*e not restricted to the cases specified in O. 41, 
Rr. 23 and 25.-*^ A remand tor re-trial is valid where an appellate 
Court has relied for its decision upon a document which is inadmis¬ 
sible,-’ or, where the trial has not been proper owing to some neglect 
on the part of the Court.But, the inherent power to remand, 
under S. 151, Civil Procedure Code, should be exercised with the 
very greatest caution.-® 

572. Rangoon,—In Ashrof AH v. Mahomed Morden,^^ where 
the decision of tlie trial Court was not on a preliminary point, and 
the decree of the trial Court was not set aside but the Court made 
an order of remand for taking any evidence that may be offered by 
the plaintiff, it was held by the Rangoon High Court, that the 
remand was not in conformity with sales 25 or 2/ of the O. XLI, 
Civil Procedure Code, and must be taken to have been made umler 
the appellate Court’s inlierent powers under S. 151, Civil Procedure 
Code, read with O. XLI, R. 23, Civil Procedure Code. An 
appellate Court has the power to remand the case for the determi¬ 
nation of a question of fact appearing to it to be essential to the 
right decision of the suit upon- its merits.***^ 

573. REFUND OF COURT-FEE ON REMAND.— (1) It 

has been noticed already that the provisions of O. 41, R. 23, are 
mandatory, and when a remand is made under this ^ 

appellate Court is hound to order a refund of tlie Court-fee under 
S. 13 of the Coui’t-Pecs Act.^- The language of S. 13, contemplates 
an order for refund by the appellate Court which remands the 
appeal. Consequently, where the whole appeal was alloyed by 
the High Court against contesting defendants-resimndents, the 
other respondents being pro forma parties and the plaintiu vas ic 
entitled to a refund on remand in second appeal, the High Court 


147. 


(25) Bibi Azis Fatcvia v. Syed Shah, 58 I.C. 444—1920 P.II.C.G. 
(20) Brijmohan Paihalc v. Bcohhanjan Pathak, 58 T.C. 664—o P.U.J. 

147* 

(27) Suinihra Koer v. Jfflm Kair Chowhey, 57 I.C. 561=5 P.L.J. 410 
=1 P.L.T. 702=1921 P.H.C.C. 17. 

(28) BUhun Butt v. Eamji Ftrosad, 56 I.C. 834 (837). ^ 

(29) Eaghunandan Singh v. Jadunamdan Singh, 43 I.C. 959=3 P.L.J. 

1032 A.L..J. 745. 

(30) 79 I.C. 482=1 Rang. 656=1924 Rang. 177 (178). 

(31) 127 I.C. 598=1930 Rang. 188 (189). 

(32) :Sco (F.-ns 9 to 11 above), 122 I.C. qL— 

I.C. 910=15 C.L.J. 658; 45 I.C. 552=42 Bom. ; 9- I.C. 926— 
1926 Nag. 265; also see Sher Mohamtnad v. Mian 

103 I.O. 298; Ce-ntral Bank v. Thakardas Tulsi Earn, 1933 Lah. 1 ^ 0 —I4i 
I.O. 400; Hamam Singh v. Indar, 1932 Bah. 311=138 I.C. 

B. 285; MoJiammad Shafi v. Fatehgarh, 100 I.C. 49=1927 Lah. 196 (197^ 
and Shamii Lai v. Agha Dost Mohd., 140 I.C. 56—193_ All. 641 (642) 
253=4 P.L:W. 450. 
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held that no refund could be allowed in respect of the Court-fee 
paid in the lower appellate Court, which had dismissed the appeal.*® 

(2) But, when the remand is made under the inherent 
jurisdiction of the High Court, under S. 151, Civil Procedure 
Code, the refund cannot be allowed according to Nagpur and 
Patxa Courts;®^ but is permissible according to the Lahore High 
Court, which is in favour of exercising its discretion in the matter 
of such refunds.®^ 

(3) AVhere an appeal is remanded in part, the appellant 
is entitled to a return of the proportionate part of the Court-fee 
paid by him on appeal ;*** but where the decree appealed against is 
set aside against same of the respondents only, and is not com¬ 
pletely allowed against all the respondents, O. 41, R. 23, does not 
apply, and a refund of the Court-Pec paid on memorandum of 
aj>peal is not allowed.®^ 

574. REFUND OF EXCESS FEE ALLOWED UNDER 
S. 151, CIVIL PROCEDURE CODE.—The case-law has been 
reviewed in the recent cases of Lahore, and Madras High Courts, 
and also by the Chief Court, Oudh, and ‘Mt appears to be well 
settled that the Court has power under S. 151 to grant a certificate 
in cases not covered by Ss. 13. 14 and 15, Court-Fees Act.** An 
early Bench of the Calcutta High Gout, took an uncomprising 
view that no Court-fee can be recovered when paid in excess.*® 
“But. there is a series of decisions in Calcutta itself, and by other 
High Courts, based on a still earlier decision of the Calcutta High 
Courts, in the matter of G. H. Grant.^^ which lay down that S. 151, 
Civil Procedure Code enables a High Court to order refund of 
Court-fee 7 )aid in excess when obvious injustice would be done if 
it were not re-paid.*’”*® A Court would assist a party to recover 


(33) Kanhoij/alal v. ^fa?utdci, 1932 All. .550=140 T.C. 466=54 All. 
523; nnfl, Kaulpati Kuar v. Kashi Prasad Siiighy 1934 All. 106=1934 
A.L.J. 41. 

(34) Vithoha v. JTamanf 42 I.C. 304 (Nag.); Jagannaih '^faruti, 36 

I.C, 241=12 N.l/.R. 120; also sco. Nand Panx v. Bilas Panu 43 I.C. 
855 (856)=4 P.Ij.W. 100=.3 P.Ij.J. 116; and cf, Aorrxt B. JV. Ry. 

V. Behari Lai Dutt, 52 Cal. 783=90 I.C. 426=1925 Cal.' 716. 

(35) Bansi v. Jhamman, 1930 Lah. 441 (442)=122 T.C. 485; Mt. 

Gendo v. Padha Moham, 1932 Lah. 219=136 I.C. 559=33 P.L.R. 54; 
Central Bank v. Thakurdas, 1933 I/ah. 135=141 I.C. 400; also see Jowala 
Singh V. Ghulamr 1933 Lnh. 351=142 I.C. 633. 

(36) See Proviso to the Section, also see In the matter of Ttoorga Das 
Duttf Bcng.Li.B. Sup. Vol. 511=6 W.R. Mis. 65. 

(37) In the matter of Bhagwanti, 39 I.C. 28=19 A.L.J. 671; compare 
KaxdpatC v. Kashi Prasad Singh, 1934 All. 106=1934 A.L.J. 41. 

(38) In the matter of Parry MoJuin Gooho, 11 Beng. L. B. 312 (317), 
also see and cf. In the matter of M. Syud Zaxtnooddeeru 11 Beng.L.B.A. 
C. 370. 

(39) (1870) 14 W-R. 47. (Held that where excess stamps had been 
tiled in consequence of an over-valuation of the appeal, the surplus 
amount was ordered to be refunded) : also see, Prohhas Kwnar v. 'Nitharlal, 
84 I.C. 278=1924 Cal. 1054=28 C.W.N. 928. 

(40) Thammayya Naida v. Venkataramanamma, 1932 Mad. 438=139 
I.C. 131=55 Mad. 641. Held in Vijyalakshmi Ammal ▼. Srinivasa ly^gar, 
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excess Court-fee erroneously paid under its own order, or under 
the orders of the Court subordinate to it."*^ The High Court 
decides judicially what is proper Court-fee, and then issues a 
certificate to the pax’ty that excess-Court fees has been levied. It 
still lies with the revenue authorities to decide whether or not tliey 
will refund the excess in the circumstances.^" 

575. The^OuDH Chief CouRf, has taken a similar view in 
Molmvimad Sadiq Ali Khan v. AH Abas*^ holding that a Court has 
jurisdiction to or^ler a I’ofund of Court-fees in eases who do not 
fall within any of the Ss. 13, 14 and 15.-*-* Wien an appeal was 
pending from the preliminary decree it is not necessary to hie 
another appeal from the final decree and the result of the appeal 
in the preliminary decree would have governed the final decree as 
-well; in such a ease the appellant was held entitled to a retund ot 

Coui*t-fce iiaid on the final appeal.’* ’ 

576 The Lahore High Court, also held in the case of 
JowcUa Singh v. that where an excessive Court-fee stamp 

of Rs 173-8, had been used instead of one of Rs. 4, under a bona 
fide mistake of party, the appellant was allowed to put m a fresh 
stamp of the value of Rs. 4, and on his doing so the stamp sheets 
of the value of Rs. 173-8, were returned to him together with a 
copy of the Court’s order, which he would present to the revenue 

authorities as tantamount to a certificate that 

6ona fide mistake, and that the proper fee was onl> Rs. 4. 1 . 

would enable him to obtain a I'^fund under 
Government of India Notification No. 132, dated 

1888.-*^ The Government has directed that excess uouit-fee stam i 
1034 Mad. 84=38 M.L.W. 983, citing see Harihar 

MaJianty, 20 I.C. 498=40 Cal. 365 ; Gtnfih ' 471=102 I.C. 

Dutt 1932 Cal 450: ^^unnatal v. Rumchandra^ All. /loift'j 

?88=62 All 546; CM.adUari SinyU .. Tippan Pr^ad S^, (1918> 

3 P L .T 452=40 I.C. 271; ^^uhamnuld Roza v. Rajballa ' 

(1928) 107 I C 320, ami Sanstbubhan ^fa^umdar v. IlrtfuA a ' , X 

(1928) 107 I C? 825 (Pat.) (Power of appellate Court to order refund of 

Oourt-foa illegally levied by lower Court. 

r41) 1932 Mad 438=139 I.C. 131=55 Mad. 641, supra; see and cf, 
Behei Syedun ^ SyudalUd,. W.R. Gap. 327 (329); au 

V. Bikhai Singh. 30 All. 103=28 A.W.N. 31=5 ^ 

Xowther V. Nama Molwmtnad. 28 I.C. 300 (refund of Court-fee in excess 

paid under order of Court. . moA 

(42) 1932 Mad. 438=139 I.C. 131=55 Mad. 641, followed m 

Migd. 84=38 M.L.W. 983. 

(43) 1933 Oudb 170 (1)=7 Luck. 588=10 O.W.N. 29-. 

(44) Ibid, cites, 14 W.R. 47; 20 I.C. 498; also 

Vishwaii Bhat, 8 Bom. 313 (F.B.); Vishu^eshwar Sanna \. T. Af. 

35 Mad,. 567=10 I.C. 201. .ooon— 

(45) Swami Dayal v. Muhamni^d ShcrkJian, 83 I.C. 829 ( ) 

Oudh 39, also see 24 I.C. 827=36 All. 532. 

(46) 1933 Lah. 351=34 P.L.R. 1=142 I.C. 633. ^ 

(47) 1933 Lah. 351=34 P.L.R. 1=142 I.C. <^ 33 ; citing 2^ I.C. 408 
=40 CJal. 365; 1932 Cal. 450=137 I.C. 791; 1932 

131=55 Mad. 641; also see 122 I.C. 1930 All. 471; 3 P^.J. 45-—^ 
I.O. 271; also see Fakir Muhammad v. Vali Muhammad, 1927 Haul 192— 

102 I.O. 103. 
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put in by mistake in matters of administration should be refunded. 
I.G. Notification No. 2025 of 1872, dated 17th September, 
p. 782; and I. G. Notification No. 132, dated the 11th 
January, 1888. 

577. The Rangoon High Court, has also held that where 
there was an incorrect decree, against which there was an applica¬ 
tion for amendment, and for review', and the Court allow^ed the 
application for amendment, it had inherent power to order refund 
of Court-fee on application for review'.^® 

578. REFUNDS NOT ALLOWED—Dismissal of appeal.— 
(1) There is no provision in the Court-Fees Act, or anywhere 
else, for refunding a Court-fee w’hich has been deposited w'ith the 
memorandum of appeal, or during the hearing of the appeal, when 
the appeal has been dismissed on the ground that a deficit in the 
Court-fee ordered to be paid has not been paid."*® No refund can 
be granted w’liore the appeal is dismissed on the ground that no 
appeal lay.^® Tliis does not conflict wdth the view that the High 
Court has inherent power to grant the certificate necessary to 
enable an appellant to obtain a refund of excess Cc>urt-fee paid on 
a memorandum of appeal.^ 

579. (2) S. 13 of the Court-Fees Act requires an 
appellate Court to grant a refund certificate where a suit 
is remanded under O. XLI, R. 23, Civil Procedure Code. 
O. XLI. R. 23, how’cver, applies only whore the Original 
Court has disposed of the suit on a preliminary' point. 
Where the suit has not been disposed by the first Court, e.g.y in a 
case of an appeal against a preliminary decree, a certificate for 
refund cannot be given by the Couit under S. 13. in such a case.* 
When the decree appealed against w'as set aside as against some of 
the respondents only, but w'as left outstanding against other respon¬ 
dents, the remand w'as not on a reversal of the preliminary point, 
of the whole suit, and the successful appellants W'ore not held 
entitled to a certificate for refund under S. 13 of the Court-Fees 
Act.® No refund can be made wdien a suit is compromised.^ But, 
w'here an appeal had been compromised in Couit, in the presence 
of paities before it had been entered in the cause list hung up in 


(4S) C. T. A. Chctiynr Firm v. Ko Yin Gyiy 117 I.C. 585=7 Kang* 
88=1929 Rang. 158. 

(49) Jonah Prosad v. AsVaran Prasad, 1928 Pat. 29=6 Pat. 602=105 
I.C. 742=9 P.L/ T‘. .337; also see Pmrchn Sinyh v. Kesar Singh, 30 P.K. 
1907; aiul Hiirndirn Singh v. Maharaja of Darbhanga, 92 I.C. 626=1926 
Pat. 147=7 P.L.T. 392. 

(50) Jagdesh Chowdhury v. Padha T>ubey, 1928 Pat. 35=6 Pat. 599= 
105 I.C. 740; (Tuberant power not to be exercised in every case). 

(1) Tbid. 1928 Pat. 35, distinguished from 3 P.L.J. 452=46 I.C. 
271=(1918) P.H.C.G. 273. 

(2) Nand Kumar Singh v. Bilas Pam, 43 I.C. 855=4 P.L.W. 100= 
3 P.L.J. 116=(1917) Pat. C.W.N. 377; also see Umrao Ali Khan v. 
Abdvl Subban, 28 A.W.N*. 40=5 A.L.J. 545. 

(3) In the matter of Bhagwant, 39 I.C. 28=14 A.L.J. 67L 

(4) The Land Mortgage Bank of India v. G. P. Mehius, 4 Beng.L.B. app. 


96. 
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the Court-room, it was held that the appellant was entitled to a 
refund of the full amount of stamp duty paid by him.° Where the 
final decree in a partition suit was drawn up by mistake on Court- 
fee stamp, instead on a non-judicial stamp directed to be filed by 
the plaintiff, in the exercise of the inherent powers of the 
Court Under S. 151 of the C’ivil Procedure Code, the 

plaintiff was allowed to put in a non-judicial stamp 

of the proper value, which would be defaced and attached to the 
decree already drawn up, but the plaintiff was not entitled to any 
relief by way of I'cfund of Court-fee stamp, as of ri^ht. though 
such relief may be granted to him by the revenue authorities only 
as a matter of indulgence ® It is not the duty of a Court clerk 
to inform Counsel of the practice of the Court. Where an 
unstamped memorandum of appeal, accompanied a time-barred 
application for leave to appear as a pauper, was subsequently 
allowed to be stamped, but it could not be received to start a fresh 
proceeding until it had been stamped with the required stamp, and 
the counsel asked for a return of the Coui-t-fee stamps affixed on 
the said appeal, it was held that the mere fact that the counsel was 
misled by the practice of the Court, was no ground for asking for 
the return of the stamps.'^ 


580. REFUND UNDER SPECIAL ACTS AND PROVI¬ 
SIONS._(1) S. 10 of the Court-Fees Act empowers the Court 

to grant refund of excess Court-fee paid in consequence of a wrong 
estimate of the nett profits or market-value. This refund is not 
obligatory, but rests with the discretion of Court in the matter. 
Ss. 14 and 15 of the Act provide for refund of Court-fee on review 
applications. Ss. 19-a to 19-k provide for refund ot Court-fee 
paid for probate and letters of administration. 

(2) S. 151 of the Code of Civil Procediire, ^'^ves the 
inherent jurisdiction of Court to certify refunds Avhere Ss. 13 14 
and 15 of the Court-fees are inapplicable: and as noticed 

this is a matter of pure discretion of Court, which may be allowed 
as an indulgence, but which cannot be claimed by a party paying 
Court-fee in excess, as a matter of right.® 

(3) Madras City Civil Courts Act (Madras Act VII o 

1892), S. 13, provides that “whenever any suit or 

the Civil Court is settled by the agreemen t of th e p arties befo_ 
\ — • 


(5) In the matter of Gujendro Narahi Hoy, 11 ,v N 

(6) Hafituldin v. Latif Ahmed, 7 I.C. 94=12 C.L.J. of 

1101. Compare, HaHhar v. Anand, 40 Cal. SOn, (retuml v IJaf 

Court^ce. paid by mistake, allowed); also see I C 825, 

Ballanath, 107 I.C. 320; and Bhushan v. a hona 

(power of Court to certify excess payment of Court- P 

jlde mistako of party). /r ri \ 

(7) Anamallay v. O. M. M. B. B. Chetty Finn, 22 

(8) 11 Beng.L.B. 312 and 370; 14 W.R. 47; 30 ^ . go 

532; 1930 All. 471t=122 I.C. 188=52 All. 546; ^ ^"^2^ C w'n" 928* 
I.C. 498=40 Cal. 365; 84 I.C. 278=1924 CaP C.W J28, 

1932 Cal. 450; 1932 Mad. 438=139 I.C. 131=5u T 452* 107 

35 Mad. 567=10 I.C. 201; 1934 Mad. 84 ; 46 I.C 271-3 P.L.J .452, 107 

I.C. 320; 107 I.C. 825; 1033 Oudh 170 (1)=7 
(832)=1925 Oudh 39; 1933 Lah. 351=142 I.C. b6a. 
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issues have been settled, or any evidence recorded, half the amount 
of the institution fees paid by the plaintiff shall be repaid by him 
by the Court.*' 

(4) Presidency Small Cause Courts Act, (XV of 1882) 
S. 73, enacts, that “whenever any such suit or proceeding is settled 
by agreement of the parties before the hearing, half the amount 
of all fees paid up to that time shall be repaid by the Small Cause 
Court to the parties by whom the same have been respectively 
paid.’* 

(5) The Punjab Courts Act (XVIIT of 1884), S. 72, 
allows a refund when a decree is set aside or modified, or a suit is 
remanded on application under S. 70. 

(6) T'nder Notification No. 4560. Part A, Cl. 3, dated 10th 
September, 1889 (issued by the Governor-Ceneral), a refund of 
Court-fee on a plaint rejected by a Civil or Revenue Coui’t for a 
technical error, without summoning the defendant, is allowed. 

(7) TTnder standing Ord,‘'r No. 90 of the Board of Revenue, 
^Madras, dated 1st Augu.st. 1873, (published on page 1257. Fort 
St. George Gazette, dated 5th August. 1873), a refund is allowed 
for a Court-fee stamp (spoiled or unfit for use) of the value of 
rupee one and above (less one anna in the rupee), A stamp is 
said to be spoile<l or unfit for use, 

(i) When hy accident happening to the stamp before it 

is submitted to any Court or office it is rendered 
unfit for use, 

(ii) When because of some error in the drawing up or 

copying of any writing to which the said stamp 
is affixed, the writing is rendered of no avail. 

(iii) When the stamp is filed in any Court or office and 
cancelled and it is afterwards discovered that the 
stamp has been required by mistake, and that a 
stamp of less value ought to have been required 
and a ceidificate to that effect is issued by the 
Court or officer, and 

(iv) Wlien plaints written thereon have not been pre¬ 
sented in any Court. 

Coui't-fee on a plaint once presented into Court, returned 
for some defect and not re-submitted to the Court will not be 
refunded. 

581. APPLICATION FOR REFUND OF STAMPS.—In an 

application for refund of stamps, the Court had to consider whe¬ 
ther the memorandum of appeal was or was not properly stamped.® 
Applications for refund filed under this section need not be 
stamped,*® as it need not be made in writing and may be made by 

(&) LalrsJimi Xarain Jagdeo v. Krittihas Das, 19 I.C. 971=18 

133. 

(10) 9 W.B. 357. 
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a mooktear duly authorized.'^ But where an application is put 
in under S. 151, Civil Procedure Code, it must be stamped. 
Applications to the High Court for refund under S. 151, Civil 
Procedure Code, are exempt from stamp duty, vide 0.0. No. 31, of 
1927, dated 5th January, 1927.'- Where the refund is made under 
S. 13, the full amount of Court-fees paid on tlie memorandum of 
appeal, without anv deduction in the shape of a discount, is to 
be returned to the appellant. But, where excess Court-fee is paid 
bv mistake and a refund is ordered, the party who has affixed 
stamps in excess will be allowed a refund of their value less one 
anna in the rupee, except in cases in which the amount of the 

excess value is less than a rupee*-^ 

582. PROVISO.—The Proviso refers to eases where the 
decision in favour of the respondents is set aside q-i/rs a portion 
only of the suliject-matter of the suit, but in either ease 
the decree appealed against must he set aside qua all the respond¬ 
entsWhere an appeal to the High Court was filed on a stamp- 
paper worth Rs. 100, and the result Avas a remand in respect to a 
portion of the propertv requiring the same amount of stamp-dut>% 
the appellant was held entitled to a refund of the stamp-duty in 

fulL'5 


1 4 . Where an application for a review of judg¬ 
ment is presented on or after the 
Refund of fee on ninetieth day from the date of the 

decree, the Court, unless the delay 
was caused by the applicant s laches, 
may, in his discretion, grant him a certificate autho¬ 
rizing him to receive back from the Collector ^ 

of the fee paid on the application as exceeds the tee 
which would have been jiayable had it been iiresenteci 

before such day. 

Synopsis. 

1- scope. „ 

2. Review of Judgment. 8- Review of ° ■ „„ja 

3. Court-foe on review appUcatione. 6. Review in foma pauperis. 

4. Review relating to portion of 7. Computation of time. 

683. SOOPK, — Sections 14 and 15 deal Avith the refund of 
Court-fee stamps on revicAV applications. An application lor 


(11) Ibid. „ /loo-jx 

(12) Salyamurthi, p. 265; cf. Harida-^i Debi 
77 I.C. 61S=1923 Cal. 599=27 C.W.N. 646. 

to the High Court, for the refund of money deposited by the . . 

the preparation of a paper-book in an appeal, q , nn annliea- 

of Art. 1, Sch. II. to the Ac-t bear of Court-fee of Es. fudi an apphea^^ 

tion does not eonio witliiu the purview of S. 19 x* \ ^ 

is, thereforo, not exempt ftrom the payment of Court- ces;. 

(13) See, Satyamairthi, p. 266 (citing Civil Rules of Practice and 
Circular Orders of the Madras High Court, Vol. I, P* )’ 

(14) In the matter of Shagwanti, 39 I.C. 28=14 A.L.J. 671. 

(15) 9 W.R. 357. 

0—62 



490 


The Court-Fees Act. 


[Chap. III. 


review of judgment, if presented on or after the ninetieth day 
from tlie date of the decree, requires the full ad valorem Court-fee 
leviable on the plaint or memorandum of appeal. But, only one- 
half of this fee is levied when the application for review of jud®-- 
ment is presented before the ninetieth day from the date of the 
decree— vide. Art. 405 of Sch. I, Court-Foes Act. This section 
provides a measure of relief, in cases where the application for 
review is presented after 90 days. But the delay is not attribut¬ 
able to the petitioner s laches, and the Court has a discretionary 
power to direct a. refund of the difference between the amount 
paid and that which would have been payable, had the application 
been presented within ninety days. Such discretion has no neces¬ 
sary connection to the merits of the review petition. The next 
section provides for a refund of the Court-fee paid for the review 
application itself, over, and above what is payable on any other 
^PPli*^^fion to the Court, when the petitioner has succeeded in 
whole or in pait in his petition for review. Under S. 14, the only 
question is whether the delay in preferring the review petition, 
even beyond the 89th day of the decree, till Avhich date alone the 
concession rate of fee is leviable, is excusable, and is not 
due to any lachcfi on the pait of the petitioner. Under S. 15, the 
question of refund depends on the ultimate success or failure of the 
review petition on the ynerits. A refund under S. 15 is obligatory, 
not diseretionaiy. 

584. REVIEW OP JUDGMENT.—Section 114, of the Code 
of Civil Procedure gives a brief statement of the Court's general 
poAver of review, and the details and procedure are provided for 
in Order 47. 

585. COURT-FEE ON REVIEW APPLICATIONS.—Under 
Arts. 4 and 5, Sch. I, of the Court-Fees Act, the scheme is that 
concessional half-rate is to be paid only if the application for 
review of judgment is pre.sented before the ninetieth day from the 
date of the decree.The applicant may be entitled, for limitedion 
purposes to deduct the time spent in obtaining a copy of the 
decreed' or to get an alloAvance if the last day for filing the appli¬ 
cation falls on a Sunday or a holiday.^® But, for purposes of 
Court-fee, no such deduction of time is allowed,*® and the time 
occujjied in obtaining copies is not to be excluded.^® The Limita¬ 
tion Act, and the Court-Fees Act are not in pari materia,-^ and 
the provisions of S. 5 or S. 12 of the Limitation Act, cannot 
be applied to extend the period fixed in the Court-Fees Act for 


(16) Fasal v. Umar, 88 I.C. 1019=1925 Lah. 377=7 L.L.J. 129=26 
P.L.R. 167. 

(17) Ibid. 88 I.C. 1019=1925 Lah. 377. 

(18) S»ee, S. 4 of the Limitation Act. 

(19) Saj/e^ra Bibi v. Bhutnath, 15 I.C. 455=15 G.L.J. 505. 

(20) Jugal v. Jageswar, 2 I.C. 302. 

(21) In re, Kota, 9 Mad. 134. 
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the presentation of an application for review on payment of half- 
fee.^ 

586. REVIEW RELATING TO PORTION OF JUDG¬ 
MENT _The AllaiiabvVd High Court, held in the case 

of Sheikh Ali AJiniaci;-^ that the proper Court-fee payable on an 
application for review of judgment is the fee leviable on the 
plaint or memorandum of appeal in the suit in which the judg¬ 
ment sought to be reviewed was passed. The fee would be the 
same whether the application affects the whole of the decree or 
only a portion thereof as the Act draws no distinction beUNeen 
applications referring to the whole decree or only a portion of it 
The Court refused to read Art. 4, of Seh. I, of the Act, as it 
it ran: “The fee leviable on a plaint or memorandum ot appeal 
askino- for the same relief as that asked for in tlie application for 
review The Punjab Chief Court, agreed with the view 

of theAllahabad High Court, in holding that “no matter what 
may he the actual relief sought, the Court-fees leviahle is the 
fee actually leviahle upon the memorandum of appeal upon which 
the iud"ment, of which review is sought, was passed. Ihe 

Calcutta High Court took the same view, in Ariiidfllal v. 
Jogendm^ Chaiulrar« holding that “it is immaterial whether the 
applicant seeks a review of the judgment in respect of the whole 

or a fraction of the suhjeet-matter of the controversy ^ 't„? or 
ner fee for the application is the fee leviable on the plaint oi 
memorandum of appeal, whether the review affects the whole or 
a wart of the decree In Satijakripul Banerji v. Satyabikash 

slierji, it has been again held, that Court-fees on 
for a review of judgment are leviable on the value of the enti e 
cHim ‘rLuTt and not on the value of the relief sought for in 
fev"w proceedings. The words “the Plaint” do not ™ean an 

imaginary plaint which might ho filed at t ic annlica- 

cation for review and asking for the same re lef as in that appliea^ 

tion.-'* But, the Madras,“ ''‘“'I r'cnurt in the c^^^^ 

trary have been followed by the Madras High Court in the cas 


(22) Jtuldu Mai V. Sablut, 39 P.R. 1879. 

1 T O 900 —a A Li J • 215^31 All* 294. 

^24) Cbnipare, 7 Mad.' H. C. Rep. app. 1- 
■was adopted, cf. also, In re MaiuTliar . buHi/ v MoUmnmad Vsir 

-witliout hesitation**); see, ^ Frasad, 18 
Ali Sarkar, 3 C.W.N. 292; and Imda<l Jlassun Kha,i 

'^’^(2^) ML Husama v. ML Sahib Nur, 20 I.C. 3=254 P.L.R- 1913=159 
(26) 82 I.C. 297=28 C.W.N. 403=39 ^‘ ^ ' 2 * 0 ^ 9 ^—31 

(29) Proceedings 16th January, 1872, 7 M.H.C.R. app. 1- 

(30) In re Manohar G.. . Tambekar, 4 Bom. 26. . . . 
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of In re Punyu NaJiako,^^ and it was held that where a judgment 
in appeal was passed before the increase in the Court-fees under 
the Madras Court-Fees (Amendment) Act of 1922 came into force, 
and a review application was put in after the amended Act was 
passed, that the Court-fee leviable on such application must be 
calculated as if the application foi* review were a memorandum 

of appeal for the relief sought for, and that the fee was leviable 
according to the new scale.®^ 

587. REVIEW^ OF ORDER.—An application for review 
of an interloeutoiy order of remand for further enquiry is no 
doubt an application for a review of “judgment”, because this 
expression is defined as meaning the statement given by the Judge 
of the grounds of a decree or order, but from the language of 
Arts. 4 and 5 of the Court-Fees Act it is clear that they deal with 
judgments ending in a decree. Consequently, reviews against 
such orders may be presented on an application stamped under 
Sell, ir, Alt. 1.®^ 

588. REVIEIV IN FORMA PAUPERIS.—When an appli¬ 
cation for review is ijre.sented in a suit in forvui pauperis, that 
application, like the jilaint in the suit, is not liable to any Court- 
fee.;*^ But, the Rangoon High Court has held that the Court has 
no inherent power to give leave to prosecute an application for 
review in forma pauperis, and it cannot be considered to be a con¬ 
tinuation of the appeal.^^ Where plaintiff-appellant had not asked 
for, or obtained leave to sue or appeal as a pauper, but after dis¬ 
missal of his appeal, he applied for review of judgment in forma 
pauperis, it was held by the Punjab Chief Court tliat neither the 
Civil Procedure Code nor the Court-Fees Act contemplates or 
provides for an application for review of judgment in formjct 
pauperis, and the petitioner for review, who had not b^'en declared 
a pauper in any of the earlier stages of the case, had to file the usual 
stamp required by law on his application.®® 

589. COMPUTATION OF TIME.—In computing the 

period of eighty-nine days from the date of decree, within which 
an application for review of judgment may be presented on pay¬ 
ment of half the fee leviable on the plaint, or memorandum of 
appeal, the time during which the Court is closed for vacation 
cannot be excluded.®^ “Section 14, of the Court-Fees Act treats 
every application presented on or after the ninetieth day as pre- 

(31) 100 I.C!. 72=52 M.L.J. 128=25 L.W. 203=(1927) M.W.N. 
101=38 M.L.T. 40=1927 Mad. 360=50 Miad. 488. 

(32) Ibid. 100 I.C. 72=1927 Mad. 360=50 Mad. 488. 

(33) Jagannath Prasad v. MulcJunnd, 1 I.C. 999=31 All. 262=6 A. 
Ii.J. 151: follows De So-uza v. Seoretarg of State, B.P.J. (1892) 385 
(Application to High Court chargeable with a fee of Us. 2) . 

(34) Vmda Bibi v, Naima Bibi, 20 All. 410. 

(35) ila Nycin Yore v. P. D. Patel, 127 I.C. 470=1930 Rang. 280 
=& Rang. 423. 

(36) Karam Khan v. Buta Khan, 91 P.R. 1895. 

(37) In re Kota, 9 Mad. 134=9 Mad. Jur. 423; also see' Sayera v- 
Bhutnath, 15 I.C. 455=15 O.Ii.J. 505 (P. N. 25, below). 


r 
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sentcd out of time, and authorizes the Court to refund the excess 
stamp in its discretion, unless the delay is caused by the appli¬ 
cant’s laches. According to it, there may be delay, but it may 
not amount to laches, and in such cases the Court is to have dis- 
eretiop. When the delay amounts to laches, no refund is to be 
made. The apparent intention is to require full stamp in every 
case of delay after the eij>:hty-ninth day from the date of the decree, 
and to permit a refund at the discretion of the Judj?e when the 
delay is not due to the applicant’s laches.^® The section shows 
that full stamp must be paid in all cases after the ei"htyninth 
day, wliatever the cause of the delay, but it allows the Court to 
certify for a refund if satisfied that the delay was not caused by 
the applicant’s laches.^^ The Calcutta High Court has taken the 
same view in two early cases. In in re Doorga Froaanno Ghosh 
where the application for review of judgment was filed on the 
re-opening day of the High Coux't after vacation, but after the 
ninetieth day fell during the vacation, it was held that full fee 
leviable on the memorandum of appeal must be paid in the first 
instance, but that the Court, if satisfied that the delay was not 
caused by the laches of the applicant, might direct a refund of 
of one half of such fee. Similar view was taken in Sayoxv Bihi 
V. where it was held that when an application for 

review of judgment is filed on the ninetieth day, the eightyninth 
being Sunday, it must be stamped with the full fee leviable on the 
plaint, or the memorandum of appeal, as the case may be. The 
date of the decree, is taken to be the date of the signing the 

decree, ^nd the date of presentation to the stamp reporter is the 
proper date for computation.^^ If the eightyninth day is a holiday, 
and the petition is filed on the ninetieth day. the Calcutta High 
Court now takes this modified view that it holds it to be an idle 
formality to insist upon the payment of the full Court-fee, and 
then to issue a refund certificate.^"* 


1S. Where an application for a review of 

,iiidgment is admitted, and where, on 
the rehearing, the Court reverses or 
modifies its former decision on the 
ground of mistake in law or fact, the 
applicant shall be entitled to a certifi¬ 
cate from the Court authorizing him to receive back 
from the Collector so much of the fee paid on the 


Refund where 
Court reverses or 
modifies its former 
decision on ground 
of mistake. 


(38) In re Kota, a M:ad. 134, Per MutJiu,<twami Ayyar, J. 

(39) Thid. 9 Mad. 134; Per Hutchivs, J. 

(40) 9 O.n.R. 479. 

(4h) 15 I.C. 455=15 O.L.J. 505. 

(42) KaUpaOa v. Selchar, 35 I.C. 348=24 C.L.J. 235. 

(43) Nowrang v. Janardhan, 1924 Cal. 994=80 I.C. 294; also see Kali- 
pada V. Sehhar, 35 I.C. 348=24 C.L.J. 235. 

(44) Nowrang v. Janardlian, 80 1.0. 294=1924 Cal. 994; cf. 9 Mad. 
134; and 15 O.L.J. 505=15 I.C. 455. 
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[application] as exceeds the fee payable on any other 
application to such Court under the second schedule 
to this Act. No. 1, clause (h) or clause (d). 

But, nothing in the former part of this section 
shall entitle the applicant to such certilicate where 
the reversal or modification is due, wholly or in part 
to fresh evidence Avhich might have been produced at 
the original heax’ing. 

Syyiopsis. 

1. Amendment. 4. Conditions to be fulfilled under 

2. Scope. this section. 

3. Inherent power of the Court. 

590. AMENDMENT.—The word ^'application^* has been, 
substituted for tiie original words “plaint or memorandum of 
appeal,by the Coui*t-Fces Amendment Act, XX of 1S70. 

591. SCOPE.—This section authorises a successful appli¬ 
cant for review of judgment, save when he succeeds wholly or in 
I^art on the ground of fresh evidence, wliicli he could not produce 
at the original hearing, to receive back nearly the whole of his fee 
he had to pay on his application for review.'*'* The refund of 
Court-fee is obligatoiy under tliis section where the application is 
admitted to hearing, and as a result the original judgment is 
"reversed or modified,** on the ground of "mistake hi law or 
fact.** The policy of the Lcgislatm-e is based on the equitable 
ground of not charging twice over for the same judgment, which 
but for the mistake aforesaid should have been delivered in the 
fii’st instance by the very same Court. A review petition granted 
on the ground of discoveiy of fresh evidence has, however, been 
excepted from the application of this equitable principle, and the 
section enacts that where the success of a party is due to the pro¬ 
duction on the second occasion of some fresh evidence, which might 
have been produced at the original hearing, no such refund will be 
allowed. 

The section applies where the petitioner succeeds wholly in 
getting the judgment revei-sed, or in part in obtaining a modifi¬ 
cation in the judgment.**® The amount refundable is all but the 
fee payable on an ordinary'- application to Court. 

592. INHERENT POWERS OF COURT.—Even in eases 
where S. 15 is inapplicable, the Court has power, under S. 151, 
Civil Procedure Code, to order a refund of Court-fees to meet the 
ends of justice, and to prevent an abuse of the process of Court.^^ 
The Court has the power under S. 151, Civil Procedure Code, to 
grant a certificate in cases not covered by S. 13, 14 and 15, Court- 

(45) In the matter of Shexlch Maqhul Ahmad, 1 I.G. 209=31 
All. 294 (299). 

(46) In the matter of Sheik Maqbiil AJimad, 1 I.C. 209=31 All. 294. 

(47) C. r. A. If. Cl^ettiar v. Ko Fna Byi, 7 Bang. 88=1929 Bang 158 
=117 I.C. 585. 
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Fees Act.^ The mere fact that the petition for review refers to 
S. 151, Civil Procedure Code, as the additional autliority for 
allowing refund of Couit-fee, is no bar to the order of refund being 
made under this section in apjn’opriate cases."*® Tlie Court can 
act in the exercise of its inherent powers where it was misled by 
the appellant practising a fraud on the Court.^® The mistake to 
be corrected may be one of fact or of law; even a mei'c clerical or 
ax'ithmetical error, can be corrected under S. 151 or S. 152, Civil 
Procedure Code, and a refund of the Court-fee can be directed 
without reference to Court’s powei*s under S. 15 of the Court-Fees 
Act.^ A delay of six months in making the application for refund 
is no bar to grant of relief under this section." 


593. CONDITIONS TO BE FULFILLED.—In onler to 
attract the operation of S. 15 of the Court-Fees Act the conditions 
requisite are that there should be an application for review of 
judgment, that it should have been admitted, that on the rehearing 
the Court should have revei-sed or modified its former decision on 
the ground of mistake in law or fact and that such reversal oi 
modification was not due to fresh evidence which might have been 
produced at the original hearing* but which lie did not 
produce.^ The terms of this section are not in exact 
accordance with the provision in tlie Civil Procedure Code. 
Where the ground of review is the discovery of fresh evidence, a 
petitioner has to satisfy the Court that there was no rennssness on 
his part in adducing all possible evidence at the trial: c.g., by 
proving that the evidence was not known to the applicant and 
could not have been produced by him by the exercise of due 
dUigence at the time when the decree was passed.'> \\ here ii’esh 
evidence is discovered after judgment has been given, and the 
ertdence is such that witli diligence the party mieht luiucr the 
circumstances, have obtained before or during the trial oi t ic 
suit, the application would be dismissed.® Stress thcie ore 

(48) Also see, ViJaijalakshmi v. Snniva.sa T^nnar 1034 

Ifohaimnad Sadiq Ali Khan v. AH Abbas, l.>33 Oudh I* A ^ ^ ^e. 

588=10 O.W.N. 292, (U^eUJ, that a Court has .iV*’*?*^*®^*®*' Ihn Qs 13 

fund of Court-fees in eases which do not fall withm any of the Ss. 13, 

14 and 15 of Court-Fees Act). _lood. 

(49) Probhas Kumar GariguU v. Nithar IaiI GanguU, 84 I.C. 2/8— - 

Cal. .1054. , 

(50) Peary Chowhdhry v. Sonoo Bas, 27 I.C. 628=19 C.W.N. 419. 

(1) See F.N. (3) above. 

(2) Tej iVaram Singh v. Secretary of State, 10 Pat. 649. 

(3) Probbas Kumar v. Nithar Lai, 84 I.C. 278 (279), al 
Narain v. Secretary of State, 10 Pat. 649. 

(4) In the matter of Sheilh Maqbul Ahmed, 1 I.C'. 209=31 All. 294 
(299). 

(5) Nundo Lai Mulliclc v, Punchanan ifuhhcrjec, 43 I.C. 484 (493)=^ 
45 Cal. 60=21 C.W.N. 1076=26 C.L.J. 187. 

(6) Keasowji lasur v. G. I. P. Py- Coy., 31 Bom. 381 P.C.—9 Bom.L.R. 
671=34 r,.A. 115 P.C.j also see Chiranjilal v. Tulsi Earn Jankxdas, bG I.C. 
734 (738)=31 C.L.J. 134=47 Cal. 568 (Court has betore admitting a 
review appUcation to come to the finding whether duo dihgeuce was exercised 
•with regard to the production of such evidence at the trial;* 


also SCO Tej 
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cannot be laid on the word might in S. 15, as meaning anything 
different from could. The mistake may be one of law or fact i.e., 
xiny kind of mistake which would be sufficient for the success of a 
review application. 


1 < 3 . [Bepealed.'l* 


1 V. 


Multifarious suits. 


"Where a suit embraces two or more 
distinct subjects, the plaint or 
memorandum of appeal shall be 
chargeable with the aggregate amount of the fees to 
which the plaints or memoranda of appeal in suits 
embracing separately each of such subjects would be 
liable under this Act. 


Nothing in the former part of this section shall 
be deemed to affect the power conferred by the Code 
of Civil Procedure, section 9 (now O. 2, R. 6, C. P. C., 
V of 1908.) 


Synopsis. 


1. Amendments. 

2. Object of the section. 

3. Scope and application. 

4. “Distinct subjects”, meaning of. 

6. niustrative cases. 

i. Suit for a balance due on a 

khata. 

ii. Suits on different bundia, 

pro-notes, deposits, mort¬ 
gages, etc. 

iii. Suit for debt guaranteed by 

different guarantors. 

iv. Single cause of action—with 

one alternate relief. 

V. Suits for possession and 
mesne profits—single 

cause of action. 

vi. Suits for one main relief— 

single cause of action. 

vii. Single cause of action—col¬ 

lective suits. 


viil. Different causes of action— 
with alternate reliefs. 
ix. Suits comprising distinct 
subjects. 

X. Suit for damages and injunc¬ 
tion. 

xi. Suit for inheritance, and as 
legatee. 

xii. Suit for possession and mesne 

profits—distinct cause of 
action. 

xiii. Suit for partition and ac¬ 

counts. 

xiv. Suits for redemption. 

XV. Different causes of action— 
suits for two or more re¬ 
liefs. 

6. Costs in appeal. 

7. Consolidation of suits or appeals. 

8. Maximum limit. 


•The repealed section ran as follows:— 

* ^ When any appeal is presented to a Civil Court not against the 
a decision but only against so much thereof as relates to a portion 
subject-matter of the suit, and on the hearing of such appeal respondent 
takes under S. 561 of the Code of Civil Procedure an objection to a^ part 
of the said decision other than the part appealed against, the Court sbaii 
not hear such objection until the respondent shall have paid^an additiona 
Court-fee. which would have been payable had the appeal comprised the pa^ 
of the decision so objected to.»' This section requires no 
been reiiealed by Schedule V of the Code of CS.vil Procedure^ 19 , 

unnecessary in view of the insertion of the word ‘‘cross-objection, m 
Sch. I of this Act. The Schedule V of the Code has since been repeaiea, 
but ivithout expressly enacting the restoration of this section. 
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594. AMKNDMSNTS.—The words ‘'or cross-objection** 
liave been inseited after tlie words “memorandum of appeal,*’ by 
Act II of 1922, Bihar and Orissa Court -Fees (Amendment) Act.' 

By Act V of 1922, Madras Coui't-Fees (Amendment) Act, the 
words “memorandum of appeal” in S. 17, Coui*t-Fees Act, 1870 
shall include “a memorandum of cross-objections” in all places 
where tlie words ‘memox*andum of appeal' occur in the principal 
Act. 

595. OBJECT OF THE SECTION.—The plain object of 
the rule laid down in S. 17 of the Court-Fees Act was to prevent 
loss to the revemte hy the joinder of separate causes of action in 
one suit, whether the reliefs sought were alternative or cumulative, 
the fees to be paid being the same as if separate suits had been 
liled.^ The value for purposes of appeal is quite irrespective of 
the value for purposes of Court-fee tinder S. 17 of the Court-Fees 
Act. Neither S. 8 of the Suits Valuation Act, nor the general 
rule, that the- value for Court-fee governs the value for jurisdiction, 
can be applied to cases in which separate reliefs, no one of which 
exceeds the value of the property in suit, are claimed in the alter¬ 
native in respect of that property'; that the value for purposes of 
jurisdiction or further appeal in such a suit must be the market- 
value of the property.^ 

596. SCOPE AND APPLICATION. —(1) ApriacATiox to 

SUITS AND APPE-VLS. —S. 17 of the Court-Fcos Act, applies to suits 
and appeals from suits, and not to applications, and appeals from 
orders passed on applications.^ AVhero a number of tenants were 
joined as defendants in a proceeding for settlement of rents under 
S. 104 (2) of the Bengal Tenancy Act, it was held that the pro¬ 
ceedings in the ease could not properly be regarded as a ftttif, and 
that S. 17 of the Court-Fees Act was inapplicable**" 

(2) Aeternative or comulative REEiEPS.— In case of 
alternative reliefs Court-fee need be paid only in respect of one 
relief which appears to be of higher value,^’^ or which renuires a 
higher Court-fee, the greater being taken to include the less.’^ But 


(7) mir Ilahi v. Uvxar Balcfih, 0 T.C. 715=41 P.R. IHIO; al.so see Mt. 
Faitma Begam v. Muhammad Zalcaria, 96 P.R. 1895. 

(8) Ihid. 6 I.a. 715=41 P.R. 1910; also see 96 P.R. 1899. 

{Seld, that the Suits Valuation Act contains no rule corrcspomling to S. 17, 
for Oourt'foei purposes). 

(9) Bhanpatmal Bewanchand v. Lahhchand Sard/irilal, 1933 Rii^ 343 
(344); also see Vpadhya TJutkur v. Persidh Singh, 23 Cal. 723 (F.B.). 

(10) 23 Cal. 723, (F.B.), supra. - 

(11) Sec comments, under S. 7, ante; citing 6 Bom. 302; 15 Bom. 82; 
73 I.C. 709=1923 Bah. 456; 96 I.O. 826=1926 Lah. 467; 78 I.C. 530— 
1925 Pat. 193, also see Ananda v. Laxman, 120 I.C. 411—1930 isag. oo. 

(12) 78 I.C. 530=1925 Pat. 193; 1932 Mad. 158 (159)=34 LIW. 
837=62 M.Ii.J. 151; also see 100 I.C. 913, citing 44 I.C, 143 (Pat.) 
(ITeld, that S. 17 does not apply where alternate reliefs are claimed for). 

0—63 
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the Bo^nibay and Patxa view, that S. 17 of the Court-Fees Act does 
not apply to the case of alternative reliefs, where the larger of the 
two reliefs sought determines the amount of the stamp, and that this 
section is applicable only to a case of cumulative reliefs sought by 
the plaintiff, is not accepted as correct by several High Courts.^^ In 
KeelakaiKUimi- v. AnanthakHshyia Ayyar}^ the IMadras High Court 
observed that *‘no doubt the second paragraph of the section refer¬ 
ring to S. 45 (2), Civil Procedure Code (now O. II, R. 6), refers to 
cases where prim<i facie the relief sought is cumulative but the 
general words of the first paragraph of the section cannot be limited 
to the class of cases dealt with by the second paragraph which was 
introduced ex majore caufela in order to prevent the first paragraph 
being construed as intended to restrict the power of the Couifs in 
regard to joinder of causes of action and this view was followed 
by the Nagpur Judicial Commissioner's Court in the case of 
Dharmchand v. GoreUd}'* The Nagpur Court has held that S. 17 
of the Couit-Fees Act applies to altemative reliefs claimed with 
reference to more causes of action than one, and that the operation 
of the section is not necessarily confined to cases whore cumulative 
reliefs are claimed.’*'* If the suit embraces two distinct claims, 
though in the alternative, separate Court-fee must be paid on each 
part of the claim.But, if reliefs ai*e claimed in the alternative 
with reference to the same cause of action, S. 17 has no application, 
and the same rule will apply where the relief claimed is one and the 
same, though the claim is sought to be made out on distinct and 
alternate grounds.’® The High Courts of Allahabad,’® Madras,®® 
and the Punjab Chief Court, have taken the view in several cases 
that S. 17 applies to cases where reliefs are asked, in the alternative, 
but in respect of different causes of action. 

597. “DISTINCT SUBJECTS"—Meaning of.—The term 
“district subjects" is not defined, and its interpretation has caused 
a considerable confusion. But the High Courts of Allahabad,®* 


(1.3) See C Bom. 302 and 15 Bom. 82. 

(14) 30 Mad'. 61=16 M.L.J. 462=1 M.L.T. 426. 

(15) 47 I.C. 886 (Xag.). 

(16) Ihid. 

(17) BirOeram v. Bameharan, 78 I.C. 703=1924 Nag. 169; Jatvahir 
Singh v. Baldeo Prasad, 11 O.C. 173. 

(18) Ananda v. Ixiaman, 120 I.C. 411=1930 Nag. 55. 

(19) Bashinutunnessa v. Muhammad Abdul BaHm, 29 All. 155 (157) 
=1907 A.W.N. 4=4 A.L.J. 127. 

(20) Neeldkandhaji v. Anantanarayan, 30 Mad. 61, also see 96 P.R. 
1895; and 41 P.R. 1910. 

(21) Chamaili Bani v. Bamdei, 1 AU. 552; Mulchatud v. Shib Charanlal, 
a AU. 676 (F.B.); Chedital v. Kiraiie Chand, 2 AU. 682 (F..B.); Bafer- 
enco uiidor the Court-Fees Act, 16 All* 401; Dutga Frtwdd v* Purander, 27 
AU* 186* 
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Calcutta,-- Lahore,^Indras.-^ Patna,and Ranproon,-® as also 
the Nagpur-^ and Oudh-’^ Courts, are now practically agreed that 
the expression distinct subjects” is synonymous with separate 
causes of action; and tliat ‘‘cause of action” means “every fact 
which would be necessary for the plaintiff to in order to 

support his right to the judgment of the Court;”-® 

The leading case is the Pull Bench ruling of the Allahabad 
High Court in Chamalai v. Rdindat.^'* Stuart. C.J., observed tliat 
“two or more distinct subjects are to be so chargeable as being dis¬ 
tinct caiu^tes of action, and it is not enough that the distinct subjects 
should be merely separate and distinct matters embraced in the 
claim.” In this case the distinct subjects in the suit were (1) 
possession of land, (2) possession of liouse, (^1) mesne i)rofits, and 
(4) damages. T!ie effect of this rulings, in wlueli tlie other 
Judges concurred, with slight modifications, is that the words two 
or more distinct subjects, in S. 17, mean two or moi’e distinct 
causes of action. l)ut that if one cause of action includes mattei's 
which may be made the subject of sepanite suit they must be 
charged separately under S. 17. This ruling was affirmed in the 
other Full Bench* case of Mtd Chand v. Shih Chnvantalf^^ where 
it was held that S. 17 of the Court-Fees Act “plainly relates to 
multifarious suits, which are allowable by S. 45 of the Code of 
Civil ProftedAire.” This supidies the principle by means of which 
one may solve the difficulty. “Distinct subjects, must for the 
purposes of the Court-Fees Act, be distinct and separate claims 
or causes of action in single and separate suits, but which foi the 
purpose of jurisdiction, or the convenience of procedure may be 
united in one suit.®- Stuart, C. J., adds that in S. 17 distinct 


(22) Kwhori Lol Soy v. Sharut 

ceswar Pro-^arl v. Jswardhari, 22 J- 5/; 

idra, 32 O.W.N. 669; SatishcJuindro v. Kabdatfi, -6 . W.rs. i m . 


Dhakeswar 

(23) Fatima v. Muhammad, 96 P.R. 1895; Saja v. Muttah, 19-6 I/ali. 

467. 

(24) Sundara Samauujam v. Sivaliiiffam PdUiJ. 47, 

Mad. 360=45 M.L.J. 431; Neclakanthan v. Amintanaiayaiia, 30 .La . 

=16 M.L.J. 462; Vevachilaya v. Pannathal, 18 Mad. 4.>J. 

(25) Waziri Begum v. Shashi Bhushmn 2 Pat. 

I.O. 685=4 P.L.J. 197; Mahanth Sum Narani v. ^922 

405=110 I.C. 191=1928 Pat. 274; also v 

Pat. 359; E.I.Sy. v. Ahmadikhan, 1924 Pat. 590; Sitabamn Jha Pandey 

' I^kenath Misfdr; 3 Pat. 618. 4 t oao 

(26) In re (P.L.B.M.N.) Perchiappa Chetty v. Benaal v 

(F.B.); Zamal \’. Cyxil Brad, 36 I.C. 883; In re Banlc of Bengal v. 

Mutlxia Chetty, 30 I.C. 705. 

(27) Vharam Chand v. GoreJal, 47 I.C. 886; Btrderum v 
1924 Nag. 169. 

(28) 11 O.C. 173 {Jawahor S'mgh v. Baldeo Parshad). 

(29) Murti v. Bola Sam, 16 All. 165 (F.U.); 

Bom. 368, Saghuiiathan v. Govind Narain; 22 Bom. 4oi. 

(30) 1 AU. 552 (F.B.). 

(31) 2 AU. 676 (F.B.). 

(32) 2 AU. 676 (F.B.). 


Sujncharan; 


Manilal; 29 
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subjects” are described as distinct subjects in suits embracing 
separately each of sucJt subjects,” which mean distinct and 
separate causes of action in distinct and separate suits.®® The 
result of this case is that the Court unanimously held that S. 17 
of the Court-Fees Act refers to multifarious suits,” i.e., to suits 
in which separate and distinct causes of action had been joined 
under the Civil Procedure Code, and not to a suit in which there 
was only one cause of action.®^ In a later case, Chedilal v. 
Kirath Cliandj the same test was applied whether the suit was or 
was not multifarious, and the Court adhered to the principle of 
the above eases, but differed as to its application. The Full 
Bench of the Calcutta High Court in Kishore Lai v. Sharut 
CJiander,^^ held that in a suit for possession and for 7nesne profits, 
the claim for the separate reliefs was to be taken as one entire 
claim. The above cases were discussed, and relied upon by 
Burkitt, J., in the ease of Reference U7ider the Court-Fees Act 
S. 5,®^ to hold that the terms '‘two or more distinct subjects” in 
S. 17 of the Act are equivalent to two or more distinct causes of 
action “in a multifarious suit joined \inder the provisions of the 
Civil Procedure Code.” The Lower Burma Chief Court has 
similarly held in the Full Bench ease of Pcrchiappa Chetty v. 
Po that the words “distinct subjects” where synonymous 

with distinct causes of a^'tion: and the contention was over¬ 
ruled that S. 17 was to be read with S. 7 of the Act. The Madras 
High Court observed in the case of Ncelkanthan v. Ananthw 
Krishna?^ that the phrase “two or more distinct subjects” in 
S. 17 may not admit of precise definition applicable to all cases, 
and it may be that where reliefs are claimed in the alternative 
with reference to the same cause of action, S. 17, would not 
govern the cases: that may also be so where the relief claimed is 
one and the same, although the claim is sought to be made out on 
distinct and alternate grounds.” A Full Bench of the Madras 
High Court has recently obseiwed that the preponderance of 
authority, and the long continued practice in several High 
Courts is in favour of the above view. There is no definition of 
the word “subject,” in the Act, and the High Court did not 
attempt to define it, but expressed that they should be guided only 
by the long coui*se of practice.®® The Patna High Court has 
taken this view in several cases. It was observed in Naurata^i v. 
Stepheixson*^ that “two views are possible. One view is that the 
word “subject” relates back to S. 7, where the varied subjects 
of suits are divided under various heads, and, that the intention 
of S. 17 is that w'here a suit comprises of two or more of the 
various subjects named in S. 7, the provisions of S. 17, would 

(33) 2 All. C76 (F.B.). 

(34) 16 All, 401 (406). 

(35) 8 Cal. 593 (F.B.). 

(36) 16 All. 401=14 A.W.N. (1894) 124. 

(37) 4 I.C. 289=5 L.B.R. 94 (F.B.). 

(38) 30 Mad. 61 (64). 

(39) Fartfieshwar Pattnr^s c<isey 1930 Afad. 833 (F.B.). 

(40) 50 I.C. 470=1922 Pat. 359=1922 P.H.C.C. 79. 
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apply. The other view is that the word “subject”, used in S. 17, 
means ‘cause of action’ and is not to be interpreted with refer¬ 
ence to S. 7”.'*' ^lost of the Iligrh Courts now follow this latter 


meaning: and the Patna High Court also holds that the word 
“subject” in S. 17. means “cause of action,” and is not to be 
interpreted with reference to the division of subjects adopted in 
S. 7 of the Act."*- The Nagpur Judicial Commissioner follows 
Madras ruling in Neelkantha’s case.^^ 

598. ILLUSTRATIVE CASES.— (1^ Suit for Balance 

DUE ON A Khata—ONE CAUSE OF ACTION : Bearing in mind, the 
interpretation of ''disthict subjects'* as given above, it would be 
clear that where the “cause of action,” viz.y the whole set of 
facts alleged by the plaintiff as grounds for the relief claimed in 
the suit, is a single cause of action, with only one main relief, 
S. 17 can have no application wliatsoever. In the Bombay Full 
Bench case of Iliralal MoficJunul v. Oaytpfit Lahanu,^^ the general 
principle applicable to suits for recoveiy of money on the balance 
due to plaintiff, by the defendant on a Kha>ta account, in respect 
of several separate transactions which took place on different 
dates is thus stated:—“Wliere a tradesman has a bill against a 
party for any account in which the items are so connected together 
that'it appears that the dealing is not intended to terminate with 
one contract, but to be continuous, so that one item, if not paid, 
shall be united with another and form one continuous demand, 
the whole together forms but one canste of action- and cannot be 
divided”. The earlier Bombay case of Uamchandra v. Appa./u'* 
where the several items in the Khaia were held to constitute “dis¬ 
tinct subjects” within the contemplation of S. 17 of the Court- 
Fees Act, on the ground that they were not so connected togethm- 
as to form one subject, was not approved, and it was held tliat in 
a suit for a balance due on a Khata, which would ordinarily con¬ 
tain a number of items, each item does not constitute a distinct 
subject. The subject-matter of the suit is the balance dim on 
the account, and therefore, the Court-fee payable is the Court-fee 
on the aggregate amount, and not on each item in tlm 
The Calcutta cases in Anderson right & Co. v. Kalagarlf^^ 
and Kedar Nath v. Din-ohandhu^^ were cited. 

(2) Suit on different Hundis, Pro-notes, deposits. 
Mortgages, Etc.—Different causes op action .—Where 


rTffi/ Coy. V. Ahmed Khan, 7S1.C- 415-1&24 

(He/d. flmt'the word ‘subject^ in S. 17 


(41) 50 I.C. 470, supra. 

(42) Ibid, also see 
Pat. 596; also see Sam . 

Pat. 274=7 Pat. 402=&P.L.T. 199 (Held ^ 

of the Court-Fees Act means cause of action ). ,, 

(43) Hirde Ram v. Ramcharan. 78 I.C. 703=1924 Nag. 109 follows, 

30 Mad. 61=16 M.L.J. 462=1 M.L.T. 426. 

(44) 64 I.C. 486=23 Bom.L.B. 995=46 Bom. 142—192.. Bom. 37 d 

(F.B.). 

(45) (1887) P.J. 271. 

(46) Per Uael^eod, C. J. in 64 I.C. 486 (F.B.), supra. 

(47) 12 Cal. 339. 

(48) 31 I.C. 626=42 Cal. 1043=19 C.W.N. 724. 
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the plaintiff brings his claim to recover money due 
from the defendant, on the basis of three separate hundis, 
each of which would afford a separate cause of action, 
the suit would embrace three separate and distinct subjects, and 
the Court-fee on plaint, or memorandum of appeal, would be 
chargeable with the aggregate amount of the fees to which the 
plaints and memoranda of appeal in suits embracing separately 
each of such subjects would be liable iinder the Couil-fees Act.'*® 
Similarly, a suit for the recovery of three separate deposits is a 
suit embracing three distinct subjects. The fact that the plain¬ 
tiff made one demand for all the three deposits would not make 
the subjects any the less distinct,^® because tlie proof of demand 
was not necessary for obtaining judgment.^ Where the balance 
of account lias been struck, and in settlement of the account, the 
debtor on one and the same date makes in favour of his creditor 
three pro-notes payable on demand for sums amounting in the 
aggregate to the balance so found to be due from him, and the 
payee thereafter brings one suit against the maker in respect of 
his claims upon all the promissory notes, such a suit embraces 
three “distinct subjects” within the meaning of S. 17 of the 
Act. as there are three distinct causes of action present.® Again, 
where several promissory notes have been made, on different 
dates, by the same debtor in favour of the same payee in respect 
of the sums advanced by the latter to the former on different 
dates, and the payee brings one suit against the maker in respect 
of his claim upon all the proinissoiy-notes, .‘‘•auh suit embraces 
distinct subjects within the meaning of S. 17 of the Court-Fees 
Act.^ Take another case. A person holding two mortgages from 
the same mortgagor lu’pothecating the same propeifies, and even 
when the due date in both is the .same, can bring suits separately 
on the two bonds. In other words, there is nothing to prevent a 
mortgagee from suing on the first mortgage without joining the 
second mortgage and vice versa. In this case, therefore, the two 
mortgages are separate subjects under S. 17 of the 
Court-Fees Act."* Thus, where two distinct mortgages arc succes¬ 
sively executed by the same debtor in respect of the same pro¬ 
perty, and in favour of the same creditor, the causes of action on 
the two mortgages are distinct, and, although it is open to the 
mortgagee in bringing a suit upon the first mortgage to include 

(49) Parshotam LeiJ v. Lachnian Das, 9 All. 252=(1887) 7 A.W.N. 42. 

(50) M. M. Pamoswami Chettiar v. A. S. P. L. V, B. Bamaswami 
Chettiar, 1931 Mad. 712=134 I.G. 988, 

(1) 1931 Mad. 712=134 I.C, 988, supra; cf. E. I. By. Company v. 
Ahwadi KIkmi, 1924 Pat. 596; wli?Te the demand was essential, and >vithout 
the demand there could be no cause of action. 

(2) P. L. B. M. X. Percliiappa Cheiiy v. Po Kin, 4 1. C. 289— 

5 li.B.R. 94, (F.B.); also see Secretary of State v. Ayyasami Chettiar, 
1933 Mad. 178 {Held, that amount of Court-fee payable is on basis of 
separate, plaints filed for each of the several distinct claims, all of whicli 
the suit embraces). 

(3) Ihid. 4 I.C. 289=5 L.B.B. 94, (F.B,). 

(4) Wasiri Begum v. Shashi Bhushan Boy^ 1924 Pat. 77—2 Pat. 

4 P.Ii.T. 546=(1923) P.H.O.C. 293=74 V. C. 820; also see I. C. 686 
(a suit upon two separate mortgage bonds). 
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the claim on the second mortgage, that course is not obligatory 
upon him: and, unless the' plaiutitf is restrained by any covenant in 
either of them, he may obtain separate sales,^ subject, however, to 
this reservation that he cannot sell the property twice over, nor sell 
it under the second decree subject to the first.'^ A Full Bench 
of the ^Madras High Court has held in SubramauM Aiyar v. 
Balasuhramunia Aujar/ that a moitgagec having several mort¬ 
gages on the same property is entitled to treat them as separate 
causes of action and is not bound to bring one suit on all mort¬ 
gages. It is therefore, open to a mortgagee holding more than 
one moi’tgage on the same x^roperty to bring a suit for the recovery 
of his debt one only under one of the mortgages and to sell the 
property under the decree in that suit subject to liis rights under 

a pi'ior mortgage.® 

(3) Suit for debt guaranteed by different guarantors. 

_Different causes of action. —AVhere tlie plaintiff 

sues the principal debtor on a cash credit account, 

and also in the same suit seeks decrees against tlie 
several persons who have guaranteed that account for the full 
amounts to which they have guaranteed it. by separate promotes, 
or mortgages, the plaint is chargeable under S. 17 of the Court- 
Fees Act with the aggi'egate amounts of fees due on the 
claimed from each and all the guarantors separately. As 
regards the principal debtor the cause of action is the agreement 
as to the cash credit account and the amount due. As regards 
each guarantor it is these facts plus the contract of guarantee. 
The foi-mer facts are common to the cause of action against each 
guarantor, supplemented by separate and distinct contracts ot 

guarantee in the case of each.^*^ 

(4) Single c.ause of action, with one alt^nate relief. 
—Section 17 is not applicable where plaintiff’s claim d; 
a single cause of action, and the prayer is for one le it . i- 
is this the case Avhere plaintiff claims one of two or ’ 

in the alternative, arising out of the single cause of action 
A suit to recover certain property wrongly sold m 
the amount realized by sale of the property a 
possession of certain land, or in the alternative for a 
Rs. 60 per annum in lieu of the profits of land; » ^uit ^ the 
recovery of money and variou s articles left in the ci s __ 

(5) Sunder Singh t. BhoJer, 20 All. 322 (F.B.). oqo— 9 -^ C 

(6) Nila Soy v. Aairbad MandaT, 60 811* 

W.K. 129; also see Keshaoram Dudavram, 30 Bom. 

(7) 30 I.C. 317=29 M.B.J. 195=38 ^tad. ^ y.j. 

(8) Ibid. 30 I.C. 317 (F.B.) (319) :^?^‘"/o53S3 

Narain Mahtoon, 7 I.C. 330—38 Cal. 60—14 C- \ i-ielit to 

21 (Plaintiff hoUling seven mortgages of same ® 

bring suit on six, with sale of property free from last m 

(9) The BanTc of Bengal v. Muthia Chetiy, 30 I.C. 70o 
219 (F.B.). 

(10) Ibid. 30 I.C. 705 (706) (F.B.). 

(11) Afotijavri v. Branjivandaa^ 6 Bom. 302. 

(12) Kashinath Narayan v. Govinda, 15 Bom. 82. 
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defendant, or in the alternative for an equivalent in value of the 
articles as damages a suit for possession of propei-ty as pur¬ 
chaser in execution of a mortgage decree, or, in the alternative 
for redemption of the mortgage a suit contesting an alienation 
of land by vendor, or in the alternative for possession by pre-emp¬ 
tion,^^ would be chargeable with Court-fee stamp on the larger of 
the two reliefs. Where two reliefs are identical in actual money 
value, but different in respect of the Court-fee leviable on each, 
then Court-fee is payable on the relief carrying the higher Court- 
fee.i'' Where plaintiff sued on the basis of'a pro-note, principally 
from the first four defendants as legal representatives of their 
father, or in the alternative from the 5th defendant Avho actually 
took the money as agent of the executant. S. 17 was inapplicable.'^ 
A suit for declaration, after setting aside a certain sale, of the 
plaintiff's share in certain properties; or, in the alternative to 
the entirety of properties specified, is a case of alternative reliefs 
in respect of the same cause of action.Where in a pre-emption 
case, the vendee appealed, claiming dismi.ssal of the suit, or an 
increased amount payable by the plaintiff, tlie reliefs claimed 
were alternate i-eliefs based on the same cause of action.'^ 

r5) SuiT.S FOR POSSESSIOX, AXD MESNE PROFITS- SiNGLE 

CAUSE OF ACTION. —A suit compHsing several reliefs claimed as 
arising out of tlie same set of facts, which constitute but one cause 
of action, is to be valued in the aggregate by adding together the 
value of several reliefs, and a single fee’ should be levied on 
the cumulative value. For example, suits for possession and 
mesne profits, cannot be considered to be, ^^multifarious suits,” 
within the meaning of S. «‘A suit upon one and the same 

cause of action for possession of immoveable property, and for 
mesne profits or damages for the wrongful retention of such pro¬ 
perty was held not to be a suit embracing two or more “distinct 
subjects.”-^ For the purpose of determining the stamp-fee pay¬ 
able on an appeal to the High Court, in a suit for possession and 
mesne profits, the claim for possession and mesne profits is to 
be taken as one entire claim.“~ AYhere plaintiff sued for rccovei*>" 

(13) Amar Nath v. Thabiir Das, 3 All. 131. 

(14) MuJchlal Gir v. liamdheya>n Bai, 44 I.C. 143. 

(15) Baja v. Mutholi, 96 I.C. 820=1926 Lah. 467=8 L.L.J. 449=27 
P.L.R. C26. 

(16) Dasarthe Meshy v. Jay Chand Satradhar, 78 I.C. 530=1925 Pat. 
193 (2). 

(17) Attanda v. I^ixmau, 120 I.C. 411=1930 Xag. 55; also se<" and cf. 
Mothia Mcera v. Bowther, 1930 M.W.X. 758. 

(18) In ve Paturu Vemtgopalayya, 1932 Mad. 158=34 Li.W. 837=62 
M.L.J. 151. 

(19) TeV Chand r. Tara Chand, So I.C. 556=1924 Lali. 494. 

(20) Reference under Court-Fees Act, S. 5, 16 All. 401=14 A-W-X. 
(1894) 124: following Chamc.ili Bam v. Bam, Devi, 1 All. 552 (F.B.); and 
Clwdi Lai V. Khratte, 2 All. 682 (F.B.). 

(21) Ibid, also see Nauratanlal v. Stephenson, 50 I.C. 470=4 P.L.R- 
195=1922 Pat. 359=1922 Pat. C.W.IST. 79. 

(22) Kishori Lai v. Sharut Chunder 2Iosumdar, 8 Cal. 593=10 C.L.R- 
359 (P.B.). 
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of possession of ceilain lands in the possession of tlie defendants 
with mesne profits, alleging that the lands were his Zcrait lands, 
and that the defendants were wrongly entered as raiyats of the 
several plots, the suit was held rigidly valued at the aggregate 
amount of the value of the lands and the mesne profits, and S. 1( 
had no application as there was only one “subject” thougli con¬ 
sisting of a number of plots.-^ In a suit for possession of im¬ 
moveable property and past mesne profits. Court-fee is payable on 
tli6 value of botli the reliefs, and not separately on the 

valueTf each relief.-^ Clniins for ejectment inul for damafres for 
use and oeeupation since the termination of the tenancy hy 

notice to quit are not distinct subjects within the meanms ot h. 1 1 
of the Court-Fees Act, as tliey arise out of the tenancy having 
come to an end, and the defendant wrongfully remaining in 

occupation.-^ 

(6) Suits for one main relief—Single cause of action. 

In a suit for land, trees standing thereon need not he separately 
valued A decree for the land will pass all the trees on the land.- 
Where the plaintiff seeks to redeem the usufructuary mortgage, 
the Court-fee is payable on the principal amount exclusive ot any 
surplus profits realised by the mortgagee and c aimed in the suit. 
Under S 16 (b) of the Transfer of Property Act a nsufnictuate 
mortgagee is bound to pay any surplus realisations to a mort- 
<Ta<i-or-^ A suit for a declaration that a sale in execution is ilU „al 
and inoperative, and for an inj.inetion restraining the 
ptirchaser and puisne mortgagee from taking posse.ssion s a suit 

to obtain a declaratory deerec or order 

and the ease is clearly outside the scope of S. 1 1 of flu ^ 

plaintiff has to pay only one Court-fee on the \alue of the total 
?elief under S. 7 U) ^ suit for specific performance of a 

contract of sale, and for delivery of possei^s.on is ^ 

specific performance falling under S. 7 (x) ° .'‘j nf nosses 

tL rights, viz., the right to the sale deed, and the r'skt of po.sses- 
•sion spring out of the same contract, though one ne . . 
cedes the other,^® It is not a eomhination of two suits, or 
or more distinct subjects to attract the application of S. 17 ot 

Court-Fees Act. ---- 


V. 


Gauri 


Shanl-rr IaiI. 110 T.O. 191=7 Pat. 

S Cal. 


<23) Sam Xarnin Gir 

402=1928 Pat. 274. _ ^ 

(24) Parameswara Pnttar, 1930 Marl. 833 (P. /p B); 

593 (P.B.); amt 10 All, 401, ™,.m. rf. 38 Mail. 829=2- I.C. 6-9 .B-l, 

(Case under O. 2, R. 2, C. P. Code). „ , t, roo (TTrUJ 

(25) Jamal v. Cyril Prawn, .36 I.C. 883 (2)=« ^ 

that a claim for rent, however, is-a distinct suit). 

the contract of tenancy, and can be enforced bj a I « , , 

(26) KuUipra Gaundan v. Ahdul Sahim Saheb, 39 I.C. o 
824=5 L.W. 270=21 M.L.T. 251. 

(27) Gopihisan v. Sorabji, 1922 2 . 59=68 I.C. 2_6;^ also 

and: cf. EacharoMi Pattar v. Appu Pattar, 19 Mad. 16 (F- • b 

(28) In the matter of Kapi Pada ^fuJcharjec, 1930 Cal. 686—58 Cal. 

^Banmnwjam v. Sivalingam PiUai, 47 Mad. 

542=18 B W. 333=54 M.L.J. 431=1924 Mad 360; also see Madan Singh 

V. Gaja Prasad Singh, 11 I.C. 228=14 C.L.J. 15 • 

C—64 
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(7) Single cause of action—Collective suits. —The 
Court-fee leviable in respect of a plaint or memorandum of appeal 
in a suit for profits due for a number of years, is the amount cal¬ 
culated on the aggregate amount of the profits claimed, and not 
on the separate amounts claimed for each year.^® A suit of the 
landholder under S. 193 to enhance the rent upon the particular 
conditions mentioned under that section Avhich all exist before a 
suit under that section could be instituted, does not embrace any 
‘'distinct subjects'* within the meaning of S. 17, Court-Fees Act. 
Hence the Court-fee payable in resi)ect of suit l)y landholder af?ainst 
several raiyats for enhancement of rent on the same grounds is 
that payable on the total of the rents of the immovable property 
to which the suit relates, and not tiie a^jrreirate of the Court-fees 
separately payable in respect of the rent of the holding of each 
l)articular raiyat.^^ AYhere the plaintiff having obtained a decree 
for jiosse.ssion of certain lands and having received formal posses¬ 
sion thereof, brought a suit against 86 persons holding distinct 
and separate tenures in those lands, on one and the same cause of 
action, as alleged in the plaint, against all the defendants, viz.f a 
combination to keep the plaintiffs out of the enjoyment of the 
property^they had purchased, it was held that the suit was not multi¬ 
farious.AYhere two villages, or portions of two villages, formed 
part of the property sold by one and the same deed, the mere fact 
that they were situated in villages bearing different names does 
not in a suit for pre-emption constitute two causes of action when 
those areas or shares Avere .sold by one and the same conveyance. 
The cause of action is only one. viz., the plaintiff’s right to pre-empt, 
and the sale by other cosharers to persons Avho Avere strangers to 
the village coparcenary body. Consequently, the Court-fee Avas 
rightly paid calculated on five times the aggregate OoA'ernment 
revenue, and not on fiA-e times the revenue on each separately, as 
the case did not fall under S. 17 of the Court-Fees Act Avhich 
applies only to “distinct subjects,’’ meaning distinct causes of 
action.*'^® The question whether a suit does or does not embrace 
tAvo or more distinct causes of artion must be deci<led on the terms 
of the plaint. AYhere a plaintiff AA'ho has sustained losses in respect 
of different consignments of different dates by negligence of a 
Raihvay administration, it is open to the plaintiff to consolidate 
his claim and to seiwe the Railw'ay Avith one notice, under S. 77 of 
the RailAA-ays Act, in respect of all the losses. AYhere one notice 
is seiwed in such a case it is a part of the “cause of action” of the 
plaintiff and it is impossible for him to maintain separate suits in 
respect of the separate losses or causes of action. Consequently the 
Court-fee in such a case is chargeable on the consolidated sum of 
money and not the aggregate amount of fees calculated separately 

(30) Muhammad Malik Khan v. Xirhhai Bibi, 7 All. 701=5 A.W.N. 
(1885), 218. 

(31) Eajah of Vizianagran\ v. the Governmont, 1932 Mad. 667=03 M. 
L.J. 73=1932 M.W.N. 777=36 M.L.W. 191=139 I.C. 102, 

(32) JLokenath Surma v. Keshah Ram Doss, 13 Cal. 147=11 Ind. Jur. 

105. 

(33) Dxtrga Pras<id v. Purandar Singh, 27 All. 186 (189). 
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on the amount of each tlistiuct loss.^^ A suit for the payment of 
part of the cost of rebuilding: a party wall, based upon an agree¬ 
ment between the defendant and the plaintiff and also upon the 
right for a contribution towards the cost of the same does not 
embrace two distinct subjects within the meaning of S. 17.®^ A 
suit for redemption of land mortgaged by four different mortgage- 
deeds of different dates, is based upon one cause of action, and 
requires the Court-fee to be paid upon the total sum of the 
principal-debt due under the several mortgages.*^'=. Similarly a 
suit for redemption of land demised on kanom moi'tgage, and 
arrears of rent due under the demise, in which the prayer is for 
recovery of land on payment of tlie amount of tlie k(i)iotn minus the 
arrears of rent, is based on a single cause of action, and reciuires 
the Court-fee to be paid on t!ie kanom amount which is the principal 
money expressed to be secured by the mortgage.*^* The suit is not 
for redemption and rent, but for redemption on payment of the 
kanom amount, the arrears of rent due from the kanom being 
dedueted.^^ In a suit brouglit for the entire amount due on a 
mortgage by persons who thougli as between tliemselves entitled to 
portions of that amount have a common interest in the whole, Coint- 
fees should be paid on the whole sum as one claim, and not on the 
several portions as separate claims. The fact that the plaintiffs 
had separate monev claims which wei’c consolidated into one 
common mort^ap:e does not moke any (liiLerence/ 

599. DIFFERENT CAUSES OF ACTION: (A) WITH 
ALTERNATIVE RELIEFS.—It has been noticed already that 
S. 17 has been lield inapplicable to a case where the relief sought 
is a single relief, or one of two or more reliefs arising out of a single 
cause of action. Where the suit embraces different causes of action 
the mere fact that the relief prayed for is a single' relief prayed 
for in the alternative, is no ground for not applying b. li to the 
ease. The IMadras High Court held to this effect ^ V'^ding 
case of Neelakantan v. Anantha Krishna;''^ where plainti lac 
sued (1) to redeem certain property after setting off arrears ot 
rent against the hamom amount, and (2) for an allcinatne ic 
based on a contract for a further mortgage which was distinct Irom 
the earlier mortgage right, though both were evidenced by t 
instrument. The alternative claims therefore were held o 
distinct matters which could have been made the grounds ot sepa¬ 
rate suits; and S. 17 was applied to determine the value of the suit 

(34) Bast India Eaihcay Companij v. Ahmadi ^'^'7?t]u^afni 

Tat. 175=1924 Pat. 596. Compare, .f notice was 

■Cliettiar, 61 M.L.J. 680 (ease of separate deposits, where, one 

■not a i>art of cause of action). 

(35) 1887 B. P. J. 8. 

(36) 7 O.C. 152. 

(37) Eacharam Paitar r. Api>u Pattar, 19 Mad. 16. 

(38) Per Best, J. in 19 Maxi. 16, supra. 

(39) (A.M.P.B.) Muthuraman Chetty v. ^ 

Mad. 737=63 M.L.J. 310=36 M.L.W. 424=139 I.C. 431=1932 M.W.N. 

« 86 . 

(40) 30 Mad. 61. 
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for purposes of Court-fee and jurisdiction. The Allahabad High 
Court was of the same opinion in the case of Hashmat-un-N hsa 
Begam v. Muhammad Abdul KaHm^^ It was held that a claim in 
the first place for specific performance of an alleged agi’eement to- 
sell, and alternatively, for the enforcement of a pre-emptive right in 
respect of a mortgage of the same property executed by one of the 
defendants in favour of the other, was a suit embracing two distinct 
subject-matters, and therefore Coui-t-fee was assessable upon each 
alternative relief separately.^- It was pointed out that the claim 
for specific ])erformance was a claim in respect of the proprietary 
interest in the land: whereas under the claim for pre-emption the 
plaintiff could only obtain such interest as the mortgagees of the 
defendant possessed. Tliese two claims were thus held to be 
separate and distinct claims, and, as such falling within the 
puniew of S. 17 of the Act.'^'* In the Punjab case of Mt. Fatima 
Begam v. Muhammad Zakama^'^'* where plaintiff sued (1) for 
specific performance of a contract of sale in respect of the house in 
dispute on payment of the price agreed upon, and (2) for pre¬ 
emption of the vsame at the market-value, it was held that the suit 
embraced two “distinct subjects,” in the sense of two distinct 
causes of action,” though the demands for relief were in.the alter¬ 
native and not cumulative. Where the plaintiff sought the follow¬ 
ing I’eliefs (a) a declaration that a house (i) was plaintiff’s pro¬ 
perty and its sale to a defendant was null and void, and (h) a 
declaration that plaintiff’ was owner of house (ii) by virtue of a 
previous sale in his favour, or a decree for specific performance of 
the contract of sale; or, (c) a decree for possession by pre-emption 
of the house (ii) on payment of a certain amount, the reliefs were 
valued at Rs. 150, Rs. 600 and Rs. 600, respectively, but the value 
of houses (i and ii) did not exceed Rs. 900. It was hed that 
further appeal was inadmissible, as being below Rs. 1,000 in 
value.*^ The Nagpur Judicial Commissioner’s Court has 
followed the Allahabad case of Hashmut-un-Nissa, in applying 
S. 17 to a claim for possession of the land in suit, in respect of the 
proprietary interest in the land, ■where the alternative claim in 
respect of the refund of money was one based on a failure of con¬ 
sideration.^® The Madras High Court has gone so far as to hold 
that a cause of action foreign to the original one cannot be tacked 
to suit, by amendment of plaint, without inviting the operation of 
S. 17 of the Court-Fees Act. In Pethu Reddiar v. Chidamhara 
Reddiai-^’ the plaintiff had sued as endorsee of a promissoiy note, 
which the defendant alleged was void as infringing the Paper 
Currency Act. Plaintiff then obtained an assignment of the 
original obligation, and applied to add that cause of action to his 

(41) 29 All. 155. 

(42) Tbid. 

(43) Ibid. 

(44) 96 P.R. 1895. 

(45) 41 P.R. 1910=6 I.C. 715. 

(46) mrde Bam. v. Bamcharan, 78 I.C. 703=1924 Nag. 169; also see 
11 0.0. 173. 

(47) 1931 Mad. 533=1931 M.W.N. 390=131 I.C. 1. 
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plaint. It was held that the tailing of the new cause of action 
was a fraud on the revenue, since the only apparent reason for not 
bringing a second suit was to save the Court-fee: and that the fresh 
cause of action was useless if the original cause of action was found 
to include the right to sue on the debt itself, as payee. The Patna 
High Court has applied S. 17 to alternative reliefs claimed with 
reference to more causes of action than one in a num])er of cases. 
In Dharamchaml v. Gorelal the facts were complicated, but the 
alternative claims for auction price of a house from D, based on 
plaintiff’s rights as vendee from one fr, and for refund of pur¬ 
chase-money from G, owing to latter's defective title, were held to 
be distinct causes of action, and S. 17 of the Couit-Fces Act was 
held to be applicable. In Dh/irninlh(l<iri v. Maui where 

the plaintiff sued for recovery of possession with mesne profits, 
and in the alternative for assessment of fair and equitable rent, it 
\vas held that the alternative relief prayed for amounted to suit for 
declaration of title, with consequential relief, falling under 
S. 7 (iv) (c) of the Court-Fees Act. 

600. (1) SUITS COMPRISING DISTINCT SUBJECTS.— 

It has been noticed above, that a suit on different hundios,*'® or 
for different deposits,^ or on several pronotes,- or separate 
mortgages^ have been held to comprise distinct subjects. 

(2) Suits for several declarations. —Other illustrations 
are to be found in suits for several declarations regarding separate 
alienations by a widow, brought by plaintiffs-reversioncrs 
contesting the alienations as unauthorised and unnecessary, and 
not to prejudice the plaintiff’s reversionary interests after the 
death of the widow. A Court-fee of Rs. 10 must be paid in respect 
of each of the alienations in question.^ Where a landlord sues a 
number of tenants, each having a separate interest that their lands 
are held under the hatai system, and that they are wrongly 
recorded as paying cash rent, he must pay a Court-foe of Rs. 10 
in respect of each set of tenants.^ Conversely, where the landlord 
had obtained rent decrees at bhaitH rates against 59 tenants in 
respect of various holdings situated in different villages, and later 
got settlement entries with respect to 78 separate holdings which 
were unsuccessfully contested by the tenants, and the tenants 
thereupon brought a declaratory suit against the landlord that 
their several holdings were fixed-rate holdings, and that the janut 
recorded in settlement papers was fraudulent: and the various 
<leerees obtained by the defendant landlord were contrary to law, 

(48) 47 T.C. 886: comparo, MuJchlal Gir v. liarndheyan Hai, 44 I.C. 
143. {Held, that S. 17 applies to cases in which two different reliefs 
applied simultaneously, not alternatively, to the wrong done to the- plaintiff). 

(49) 100 I.C. 913=6 Pat. 17=1927 Pat. 123=8 P.L.T. 366. 

(50) Vide p. 502, ante. 

(1) Vide p. 502, ante. 

(2) Vide p. 502, ante. 

(3) Vide p. 503, ante. 

<4) DaivachiJoya Pillai v. Pownathal, 18 Mad. 459. 

{^5) Lacliman Sahv. v. Ahdul Karim, 51 I.C. 767=4 P.Ii.J. 299. 
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and unfit to be executed, it was held that the declarations asked 
for by 78 set of plaintiffs with regard to 78 separate holdings, and 
59 separate decrees, were 78 separate causes of action in respect of 
the holdings, and 59 separate causes of action in respect of the 
decrees which they meant to get rid of, each of which was liable to 
a Court-fee of Rs. 10.*^ Similarly, where plaintiff sued (1) for 
a declaration that a ceriain decree was invalid, (2) for a reversal 
of the order passed in execution declaring two-thirds of certain 
pi-operiy as not liable to attachment, and (3) for a declaration that 
the whole of ceifain family property was liable to attachment and 
sale in execution of the decrees, it was held that the Court-fee of 
Rs. 30 was required on appeal.^ Where the plaintiff asked for a 
relief as to the non-liability of the property in suit to attachment 
and sale in execution of a decree, and also claimed as against all the 
defendants including the decree-holder and another for a declaration 
that the property was the joint family property of the plaintiff, a 
separate Court-fee for this separate declaration was held payable.® 
It was observed by the Allahabad Full Bench that the taxing Judge 
or taxing Officer is not concerned with the fact Avhether the declara¬ 
tions asked for by a plaintiff or an appellant are required for his 
protection, or are unnecessary' in view of another declaration sought 
for in the suit or appeal. It is no part of their duty, on a question 
as to the sufficiency of a stamp or a fee to consider whether a 
plaintiff, or an appellant is asking for more declarations or reliefs 
than are required for his protection.*^ 

(3) Suits by unsuccessful claimants. —Where an 
unsuccessful claimant, in proceedings under Order XXI. R. 63, 
Civil Procedure Code, brings a suit for declaration against the 
decree-holder, claiming that the property in question is not liable 
to attachment and sale*in execution of the defendant's decree and 
he makes not only the execution-creditor but also the judgment- 
debtor in those proceedings parties to the suit, and asks for a 
declaration of the plaintiff’s title to the property under the 
attachment as against the judgment-debtor, there are two sub¬ 
stantial declarations asked for, which must be paid for separately.^® 

The nature of a suit filed by an unsuccessful claimant under 
the provisions of the Civil Procedure Code has been considered by 
their Lordships of the Privy Council in Pliul Kttmari v. 
Ghansh ijam}^ A suit filed under O. XXI, R. 63, is really a suit to 


(6) Chetru r. Muhammad Karim Naudabij, 50 I.O. 328—4 

P L J 297 

(7) Shambu Dyal Singh v. Ishtvar Sa>ran, 75 I.C. 597=1923 All. 306. 

(8) BaZkaran Bai v. Govi-nd Nath Twari, 12 AU. 129 (161) (F.B.). 

(9) Ibid. 12 All. 129 (161) (F.B.). 

(10) Moii Singh v. Kaun^iUa, 16 All. 308 (F.B.)=14 A.'W.K. (1^4), 
109; also see and cf. Dhondo Sahharan\ v. GcnHnd Babaji, 9 Bom. 20. 

that a Court-fee of Rs. 10 is sufficient in a claim suit by an 

objector, even though the plaintiff may pray in such a suit to be awaraea 

possession). 

(11) 35 Cal. 22 (P.C.); also see YeUamaraju v. Gateli Vi^mshwaradu, 
110 I.C. 654=1928 Mad. 840=28 L.W, 82=1928 M.W.N. 336. 
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set aside the order,, and a subsequent dispossession cannot be held 
to be a paii; of his cause of action.^- The same view was taken in 
Avibu V. Ketilamnia,^'^ which was followed by tbe Madras Full 
Bench in the case of Krisfnuni Soorayya v. Paihuttia Hee,^* holding’ 
that a suit under (S. 2S3. old ('ode), O. XXI, li. 63, to establish the 
right claimed by an unsuccessful objector, is on a ground different 
from a suit for possession based on wrongful withholding of 
possession from the plaintiff after liis title had been decreed in the 

previous suit. 

(4) Suit for damages and injunction.— An appeal 
against a decree dismissing a suit for wrongful cutting and remov¬ 
ing certain trees, and for grant of an injunction against the defen¬ 
dants restraining then from removing certain trees cut down, and 
awarding damages to the defendants under S. 95, Civil ProctNlure 
Code (S. 497, old Code), requires Court-fee on each headA"' 

(5) Suit for inheritance and as leg.vtee. —A suit to 
recover some properties by right of inheritance against plaintiff s 
brother and nephew, and to obtain other pi‘operties as a legatee, 
under a will, by cancelling a deed of gift in favour of the nephew, 
is chargeable with aggregate amount of fees to Avhich the plaints 
and the memoranda of appeal in separate suits for the moveable 
and immoveable property would have betui liable under the Act.' 

(6) Suit for possession and mesne profits. —A iVIadras 
Full Bench ruling holds that claims for recovery of land and 
claims for nicsnc profits ai‘e separate causes of action. If a plaintiff 
sues for possession only when he might have joined in the same 
action claims for profits and damages, it is open to him to sue subse¬ 
quently for the profits which became payable before the institution 
of suit, and which might have been included in such suit.'* 

(7) Suit for partition and accounts. —In a suit for ft 
•j partition and accounts, the plaint is to be stamped with Court-fee r 
I for partition plus aA vaJcveni Court-fees on the approximate valua- w 

' tion for accounts.'® Where the plaint in a suit for partition and f 
accounts was properly valued, but on appeal the defendant- | 
appellant noted that the appeal was only for a declaration, although 
the trial Court had cancelled the partition deed, had determined 
the question of titles to the properties, had directed partition of 
all the properties in suit, and liad rendered the defendant liable 
for accounts; it was held that an appeal directed against a decree so 
comprehensive in scope, could not be described as an appeal for a 

(12) Ihid. 110 I.C. 554=1928 Mad. 840, supra. 

(13) 14 Mad. 23=1 M.L.J. 28. 

(14) 29 M,ad'. lol (F.B.). 

(15) 3/isr Behari Lai r. Bhagwan Das, 13 A.W.N. (1893) 220. 

(16) Mvlchand v. Shibcharantal, 2 All. 676, (F.B.). 

(17) Ponnammal v. Ramamirada Att/ar, 27 I.C. 679=7 Ml.L.T. 124 
c=28 M.B.J. 127=(1915) M.W.N. 130. Compare, Kissory Lai Roy v. 
Sharut Chandra 7ifajoomdar. 8 Cal. 593=:10 C.L.R. 359; also VenTcoba v. 
Subbanna, 11 Mad. 151; and reference under CJourt-Fees Act, 16 AH. 401= 
14'A.W.K. 124; also see and of. 54 Mad. 1=1930 Mad. 833. 

(18) Beni Madhab Sarkar v. Gobinda Chandra Sarkar, 22 O.W.N. 669. 
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declaration, and the appellants were called upon to value the reliefs 
sought in appeal separately for purposes of Court-fees.^® Where 
plaintiff not in possession, sued for partition with khas possession, 
the Patna High Court held that plaintiff must pay the fixed fee 
for partition, in addition to the ad valorem fee as in a suit for 
possession, as he will be entitled to partition only if he is in joint 
possession, and when he prays for both he must pay Court-fee for 
both the reliefs sought.-® 

(8) Suits for redemption.— In a suit to redeem a mort¬ 
gage for a certain sum on account of rent, not intended to be set 
off against the mortgage debt, the Court-fee should be computed on 
the principal amount of the mortgage debt, and on the claim on 
account of rent-' as there are really two distinct causes of actions.^^ 
Where in a suit for redemption of a kanom, the plaintiff seeks to 
deduct from the kanom amount certain damages to which he 
claims to be entitled, he is bound to pay Court-fees not only on 
the kanom amount but also an ad valorem fee on the amoiunt 
claimed as damages, as the question is not simply of taking an 
account of rents due on the original contract, but there is the 
additional cause of action that the defendant committed a tort.® 

601. DIFFERENT CAUSES OF ACTION-SUITS FOR 
TWO OR MORE RELIEFS.—The eases in which the causes of 
action arc distinct, and the plaintiff, or appellant, asks for two or 
more reliefs, are the eases that clearly fall under S. 17 of the 
Court-Fees Act. A suit comprised two subjects, viz.y (1) property 
in the costody of the Collector; (2) property in the plaintiff’s 
possession. He asked for a bare declaration as to the former, and 
as to the latter he asked for a declaration with consequential 
relief. The plaint was held to distinctly state that the plaintiff 
laid claim to two distinct subjects, i.e., two kinds of property, and 
the aggregate value of both the subjects constituted the value of 
the suits both for Court-fees and jurisdiction purposes.-^ A suit 
for possession of a house, for house-rent up to the date of suit, and 
for future house-rent, embraces “distinct subjects,” within the 
meaning of S. 17 of the Court-Fees Act, and the plaint and the 
memorandum of appeal in it are chargeable ^vith the aggregate 
amount of the fees, to which separate suits for the different 
causes of action brought separately would be liable.^® A suit for 

(19) Satis Chandra Glu>se v. Kalidasi Dasi, 68 I.C. 577=26 C.'W.N. 
177=1922 Cal. 203=34 C.L.J. 529. 

(20) Sitharoiii Jha Panday v. Lokenath Misr Pandey, 3 Pat. 618=1924 
Pat. 558=81 I.C. 1052. 

(21) Rama Varma Baja v. Kadara, 16 Mad. 415. 

(22) Kannan Panikhar v. Karunakaray 16 Mad. 328; but compare: 
JBacharan Pattar v, Appa Patiar, 19 Mad. 16 (F.N*. 37, 38 ante.) 

(23) Gorindan Nair v. Kanhiraihotikayil Ithalutty, 94 I.C. 557=1926 
Mad. 542=50 M.L.J. 21. 

(24) Shidappa v. Rachappay 16 I.C. 1005=36 Bom. 628=14 Bom.L.K. 

757. 

(25) Chedi Lai v. Kirath Chand, 2 AU. 682 (F.B.). 
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joint possession, and partition a suit to recover some properties 
by right of inheritance, and other properties as legatee a suit 
for damages, and injunction;-* are some of the other illustrative 
cases which have been already noticed in the previous paragraphs 
of the comments. In Ram Nidh v. Balkaran Singh, it was held 
that in as much as in a suit for specific performance of a contract 
of sale and for possession of the property agreed to be sold, the 
relief for specific performance is not ancillai*y to the claim for 
possession, both reliefs should be paid for under S. 17, but 
this view is in conflict with some other rulings on the subject.^® 

602. COSTS IN APPEAL.—AVhen apart from, and in¬ 
dependently of, any other reliefs which an appellant seeks in an 
appeal from a decree, he seeks distinct relief on the ground that 
by the decree under appeal the costs of the parties in the pro¬ 
ceedings which terminated with the decree have not been pro¬ 
perly assessed or apportioned, the value of such distinct relief 
should be reckoned as part of the subject-matter in dispute for 
the purposes of the first schedule of the Court-Fees Act.*® The 
Sind Judicial Commissioner's Court has held in Valai Ram v. 
Karachi Bank^^ that where an unsuccessful defendant appeals 
against a preliminary mortgage decree providing for the payment 
by mortgagor of the principal and interest up to date of suit, and 
also interest from date of suit up to the date fixed for redemption, 
the subject-matter in dispute in appeal is the amount awarded by 
the decree. No Court-fees are charged on costs awarded by the 
Court as they are within the discretion of the Court and do not 
strictly come within the puiwiew of the subject-matter in dispute 
between the parties. When an appeal against costs is distinct 
and separate from the other parts of the appeal. Court-fees must 
be paid ad valorem on the costs decreed.** 

603. CONSOLIDATION OF SUITS OR APPEALS.— 

Where matter for consideration in a number of appeals is the 
same, and parties are the same, the appeals may be consolidated 
into one appeal, but Court-fees must be paid separately for each 
according to the provisions of the Act. It was held by tlie 
Calcutta High Court, in Moosa Soleman Salehji v. Secretary 
of State that “there is no objection to consolidating a number 

(20) Sitharan Jha Pandey v. Lohenath Missir, 81 I.C. 1052=3 Pat. 
618=5 P.L.T. 618=1924 Pat. 558. 

(27) Mul Chand v. Shibcharan Lai, 2 All. 676 (P.B.). 

(28) 3 /t5r Behari Lai v. Bhagwandas, 13 A.W.K. (1893) 220. 

(29) 60 I.C. 654=23 O.C. 388; of. 11 I.C. 228=14 O.L.JL 159; and 
77 I.C. 542=45 M.L.J. 431=1924 Mad. 360. 

(30) In re Ma\‘hi and in re Banuni, 19 Mad. 350; cited in Ghasiiamal v. 
Jamiyat Bai, 14 I.O. 284 (285)=118 P.L.R. 1912=120 P.W.R. 1912; 
followed in 6 O.C. 135 (138). 

(31) 1927 Sind 251=104 I.C. 391. 

(32) JtowUns V. Lach'mi Narain Jha, 44 I.C. 50=3 P.L/.J. 443=4 
P.Ij.W. 223=1918 Pat. 264; also see 6 O.C. 135; 12 O.C. 17; 1892 P.J. 
52. 

(33) 1929 Cal. 135=117 I.C. 692=32 C.W.N. 776; also see Kashi 
F^osad Singh v. Secretary of State, 29 Cal. 140; and other cases under Sch. 
II, Airt. 10, vest. 

0—65 
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of appeals in the exercise of the inherent jurisdiction of the Court, 
if the matter for consideration in a number of appeals is the 
same, and the parties are the same. But it is another matter 
when it is sought to invoke the aid of S. 17, Court- 
Fees Act, on the allegation that the memorandum of appeal in 
each of these cases should be consolidated into one memorandum 
of appeal, and treated as if it was one memorandum embracing 
two or more distinct subjects.’^ The Madras High Court has held 
in the case of Krishnwyachandrulu,^^ that as to inherent power of 
the Coiut to consolidate suits or appeals, there can be no question, 
but such power cannot be extended in a manner to conflict with 
the provisions of any enactment like the Court-Fees Act, or the 
express provisions of the Civil Procedure Code as regards the 
filing of appeals.®^ "Where the case relates to a suit which could 
have been filed against several defendants, the provisions of S. 17 
Coui’t-Fees Act are imperative, because in the case of a suit 
embracing two or more distinct subjects, the plaint or memo¬ 
randum of appeal should be chargeable with the aggregate 
amount of the fees to which the plaints or memoranda of appeal 
in suits embracing each of such subjects would be liable under 
the Act.®^' Consolidation of suits or appeals may be allowed to 
prevent delay in the disposal of the cases, but the practice is not 
to consolidate claims against the will of the promovents, but to 
hear one after the other successively, subject to one set only of 
costs being allowed to them in the event of the Court finding at 
the hearing that the application for consolidation was resisted 
without sufficient grounds.®’^ An Appellate Court has inherent 
power to consolidate appeals. “Courts should however consider 
whether there is a case for consolidation having regard to the loss 
of revenue in Court-fees by allowing consolidation. When the 
court allows qonsolidation, it allows the parties to treat the con¬ 
solidated appeals, whatever their number may be, as one and the 
parties applying for consolidation of their appeals may be allowed 
to join in one vakalatnamah.^^ 

604. MAXIMUM LIMIT.—The i-ule laid down in S. 17 
of the Court-Fees Act regarding multifarious suits, has been held 
to be subject to the proviso at the end of Art. 1, Sch. I, of the Act, 
which says that “the maximum fee leviable on a plaint or a 
memorandum of appeal shall be Rs. 3,000“ so that the fee leviable 
in such suits cannot exceed that amount. Section 17 of the Act 
makes no provision for the proper fee to be charged; it merely lays 
do^vn a general rule, that where a suit embraces two or more dis- 

(34) 1930 Mad. 376=53 Mad. 248=123 I.C. 203=58 M.L.J. 5lO 
=31 K.L-W. 282 (F.B.). 

(35) 1930 Mad. 376 (379) (F.B.), supra. 

(36) Ibid. 

(37) 22 Cal. 511 (Admiralty jurisdiction); (also see^O. 11, B. 6, O. P* 

Ood»). _ 

(38) Verigu Kaidu r. Deputy CoUector, 45 I.O. t 

M.Ii.J. 272; followed in in re Perumal Nadar, 109 I.C. 651—27 w. 
366=1928 M.W.N. 271=54 M.L.J. 595=1928 Mad-. 463. 

(39) 109 I.C. 651=1928 Mad. 463, supra. 



S. 18] 


Local. Amendments to S. 18. 


515 


tinct subjects, the plaint shall be charged with the aggregate 
amount of fees to which the plaint or memoranda of appeal in- 
suits embracing separately each of such subjects would be liable 
under the Act. The words '‘not otherwise provided for in this 
Act” relate back to Ss. 7 and 8, and not to S. IT and the proviso 
at the end of Art. 1, Sch. I of the Act applies generally, and fixes 
the maximum fee leviable on amj plaint or memorandum of appeal 
at Rs. 3,000,'*® Where a number of land acquisition, cases, con¬ 
cerning same parties, and in respect of plots of land contiguous 
to one another, and forming part of one estate, although in the 
occupation of different tenants, were consolidated, the Court-fee 
payable upon the value of consolidated appeals under S. 17 of tho 
Court-Pecs Act was held subject to the limitation under Art. 1, 
Sch. I, of the Act.^^ 


1 S. AVhen the first or only examination of a 

person who complains of the offence 
Written examina- Qf wrongful confinement, or of 
ant"^ complain- ^y^ougful restraint, or of any offence 

other than an offence for which 
police-officers may arrest without a warrant, and who 
has not already presented a petition on which a fee 
has been levied under this Act, is reduced to writing 
under the provisions of the Code of Criminal 
Procedure, the comiDlainant shall pay a fee of eight 
annas, unless the Coui't thinks fit to remit such 
payment. 

Synopsis. 

1. Amendments. 3. Cognisable offences. 

2. Complaint. 

605. AMENDMENTS. — 


(i) Bengal Act, IV of 1922:—Under the Court-fees Amend¬ 
ment Act of Bengal (B.C. Act, IV of 1922), a fee of one rupee is 
substituted for a fee of eight annas for the Province of Bengal. 

(ii) Biliar mid Orissa Act, II of 1922:—In Bihar and 
Orissa, the fee of eight annas has been enhanced to annas twelve. 

(iii) Madras Act, V of 1922:—Under the Madras Act, V of 
1922, the fee of eight annas has been enhanced to a fee of impee 
one. 

(iv) In Punjab, similarly, the fee is Re. 1, now under 
local amendment. 

(v) United Provinces Act, IV of 1922, w^hich substitutes 
twelve annas for eight annas. 

606. COMPLAINT. —This section prescribes a Court-fee of 
annas eight (now enhanced to Re. 1 in some provinces; and 

(40) Bagho^ir SmgU v. Dharam Knar, 3 All. 108. 

(41) Kashi Prosad Singh v. Secretary of State, 29 Cal. 140. 
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annas twelve in some othei-s), on the first or only examination of 
a complainant by a Magistrate, where 


with 


(1) the complainant has not already presented a petition 
Court-fee prescribed; 


(2) the offence (though a cognisable one) is, 

(а) one of wrongful confinement, or 

(б) one of wrongful restraint, or, 

(3) the offence complained of is a non-cognisable one 


607. COGIfISABLE OFFENCES.—Under Sch. 11 Art 1 
(b) of the Court-Fees Act, a fee of annas eight is prescribed 
^Svhen containing a complaint or charge of any offence other than 
an offence for which police-officers may, under the Criminal Pro¬ 
cedure Code, arrest without warrant, and presented to any Cri¬ 
minal Court.'’ In other words, a written complaint of a non-coo-- 
nisable offence is liable to a Court-fee of annas eight; and, a com¬ 
plaint of a cognisable offence—including wrongful restraint or 
wrongful confinement—is not liable to Court-fee. ' 


But, under this section, the first or only '‘examination” 
relating to a non-cognisable offence, and also to two cognisable 
offences specified, is liable to Court-fee. The result is somewhat 
anomalous, in as much as a written complaint relating to wrong¬ 
ful restraint or wrongful confinement is not liable to such fee 
The “examination” contemplated in this section is the first state¬ 
ment of the complainant recorded by a Magistrate under S 200 
Criminal Procedure Code. “The first or only examination” 
relating to a cognisable offence—not including S. 341 and 342 
Indian Penal Code—is not liable to a Court-fee under this section. 
It is to be noticed that complaints of 'wrongful confinement and 
restraint were liable to stamp duty under the Act of 1867, but 
when Art. 1 (6) was altered, no corresponding change was made 
m S. 18. The anomaly is thus due to careless drafting. 


Exemption of cer¬ 
tain documents. 


1 Nothing contained in this 
Act shall render the following docu¬ 
ments chargeable with any fee. 


(i) Power-of-attorney to institute or defend a 
suit when executed by an officer, warrant-officer, non¬ 
commissioned officer or private of His Majesty’s 
army not in civil employment. 


AC. 1% “i 


(iii) Written statements called for by the 
Court after the first hearing of a suit. 

(iv) IRep. by the Cantonments Act, 1889 
(AZ/7 0/1889)]. 
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+1 Plaints in suits tried by ^^llage Munsifs 

111 the Presidency of Fort St. George. 

, . , Plaints and jiroeesses in suits before Dis- 

tiict -Paiichayats in the same Presidency. 

TVT A Piaints in suits before Collectors under 

Madras Regulation, XIT of 1816. 

Probate of a ^vill, letters of administra- 

regards debts and securities, a 
ccrtitieate under Bombay Regulation, of 1827], 

wliere the amount or value of the property in respect 

ot which the probate or letters or certificate shall be 

granted does not exceed one [two—Bengal] thousand 
rupees. 

+1 -Apjilication or 2 ietition to a Collector or 

otlier omcer making a settlement of land-revenue, or 
to a Board of Revenue, or a Commissioner of Revenue, 
relating to matters connected with the assessment of 
land or the ascertainment of rights thereto or inter¬ 
ests therein, if presented previous to the linal confirm¬ 
ation of such settlement. 

Application relating to a sujiiily for irriga¬ 
tion of water belonging to Government. 

(xi) Apjilication for leave to extend cultiva- 
tmn, or to relinquish land, when jiresented to an 
omcer of land-revenue by a jierson holding under 
direct engagement with Government, land of which 
tne revenue is settled, but not permanently. 

T Application for service of notice of 

e inquishment of land or of enhancement of rent. 

(xiii) Written authority^to an agent to distrain. 

. . Pirst application (other than a petition 

containing a criminal charge or information) for the 

summons of a witness or other person to attend either 
o giA-e e^dence or to produce a document or in res¬ 
pect of production or filing of an exhibit not 
being an affidavit made for the immediate purpose of 

being produced in Court. 

(xy) Bail-bonds in criminal cases, recogni¬ 
zances to prosecute or give evidence, and recognizances 
lor personal appearance or otherwise. 

(xvi) Petition, application, charge or informa¬ 
tion respecting any offence when presented, made or 
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^id to or before a Police officer, or to or before the 
Heads of V illages or the Village Police in the terri- 
tories respectively subject to the Governors in 
Council of Madras and Bombay. 

, (xvii) Petition by a prisoner, or other person 

in duress or under restraint of any Court or its 
officers. 


1 a public servant (as 

defined in the Indian Penal Code), a municipal 

Officer, or an officer or servant of a Railway Com- 


• n Application for permission to cut timber 

in Government forests, or otherwise relating to such 

X Cli- vioLo* 

a u Apiilication for the payment of money 
due by Government to the applicant. ^ 

(xxi) Petition of appeal against the chaukidari 

w 

(xxii) Application for compensation under 

any ffiw for the time being in force relating to the 
acquisition of property for public purposes. 

(xxiii) Petitions presented to the Special 
Commissioner appointed under Bengal Act, No. II of 

1869 (to ascertain, regulate and record certain 
tenures in Chota Nagpur), 


(xxiv) [Petitions under the Indian Christian 
Marriage Act, 1872, sections 45 and 48.] 

Synopsis, 


1. Scope. 

2. Iiegislatiye changes. 

3. Clause 1—Power-of-attorney. 

4. Vakalatnama. 

5. Clause HI—^Written statement. 

6. Written statement claiming a 

set-off. 

7. Written application to set aside 

award. 

8. Written statement in partition 

suits. 

9. Clause V—Suit in Munsiff*s 

Court._ 

10. Clause VIU—Probate and Let¬ 
ters of Administration. 


11. Clause IX—Application relating 

to assessment. 

12. Clause XI—Applications relating 

to cultivation. 

13. Clause XI11—Distinct proceed¬ 

ings._ 

14. Clause XV ii—Petition by a pri¬ 

soner or a person in distress. 
16. Clause XVHI—Complaint of a 
public servant. 

16. Clause XX—Application for re¬ 

fund of costs. 

17. Clause XXTT—Application for 

compensation. 
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608. SCOPE.—This section enumerates the various docu¬ 
ments Avhieh are exempt from payment of Court-fee. Section 35, 
further resen-es the rule-makin*; power of the Imperial and Local 

Governments, under which other exemptions or partial remissions 
are notified. 


609. LEGISLATIVE CHANGES—Clause VIII —The 

words “and, save as re<rards debts, and securities, a certificate 
under Bombay Reondation VIII of 1827.'’ were substituted for 
the original words “and certificate mentioned in the first sclieclule 
to this Act annexed, No. 12.” by the Succession Certificate Act of 
18b9, b. 13 (2). Tlie words “one thousand rujiees” in tliis clause 
have been changed to “two thousand rupees” in Bengal and 

Assam by Local Amendment Acts of 1922. Clause XXIV_This 

clause was substituted by Act XV of 1872 (The Indian Christian 
Marriage Act) for the original clause whit.h ran thus:—“Petitions 
under XIV and XV, Viet. Ch. 40, 8. 5. or under Act V of 18r)2, 
S. 9.” 


610. CLAUSE I—POWER-OF-ATTORNEY. —A power- 
of-attorney “to institute or defend a suit,” is distinguisliable 
from a mukhfarnama or rakalattiama/' presented for “the 
conduct of any case,” and if the power-of-attorney is not filed on 
the record as an authority for the conduct of a case, but is used 
merely for the purpose of instituting or defending a suit, no 
Court-fee is payable thereon, under Sch. II, Art. 10, of the Court- 
Fees Act. 

This clause expressly exempts a power-of-attorney executed 
by an officer, warrant officer, non-commissioned officer, or ]>rivate 
of His Majestj^’s Army, not in civil employment. 

VAKALATNAMA.—Garth, C. J., held in a Calcutta 
■ease,'*® that if a pleader is authorised, by the vakalatnama under 
which he acts, to receive monies or documents for his client in the 
coui*se of the cause, which he is empowed to conduct, or as a con- 
^quence of the decree or any order of the Court in such cause, a 
C^urt of justice might legally and with propriety direct a public 
ome^ to pay money or make over valuable documents to the 
pleader, provided that such money or documents have become 
receivable by the client in the ordinary course of the suit, or in 
consequence of the order or decree. A document authorizing a 
vakil to apply for copies of record from the Collector’s office is 
properly stamped with a Court-fee stamp under Art. 10 (a) of 
Sch. II, of the Court-Fees Act, and does not require to be stamped 
as a power-of-attorney under Art. 50 (h) of Sch. I of the Indian 
stamp Act."*® A power-of-attorney in favo.ur of a person, who is 
not a mukhtar or pleader, to receive payment from a certain 
officer on behalf of some parties interested, would require a stamp 
duty under the Indian stamp Act.**^ The Allahabad Full Bench 

« _ 7 

(42) Anonynu>u3, 3 Cal. 767. 

(43) Reference under S. 46, SUmp Act, 9 Mad. 146 (F.B.), 

(44) Reference under S. 46, Stamp Act, 9 Ma<l. 358 (F.B.); also see 

JPamio Nandy. Sat Prasady 33 All. 487; but compare; Gannat v. Prein Sinali' 
202 P.L.R, 1912 (F.B.). ^ ^ ^rmi^mgn, 
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holds that a document authorizing holder, who is not a certificated 
mukhtar or pleader, to appear and do all acts necessary for the 
execution of a decree of a Court, required to be stamped as a 
power-of-attorney under the Stamp Act, and not as a vakalat- 
namah or rnnkhtarvama under Seh. II, Art. 10, of the Court-Fees 
Act,^^ which appear to be restricted to documents given to and 
presented by duly certified mukhtars and pleaders under the Le<Tal 
Practitioner \s Aet.^« But, this ruling was dissented from by a 
Full Bench of the Punjab Chief Court, in Ganpat v. Prem 
where it was held that a power of-attomey empowering a person 
who is neither a Vakil of a Court nor a certificated Mukhtar of a 
Court to represent another in a Civil Court is governed by Art 10 
of Sch. II of the Court-Fees Act. The term makhiarnama, by its 
mere juxtaposition to vakolatnama, is not taken to indicate "that 
a mukhtar or attoniey must be a legal practitioner, because a 
^‘ak^l usually is a legal practitioner.^^ The Court-Fees Act is the 
excluding Act while the Stamp Act applies to anv document not 
excluded from its provisions by the Court-Fees Act.-*^ 

612. CLAUSE III: WRITTEN STATEMENT.—\ written 
statement is not chargeable with a Court-fee. A wi itten statement 
is the pleading of a party presented to Court. Under O VIII 
R. 1, Civil Procedure Code, “the defendant mav, and’ if so 
required by the Court, shall, at or before the first hearing or 
within such time as the Court may permit, present a written state¬ 
ment of his defenceWritten statements called for by the Court 
after the first hearing are specially exempted, under this clause 
from a fee. The *'first hearing^^ has been held to mean the dav 
on which the issues are framed.^^ The Avord ‘hearing’ is not 
defined in the Civil Procedure Code, and is used in the different 
imles with a view to state the different purposes for Avhich a date of 
hearing of the suit is fixed.^ The Calcutta High Court vaguely 
expresses itself to mean “the date when for the first time the 
case is called on for hearing, and is really gone into”.^ Order 10, 
R. 1, indicates that the first hearing is the date on which the 
“Court shall ascertain from each party or his pleader Avhether he 
admits or denies, such allegations or facts as are made in the plaint 
or written statement if any of the opposite party”. Thus, in eases 
in which issues have to be framed, the first heartng will be the 
date on Avhich such issues are framed. A wrtttcn statement of his 
case tendered by a party to a suit at any time before or at the first 

(45) 33 All. 487=8 A.L.J. 378=9 I.C. 617. 

(46) Ibid. 33 AU. 487 (489). 

(47) 202 P.L.R. 1912=15 I.C. 122=108 P.W.R. 1912 (F.B.). 

(48) 202 P.L.R. 1912=15 I.C. 122=108 P.W.R. 1912, supra, (F.B.). 

(49) Ibid. 

(50) Talewar Singh v. Bhagwan Das, 8 C.L.J. 147 (148)=12 C W.N. 
312; also see Taibunnissa Begum v. Jagdip Pandey, 78 I.C. 489=2 P.L.R. 
1=1924 Pat. 517; followed in Chidambaram Chettiar v. Parvathi Aohi, 93 
I.O, 16=1926 Mad. 347 (349)=23 M.L.W. 69=1926 M.W.N. 156. 

(1) Abdul Bahman v. Shib Lai SaJtu, 63 I.C. 570=1922 Pat ^52- r254> 

=6 P.L.J. 650=2 P.L.T. 572. ‘ 

(2) Taram. Mandal v. Baj Chandra Mandal, 50 I.C. 296. 
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hearing of the suit, is not liable to any Court-fee, and may be 
written on plain paper.^ In the Court-Fees Act tliere is no 
express provision charging such statements with any fees, and 
what IS not expressly provided for in it cannot be supplied by im¬ 
plication.^ These written statements are quite distinct from 
applications'* and a written statement filed by a defendant in a 
civil suit at the first hearing does not, under the existino- law 
require a Court-fee stamp. 


613. WRITTEN STATEMENT CLAIMING A SET-OFF.— 

A written statement pleading a set-ojf, or a co^inicr-chiim, is of the 
nature of a plaint, and is liable to be stamped under Art 1 Sch I 
of the Court-Fees Act.® The exemption under Cl. 3, of written 
statements called for by the Court after the first hearing, must be 
confirmed to Avritten statements in wliich no set-off or’ counter¬ 
claim is pleaded. An answer by plaintiff to defendant’s claim of 
set-off, is of the nature of a written statement, and needs no fee • 
but the rules on the Original Sitle of Madras High Court require 
a fee of Rs. 10 on such answers to a claim or set-off. 


614. WRITTEN APPLICATION TO SET ASIDE AWARD. 

—Section 19 of the Court-Fees Act whicli exempts a written 
statement in a pending suit makes no mention Avhatever of Avritten 
objections to an aAA'ard. An application to set aside the aAvard, or 
Avritten objections to an aAvard, fall under Art. 1 {h) of the 
second schedule of the Court-Fees Act, and it cannot he filed or 
exhibited or made use of in any manner unless the prescribed fee 
of eight annas is paid on it. It clearly does not fall Avithin the 
exceptions provided for by S. 19 of the Court-Fees Act.' 

615. WRITTEN STATEMENT IN PARTITION SUITS._ 

‘‘There is nothing in the laAv Avhich requires a defendant in a 
partition suit to pay Court-fees in order to IniA'e his share separately 
allotted to him; he has merely to ask for it in his Avritten state¬ 
ment, and it is open to the Court to order the shares of the defen- 
dants in a partition suit to be sej^arated as amongst themselves. 
1 he decree that is finally drawn up in the partition suit has to 
be stamped as an instrument of partition under the Stamj:) Act 


(3) Nagu v. Yehnuih, 5 Bom. 400=5 Iml. Juv. 650. 

(4) Ibid. 5 Bom. 400. 

^ ^ Chcrag AH v. Kadir Mahonicd, 12 C.L. 

K. 307 (3/0); and Punjab &tamp ^fanual, 1000, page 261, para. 27. 

8 All. 396=6 A.W.N. (1886), 159 (held 
tOn aofATi 1 + payable ou Ihe amount of a claim sought to be set-off by 

^ «« lo-- ^ in a suit for 

679 * in BaishH Uajirajbai v. Narotam Hargovan, 13 Bom 

15 Ma4. 29=1 M.L.J. 598: contra see 
ten (1903) 8 C.AV.N. 174 (/i^W, that a Avrit- 

AAhich a set-off is claimed is not chargeable Avith a Court 

Cal 654-1 C t1“j 364 Nawbut Pattah v. Maliesh Narayan, 32 

Oal. 6o4_l C.Ii.J. 364 (set-off held to have same effect as a nlaint in 

a cross suit for purposes of avil Procedure Code). ^ ^ 

< 

(7) Adamali v. Abdulali, 107 I.C. 223=199s esjud 87 
0-66 
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and except the stamp duty levied on the decree, no other duty as 
Court-fee is payable by the defendants.’'® 

616. CLAUSE V—SUIT IN MUNSIFF’S COURT,—This 

Clause exempts plaints in suits tried by the Village Munsiffs in 
the Presidency of Fort St. George: and, obviously its application 
could not be extended to cover suits merely instituted in such 
Court, but withdrawn for trial by a District Munsiff. 


617. CLAUSE VIII—PROBATE AND LETTERS OF 

ADMINISTRATION. —By Bengal Act IV of 1922, and Bihar and 
Orissa Act II of 1922, the words one thousand” in the original 
section, have been locally amended to read *Hwo thousand rupees.” 

No duty is payable in respect of a grant of Probate or Letters 
of Administration where the value of the estate, after makino- the 
deductions specified in Annexure B of Schedule III to the Court- 

(viii) stood alone, 

a person leaving a gross estate of 1,500. but debts amountinc^ to 
600, would be taken as leaving an estate over Rs. 1,000 liable to 
Court-fee duty, while a person beneficially interested in an estate 
worth Rs. 900 without any debts would be exempt under the 
clause. But, the Allahabad High Court reads this clause with 
S. 19 I, which expressly provides that the petitioner for 
Letters of Administration must file a valuation in accordance with 
the third schedule, and that the fee is to be paid m accordunce 
with such valuation. Under the Foi-m of Valuation given in third 
schedule, the petitioner is allowed by laAv to deduct the debts 
funeral and testamentaiw expen.ses, and in Annexure A, the ''net 
total” is made the total after deducting all the items Which are 
set forth in Annexure B, and which the petitioner for Letters of 
Administration is allowed by law to deduct.'” The Calcutta 
High Court, has similarly, obser\'ed in the case of Harriett 
Teviot /icrr,” that the true mode of interpreting a statute like 
the Court-Fees Act, is not to consider individual sections, but to 
take them as a whole: and, that in order to determine what is the 
proper amount of duty payable on an application for probate in 
respect of the estate left by a deceased person, the Court-fee 
should be calculated upon the net value of the estate obtained by 
the deduction of the amount of the debts from the gross value of 
the estate. Similarly, the Low-er Burma Chief Court, has held, 
in In re Chin x\h Yaing^- that the words “the amount or value of 
the property” refer to nett value. Therefore, where the nett 


(8) Hemchandra Mnhio v. Prem Mahto, 90 I.C. 73^=1925 Pat. C.W. 

N. 330=1926 Pat. 154=/ P.L.P. 295 (per K.ulwant Sahai, J.i citing Nawah 
Mir Sadruddin v. Xawab Nuruddin., 29 Bom. 79=6 Bonr.L.R. 834; cf. Abdul 
Kadir v. Bapubbai, 23 Bom. 188 and Huratrao v. Sitaram, 23 ^m. 184; 
'Tvhich were not pure suits for partition). ’ “ ^ ' 

(9) In the goods of Mrs. E. E. W. Meik, 46 I.C. 865=40 All. 279. 


(10) Ibid. 46 I.C. 865 (867)=40 All. 279. 

(11) 21 I.C, 502=18 C.L.J. 308=18 C.W.N. 121. 

(12) 24 I.C. 823=7 L.B.R. 359=7 Bur.L.T. 275. 
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value of a property in i-espect of Avhieli Probate or Letters are 

Probate or Letters are not 

O^nlnntt ^ contrai-y view was taken bv the 

Calcutta Higli Court in the case of Collector of Maldah v 

iVirarfe Kaymni Dehya^^ where this exemption under S. 19 (viii) 

and No. 11 of Sch. II of Court-Fees Act has been held applicable 

only in cases where the gross value of the propertv does not exceed 
one thousand rupees. 


MFVT^' application relating to A&SESS- 

JMLNT.—This clause has been held not to apply to jaoiahandi 
petitions, which are not strictly settlement proceedin«?s, relatino- 
to a^essment of land, or to ascertainment of rigrhts in land. Such 
applications are thus not exempt from Court-fee.' 


14 


applications RELATING TO CULTIVA- 

IION.— This clause refers to cases of ryotwari as opposed to 
Zamindari tracts where jictition is made to an officer of land 
revenue, by a person holdinp: under direct enfraoremeut with 
Government, for leave to occupy under Government or relinquish 
land for which the revenue is settled but not permanently. 

An application for occupation of land reserved for public 
purposes is not exempt under this clause.*® But applications to 
Government for sites for building pui-^ioses are exempt from 

Court-fee.^® 


620. Cl. XIII. DISTRAINT PROCEEDINGS.— The proce¬ 
dure for recovery of rent by distraint is iaid down for Bengal, 
m Ch. XII of the Bengal Tenancy Act, VIII of 1855: and, for 
JMadras, in Ch. VI of the Madras Estates Land Act, 1 of 1908. 

621. Cl. XVII. “ANY COURT OR ITS OFFICERS” PETI¬ 
TION BY A PRISONER, OR A PERSON IN DISTRESS.— The 

f Act applies to both Civil and Criminal Courts, and Cl. 17 

or b. 19 IS held to apply to the case of a person in duress, or under 
restraint of a Civil Court. The provisions of this clause are noli 
limited to petitions directly connected with duress, and no Court- 
fee is payable where a judgment-debtor appeals against the order 
rejecting his application to the Court, to be declared an insolvent, 
made whilst in custody, under provisions of Civil Procedure Code.*^ 


(13) 15 I.C.. 621=17 C.W.N. 21. 

(14) Proceedings of the Board of Revenue, Madras, No. 269: dated 18th 
March, 1888. 

(15) Proceedings of the Board of Revenue, Madras, No. 907; dated 26th 
October, 1888. (See Muihusami Ayyar, p. 170.) 

(16) Proceedings of the Board of Revenue, Madras, dated 27th Febru¬ 
ary, 1897. (See Muthusami Ayyar, p. 171 .) 

(17) Kali Prosad Banerji v. Messrs. Gisborne and Co., 10 Cal. 61=13 
C.L.R. 156. 
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This ruling of the Calcutta High Court has been relied upon by 

Commissioner’s Court, in Emperor MwroU 
2 eh, in support of its practice that the clause is applied to a 
petition presen^d by a prisoner not personally but bv his vakeel 
Similarly, the Rangoon High Court has held, that a petition of 

bcWf T A advocate or Reader on 

behalf of a prisoner, under an authority signed by the prisoner 

need not bear a Court-fee stampd® It was held by the Upper 
Burma Judicial Commissioner’s Court, that the Court Pee^ 
Act deals purely with fiscal matters and like and that all other sta¬ 
tutes imposing pecuniary burdens, or encroaching upon or oualifv- 
ing the rights of the subject, must be interpreted in favcRir of the 
subject. Consequently, an application for bail signed only by 
tbe advocate of a pnsoner is an application made by the prisoner 
himself and, under S. 19, Cl. (XVII) Court-Fees Act, does no[ 
require it to be stamped.™ These cases are relied on by tte 
Aluihabad High Court for holding that a petition filTd on 
behalf of a prisoner by an advocate is a petition presented bv a 
prisoneiN and is ivithin the exemption from Court-fees under 
Cl. 17, b. 19 and the fact that it was an adjournment annlicntinn 
made by the counsel for his personal convenience is imm.^^terial.^i 

622. Cl. XVII. COMPLAINT OF A PUBLIC SERVANT_ 

The term “complaint ” is defined in the Criminal Procedure Code 
h 4 (h), to moan the allegation made orally or in writing to a 
Magistrate with a view to his taking action under the Code that 
some person whetlier known or unknown has committed an offence 
but It does not include the report of a Police Officer A 

1 L..I. "I .O *4-' "IT T. jT" . Code ; and this 

comprehensive definition includes a Municipal officer which 

expressly mentioned in Cl. XVIII of the CourtPees Act some 

what redundantly. No fee is leviable on a compS "ra 

Municipal officer, and where process fees were levied on complaints 
brought by the officers of a Municipality against various persons 
the accused were held not liable to refund, under S. 31 what was 
illegally levied from the complainants.^- A compiaint bv A 
Mu^iff under S. 168, Criminal Procedure Code, does not require 

the seal of the 

Munsiff s Court, is immaterial.^ A cantonment authority is not 
a public officer, as defined in Criminal Procedure Code and where 


494, follows 10 Cal. 61 
t60=l Rang. 5ia 

4~TJB*B Cr.L.J. 2/7: (extes Jaganath Kahar v. King-Emper<yr, 

(20) Jaganath Kaliar v. King-E)nperor, 65 I.C. 553=4 U B B 72=23 
Or,L*J« 122« 

T T 261=11 L.R.AlI.Cr. 45=1930 A- 

“'^“^26 I.C. 827=52 AU. 542=31 Cr.L.J. 1121 

—1930 373. 

(22) Queen-Empress v. KJuxjahhoy, 16 Mad. 423. 

(23) 5 Bom.H.C.Cr.Cas. 104. 



Appucation for Compensation. 


S. 19] 

J -xwn- V/UMl'iUiNSATION. 525 

are instituted on behalf of a cantonment 
authontj^ process-fee and diet money for whnLses to be 

JlantonmenT authority. But. complaint from 

a cantonment authority is exempt from Court-fee under this 

srSi? s. inr * 

623. Cl. XX. APPLICATION FOR REFUND OF COSTS — 

n application for refund of money deposited for the costs of pre- 
paung: a paper book, etc., for an appeal to Pri-v^r Council is not 
an appheatom for payment of money due by Government to the 
applicant udthin the meaning of S. 19, Cl. XX? aUnvlierl such 
an application was presented to the High Court, it was held liable 

an application by a petitioner for a life certificate to enable him 
to draw his pcMion at some other place or through an agent is 
not an application for the payment of money due by the Govern¬ 
or refundexempted by Cl. XX of S. 19.=o An application 
for reftind of Court-fee IS not chargeable, as it is covered bv S. 19, 

repayment of a deposit is veiw different 
from the refund of a Court-fee.^s ' “"^'-‘oni; 

624 Cl. XXII. APPLICATION FOR COMPENSATION — 

ne“edn^e for compensation under the Land Acquisition Act 

need not be stamped. An application for payment of the eompen- 

^tion mon^-, made to a land acquisition officer, which is sent to a 

amrinnt Continues to be an application for 

amount awardable in respect of acquisition of property, and this 
clause exempts it from payment of any Court-fee.^® 


619. 


cpsi n' 1929. 

(25) Hariawn v. Gopesdwar, 1923 Oal. 599=27 C.W.N. 616 

(26) Pmijal, Stamp Manual, 1900, p, 265; para. 27. 

loll 1932 AU. 590. 

loal Baridasi v. Gapesdmar, 1923 Cal. 599, supra. 

(29) Gazette of India, dated 26th February, 1870. 
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CHAPTER III-A 

♦ 

Peobates, Letters of Administration and 
Ceetieicates of Administration, 


1 ©-K Where any person on applying for the 

probate of a will or letters of 
h,«h^'fco^;^.7e^e iTs administration has estimated the 
been paid. propej'tv oi the deceased to be of 

greater value than the same has 
afterwards jiroved to be, and has consequently paid 
too high a court-fee thereon, if, within six months 
after the true value of the 2iroperty has been ascer¬ 
tained, such person produces the probate or letters to 
the Chief Controlling Revenue-authoritv [for the 
local area] in which the probate or letter has or 
have been granted, 


and delivers to such authority a particular in¬ 
ventory and valuation of the property of the deceased 
verified by affidavit or affirmation, 

and if such authority is satisfied that a greater 

fee was paid on the probate or letters than the law 
required, 


the said authority may— 

(a) cancel the stamp on the probate or letters 
if such stamp has not been already cancelled; 

(&) substitute another stamp for denoting the 
court-fee which should have been paid thereon: and 

(c) make an allowance for the difference be¬ 
tween them as in the case of spoiled stamps, or repay 
the same in money, at his discretion. 


Synopsis. 

1. Amendments. 4. Refund. 

5’ ^ ^ 5* Discretion of revenue authority. 

3« Valuation of property^ 

625. AMENDMENTS.—The words ‘‘of the province'^ 

were deleted, and the words “for the local area*^ were inserted by 

the Court-fees Amendment Act X of 1901. This Chapter was 

inserted by S. 6 of the Probate and Administration Act, XIII of 
1875. 
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626 . SCOPE—Payment of duty.— (o) This section provides 

lor refund of any excess Court fee i)aid in respect of probate of 

will, or letter.i of administration where the valuation of deceased’s 

property ^yas over-estimated, and the Chief Controllinir Revenue 

authority is authorised to refund tlie excess when an application 

IS made xvithyn six months after the true value of tlie propertv lias 

been ascertained. Where an application for probate is made' and 

the fiat of the Judp:e is obtained on the application, this can onlr 

be read as an order tliat probate shall issue to the petitioner upon 

his complying: with the statutory jirovisions and the rules of the 

Court. One of the statutory provisions with which the petitioner 

must comply is that he must bring- in the necessary stamps. The 

document can be received only when the prescribed fee has been 
paid.i 


(fe) Naturp: of the dvty levied.— The sum charged under 
the provisions of the C*ourt-Fees Act upon a grant of probate or 
letters of admini.stration is not a tax or duty levied upon the pro¬ 
perty upon which the probate or administration operates, but is 
merely a fee levied by the Court issuing the probate or Letters of 
administration for the work done in this connection, and must be 
paid according to the scale pre.scribed in the Province in which 
the grant is made, irrespective of the fact whether the whole of 
the property in respect of which the grant is made is or is not 
situate within that Province.^ 


(c) Probate-duty—Locality of assets.— Where S. died 
in England and probate of his will was obtained in England, and 
he left a large amount of property and credits in Bombay,, 
and he was a partner in the London firm, which had branches in. 
Bombay, and Calcutta, held, that the deceased’s share in the 
partnership assets in India, were not liable to proliate duty in 

India, as the partnei-ship business was carried on in London, at 
Its Head Office.® 


627. VALUATION OF PROPERTY. — (a) Uncertainty 
OP REalts.vtion. —The uncertainty of recovering a debt due to the 
estate of a deaceased person is not a sufficient ground for a pro¬ 
portionate reduction of the fee payable in respect of a will. Ex- 
emption is not aUowed on the ground that judgment-debts though 
not barred by limitation are supposed to be unreal isable with 
reference to the present circumstances of the judgment-debtors.^ 

.(?>) Value op a chose in action.— Where there is no 
material upon which the Court can assess the value of a ehose-in- 
action, there is nothing to prevent the Court from accepting the 


(1) AUim^lammal v. P. iY. K. Suratja Prakasa Boya, 31 I.C. 491=38 
Mad. 988=29 M.L.J. 680. 

(2) In the goods of G. T. WiUiamji, deceased, 75 I.C. 466=50 CaL .597= 
27 C.W.N. 812=1924 Cal. 115. 


(3) In the goods of Sir Albert A. D. Sasoon, deceased, 21 Bom. 673= 
compare in the goods of March, (1879) 4 Cal. 725. 

(4) In the goods of Bam Chamder Ghose, 24 Cal. 567: citing In the 
goods of ReaTcc, 13 Beng.L.R. App. 24. 
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valuation of the person applying for probate.® But the mere 
fact that an item of property is the subject of litigation does not 
in itself prevent the value of the property being assessed for the 
purpose of stamp duty on an application for probate. The 
question is one of fact.® Accordingly, where the deceased’s estate 
consisted of property in possession to the value of Rs. 125 and 
a chose in action for 17,000, there was nothing to enable the Court 
to determine the amount or value of the right which the deceased 
was seeking to enforce in the suit, and it could not be said that 
the petitioner, in assessing the amount or value of the estate at a 
sum .under Rs. 1.000 had under-estimated its value. The results 
of the suit would give some indication as to the value.^ 

(c) Valuation on date of application.— In the ease of 
shares the Court-fee is chargeable on the value as at the date of 
application for probate, and subsequent changes do not alter the 
amount of Court-fee payable. A rise or fall at the time of reali¬ 
zation may or may not prove the application value to have been 
wrong. This rule is easily applicable in the case of stock and 
shares, but the principle is the same in respect of other property.® 

628. REFUND. —The theory underlying the refund is that 
the sum charged upon a grant of probate or letters of adminis¬ 
tration is merely a fee levied by the Court issuing the probate or 
letters of administration for the work done in this connection: 
and this !is no less the ease becau.se the fee is levied upon the value 
of the property. This fee is payable on the scale in force at the 
place of the grant in respect of all properties covered by the 
probate wherever situate.® 

629. DISCRETION OF REVENUE AUTHORITY.— The 
refund niay be allowed under this section, but is not obligatory. 
It is merely discretionary with the Chief controlling revenue 
authority, to cancel the stamp on the probate, to substitute there¬ 
for a stamp for the proper amount of Court-fee and to refund the 
difference in fee in money. The period of six months cannot be 
•extended.^® 


1 S>-I3. Whenever it is proved to the satisfaction 

such authority that an executor 
due from a deceased or administrator has paid debts due 
person have been paid from the deceased to such an amount 
ou o IS es a e. being deducted out of the amount 

or value of the estate, reduces the same to a sum 


(5) In tlie goods of Abdul AziSy 23 Cal. 577. 

(6) Saldanha v. The Secretary of State, 24 Mad. 241. 

(7) Ibid. 

(8) In the estate of A. C. MacMillan, deceased, 14 I.C. 804 (807). 

(9) In the goods of G. T. WiUiams, deceased, 75 I.C. 466=50 Cal. 597 
=1924 Cal. 115. 

(10) Proceedings of the Board of Bevenue. Madras. No. 1359 R. Mis., 
dated 23rd October, 1911; and No. 1089 R. Mis., dated 28th August, 1913. 
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'W^ich, if it bad been the whole gross amount oi* value 
oi the estate, would have occasioned a less court-fee 
to be paid on the probate or letters of administration 
gianted in respect of such estate tlian has been 
actually paid thereon under this Act, 

such authority may return the difference, pro¬ 
vided the same be claimed within three }’’ears after 
the date of such probate or letters. 

But when, by reason of any legal proceeding, the 
debts due trom the deceased have not been ascertained 
and paid, or his effects have not been recovered and 
made available, and in consequence thereof the 
executor or administrator is prevented from claiming 
the return of such difference within the said term of 
three yt^avs, the said authority may allow such further 
time for making the claim as may aiDpear to be 
reasonable under the circumstances. 


Com mc7its. 

o' X- . . . Property subject to mortgage or 

2. Mode of calcination of estate, annuity. 

left by deceased. 4 . Debts due by the deceased. 

630. SCOPE.—This section provides th:it where an exeeutor 
or administrator has discharged the debts of tlie deceased sub¬ 
sequent to grant of the probate, out of the estate thereby reducing 
Its value to a sum less tlian that for which proliate duty has been 
paid, a refund of the difference between the fee paid 

4 b ^ payable, may be obtained, on application to 

tnc Ohiet Controlling Revenue authority, witliin a period of 3 

years, which period can be extended in the discretion of the 

Kevenue Authority, if in consequence of a legal proceeding the 

ascertained and paid, or the assets of the 
deceased have not been realised. 

TTT ^°bows the provisions of English law,—51 Goo. 

ill. o. 184, b. 38: which governs the refund of anv fee that mav 
nave been paid on amounts for which the same is not leviable. 

CALCULATION OF ESTATE LEFT BY 
DECEASED— Sch I, Art. 11, of the Court-Fees Act, as amend- 
ea by Act VII of 1910, provides for a sliding scale of duty on the 
amount or v^ue of the property in respect of which the grant is 
made. The duty ^ 2 per cent, when the amount or value of the 
property exceeds Rs. 1,000, but does not exceed Rs. 10,000. It is 

amount exceeds Rs. 10,000 but is below 
Rs. b0,0W; and the duty is 3 per cent, when such amount or value 
exceeds Rs. 50,000. It has been pointed out by the Calcutta High 
Court, m the goods of Harriett Teviot Kon^ some difficulty 
in the application of this provision arises by reason of the Court- 


(11) 21 I.c. 502=^18 C.W.N. 121. 
C—67 
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Fees Act having been amended piece meal from time to time. 
The true mode of interpretation is, therefore, not to consider 
individual sections, but to take them as a whole and to give effect 
to the legislative intent upon a particular matter. From this point 
of view, it was held that the fee should be calculated upon the 
nett value of the estate obtained by the deduction of value of the 
estate. 

632. PROPERTY SUBJECT TO MORTGAGE OR 
ANNUITY. —The judicial decisions of Calcutta and Bombay 
bearing on the point were examined by Sir Ashutosh Mookerjee, 
and it was held that the ruling in CoUector of Maldah v. Nirode 
Kamini Dehya,^^ was of doubtful value. The decision, by Sir 
Richard Couch, C. J., in In the goods of Bamchandra Das,^^ was 
given in 1872, long before the amendment of the Court-Fees Act 
in 1899, and on the construction of Art. 12 as it stood at the time. 
But. the law has been materially altered by subsequent legislation. 
In the ca.se of In the goods of Peter Innes^^ it was ruled by 
Norman, C. J., that when letters of administration are granted 
in respect of property subject to a mortgage, the value of the 
property, within the meaning of Art. 11 of the First schedule of 
the Court-Fees Act, is the value of the entire property, less the 
amo^int of the incumbrance, because this is the value of that with 
which the administrator is to deal. The same view was accepted 
in In the goods of Charles Edxoard Maclean}^ where it was held 
that the term value in Art. 11 means “market-value'' and that 
the market-value of mortgaged property is the value of the equity 
of redemption and that only. To the same effect is the decision 
of Westropp, C. J., in In the goods of Ramchandra Lalcshmanji.^'^ 
Thus, the reasonable construction of the expression “value of the 
property" in Art. 11 has been held to mean the “marketwalue" 
of the property left after deduction of the amount of the debt.^» 
In other words, for the purposes of Art. 11 of the First schedule, 
the expression “the amount or value of the property." signities 
what is described as the nett total in Annexure A in Sch. Ill, 
obtained by the deduction, of the amount shown in Annexure B. 
as not subject to diity, from the gross valuation of the moveable 
and immoveable property left by the deceased.'® Sir Richard 
Garth, C. J., held in In the goods of Bushton, deceasedf^^ that 
where it appeared that property disposed of by a will was 
bequeathed to the testatrix subject to the pa\Tnent thereout of an 

(12) 21 I.C. 502=18 121. 

(13) 15 I.C. 621=17 C.W.N. 21 (I>ft. and N". approved in 21 I.C. 
502). 

(14) 18 W.R. 153=9 Bom.L/.R. 30 (ad I'alorem fee chained on the 
value of the house, and not on rent of it). 

(15) 16 W.R. 253=8 B.L.R. app. 43. 

(16) (1874) 6 N. W. P. H. O. R. 214. 

(17) 1 Bom. 118 (value of annuity is its market-value, and not ten 
times the amount of a yearly payment). 

(18) 21 I.C. 502 (508), supra. Per Sir Ashutosh Mukerjee. 

(19) In the goods of G. A. Quininyborough, 30 I.C. 958=20 C.W.N. 

591 (Per Sir Ashutosh Mookerjee), 

(20) 3 Cal, 736. 



^uity for life to a person who survived her, the a<l valorem 
tf ^ Court-Fees Act ought 

l^ne if thi P™P®>^y' less tlie capitalized 

value of the annuity. A\'hcre the testator had a mere rio-ht of 

action in r^pect of a house bequeathed, the value of such right 

was impossible to determine, and the petitioner was exempted 

l^l’® decision of tlie suit 
n his favour. AVhere duty is paid calculated on the amount or 
xalue of the property, without deducting the debts due by the 
deceased, a refund of duty may be obtained under S. 19-B of 
the Oourt-Fees Act, as amended by Act XIII of 1875.23 Similarly 
Where exeinption is disallowed in respect of supposed unrealizable 
assete being judgment-debts not barred by limitation, a refund 
could be had under S. 19-B of the Act, if the value subsequently 
ascertained is less than the value on which probate duty is paid .24 


633. DEBTS DUE BY THE DECEASED.—They mean 

only such debts which the testator was bound to pav,*and for 

which his estate is liable to be proceeded against. Legacies or 

tmsts provided in the will are not to be included in debts due from 

the deceased.2^ Accordingly, where the testator was bound, under 

a marnage settlement, to provide for his children, and had made 

his son as executor to make the necessary provision, it was held that 

the debt was a debt payable by the deceased, for which remission 
could be granted.2« 


1 €>-e. Whenever a grant of probate or letters 

Relief in case of administration has been or is 
several grants^.^^^ made in rcspect of the whole of the 

pi’operty belonging to an estate, and 

the lull fee chargeable under this Act has been or is 

paid thereon, no fee shall be chargeable under the 

s£^e Act when a like grant is made in respect of the 

whole or any part of the same property belonging to 
the same estate. 11 ^ & s 

Whenever such a grant has been or is made in 

respect of any property forming part of an estate, 

the amount of fees then actually paid under this Act 

shall be deducted when a like grant is made in respect 

of property belonging to the same estate, identical 

with or including the property to which the former 
grant relates. 


--- the goods of Abdool Asiz (Avivr Alt and Sale, JJ.), 23 Cal. 

5//J also see Saldanha v. The Secretary of State, 24 Mad. 241. 

(22) In the goods of Mam Chandra Das, 9 B.L.R. 30. 

(23) In the goods of Mam Chandra Ghose, 24 Cal. 567. 

goods of Beake, 13 B.L.R. app. 24, approved in 24 Cal 

567, supra. 


(25) Peroival v. Meg., 33 L.J.Ex. 289. 

(26) Lord Advocate v. Hagart, 2 H..L. 417. 
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Synopsis, 

1. Legislative changes. 5. Properties situated in British 

2. Scope of the section. India. 

3. Application of the section. 6. Power of appointment. 

4. Illustrative cases. 

Comments. 

634. LEGISLATIVE CHANGE. —The word **sueh^^ after 
Svlienever’ was repealed by the repealino: and Amending: Aet XIII 
of 1891. 

635. SCOPE OF THE SECTION.— This section provides 
for eases where a fresh grant of probate of a Will or Letters of 
Administration of the estate of the same person becomes necessary, 
and the fees have already been paid in respect to the whole or part 
of the property comprised in the estate of the deceased person. 
Where the fnll fee chargeable tunder the Oonrt-Pees Act on a pro¬ 
bate at the time it is granted has been paid, no further fee shall be 
chargeable when a second grant is made in respect of that property 
as comprised in that estate.^® This is in line with the English law, 
under which all second and subsequent grants of probate and 
administration, in respect of property on which the full duty has 
been already paid upon a previous grant, are exempted from fur¬ 
ther stamp duty by S. 3 of 41 Geo. III. C. 86; S. 36 of 5 and 6 
Viet. C. 32. contains a corresponding provision for Ireland.There 
is nothing in the wording of the section to confine its application to 
the case of some executors coming in to take probate after one of 
their number has already taken out probate. It will apply equally 
to a subsequent application for administration of the whole estate, 
and to an application to administer that which has been un¬ 
administered so far.®® There are many cases in which a fresh 
grant becomes necessary, and it is to provide for such eases that 
S. 19-C of the Act was passed.®^ 

636. APPLICATION OF THE SECTION— The exemption 
from payment of double duty, intended by this section, applies 
where the first grant of probate was obtained in British India,®® 
for the whole estate of the same testator, in respect of the same 
will, under the provisions of this Act; and. the second grant has 
become necessary, in respect of the property (whole or part) 
covered by the first probate. ‘‘The probate is sometimes revoked, 

(27) Bhagwaii Saran. Singh v. Secretary of State, 54 I.C. 703=5 P.L. 
J. 36=1 P.L.T. 469=1920 P.H.C.C. 81. 

(28) Swarna Moyi Debi v. The Secretary of State 30 I.C. 394=43 Cal. 
625=22 C.L.J. 370=20 C.W.N. 472. 

(29) Ibid. 43 Cal. 625, supra. 

(30) In the matter of Maung Win Fcm, 88 I.C. 759=3 Bang. 90=1925 
Rang. 217=4 Bur. L.J. 97. 

(31) 54 I.C. 703=5 P.L.J. 36=1 P.L.T. 469, supra. 

(32) See in the goods of Gladstone, deceased, 1 Cal. 168. (Held that 
duty paid in England on a probate is no ground of exemption from probate 
duty in India in respect of interest in partnership property with British 
India); also see, In the goods of March, 4 Cal. 725 (liability of property on 
which duty paid in England to pay duty in India). 
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or aji'iiin a portion of an estate may remain nnadministered and 
may require a fresh ffrant. ”8* Where the first Rrant is revoked 
and a second grrant of probate or letters of administration has 
been made, the fee already paid is to be refunded.^^ Tlie annul¬ 
ment of the first grant to enable a fresh grant being aT>plied for 
IS a ground of exemption under the seetion.®^ The section applies 
to an application to administer that which has been unadministered 
so far, equally to a subsequent applioation for admini.stration of 
the whole estate 8« AWiere an executor to whom probate has been 
granted dies, and anotlier person is appointed to eom]>lete the 
administration, no fresh fee is leviable.^^ But. fresh Court-fee is 
payable on a fresh devolution on death of beneficiaiy. The word 
“estate” referred to in the section means the* estate of a 
deceased pei-son, and of the identical decea.sed. “Tt is not the 
intention of the section that once the fee chargeable under the Act 
had been paid in respect of any particular property on the death 
of the owner for the time being, that property would be exempt 
ever afterwards from similar fees notwithstanding that it continued 
to pass from generation to generation by will or inheritance, and 
succes.sive probates, or letters of administration were granted.”*® 


Again, S. 19-C. refers expressly to cases where both the first 
and second grants had been made after the Court-Fees Act had 
come into force. I^Iark the words *'uncJcr this Act.*' In the 
Calcutta cases of In the goods of Chalmers, and In the goods of 
Oasper,^^ the second grant of probate was sub-sequent to the 
enactment of the Court-Fees Act, but the first grant had been 
taken out pi-eviously to that enactment. The second grant, in 
these cases was not held exem])ted from the payment of the 
ad valorem duty chargeable under die Act, although the full fee 
then chargeable by law had already been paid at tlie time when 
the first probate was taken out. But, where an exectutor to whom 
probate had been granted under the Court-Fees Act died, leaving 
a part of the testator’s estate unadministered, and a new repre¬ 
sentative was appointed for the purpose of completing the adminis¬ 
tration, it was held that “there was no new succession, no new 
devolution of the estate, and it was difficult why a fresh succession 
duty should be levied.” Accordingly no further Court-fee was 
levied, although the value of the property had increased in the 
meantime.When the appointment is made de honis non there 


(33) Shagwati Snran Singh v. Secretary of State, 54 I.C. 70.3=.'3 P.L. 
J. 36=1 P.L.T. 469=1920 P.H.C.C. 81. 

(34) In the goods of Peter Innes, 16 W.R. 253. 

(35) In the n-lll of Alfred Jones, 1 S.L.B. 177. 

(36) In the matter of Maung Win Pan, 88 I.C. 759=3 Rang. 90= 
1925 Bang. 217=4 Bur.L.J. 97. 

(37) Swamamoye v. Secretary of State, 30 I.C. 394=43 Cal. 625, supra. 

(38) Bhagwati Saran Singh v. Secretary of State, 54 I.C. 703=5 P.L 
J. 36=1 P.L.T. 469=1920 P.H.C.C. 81. 

(39) 6 B.L.R. App, 137=21 W.R. 246, note. 

(40) 3 Cal. 733=2 C.L.R. 436. 

(41) In the goods of Samuel Balthazar, 4 L.B.R. 255. 
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is no new succession, no new devolution of the estate, which would 
justify a finding that fresh Court-fee must be paid.*^ 

637. IX(IjX7ST!RAT1V£j CASSS. —No duty is payable on a 
double probate which recites, and in fact proceeds upon the first.^^ 
No stamp duty is payable under the Court-Fees Act, on probate 
granted to a second executor, to whom leave was reserved to take 
out probate when the first probate was granted. The first probate 
enures for tJne benefit of oil the executors."^ ''^en there 
are several executors appointed with distinct powers, as one for 
one part of the estate and another for another, yet there being 
but one will to be proved, one proving of it suffices.^® Where an 
ad valorem stamp duty had been paid on a portion of the pro¬ 
perty of the testator under letters of administration which were 
valid until revoked, it was held that, in detennining the stamp to 
be afSxed to new letters of administration to be granted, credit 
should be given for the amount of duty which had been already 
paid, and such duty was not payable a second time."*® 

638. PROPERTIES SITUATED IN BRITISH INDIA._ 

The Probate duty is payable on the assets ivithin British India-, 

at the dote of the testator^ death.*' Where S. died in England, 

and the probate of his will was obtained in England, and he left 

a large amount of property and credits in Bombay, and he was a 

partner in the firm which had its head office in London, and had 

branches in Bombay and Calcutta, it was held by the Bombay High 

Court that the Bombay business of the Firm was not a distinct 

business from the London bfusiness, but a foreign branch 

of an English Firm, and no probate duty was payable on 

the value of the share of deceased as a partner of the 

firm in the properties situate in British India at his death.-*8 

Probate duty is payable only on the assets in India; consequently, 

where English stock is not saleable or transferable until transferred 

on the register in the Bank of England to the executor or legatee, it 

is not an asset in India, as it is not liable to probate duty, though 

the scrip representing such stock is in the possession of a Bank in 
India.^9 

The Probate Jurisdiction op Courts in British India 
extends to ^vills executed out of British India by a person who is 
not a British subject; for example, to a will executed by a sub¬ 
ject of a Native State in a Native State, provided the testator had 

at the time of his death moveable or immoveable property within 

^_ 

^ matter of Maung Win Pan, deceased 3 Banff 90 C92) = 
1925 Bang. 217, supra. ® ^ 

(43) In tlie goods of Bihee Ameerun, 15 W.B. 496. 

(44) Hid. 15 W.B. 49C. 

on^ hixeautors, 10th Edn., Vol. I, p. 295, cited in 30 I.C. 

oy4: (396)* 

w goods of Lt.-Govemor, Peter Innes, deceased; (1871) 16 

(47) In re Esakiel Joshua Ahraham, 21 Bom. 139. 

(48) In the goods of Sir Albert A. B. Sasoon, 21 Bom. 673. 

(49) In the goods of Major General Millet, deceased, 51 P.R. 1902. 
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the jurisdiction of the Court.^" A grant of Probate may be made 
to take effect throughout British India or in a particular pro¬ 
vince ; in the latter case the scale of fees will be according to the 
rate fixed for the Province.^ Where the assets left bv a testator 
are situate in more than one Province, the grant of probate in 
respect of all the assets, which are likely to come to the executor's 
hands, shall, under S. 59 of the Probate and Administration Act, 
have effect only over the property situate in the Province in which 
the probate is granted.^ 

639. POWER OF APPOINTMENT.—Where a person 
having a life interest in a fund, with a general and absolute 
power of appointment thereover, exercises such power by will, 
no fresli Court fee is payable.^ But, in the ease of a will by hus¬ 
band conferring general power of appointment over a fund on his 
wife, where the husband’s will was proved on his death, probate 
duty being paid on the principal amount of the fund, and the 
wife having made a Avill in which she exercised the power of 
appointment and died, and her executor subsequently applied for 
probate of her will, it was held that the power of appointment 
created by the will was “property" within the meaning of Art. 11 
of the Court-Fees Act, and the estate of the testatrix was liable 
to probate duty in respect thereof.^ 

1 ©-ID. The probate of the will or letters of 

Probates declared administration of the effects of any 
valid as to trust-pro- person deceased heretofore or here- 

eredVy^couit-fel*'°'' granted shall be deemed valid 

and available by his executors or 
administrators for recovering, transferring or assign¬ 
ing any moveable or immoveable property whereof 
or whereto the deceased was possessed or entitled, 
either wholly or partially as a trustee, notwithstand¬ 
ing the^ amount or value of such property is not in¬ 
cluded in the amount or value of the estate in respect 
of which a court-fee was paid on such probate or 
letters of administration. 

Synopsis. 

1. Scope. 6. Private Provident Fund. 

2. Trust property. 6. Power to confer a beneficial 

3. Hindu joint family property. interest. 

4. Will creating a tenancy in com- 7. Dayabhaga rule of inheritance. 

mon. 


(50) Bhaurao Dddajirao v. LaJeshmi Bai, 20 Bom. 607. 

(1) See S. 273, Indian Succession Act; also see in the goods of G T 
WilliaTns, 75 I.C. 466=27 C.W.N. 812=1924 Cal. 115=50 Cal. 597 (A 
Local Legislature may repeal or alter provisions of Court-Fees Act). 

(2) The Deputy Commissioner of Singhhhorn v. Jagadish Chandra 62 
I.C. 513=1921 Pat. 206=6 P.L.J. 411=2 P.L.T. 683. 

(3) In the goods of Julia Oram, 21 W.B. 245=12 B.L.R. App 21- 

also see in the goods of George, 6 B.L.R. App. 138. ' 

(4) In re Lakshmieuprayana Ammal, 25 Mad. 515. 
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640. SCOPE. —This section exempts probates as regards 
trust properties from Court-fee duty and it follows the English 
law, viz., the provisions of 48 Geo. Ill C, 149, S. 35, in enacting 
that the probate or letter of administration is valid respecting 
property “whereof or whereto the deceased was possessed or 
entitled, either wholly or partially as a trustee”, notwithstanding 
such “trust property” is not covered by Court-fee paid on such 
probate or letters of administration. The exemption has reference 
to the character of the property, as trust property, and not to the 
procedure of a previous grant of probate or letters of adminis¬ 
tration on which a Court-fee had been paid.® 

641. TRUST PROPERTY.—Under tJie English Stamp 

Act, 1815, (55 George III. C. 184; S. 38). probate duty is not 
payable on tru.st property. “It is reasonable that probate duty 
should not be payable in respect of property which was vested in 
the deceased as a timstee and not beneficially, to which his exe¬ 
cutor or administrator can liave no title as such, and to effect the 
transfer of which to new trustees is the sole piu’pose for 
Avhich it is sought to obtain probate or letters of 

administration.” But the Act as originally framed did not 
contain an express exemption to that effect in the Court-Pees Act; 
and, the terms of Cls. 11 and 12 of Sch. T of the Act were held to 
“include not only property to which the deceased was beneficially 
entitled during his lifetime, but also all property which stood in 
his name as trustee, or of which he was possessed henami for 
others.”® But, this Chapter III-A, dealing with the Court-fee 
payable in respect of probates and letters of administration was 
inserted by the Probate and Administration Act, 1875. and based 
on the provisions contained in the English law, statutes 48 Geo. Ill, 
C. 149, S. 35 and 55, Geo. Ill, C., 184, Ss. 40 to 43 and 51. 
“Properti/ held in trust not beneficially or with general power 
to confer a beneficial interest” has now to be sliown in Annexure 
B, setting forth the items which the applicant “is by law allowed 
to deduct.”^ The expression “property held in trust not bene¬ 
ficially ’ within the meaning of Annexure B in the form set out in 
Sch. ITT of the Court-Fees Act is property held in trust by the 
testator, and not property as to which the' testator has created a 
trust.® Where the deceased was a European subject of the German 
Empire, and he married a lady in Rhenish Prussia, where the Code 
Napolean is in force, according to which on a marriage settlement, 
a husband and wife have an equal interest in the property com¬ 
prised in the community, it was held that on the death of one the 
property is divided into two parts, of which one part goes to the 


(5) Collector of Kaira v. Chunilal, 29 Bom. 161; cf. Collector of 
Ahmedahad v. Sadcluind Ixiduk CJuind, 27 Bom. 140 (Beld, that S. 19-D only 
applies where Probate or Letters of Administration have already been granted 
on which Court-fee has been paid). 

(6) In the goods of Beresford, and Maddool\ deceased: (1871) 15 W. 
W. 456 (459). 

(7) In re Dastt Manctvala Chetty, 4 I.C. 1064=6 M.L.T. 286=19 M. 
L.J. 591=33 Mad. 93 (F.B.). 

(8) Deputy Commissioner of Singhhhum v. Jaoadish Chandra. 62 I.C. 
513 (529)=1921 Pat. 206=6 P.L.J. 411=2 P.L.T. 683. 
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survior, and the other to tlie heirs or to doners under a testa¬ 
mentary disposition. Consequently on the deatli of the husband 
only one half of his poperty was chargeable with the ad valorem 
duty payable under Art. 11. Seh. I of the ('‘ourt-Fees Aet: the 
other half being trust property was exenqj under S. IP-f).'* 


642. HINDU JOINT FAMILY PROPERTY.—There is a 
conflict of view on the question of exemption of the interest or 
undivided share of a deceased coparcener in the property of a 
Hindu joint family, under tlie Mitakshara law, which ])asses by 
survivorship on Ins death to his other coparceners. In a 
Calcutta case, where the deceased who was a member of a joint 
Hindu family governed by the Mitakshara law, left a will, of 
which he appointed his brothers the executors and trustees; and 
the brothers applied for a probate of his will, but claimed 
exemption from payment of probate duty on the ground that 
joint ancestral property passing by rule of survivorship was 
“trust property held not beneficially,” the Tax-Officer took the 
\aew that the property in connection with which the probate was 
asked consisted of some plots of land purchased from the 
Corporation of Calcutta, by the deceased and his brothers, out 
of the income of the ancestral estate, and which had been con¬ 
veyed to them as tenants in common; however, these plots of 
land could only have been acquired by the brothers on behalf of 
all the coparceners, and the conveyances could only operate as 
conveying it to them in tnist for all the coparceners. This 
suggestion was accepted by Amir Ali and Sale, JJ., who held, 
upon the facts as stated, that the property though conveyed to 
four brothers as tenants in common, vested in them as trustees 
for the benefit of all the coparceners, and consequently was not 
liable to duty.^® In the Bombay ease of Chunilal Marital, where 
the deceased Harilal died possessed of certain shares in joint 
stock companies and in the Bank of Bombay, and left three 
sons who applied for letters of administration, claiming 
exemi^tion from stamp duty, it was held that S. 19-1) of the 
Court-Fees Adt applied, and pi*operty held in trust as above 
described was to be regarded as exempt from the ad valorem fee. 
The view of Calcutta High Court, which was “in accordance 
with the unbroken practice on the original side’* of the Bombay 
High Court, was foUowed.^^ But, in the later case of Kashiruith 
Para-shram v. Gotirahai Malla/ppa,^^ the earlier Bombay case was 
distinguished, and not followed. There the probate of a will 
purporting to dispose of property held jointly between the 
testator and his minor son as members of a joint Hindu family 
was not exempted from probate duty under S. 19-1) of the 
Court-Fees Act. It was observed that in a joint Hindu family 

(9) In the goods of J. T. Froeschmaiiy 20 Cal. 575. 

(10) In the goods of Pohunmilt Auffwrwallah, 23 Cal. 980=1 C.W N' 
31. 


(11) Collector of Kaira v. Chunilal, 29 Bom. 161 (168)=6 Bom.L.B. 
52; follows in the goods of Foeschman, 20 Cal. 575; and iu the goods of 
Pokurmal Augurwallah, 23 Cal. 980=1 C.W.N. 31. 

(12) 28 I.C. 473=39 Bom. 245. 

0—68 
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where property passes by survivorship there is no leo^al founda¬ 
tion for a will, and no need of a probate. But, if the "devisee 
under the will propounds the will, he cannot be heard to say that 
he should not pay the ordinary duty because a will was not 
necessary. Chunilal’s case dealt with letters of administration, 
not the probate of a will; and, in the case of a will it was clear 
that “the parties claiming under the will cannot go behind its 
terms, or claim any exemption whatsoever upon allegations 
utterly inconsistent not only with the fact of the will 
itself, but with express statements made therein.'^® But, in 
KeshavUd .Piuijalal v. The Collector of Ahmedahad^^ 
this later ruling was dissented from, and the ruling 
in Collector of Khaira v. ChunUaP^ was followed, by the 
Full Bench of Bombay High Court. Sir Lallubbai Shah, A. C. 
J., held that the Letters of Administration entitle the adminis¬ 
trator to all rights belonging to the intestate as effectually as if 
the administration had been granted at the moment after his 
death; and the question is whether the property was joint family 
property at the moment after his death, and not whether it was 
so at the date of the application. It was further observed that 
S. 19-D has been correctly interpreted by the Bombay High Court in 
Collector of Khaira v. Chimilal, and even if there be a doubt as 
to the true meaning of the expressions in S. 19-D, and in 
Annexure B, “the interpretation accepted in Calcutta so far 
back as 1896, and in Bombay so far back as 1904, and acquiesced 
in by the Legislature should now be accepted as representing 
the true scope of the said expressions. ’'i® Shah, Ag. C. J., 
pointed out that “while the holder, a member of the family, in 
one sense is beneficially interested in the whole, the other 
members of the coparcenary are also beneficially interested in 
the whole and the beneficial interest of the holder is limited by 
the extent of the interest 'of other members. Further, that 
interest disappears altogether on his death: and the sur\'ivors 
become the sole beneficiaries in the estate which stands in the 
name of the deceased person. On his death what is called his 
estate is no estate of his; and the legal title which still continues 
in the dead man is really the title of a man, whose beneficial 
interest in the property on his death is nothing.'' Consequently, 
“as regards property of this character it could be properly said 
that the deceased died possessed of it or was entitled to it either 
wholly or partially as a trustee within the meaning of S. 19-D.”‘" 
Case law has been reviewed in this judgment, noting the weight 
of authority in support of a liberal consti-uction of the section 
confining the operation of the duty, so as to “cover a case of 
joint family property held by a coparcener for the joint benefit 
of himself and others in which his beneficial interest ceases on 
his death, so that at the date of his death his legal title or posses- 

(13) 28 I.O. 473=39 Bom. 245. 

(14) 77 I.C. 749=1924 Bom. 228=48 Bom. 75=25 Bom.L.R. 1240 
(F.B.). 

(15) 29 Bom. 161=6 Bom.L.R. 652. 

(16) Ihid, 

(17) Ibid. 
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sion is without any beneficial interest therein.*’^® In the Calcutta 

iiManesusir Trigutiait}^ it was observed 
that there has been and there is likely to be a continuous in¬ 
crease m the number of cases in which shares, Government 
Securities and Bank accounts belonging to ilitaksharn joint 
families stand m the name of one member and. it is plain that 
rurther provision by the Legislature is imperatively required to 
solve the difficulties which arise in making title to such propertv 

upon the death of the holder/ ’20 p j- 

The Opposite view.— A Full Bench of the Madras High 
Court, has held in In re Manavala Chettyr^ differing from 

the Calcutta view in In tilie goods of Pokurnull AngitrwalUihr- 
and the Bombay ruling in the case of Collector of Kairu v. 
Chunilalf^ as also from the two precedents in the Madras Court, 
that where the son of a deceased Hindu undivided father applies 
for letters of administration to the estate of the deceased, it 
can be granted only on payment of the requisite stamp dutv on 
the share of the deceased, as the property is not held “in trust 
not beneficially or with general power to confer a beneficial 
interest’* referred to in Annexure B to Sch. Ill of the Court- 
Fees Act. The ratio decidendi of the ruling is that the deceased 
could not be said to have held his own share of the joint family 
property in trust, and not beneficially, though he may be said to 
have held his son’s share in that way. The son must, therefore, 
pay ad valm'em duty “on the father’s share in the property, or 
to be more exact, on the share which his father was entitled to 
claim, at the moment before his death. ” 2 ^ The early Calciutta 
view, in the case of In the goods of Brindahun Ghose-^ was pre¬ 
ferred, where two brothers were the only coparceners in a joint 
Hindu family, and on the death of one brother, the other brother 
applied for and obtained letters of administration in respect of 
deceased’s half-share in the joint family on payment of od 
valorem duty on such half-share, and Sir Richard Couch, C. J., 
held that the applicant’s half-share “should be treated as trust 
property and be exempt from the two per cent, ad valorem 
fee. ”2® This was supported by reference to the decision in the 
case of In the goods of J. T. Fooschman^'^, where a European 

(18) See 29 Bom. 161; 23 Cal. 980; of. 39 Bom. 245=28 I.C. 473; 
contra 33 Mad. 93=4 I.C. 1064=19 M.L.J. 591. 

(19) 95 I.C. 529=52 Cal. 871=29 C.W.N. 879=1925 Cal. 1201. 

(20) Ibid. 95 I.C. 529 (532)=52 Cal. 871=1925 Cal. 1201, supra. 
See and of. BanTc of Bombay v. Ambalal Sarabluii, 24 Bom. 350, where it 
was held that Probate or Letters of Administration are necessary, for the 
registration and transfer of shares in a Bank, although surviving co-parceners 
take rights by rule of survivorship. 

(21) 33 Mad. 93=4 I.C. 1064=6 M.L.T. 286=19 M.L.J. 591. 

(22) 23 Cal. 980=1 C.W.N. 31. 

(23) 29 Bom. 161. 

(24) 33 Mad. 93^4 I.C. 1064 (1066), s-upra. 

(25) 11 Bom. L.R. 39=19 W. B. 230 (see F.-n. 46, below) . 

W.R. 230=11 B.L.R. 39, followed in 33 Mad. 93=4 I.c 

(27) 20 Cal. 574. 
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deceased held property in common with his wife, under Code 
Napolean, with right of survivorship. The Madras view, that the 
applicant could obtain letters of administration onlj’- on paying 
the proper fee on the share of the deceased which he got by 
survivorship, has been followed in the case of Mulukutla Anna^ 
purnamma v. Aichutarammayya.^^ Where a Hindu father who 
had three sons executed a will by which he bequeathed his 
entire property in favour of his three sons, making his wife exe¬ 
cutor under the will, on an application by the wife as executor 
for probate, she was required to pay stamj) duty onlv' on ith of 
the property dealt with under the will, as the deceased was only 
entitled to ^th of it, at the moment before his death.The 
Patxa High Court,^^ has followed the Madras view, in the case 
of Dasu ManavaJa Cheffy,^^ supported by the Bombay case of 
Kashinath Parashram v. Gourahai Mallappa.^'^ But, this Bombay 
case, then “the latest case on the point” has since been over¬ 
ruled in KeshavUd PiinjalaVs case.^^ 

643. WILL CREATING A TENANCY IN COMMON._ 

The Bombay High Court has held, in Mangaldas Kilahhai Patel 
V. The Secretary of State^^ that the decisions in Collecim' of 
Khaira v. Chunilal,^^^ and Keshavlal Pxinjalal v. Collector of 
Ahmedahad,^^ are not applicable to the case of a will where the 
bequest in favour of two or more persons does not create a 
joint tenancy between the donees but creates onlv tenanev in 
common. It was observed that “an executor is always in a loose 
sense a trustee for creditors, but he is not a tnistee within the 
meaning of S. 19-D, of the Court-Fees Act in the absence of any 
specific declaration of trust in his will. An executor cannot be 
turned into a trustee for the performance of duties which apper¬ 
tain to him as an executor.^*^ Accordingly, where A made a will 
bequeathing his property to his wife and the sons of his 
nephew, C and D, who were minors, and B was to manage the 
property as executrix and on her death C and D were to take 
possession of the property, it, was held that C and D applying 
for limited letters of administration could not claim exemption 
from Court-fee under S. 19-D, read with Seh. HI, Annexure B, 
of the Court-Fees Act. as the will did not create a joint tenancy 

(28) 100 I.C. 111=:38 M.L.T. 7=1927 Mad. 1101. 

(29) Ihia. 

(30) 58 I.C. 1007=5 P.L.J. 510=1 P.L.r. 710. 

(31) 4 I.C. 1064=33 Mad. 93=6 M.L.T. 286=19 M.L.J. 591. 

(32) 28 I.C. 473=39 Bom. 245=17 Boni.Ii.R. 169. 

(33) See 77 I.C. 749=48 Bom. 75 (F.B.) (F.-n. 14 abore). 

(34) 108 I.C. 709=30 Bom.L.R. 54=1928 Bom. 55=52 Eoni. 188. 

(35) 29 Bom. 161 (F.-n. 11, ant-e) . 

(36) 48 Bom. 75=77 I.C. 749=1924 Bom. 228 (F.-n. 14, ante). 

(37) 108 I.C. 709=1928 Bom. 55=52 Bom. 188, supra, citing Jauina- 
das Gordhandas v, Daiiwdar TJas Chunilal, 103 I.C. 225=29 Bom.Lr.R. 418 
=1927 Bom. 424; and Nanalal Lalluhhoy v. Harlcchand Jagusha, 14 Bom. 
476. 
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between B, C and D, and it did 
C and Z).»» 


not const it nt(* B 


a 


trustee 



6^. PRIVATE PROVIDENT FUND.--A sun, of .nonev 

in a pm ate provident fund cannot l)e deemed to vst in lii’e 
nominee or the widow or the children of the depositor/' “There 
IS undoubtedly a fiduciary relationship between the depositor and 
the private company which has created the provident fund but 
such a company cannot be deemed to be tinistee for the depend¬ 
ant or the nominee of the depositor. Such a nominee or depend- 
ant can only take by succession to the estate of the deceased, and 
such a deposit is. therefore, not exempt from paying the Court- 
fee when application is made for letters of administration to 
the estate of the deceased subscriber or depositor The 
Nagpur Court has taken a different view. Where a num stood 
^ the credit of a deceased person in the Eastern Bengal Railway 
Provident Fund, the Board of Revenue held that the Provident 
money is exempt from duty, and that this Administration has 
nothing whatever to do with the fund which passes to the 
nominee even if there is no Administrator. The Judicial Com¬ 
missioner’s Court agreed with this view and it was held that the 
amount will, therefore, be mentioned among the assets, but no 
Court-fee will be payable in respect of 


645. POWER TO CONFER A BENEFICIAL INTEREST._ 

Property which is the subject of a gmicral power of ajiiiointment 
is not the appointer’s property so as to be liable to probate duty 
under the Court-Fees Act. This view held by Couch, C. J., in 
some early Calcutta cases*^ is now inserted bv the Amendino^ 
Court-Fees Act XI of 1889 as part of Sch. Ill,'where such pro- 
peity should be shown in Annexure B to the Act for the purpose 
of exemption from probate duty. In the case of In re LaKshmi- 
narayana AmmaV*- the Madras High Court held that the testa¬ 
trix s power of appointment to the fund is “property” wdthin 
the meaning of item 11, of the .schedule, and of the statutory 

valuation. On this short gi'ound, the view 
01 Couch, C. J., in In the goods of George was not aiirrccd with, 
as the latter decision Avas based on the English law, (36 G-eo. Ill, 
C. 52, S. 18). But, the learned Judge’s attention was not 
drawn to the exemption given in Annexure B, to “property held 
with general power to confer a beneficial interest,” which 
evidently follows the English law in the matter.^® In this con¬ 
nection it may be noticed that property appointed by will under 
a general power of appointment, is to be distinguished from 


(38) 108 I.O. 709=1928 Bom. 55=52 Bom. 188, .vupra. 

(39) In the matter of H. Hamilton. King, deceased, 1928 Raiie 312 
6 Rang. 558. 


(40) Agnus Mary De'Santos v. James William De’Santos 192.5 Nnir 
108 (1)=82 I.O. 128. ’ ^ 


(41) In the goods of George, (1870) 6 Bom.L.R. (Apn.^ 138 . 

the goods of Dram, (1874) 21 W.B. 245. ' ’ 

(42) 25 Mad. 515. 

(43) Probate Procedure in British India, by Cornish, p. 226. 


and In 
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property appointed by will under a limited power of appointment. 
The former becomes the assets of the appointer for the payment 
of his debts but, the latter is not regarded as the property of 
the appointer.^® 

646. DAYABHAGA RULES OF INHERITANCE.—Tn a 

case relating to a family governed by Dayabhaga law of inherit¬ 
ance, where one of two brothers died unmarried leaving the other 
brother as heir who applied for letters of administration of the 
property and credits of the deceased, consisting of (1) moneys 
in Government Bank, (2) Government Securities standing in the 
name of the deceased, (3) family dwelling-house, it was held that 
the Court-fees were payable on the share of the deceased brother, 
hut the sun'iving brothers share was to be treated as trust T)ro- 
peity in his hands, and therefore, was exempt from duty.’*" 
Similarly, no duty was held payable where a Hindu daughter 
died possessed of her father's property, and also some Govern- 
ment Promissorj^ Notes standing in his own name."*" 


1 S>-E. Where any person on applying for pro- 

Provision for case letters of administration has 

■where too low a estimated the estate of the deceased 

^aid on"probat'es,'’e'tc" be of less valiie than the same has 

afterwards proved to be, and has in 
consequence paid too low a court-fee thereon, the 
Chief Controlling Revenue Authority [for the local 
area] in which the probate or letters has or have 
been granted may, on the value of the estate of the 
deceased being verified by affidavit or affirmation, 
cause the probate or letters of administration to be 
duly stamped on payment of the full court-fee which 
ought to have been originally paid thereon in respect 
of such value and of the further penalty, if the pro¬ 
bate or letters is or are produced within one year 
from the date of grant, or five times, or, if it or they 
is or are produced after one year from such date, of 
twenty times, such proper court-fee, without any 
deduction of the court-fee originally paid on such 
probate or letters: 


Provided that, if the application be made within 
six months after the ascertainment of the true value 
of the estate and the discovery that too low a court- 
fee was at first paid on the probate or letters, and if 


(44) Beyfus v. Lawley, 1903 A.C. 411. 

(45) Corwmission^ of Stamp Duties v. Stephen, 1905 A.C. 137. 

(46) In the goods of Brin^buin Ghose, 19 W.R. 239=11 B.L.R. App- 
39; (followed in 33 Mad. 93=4 I.C. 1064 F.B.). 

(47) In the goods of Joymoney Dassi, 14 B.L.R. 184. 
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the said authority is satisfied that such fee was paid 

in consequence of a mistake or of its not being known 

at the time that some particular part of the estate 

belonged to the deceased, and without any intention 

of fraud or to delay the payment of the proi>er 

court-fee, the said authority may remit the said 

penalty, and cause the probate or letters to be duly 

stamped on payment only of the sum wanting to make 

up the fee which slmuld have been at first paid there¬ 
on. 

Synopsis. 

1. Ajnendment. 4 . power of Chief Controlling Be- 

2. Scope. venue Authority. 

3. Power of Civil Court. 5. Mistake. 

647. AMENDMENT.—The words *‘for the local area ” 
were substituted for the words ‘^of the Province/’ by the Repeal¬ 
ing and Amending Act (Act X of 1901), S. 3 (1). 

648. SCOPE, —As pointed out in the case of Manckji v. 
Secretary of State*'^ this section contemplates an application on 
the pai-t of the person who has taken out probate and produces 
the same to be duly stamped.^^ The section further contem¬ 
plates that the estimated value of the estate is less than what the 
value has afterwards proved to be.^*^ If it is intended to take pro¬ 
ceedings under S. 19-E, where the petitioner disputes the correct¬ 
ness of the assessment by the Collector, the Court should be moved 
for am enquiry into the true value of the assets under S. 19-H, 
and if the Collector adopts such a course it is incumbent upon him 
to make out a case for enquii’j' upon definite facts.^ In a case 
where the section is properly applicable, the Chief Controlling 
Revenue Authority is at liberty to refuse to stamp tJie probate 
■^1 the penalty has been paid and no occasion can consequently arise 
for reeovei-y, by summarj- process or by suit, of tlie penalty 
imposed under. S. 19-E,- But, where the statutory requirements 

are not complied with, the imposition of penalty under this 
section is 'ultra vires.^ 

649. POWER OF CIVIL COURT.— A suit for the 
recovery of penalty, which has been rightly imposed by the 
Revenue Authority, is maintainable in a Civil Court. There is 
no provision in law for the recovery of the penalty by sum¬ 
mary process, and a suit for its recovery is not barred explicitly 
or impliedly.^ 

_ 

(48) MaTieJcji v. Secretary of State, 1896 B.P.J. 751. 

(49) Nilcimja Eani Chowdhrani v. Secretary of State, 31 I C 460 
(4:62)=43 Cal. 230=22 O.L.J. 375=20 C.W.N". 504. 

(50) 31 I.C. 460 (462)=43 Cal. 230, eupra. 

(1) In the goods of Stevenson, 6 O.W.N. 898, cited in 31 I.C 460 
(462) =43 Cal. 230, supra. 

(2) Ibid. 31 I.C. 460, 

(3) Ibid. 

(4) 31 I.O. 460 (461)=43 Oal. 230, supra. 
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A Civil Coiirt has, no jurisdiction to review the decision 
of a Revenue Authority on the ground that the valuation had been 
incorrectlv made or that the discretion in the imposition of the 
penalty had been eixoneously exercised.® “ But, the position is 
different when the order for imposition of penalty is avssailed 
on the ground that it has not been made in accordance with the 
statute “If the action of the Revenue Authority is tiltra vires, 
if he has not followed the procedure prescribed by the statute 
whicjh is the source of his authority, there is no enforceable claim 
which a Civil Court is bound to recognise.”^ Where the plain¬ 
tiffs the four executors, brought a suit for declaration to the 
effect that the order of the Financial Commissioner was xdtra 
vit^es, that the plaintiffs had paid a full Court-fee stamp as 
required by law, and prayed for an injunction restraining the 
defendant, the Secretary' of State, from enforcing the order of 
the Financial Commissioner, it was held that the Civil (^ourt had 
jurisdiction on a plea being taken to that effect and the claim 
was decreed where the order in question was found ultra vires and 
without authority.® 

650. POWER OF THE CHIEF CONTROLLING 
REVENUE AUTHORITY.—See S. 20 of the Probate and 
Administration Act as to the powers of the Chief Controlling 
Revenue Authority to remit the whole or pai1: of any penalty or 
forfeiture imposed under S. 19-E of the Court-Fees Act. 

651. “MISTAKE.'’—The question whether a certain pro¬ 
perty, was or was not trust property would come under S. 19 (2) 
as the word “mistake”, does not include mistake of law.® 


Administrator t o 
give proper security 
before letters stamp¬ 
ed under section 19-E. 


1 ©FT. In case of letters of administration on 

which too low a court-fee has been 
paid at first, the said authority shall 
not cause the same to be duly stam¬ 
ped in manner aforesaid until the 
administrator has given such security to the Court by 
which the letters of administration have been granted 
as ought by law to have been given on the granting 
thereof in case the full value of the estate of the 
deceased had been ascertained. 


Synopsis 


1. A dminis tration Bond. 


(5) 31 I.C. 460 (461). 

(6) 31 I.C. 460 (462). 

(7) 31 I.C. 460 (462); also see Feroze A. Cooper v. Secretary of 
State, 1928 LaE. 947. 

(8) Feroze A. Cooper v. Secretary of State, 1928 Lial|. 947=111 I.C. 

692. 

(9) 1928 Lah. 947=111 I.O. 692. 
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Penalty on Execui 


rou. 


1 111') t \ • —Sort ion 291 of tho 

Indian Succession Act provides for an administration bond bein- 

„uen to the Distmt Jiulfro with one or more surety or sureties" 
estTt"’"? fr* * 1 ''’ Retting in, a,„l administeriiiK the 

divide niAA, b> "eneral or special order direct.^" 

Ihis section is based on .15 Oco. Ill, C. 184. S. 42, and it 
requires a bond to be jriyen in every ease: and the bond in tha 
case ot a limited or special administration may provide that the 
administrator ‘ will exhibit a true and perfect inventory of the 
said estate and eftects limifcif ax aforesaid and render a just and 
tnue account thereof wlieneyer reipiired by bnv to do so. 

1 O-G. Whore too low a court-fee has been paid 

on any probate or letters of admini¬ 
stration in consequence of any mis¬ 
take or of its not being known at 
the tiini' that some particular i:)art 
of the estate belonged to be deceased, 
if any executor of administrator 
acting under such probati' or letters does not within 
six months [ ^ ^ after the discovery of the mis¬ 

take or of any effects not known at the time to have 
belonged to the deceased, apply to the said authority 
and pay what is wanting to make up the court-fee 
which ought to have been paid at first on such probate 
01 letters, he shall forfeit the sum of one thousand 
rupees and also a further sum at the rate of ten 
rufjees per cent, on the amount of the sum wanting to 
make up the proper court-fee. 


Executors, etc., not 
paying full court-fee 
on prohates. etc..with¬ 
in six months after 
discovery of under¬ 
payment. 


Sy7iopsis. 

1 . Amendment. 2. Penalty in protection of revenue. 

P The words “after the first day 

ot April 1875 or, are repealed by the Repealing and Amend¬ 
ing Act (X of 1901), Sch. I. 

654. PENALTY IN PROTECTION OF REVENUE — 

Section 19-G, i.s based on S. 43 of 55, Geo. Ill, C, 184, and S. 122 
of 56 Geo. Ill, C. 56. For the protection of revenue however"' 
this section provides a penalty. This section has no application 
where the contest is whether certain property which has been 


(10) M^mohini DasH v. Taramoni, 1929 Cal. 733 (The District Judee 

has a discretion to ask for security from an executor: and ordinarily it is not 
the function of tho Judge to distrust an executor, and ask for security from 
a person whom tho testator trusted); also see and of. Jiiffgad-ishari Behi in 
re, 7 Cal. 84; and Mahamayd Dehi v. Gangamoyi Dchi, 1 c'.L.J. 180 ’ 

(11) III the goods of A. S. Gubboy, 26 Cal. 408 (409). 

0—69 
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put in Annexture B on the ground that it is trust property is or 
is not trust property. 

The decision in Manekji v. Secretary of State^^ shows that 
a Civil Coui-t has no jurisdiction to review the decision of a 
Revenue authority on the ground that the valuation had been 
incorrectly made or that the discretion in the imposition of penalty 
had been erroneously exercised. The Court can, however, deter¬ 
mine whether the imposition of penalty' in the case was ultra 
vires}* 

1 9-M- (1) Where an applica¬ 
tion's *fhr probafLror tion foi' pi'obate or letters of ad- 
letters foraciministra- ministration is made to any Court 

Re^e^ue aufhoHties^ othcr than a High Court, the Court 
and procedure there- shall cause uoticc of the application 

to be given to the Collector. 

(2) Where such an application as aforesaid is 
made to a High Court, the High Court shall cause 
notice of the application to be given to the Chief 
Controlling Revenue Authority [for the local area in 
which the High Court is situated]. 

(3) The Collector within the local limits of 
whose revenue-jurisdiction the property of the 
deceased or any part thereof is, may at any time 
inspect or cause to be inspected, and take or cause 
to be taken copies of, the record of any case in which 
application for probate or letters of administration 
has been made, and if, on such inspection or other¬ 
wise, he is of opinion that the petitioner has under¬ 
estimated the value of the property of the deceased, the 
Collector may, if he thinks fit, require the attendance 
of the petitioner (either in person or by agent) and 
take evidence and inquire into the matter in such 
manner as he may think fit, and, if he is still of 
opinion that the value of the property has been 
under-estimated, may require the petitioner to amend 
the valuation. 

(4) If the petitioner does not amend the 
valuation to the satisfaction of the Collector, the 
Collector may move the Court before which the appli¬ 
cation for probate or letters of administration was 

(12) Feroze A. Cooper v. Seoretary of Stale, 111 I.O. 692=1928 

947. 

(13) 1896 Bom.P.J. 751; cited in Nikunja Rani v. Secretary of State,. 
31 I.C. 460 (461). 

(14) Ihid. 31 I.C. 460 (462). 
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made, to hold an inquiry into the tine value of the 
property: 


Provided that no such motion shall be made after 

the expiration of six months from the date of the 

exhibition of the inventary required by section 277 of 

the Indian Succession Act, 1865, or, as llie case may 

be, by section 98 of the Probate and Administration 
Act, 1881. 


(5) The Court, when so moved as aforesaid, 
shall hold, or cause to be held, an inquiry accordingly’ 
and shall record a finding as to the true value, as 
near as may be, at which the property of the deceased 
should have been estimated- The Collector shall be 
deemed to be a party to the inquiry. 

(6) Por the purposes of any such inquiry, the 
Court or person authorized by the Court to hold the 
inquiry may examine the petitioner for probate or 
letters of administration on oath (whether in person 
or by commission), and may take such further evi¬ 
dence as may be produced to prove the true value of 
the property. The person authorized as aforesaid to 
hold the inquiry shall return to the Court the evi¬ 
dence taken by him and report the result of the 
inquiry, and such report and the evidence so taken 
shall be evidence in the proceeding, and the Court 
may record a finding in accordance with the report, 
unless it is satisfied that it is erroneous. 

(7) The finding of the Court recorded under 
sub-section (5) shall be final, but shall not bar the 
entertainment and disposal by the Chief Controlling 

Revenue Authority of any application under section 
19-E. 

(8) The Local Government may make rules 
for the guidance of Collectors in the exercise of the 
powers conferred by sub-section (3). 


Synopsis. 


1. Amendments. 

2. Scope. 

3. Proviso to sub-Section (4). 

4. Notice of application. 

5. Procedare in motion for inquiry. 

6. Valuation by District Judge. 

(a) Duty of Court. 


(b) Checking of valuation. 

(c) Costs of proceeding. 

(d) Finality of finding. 

7. Review of finding. 

8. Property outside province. 

9. Instructions on the working of 

S. 19-H. 


655. AMENDMENTS.—The words “for the local area in 
which the High Court is situated” were substituted for the words 
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'‘of the province/' by the Court-Fees Amendment Act (X of 
1901). S. 3 (2). 

This section, along with Ss. 19-1, 19-J and 19-K, were insert¬ 
ed by the Court-Fees Amendment Act, 1899 (Act XI of 1899), 
S. 2. 

Section 277 of the Indian Succession Act, I 860 , and S. 98 
of the Probate and xVdministration Act, 1881, correspond to S. 317 
of Act XXXIX of 1925. 

656. SCOPE.—This section provides (1) for a notice by 
the Probate Court to the Collector of the application for probate 
or letters of administration, (2) or a notice by the High Court 
to the Chief controlling Revenue authority; and (3) an inquiry' 
by Collector as to the true valuation of the estate of the deceasecl, 
and a recjuisition for amendment of the application to correct the 
valuation, when necessary; (4) procedure where the required 
amendment is refused by the applicant, for the Collector to apply 
to the District Judge for inquiry of true valuation within six 
months from the Exhibition of inventory (under S. 317 of Act, 
XXXIX of 1925) ; (5) an inquiry by Court to which the Collector 
is a party; ( 6 ) the T>Toccedings in the inquiry by way of evidence 
and report; and (7) the finding as to valuation by the Court, 
which shall be final. 

657. 'PROVISO TO SUB-SECTION (4).—It has been held 

by their Lordships of the Privy Council, in Haj Kumari Bhnhayiesh- 
wari Kumar v. The Collector of Gayaf^-* that it is “not a justifi¬ 
able construction of this proviso to date the period of running 
from anything less than the lodging of the inventory required by 
the statute. It will not satisfy this proviso that six months have 
elapsed from a period when a certain document, which might be 
classed as or denominated an inventory, satisfies a District Judge 
or any Judge. What he has to be satisfied of is that the punefum 
femporis from which the six months run is the lodging of an 
inventory as required by S. 98." No inventory satisfies this 
statutory requirement which omits the essential of this detail, 
namely, that its contents shall include “a full and true estimate 
of all the property in possession." The period of six months pres¬ 
cribed in the proviso to S. 19-H, sub-S. (4) must be taken to run 
from the time of the presentation of the revised inventoiw.^” 

658. NOTICE OP APPLICATION.—“By S. 19-H notice 
of every application for probate or letters of administration has 
to be given to Chief Controlling Revenuem Authority and means 
are provided whereby the Revenue Autho^ties may check valua¬ 
tions and recover the proper fees."^^ I 

(15) 21 I.C. 975=41 Cal. 556=40 I.C. 236=18 C.W.N. 153=19 C.L. 
J. 136=12 A.L.J. 69=26 M.D.J. 56=15 M.L.T. 87=1914 M.W.3S'. 13 
=16 Bom.L.R. 95 (P.C.). 

(16) Deputy ComnusHaner, Lucknow v. M'rs. AichnutUf 1934 Oudh 72. 

(17) la tho goods of Bhubaneswar Trigunait, 95 I.C. 529=29 C-W-N”. 
879=52 Cal. 871=1925 Cal. 1201; also see in the goods of 0<»nda Bibee, 26 
Cal. 507 (The object of notice is not to delay the proceedings). 
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n II MOTION FOR INQUIRY —Tlie 

Collector IS required simply to make an application for enquirv • 

he should place before the Court materials sliowino- tha" .^n 

tTprifildtVS- 

The grant of probate to a petitioner who has tiled the valua- 

nahlTh"'r f *''" Court-Fees Act, and has also 

paid the tee requisite under that section, cannot be delayed 

because the tollector has not made a motion under S 19-11 
sub-s. 4.’-’ ■ ’ 

r vacation by district JUDGE-(a) Duty 

01 Court.— here the applicant alleges tliat certain properties 
have been erroneously inehulcd in the schedule, and that they 
are trust properties, and not i)art of tlio estate of tbe deceased 
and should, therefore, he excluded from the valuation, it is the 
duty of the District Jud«>e to <*o into the matter, and his failure 
to do so amounts to a refusal to exercise a jurisdiction vested in 
him by law, and renders his order open to revision under S. 115 
of the Civil^ Procedure Code.-" Tlic expression “valuation of iiro- 
perty*’ in S. 19, means valuation of tlie property of the deceased. 
AVhere the number of shares held jointly hy ]Mr. and Mrs. A, 
became the entire iiroperty of ]\Ii-s. A, hy survivorship, on tlu’ 
death of her husband, no duty was payable in respect of lier late 
husband’s share in tliem.-^ 


(b) Checking- of Valuation.—The duty of eheekinf,^ the 
correctness of the valuation put upon the various items of pro¬ 
perty set out in the affidavit of valuation accordiufj- to the form 
prescribed in the third scliedule of the Court-Fees Act, is entirely 
a matter for the Revenue Autlioritics on recei])t from the lli^ii 
Court of notice of application for j^rants of probate or Letters of 
Administration as tlie ease may be." If that valuation is not 
^rreet it is not the business of the High Court but of the Revenue 
Authorities to make such investigation as they think fit, and if 
they are so advised to move the Court under sub-s. 4 of S. 19-H 
of the Coui-t-Pees Act, 1870. The Civil Coui-ts or the Registrar 
of the Higli Court, ought not to concern themselves with the 
checking of the valuation, but should merely satisfy himself that 
all the proper duty has been paid in accordance with and upon 
the basis of the figures which the executors themselves put for¬ 
ward in their affidavit of valuation.^”* 


(18) In the goods of J. R. Stevaisoii, 6 O.W.N. 898, cited in Nikunja 
Rani V. Secretary of Staid, 31 I.C. 460=22 C.L.J. 375=20 C.W.N. 504. 

(19) In 10 Srimote Prasanna Moyce Basu, in tlie matter of Will of K'ri- 
tanta Kumar Bose, 40 I.C. 576 (577); also see in the goods of Oowida Bihee 
26 Oal. 407. (‘*TIie object is not to delay the grant, which may be made 
as soon as the Court is satisfied that the ad valorem fee payable on the valua¬ 
tion of assets fumislied in the prescribed form has been pakP\) 

(20) C/t(ftmfl//ia Nath v. Secretary of State, 78 I.C. 901=1925 Cal. 357. 

(21) Deputy Commissioner v. Mrs. Aikman, 1934 Oudh 72. 

(22) In the goods of Aratoon Stephen, 32 C.W.N. 799. 

(23) Ihid. 32 C.W.N. 799. 
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(c) Costs of proceeding'.—The Collector is no party to 
probate proceeding, and there is no provision in the statute to 
enal)le him to realize any costs which may be incurred in con¬ 
nection with an inquiry under S. 19-H. The Act does not con¬ 
template tlic awarding of costs in such a proceeding: only the 
excess fee is to be realised as an arrear of land-revenue.-;* 

(d) Finality of Finding.—Where an applicant for pro- 
i)ate refuses to amend the valuation of the estate to the satisfaction 
of the Collector, and the latter a])plies to the District Judge 
asking that an enquiry may be made into the true value of the 
l)roperty’, the finding of the District Judge as to the value of the 
property under sub-s (5) of S. 19-11, of the Act is final, and no 
ai)peal lies against it by virtue of the provision contained in sub- 
s. 7 of the section.®® 


661. REVIEW OF FINDING.- -A review may be granted 
in a proceeding under S. 19-H of the Court-Fees Act, on any 
ground which may be a sufficient ground within the meaning of 
O. 47, R. 1, Civil Procedure Code; romom})ering that the Privy 
Council in the case of Chajju Ram v. Reki, have laid it down that 
those words are to be construed in the light of the previous words 
and on the pi inciplo of cjmdcm fjt ncris\ The effect of this ruling is 
that under the words “other sufficient reason/' the reason must be 
one having sufficiency of a kind analogous to the two specified cases, 
that is to say, analogous to excusable failure to bring to the notice 
of Court new and important matter or analogous to error on the 
face of the record. This would not cover the case where the party 
had not been ready on the date fixed for hearing with his evidence, 
without anv real excuse.-® 


662. PROPERTY OUTSIDE PROVINCE.—The sum 
charged, under the provisions of Court-Fees Act, upon a grant 
of probate or of letters of administration is not a tax or duty . 
levied vipon the property upon which the probate or administra¬ 
tion operates, and it is not charged thereon as is estates duty in 
England, but it is merely a fee levied by the Court issuing the 
probate or letters of administration for the work done in this 
connexion. Accordingly, if a person chooses to take out probate 
or administration in a particular Province he must submit to the 
scale of fees in that province; the imposition being viewed as a 
Court-fee and not as a duty or tax, it is quite immaterial where 
the property is situate.®"^ 


(24) HrUloy Mohini Das v. Secretary of State, 72 I.C. 472=50 Cal. 239 
= 1923 Cal. 406; also sea in the goods of ,7. R. A. Stevenson, 6 C.W.N". 898. 
(The Act does not specify in what way or by whom the expenses of inquiry 
sliould be mot). 

(25) CJiinmatJta Xath v. Secretary of State, 78 I.C. 901=1925 Cal. 357- 

(26) Brindubashini Roy Cliowdhury v. Secretary of State, 79 I.C. 745= 
51 Cal. 70=40 C.L.J. 163. 

(27) In the goods of G. T. Tf'ilUams, 75 I.C. 466=50 Cal. 597=27 C7. 
W.N. 812=1924 Cal. 115; also see and cf. in re Hayes, (1888) 12 Mad. 49. 
('rhe Civil and Militaiy Station of Bangalore, is foreign territory and part 
of the State of Mysore). Held, that the Madras High Court exercises no 
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663. INSTRUCTIONS ON THE WORKING OF S. 

The Board s circular Order No. 3 of March, 1902, in continuation 
of Circular Order No. H of September. 1900 lays down certain 
instructions on the working- of S. 19-11 of tlie Act, for the ‘iuidance 
of Revenue Offieei*s. The stamp manual for Calcutta, embodies 
the instructions on the workinji- of this section in Letti'r N(». 9S0. 
S.R.. dated, Calcutta, the 10th February, 1902. and various Stamp 
Manuals for other Provinces may l)e considted in lids connection 
as regards instructions in tlie working of this section in the 
particular Provinces. 


Payment of court- 
fees in respect of pro¬ 
bates and letters of 
administration. 


19 - 1 . (1) Xo order entitliDg tLe petitioner to 

the grant of probate or letters of 
administration shall be made upon 
an application for such grant until 
the petitioner has filed in the Court 
a valuation of the property in the form set forth in 
the third schedule, and the Court is satisfied that the 
fee mentioned in No. 11 of the first schedule has been 
paid on such valuation. 

(2) The grant of probate or letters of admini¬ 
stration shall not be dela^^ed by reason of any motion 
made by the Collector under section 19-H, sub-section 

(4). 

Sy7wps{s. 

1. Scope. 4. Motion of Collector not to delay 

2. Pre-payment of Court-fee. grant. 

3. Administration of part of pro- 5. Provident Funds. 

perty. 6. Testamentary jurisdiction. 


Com^nents. 

664. SCOPE.—The form of application for grant of 
probate, etc., consists of an affidavit with two annextures, in one 
of which, Annexure A, is to be specified the property and credits 
of the deceased, and in Annexui’c B, is to be set forth the items 
which the applicant “is by law allowed to deduct.”-® It is for 
the High Court, under S. 191, to decide before granting the pro¬ 
bate as to wdiether the property was or was not rightly included 
in Schedule B.-‘* That is to say, whether a certain property was 
or was not trust property, would be a question coming- before 
grant of probate under S. 19-1, of the Act.®® This section pro¬ 


jurisdiction over the assets of a deceased person within the limits of ciVil 
and military' station, Bangalore); also see Madras Board's Proceedings No. 
1100 R. Mis., dated 17*9-1914. 

(28) In re Da»u ^faiiavala Chetty, 4 I.C. 1064=33 Mad. 93=6 M.L.T. 
286=19 M.L.J. 591 (P.B.); also sec Kuppammal v. Amniani AmvfUil, 22 
Mad. 345. 

(29) rbid. 33 Mad. 93 (P.B.); cited in Feroze A. Cooper v. Secretary 
of State for India, 111' I.C. 692=1928 Lah. 947. 

(30) Thid. 1928 Lah. 947=111 I.C. 692; cites 33 Mad. 93 (P.B ) 

^where this was assumed). • •z' 
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liibits an order by Court, until the Form of Valuation is duly filed, 
and the proper Coui*t-fee has been paid on such application.^^ 
The provisions of this section are imperative, and the Court has 
no power to relax them. Therefore, Avherc a gi’ant is sought, the 
applicant must comply with its statutory requirements.^^ 


665. PREPAYMENT OF COURT-FEE.—It was held by 
Sale. J., in the case of In the goods of Omdu Bibee^^, that in an 
application for ])robate or letters of administration the fee is 
retiuired to be paid to the satisfaction of tlie Court. Such pay¬ 
ment should be made to the Registrar and certified by him to the 
Court. This certificate or a certificate from the Taxing Officer, 
where exemiition is claimed and allowed, should be produced to 
the Court with the application and the affidavit of valuation. 
This ruling is regarded as authority for the proposition tliat 
8 . 19-1. of the Court-Fees Act contemplates the i)re-])ayment of 
duty before an order for grant of probate is made.^'* Similarly, 
it has been observed by the Calcutta High Court, that, “it is 
plain that as tlie fee eliargeable upon a probate is required by 
S. 19-1 to bo paid before the ordei- for grant of probate is made, 
what constitutes “the full fee chargealile under this Act,“ Avithin 
the meaning of S. 19-(\ must be determined by reference to the 
point of time when the grant of probate is made.”®^ J\Ir. Kinney, 
in his comments on the Probate and Administration Act says: 
“Under the Court-Fees Act in India duty is payable on such a 
grant (that is, a grant of letters to an administrator pendente 
life), and this duty is to be jiaid on the value of the assets before 
the grant issues,and in his Avork on the “The I.aAv r'^Iating 
to estate duty in India, he says, “if an administrator pendente 
life, is apjiointed in any testamentary iirocoedings the duty must 
be paid before the issue of such grant, and upon termination of 
such proceedings tlie person in Avhose faA’our the full grant is 
ordered to issue is entitled to such grant free of payment.”*^ 


Section 19-1 of the Court-Fees Act, read Avith Third Schedule 
rofiuires that the valuation of iJiopei-ty in the form set forth in 
First Schedule should be made, and the Court-fees paid on the 
basis thereof before an order entitling the petitioner to the grant 
of probate or letters of administration is made upon the appli- 


(31) Maurtff Ye Gyan v. Afa Hue, 1 L.B.R. 228. 

(32) In.the gooils of Bhuheneswara Triyanaii, 94 I.C. 986=29 C.W.N. 
372=1925 Cal. 627 (Court-fee charged in ease of Hindu Co-parcenary property). 

(33) 26 Cal. 407=3 C.tV.N. 392. 

(34) Nxlunja Bani v. Secretary of State^ 31 I.C. 460=43 CaU 230=22 
C.L.J. 375=20 C.W.N. 504; citing 26 Cal. 407, supra. 

(35) Swaniamayi Debt v. Secretary of State, 30 I.C. 394 (395)=42 
Cal. 625. 

(36) Kinney^s Probate and Administration Act, second etln., p. 71; cited 
ill Alaung Htin Gyaw v. Alaung Po Scin Gyi, 95 I.C. 541=1926 Bang. 8^ 
=5 Bur.L..T. 9. 

(37) Kinney\s Estate Buty in India, 1918 p. 70 cited in 95 I.C. 546 
(542)=1926 Rang. 89=5 Bur.It.J. 9. 
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cation.^'* “It is obvious that till tho pctitioiu*r has complied 
with the requirements of the statute in this behalf, the 
Court cannot pronouna in favour of the validity of 
the claim for jirobate or lett(‘rs of administration/-*'* ' Con- 
sequentl 3 ’, where the petitioner satisfies the re(iuirements of 
the statute on a certain date, he becomes entitled It) an oi-der for 
grant of probate, etc., if he can establish the genuineness of the 
testamentary instrument propounded by him.^'* Wlur(\ there¬ 
fore, an a])i)lic,ation for probate was made and Court-fees i)aid 
thereon before the coming into force of tiie Bengal t^ouri-fees 
Amendment Act of 1922, but the order granting probate was 
made after the said enforcement, no furtlier Court-fee was held 
leviable under tlie provisions of the Amending Act.^* 


It has been pointed out by the Oudli Judicial Commissioner's 
Coui-t, in the case of Deputy Commissioner, Lm-]cnow v. Thv 
Eskitc of KiiU Churau, deciuncd*- that IS. 19-1 of the Court-Fees 
Act is no bar to the heuriuy of an ai)plication for the grant of 
probate or letters of administration if proper Court-fee lias not 
been paid. If the petitioner undeifakcs to pay such Court-fee as 
may be found due if his application is accepted, the Court will 
hear the ai)plication. Similarly it has been Iicld by the Calcutta 
Higli Court, that an executor cannot be comiielled to pay ]>rol)ate 
duty until the Collector has finished his work with regard to the 
valuation of property.-*^ In this gase, the High Court set aside 
the order .striking off the application, and directed tliat probate 
be issued to the appellant executrix on her paying tlu* reipiisite 
duty w*ithin a reasonable time after the report of the valuation 
was made by the Collector, subject to her executing an adminis¬ 
tration Bond with a surety for recpiired amount. 


666 . ADMINISTRATION FOR PART OF THE PRO¬ 
PERTY. —An application for the grant of letters of adminis¬ 
tration, with the will annexed, in respect of a portion of the pro¬ 
perty covered by the will need not contain an inventoi-y of the 
entire propei-ty. The words “the amount of a.ssets which are 
likely to come into the petitioner’s hands” occurring in S. 64. 
Probate Act, indicate in a way that the Begislature did contem¬ 
plate that a case may occur in which it may be necessary to make 
an application for the grant of admini.stration for pai*t of the 
property only.^'’* 


(38) Thaddeus Nahapiet v. Secrciary of State 81 I.O. 751 (752)=3<> 
C.L.J. 209=1924 Cal. 987. 

(39) Ibid. 81 I.C. 751 (752). 

(40) Ibid. 

(41) 81 I.C. 751 (752)=1924 Cal. 987; compare 106 I.C. 66=1927 
Pom. 643=29 Boni.L.R. 511. (TJic, fee to be paid before the grant of 
probate is to bo calculated according to the Act in force on the date of grant 
of probate and not on the date of application for probate.) 

(42) 8 I.C. 695=14 O.C. 14. 

(43) Monmohimi 7)as4si v. Taramoni, 1929 Cal. 733. 

(44) Ibid. 1929 Cal. 733. 

(45) Gurbachan Ka'ur v. Satwant Kawr, 90 I.C. 620=7 L L J ^>88— 

1925 Lah. 493. ' ' 

C—70 
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667. MOTION OF COLLECTOR NOT TO DELAY GRANT. 

—It is clear that the petitioner is entitled to a grant of probate 
as soon as he has paid the fee requisite under the section on his 
filino; the valuation as required by S. 19-1 of the Court-Fees Act. 
The grant is not to be delayed even in a case where the Collector 
has made a motion under S. 19-H, and, on the same principle, 
the grant cannot be delayed where the Collector has not made a 
motion.^*' There is a provision for realization of deficit Probate 
duty by the Collector, and the (Government Revenue cannot 
suffer in the least if probate certificate is granted.*^ 

668 . PROVIDENT FUNDS.—Provident fund money is 

exempt from probate or administration duty, as it passes to a 
nominee, and even in the absence of an Administrator, it does not 
form an asset of the deceased. Such amounts may, therefore, be 
mentioned among the list of assets in respect of which probate, 
etc., is granted, pro majore coufela, but no Court-fee will be pay¬ 
able in respect of 

669. TESTAMENTARY JURISDICTION. —Section 19-1 
which applies to all Courts invested with testamentary jurisdic¬ 
tion, must be applied with reference to S. 5. In the High Court 
questions as to the necessity of i>aying Probate duty or as to the 
amount thereof cannot arise independently of S. 5.'*® 

1 S>-cI. (1) Any excess fee found to be payable 

on an inquiry held under section 
pena - sub-section (6), and any 

penalty or forfeiture under section 
19-G, raa 3 ’', on the certificate of the Chief Controlling 
Revenue Authority, be recovered from the executor or 
administrator as if it were an arrear of land-revenue 
by any Collector in any part of British India. 

(2) The Chief Controlling Revenue authority 
may remit the whole or any part of any such penalty 
or forfeiture as aforesaid, or any part of any penalty 
under section 19-E or of any court-fee under section 
19-E in excess of the full court-fee which ought to 
have been paid. 


(46) Praaanna M<yyee Boon, in re, 40 I.C. .576. 

(47) Ibid. 

(48) Mrs. Agnes v. Jamc.s William, 82 I.C. 128 (Nag.)=1925 Nag. 108 
(1); also see In the the. goods of Holley, O.P. No. 110 of 1922, Madras 
High Court. {Held, that moneys nominated in favour of a person, who was 
not dependant under the rules of the fund are the assets of the deceased 
subscriber and vest as such in the Administrator-General who had obtained 
a grant of Letters of Administration with the nomination form annexed.) 
Noted in Satyamurthic*s Court-Fees Act, p. 325. 

(49) In the goods of Bhubaneswar Trigunait 95 I.C. 529=52 Cal'. 871 
=29 C.W.N. 879=1925 Cal. 1201. 
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Comments. 


670. SCOPE. —The excess fee found due under S. 19-H, or 
n forfeitux-e, or penalty, under S. 19, may be recovered as an 
arrear of land I’cvenue. This section ^vhich prescribes the mode of 
x-ecovery of i>enaities. makes no mention of S. 19-E, because in a 
ease where that sectioix is pi-operly applicable, the ixetiiioixer is 
entirely in the hands of the Chief Controllino- Revenue Autliority, 
wlio is at liberty to lefuse to stamp tlie probate till the penalty 
has been paid.^^^ 


Sections C and 28 1 S) K. Nothing ill section 6 oi’ 

b^te leue^rrof^ad- sectioD 28 shall appl}^ to prohates or 

ministration. letters of administration. 

Comments. 

671. SCOPE. —The effect of this provision is that a pro¬ 
bate, or letters of administration, can be acted upon even though 
insufficiently stamped. This is in view of the provisions in the 
Act under which a deficiency in Court-fee can be recovered. Pido 
Ss. 19-E, 19-0 or 19-H, of tlie Act. 


(60) Nikunja Rani v. Secretary of State, 31 I.C. 460 (462)=22 O 
li.J. 375=20 C.W.N. 504=43 Cal. 230. v / ^ v. 



CHAPTER IV. 
Peocess-Fees. 


Rules as to costs of 
processes. 


20. TLie High Court shall, as 
soon as may be, make rules as to the 
following matters;— 


(i) The fees chargeable for serving and execut¬ 
ing processes issued by such Court in its appellate 
jurisdiction, and by the other Civil and Revenue 

Courts established within the local limits of such 
jurisdiction; 


(ii) the fees chargeable for serving and exe- 
ciiting processes issued by the Criminal Courts 
established within such limits in the case of offences 

other than offences for which police officers may 
arrest without a W’arrant; and 


(iii) the remuneration of the peons and all 
other persons employed by leave of a Court in the 
service or execution of processes. 


The High 
and add to the 


Court may, from time to time, alter 
rules so made. 


n. . such rules, alterations and additions shall. 
alter being confirmed by the local Government, be 
published in the local official Gazette, and shall there¬ 
upon have the force of law. 


published, 

the fees now leviable for serving and executing 
processes shall continue to be levied, and shall be 
deemed to be fees leviable under this Act. 


AMENDMENTS.—The Avords ^^and Revemie^^ in the 
first clause of the section are repealed bv the Punjab Land 
Revenue Act, XVII of 1887. Thus, the Hi^h Court at Lahore, 
cannot make rules regarding process-fees in Revenue Courts. 

The words ^‘and sayictioned hy the Govei-nor-G^neral in 
CounciV^ are repealed by the Devolution Act, XXXVIII of 1920. 
The effect is that the control which was formerly exercised by 
the Governor-Genei’al in Council in the matter of confirmation 
and sanction of rules made under this section has now disappeared-. 
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673. RULE MAKING POWER OF HIGH COURTS -- 

This section empowers the High Courts to make rules resardino- 

the process fee. (a) in its appellate jurisdiction; (b) in other 

Civil Courts subordinate to its appellate jurisdiction; (c) in 

Criminal C ourts within such limits, in the case of non-coonisable 

oftence-s; and, further, rules renardin<>‘ the remuneration of the 

peons in the execution of ])rocesses issued by Courts. See Local 

Rules and orders of the several provinces and High Courts - also 

see Bombay Civil Courts Act. 1869 (XIV of 1869) S 42-’ and 

S. 17 Agra Tenancy Act (M.P. Act, II of 1901); and Bi-itish 

Baluchistan Criminal Justice Regulation (VTII of 1896) S *^0 

(1) (a), and the British Balucliistan Civil Justice Reoiila’tion 
(IX of 1896), 8. 92 (a). 

674. NATURE AND LEVY OF PROCESS FEE.—But 

the High Court which makes the niles. has no power to grant the 
remission of process fee. or permit relaxation of rules whicli Iiave 
the force of law. and. therefore, mu.st Ik* followed. i C'ourts Iiave 
no inherent jurisdiction to consolidate revision iietitit.n.s in 
eases Avhich have been disiio.scd of by a single judgment of the 
lower Court so as to enable the party to file one Valcalat in the 
tictitions and pay one process fee for the common respondents.^ 
Though tlie High Court may fr<im time to time alter or add to the 
rules, it is necessary that the altered rules should before being 
put in force lie confirmed by tlie Local (Jovernment.-'* A sanction 
by the CovernorJicneral in Council is no longer nece.ssary.-* 

675. PEONS FOR SERVING PROCESSES.—The number 

of peons to be einjiloyed for tlie service and ex(‘cution of proce.s.ses 
in eacli district is, Iiy 8. 22 of the (’ourt-Fees Act. fixed Iiy the 
District Judge, and the remuneration is, by 8. 20, settled by the 
High Court. The Court-Fees Act distinctly contemplate.s that 
the peons are to be employed, not onlj- for the service of sum¬ 
monses, noticc.s or orders, but tor the execution of othc-r ])rocesses, 
nnch as warrants of arrest, or of attachment and distress/’ A com’- 
mission issued to an Ameen to hold a local investigation for the 
purpose of ascertaining the amount of mesne profits, is not a 
process within the meaning of Cl. 1 of S. 20 of the Court-Fees 
Act; and Art. 3, Part IT, of the rules, promulgated in 1878, 
framed under that section, is therefore ultra vires, and cannot be 
enforced.” 

Sections 20 to 23 do not apply to areas to which the Burma 
Process Fees Act, 1910 (Bur. Act I of 1910) applies. 


(1) In tlio matter of JT. C. Studd, 26 CnP. 124; compare 6 Bom.L.R, 
475 {Held, that the nilea inny be eva<led by plaintiff if he can. the remedy 
lying in ])rocuring an amendment of the Act. and not in refusing the relief 
to winch the plaintiff is entitled as of right). 

(2) In ro Vaithih\nna Pandam Sanvadhi, 1930 Mad. 381=31 M L W 
294=58 M.L.J. 521=53 Mad. 262=123 I.C, 606 (F.B.); citing, in re 
Krifthnaya Clutndrlu, 1930 Mad. 376=53 Mad. 248=123 I C 203=58 
Jj.J. 510=31 M.L.W. 282 (F.B.). 

(4) See. Devolution Act, XXXVIII of 1920. 

(5) Dharam Chand Lai v. Quren Empress, 22 Cal. 596 (607). 

(6) Jagat Kishore Aoharjra v. Dinanath Chucherbutty, 17 Cal. 281 



558 


The Court-Fees Act. 


[Chap. IV 


2 1. A table in the English and Vernacular 

languages, showing the fees charge- 
piocess fQp such servicG and execu¬ 

tion, shall be exposed to view in a 
conspicuous part of each Court. 


Number of peons 
in District and Subor¬ 
dinate Courts. 


2 2. Subject to rules to be 
made by the High Court and ap¬ 
proved by the Local Government, 


every District Judge and every Magistrate of a 
District shall fix, and may from time to time alter, 
the number of peons necessary to be employed for 
the service and execution of processes issued out of 
his Court and each of the Courts subordinate thereto. 


and for the purposes of this section, every Court 

of Small Causes established under 
Number of peons in ActNo. XI of 1865 (to consoUdate 

Mufassal Small Cause ^ in i i .• . 

Courts. a'))\end the law relating to 

Courts of Small Causes beyond the 
local limits of the ordinary original civil jurisdiction 
of the High Courts of Judicatnre) shall be deemed 
to be subordinate to the Court of the District Judge. 


Comments. 


676. AMENDMENTS.—In this section the words “and 
the Governor-General of India in Council,” are repealed by Act, 
XXXVIII of 1920. (The Devolution Act), S. 2, and First 
schedule. This section is repealed in the Punjab. (See Punjab 
Land Revenue Act, XVII of 1887) . 

For the reference to “Act No. XI of 1865,” read, the Pro¬ 
vincial Small Cause Courts Act, 1887 (Act, IX of 1887), under 
S. 2 (2) of the General Clauses Act, X of 1897. 


677. RULES IN DIFFERENT PROVINCES:— 

(i) Ajmere—Merwara.— See Aj.. R. and O., Vol. I. 

(ii) Assam, by the Hi"h Court, Calcutta, See Assam 

Gazette, 1902, Pt. II-A, P. 824. 


(iii) Bengal. —See General Rules and Circular Orders, 

Civil, and Calcutta Gazette, 1921. 

(iv) Bombay. —See Bombay, R. and O., Vol. I. 

(v) Madras. —See Madras R. and O., Vol. I; and Fart. St. 

George Gazette, 1901, Pt. I., p. 104. 

(vi) Central Pro\’inces.— See Cent. Prov. R. and O. 

(vii) United Provinces.' —See U.P.R. and O., Vol. I, 

and U-P. Gazette, 1904, Pt. I, p. 261: also U-P- 
Gazette, 1903, Pt. I, p. 45. 
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2 3. Subject to rules to be framed by the Chief 
Number of peons Coutiolliug Reveuue-Autbority and 
in Revenue Courts. approved by tbe Local Government 

. _ and tbe Governor-General of India 

in Counml, every officer performing tbe functions of 
a Collector of a District shall fix, and may from time 
to time alter, the number of peons necessarv to be 
employed for tbe service and execution of prof^esses 

issued out of bis Court or the Courts subordinate to 

him. 


Comynents. 


678. AMENDMENTS.—In the Punjab S 
see Punjab Land Revenue Act, XVII of 18S7. 


23 is repealed, 


679. RULES:— 


Assam. —See As-sam Rules and Orders. 

Central Province.—S ee Central Prov. (lazettc igo') 
Pt. Ill, p. 570. 

IMadras. —See :Mad. R. and O., Vol. I. 


^4. [^jRep. hy the l^epealina 
Act (XII of 1891). 


and Amending 



CHAPTER V. 

Of the Mode of Levying Fees. 

Collection of fees referred to in 

by stamps. sectioD o OF rJiargeabie under this 

Act shall be collected by stainj^s. 



The stamps used to denote anv fees charge- 

Stamps to be im- ?ble Under this Act shall be 

pressed or adhesive. iiujii'essed OF atihesive, OF partly 

imjjressed or ])artly adhesive, as 
the [Local Government] may, by notification in the 
[Local Official Gazette] from time to time direct. 


Coalmen fs. 


680. AMENDIYTENTS. —For the words ‘^the Crovernor- 
Oeiieral ot* India in Council,” the words ”Local Government”; 
and for the Avords ''Gazette of InrUa'\ the Avords “Local Official 
Gazette,” are substituted by Act XXXVIII of 1920, (The DeA'ohi- 
tion Act), S. 2, and First schedule. 


681. RULES. —For rules as to leA'y of (*ouit-fees by 
adhesive and impres.sed stamps, see Gazette of India, 1883, 
Part I, p. 189. 


For rules framed by Local GoA'ornments under tliis section, 
see Appendix. 


Where a certificate of lieirship in a Hindu family Avas j^ranted 
by the Political Aftont in a NatiA'e State on an ordinary stamp of 
requisite value, and objection A\'as taken that it Avas not properly 
stamped in accordance Avith Court-Fees Act as required by S. 17 
of the Succession Certificate Act (VII of 1889) because it did not 
hear upon it the Avords “Court-fee" as directed in the Notification 
of the GoA^ernor-General, No. 361, dated 18th April. 1883, it Avas 
held, that though S. 26 of the Court-Fees Act provides that the 
stamp used to denote the fee chargeable under the Act shall be of 
such particular kind as the GoA'ernor-General of India- in-Council 
may hy notification from time to time direct, and that though the 
Governor-General had issued such notification, still the direction 
in the notification, that the stamp should bear the Avord “Court- 
fees” Avas not a matter on AA’hich he had authority to gi'^c any 
direction under the terms of S. 26 of the Court-Fees Act, and, 
therefore, could only be regarded as a departmental oi’der, the non* 
ohserA'ance of Avhich could not inA^alidate the stamp for the pur* 
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poses of the Act.i The practice of receiving on plain papers 
the documents which the law requires to be written on stamp 
paper, accompanied by the value of the proper stamp is strictly 
prohibited/ However, pajmient may be made in cash to officer 
ot L/Ourt, in Madras, in certain cases. See R. 170 (1) of C R P 
and C.O. of the Madras High Court, Vol, I. 


^2. STAMPS “FOR USE IN HIGH COURT ONLY 

The Local Government docs not appear to have made anv rule to 
the effect that the sale of any stamp may be limited to a parti¬ 
cular purpose or Court. “The words impressed on the back of 
the stamps may have some significance for administrative pur- 
poses, but they are not capable of invalidating the stamps them- 
.selves. Consequently, stamps impressed on the back with the 

o®? ''' should have been accept¬ 

ed by the Subordinate Judge, and his refusal to accept these 
stamps was held not justified.^ 


nultl 2 V. The Local Government 

keeping accounts of irom time to time, make rules 

stamps. for regulating— 

(a) the supply of stamps to be used under this 

Act; 

(^) the number of stamps to be used for 
denoting any fee chargeable under this Act; 

the renewal of damaged or spoiled stamps; 


(d) the keeping accounts of all stamps used 
under this Act: 

that, in the case of stamps used under 
^ Court, such rules shall be made 

mth the concurrence of the Chief Justice of such 
Court. 

All such rules shall be published in the local 

onicial Grazette, and shall thereupon have the force of 

law. 


Comments. 

683. number OP STAMPS.-In the absence of any rules 

as to the use of a number of stamps, it was held in some early 
Calcutta cases, that there is no Ulegality in making up the stamp 
lee chargeable in an appeal by means of any number of stamps 

(1) Annapurna Bai v. Lalcsivman Bhilcaji, 19 Bom. 145. 

(2) Bengal Stamp Manual, 1890, p. 118, S. 8. 

Pat 408 Chandra Smha v. Charles Joseph Smith, 97 I.O. 822=1926 

(4) Ihid. 97 I.C. 822=1926 Pat. 408 
0—71 
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of smaller value.® A petition of regular appeal bearing 19 bicolour 
stamps of the value of Rs. 465 were held to be sufficiently stamped 
xinder the rules as they stood then.® But, though the petition of 
appeal might be filed on several stamps to make up the full amount 
required by law,”^ the direction was that when a stamp of the full 
value is available, parties ought to use as small a number of stamps 
as they can.** The rules as to the use of least possible number of 
stamps were observed very strictly in a recent Patna case, whe.re 
plaint required a stamp of Rs. 31, and instead of a single Court- 
fee stamp of Rs. 30, and adhesive stamp of Re. 1, it bore adhesive 
stamps of Rs. 20. Rs. 10 and Re. 1 only. Tlie stamp vendor's 
certificate was attached, but the Couid directed stamps to be pro¬ 
perly put as required by the High Court rules. The plaintiff 
complied with this order, and applied for a refund of the pre¬ 
viously attached stamps, but the High Court held that the Small 
Cause Court was unable to grant the refund, and Collector only 
could have granted a refund on certificate by Court: that the 
trial Court was right in refusing to treat the plaint as properly 
stamped, when first filed, because though it was accompanied by 
a vendor’s certificate, still there being many other stamp-vendors 
at the place, the plaintiff could have obtained a single stamp of 
Rs. 30.® Similarly, v.diere stamps worth R.s. 100, Rs. 95, and some 
new stamps were affixed on a review application requiring stamps 
worth Rs. 232 the application was treated to be unstamped and 
invalid.^® Where the appellant being unable to procure one 
stamp files his appeals with two labels with a certificate by treasurer 
that one label was not in stock, the appeal cannot be rejected or 
dismissed.'^ If a plaint not properly stamped is returned for 
presentation to the proper Court under O. 7, R. 10. Civil Pro¬ 
cedure Code, the second Court can treat a plaint presented to it 
in those circumstances as improperly stamped.’^ 

684. RULES IN DIFFERENT PROVINCES. —(i) 
Benoal.— Sec Bengal statutorj^ rules and ordei*s, Vol. II, and 
Calcutta Gazette, 1907, Part I, p. 432, as altered by Notification 
No. 7175 of 1925. For Eastern Bengal and Assam, see Eastern 
Bengal and Assam Gazette, 1908, Part II, p. 642. But, now sec 
the Notification of the Bengal Government No. 7175 J., dated 
9th September, 1925. 

‘‘In exercise of the powei*s conferred by Cl. (h) of S. 27 of 
the Court-Fees Act, 1870, and in supei-scvssion of the existing 
orders on the subject, the Governor-in-Council is pleased to make 
the following lailes to regulate the use of adliesive and impressed 

(5) Mirsa Dawd Ali v. Syud Nadir Hussein, 16 "W.R. 153. 

(6) Huro Monee v. Kristo hndro Sholui, 17 W.R. 220. 

(7) In the matter of Parinee CliurUy 12 W.B. 449. 

(8) Panee Kluijoaroonissa v. Mt. Sahimoonissa, 16 W.R. 152. 

(9) Jangi Pandey v. Sandagar Smgh, 1931 Pat. 113. 

(10) Tota Rajayya v. Margoni Pajmalaya, 1931 Nag. 94=130 I.C. 112. 

(11) Ban^ Bal v. Baghunath Sahai (1887), 7 A.W.N. 212. 

(12) Lachmi Prasad v. Secretary of State, 1931 Pat. 30=131 I.O. 
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Court fee stamps in Bengal, in consequence 

impressed Court-fee stamps in respect of 
namely:— 


of the abolition of 
fees up to Rs. 25 


W eases where the amount of fees is less than Rs 95 
and such amount can be denoted by a single adlicsive stamp sueii 
fee shall be collected by a single adhesive stamp of the required 
value. But if the amount cannot be denoted by a single adhesive 
stamp or if a single adhesive stamp of tlio required value is not 
available, an adhesn-e stamp of the next lower value available 
shall be used, and the defieieney shall he made ii)) hv tlie use of 
more additional stamps of the next lower values which mav lie 
required to make up the exact amount of the foe. 


1 ? or ^ V In cases where the amount of fee is equal to or exceeds 
Ite. 2 o and such amount can be denoted by a single impressed 
stamp, the fee shall be collected by a single imi>ressed stamp of 
the required value. But, if the amount cannot be denoted bv a 
single impressed stamp, or, if a single impressed stamp of the 
required value is not available an imiircssed stamp of the next 
lower value available shall be used, and the defieimiev shall ho 
made up by the use of one or more additional impressed stamps 
of the next lower values available, which may b*^ required to make 
up the exact amount of the fee in combination with adhesive 
rtamps to make up fraction of less than Rs. 25.” (These rules 
have been substituted for Rules 6 and 7 of the novemment of 
Bengal, Notification No. 275, S.R.). 


oo Assam Government Notification No. 7865. G J dated * 

22 nd December, 1925, contains the additional jiaragraph !— 

When in any ease the fee eliargeable under the Act is 
less than Rs. 25 such fee shall he denoted by adhesive stamps and 

when the fee amounts to or exceeds Rs. 25, such fee shall bo denot¬ 
ed by impressed stamps.” 


Also sec, the Government of Bengal Notification No. 275 

b.K., dated the 9th jMarch, 1907, Clau.se S. 11. “A document 

stamped othcnvise than in accordance with the precedin<r ndes 

M not properly stamped within the moaning of S. 28 of the'^Coiirt- 
1< ees Act. 


The Bihar and Orissa Government has made a similar rule. 

In Bombay, Central Provinces, and United Provinces there 
are similar provisions as to the number of stamps to be used but 
without any penal clause in case of breach. 


See the respective stamp Manuals, and 
Orders for a particular Province. 


Local Rules and 


Stamping docu¬ 
ments inadvertently 
received. 


2S. No document which ou^ht 
to bear a stamp under this Act shall 
be of any validity, unless and until 
it IS propei'ly stamped. 
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But, if any such document is through mistake or 
inadvertence received, filed or used in any Court or 
office without being properly stamped, the presiding 
Judge or the head of the office, as the case may be, 
or, in the case of a High Court, any Judge of such 
Court, may, if he thinks fit, order that such document 
be stamped as he may direct; and, on such document 
being stamped accordingly, the same and every pro¬ 
ceeding relative thereto shall be as valid as if it 
had been properly stamped in the first instance. 

Synopsis. 

within Court-fee. 

9. Mistake of party, or Court. 

10. Effect of payment of deficient 
Court-fee. 

11. Power of revenue ofilcer to de¬ 
mand Court-fee. 

12. Powers under section, exercisable 
before final decision. 

685. SCOPE.—Part I of the section is to be read with 
Ss. 4 and 6, which it supplements. The first part provides that 
unless a document is properly stamped, it has no validity. 

Part II of the section provides for orders being given by the 

presiding officer of Court, head of office, or a Judge of the High 

Court, for deficiency in Court-fee stamp being made good in the 
manner directed. 

This section does not conflict with the other provisions of the 
Court-Fees Act in Ss. 9, 10 and 11, nor is it in conflict with the 
provisions of Civil Procedure, O. 7, R. 11.^3 Where a document 
has been admitted in the trial Court without Court-fee, it is not 
a party ^s right to object, and the appellate Court may direct the 
payment of proper Court-fee before it acts upon the document.^^ 

686. APPLICATION OF THE SECTION.-This section 
applies where a document requiring Court-fee has been received 
by mistake or inadvertently. Where owing to plague restrictions, 
the plaintiff was unable either to procure a Court-fee stamp or 
present his plaint in person, and he sent a plaint which was un¬ 
stamped, by post to the District Judge, within time, and it was 
forwarded to Munsiff for disposal, but the requisite Court-fee was 
paid in after the expiry of time, when the plague restrictions 
were removed, it was held by the Punjab Chief Court, that there 
being no question of mistake or inadvertence, the plaint could not 
be regarded as valid under S. 28 of the Court-Fees Act; that the 
Collector had no power to exempt under the Act; and that the 
receipt of plaint through post could not be considered to be a 

(13) BaVcaran Bax v. Govindanat\ 12 All. 129=10 A.W.N. 39 (F.B.). 

(14) Maneklal Vadilal v. Chandulal Balahhai 94 I.C. 646=1926 Bom. 

343. 


1. Scope. 

2. Application of the section. 

3. Document. 

4. VaUdity. 

5. Head office. 

6. Plaint insufficiently stamped. 

7. Memo of appeal insufficiently 

stamped. 

8. Bedemptlon of claim to bring it 
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presentation. This section does not apply to probates or letters 

of administration. Another exception may be noticed, as to 

admission m criminal cases of documents for which proper fee 
nas not been paid.^^ 

687 “DOCUMENT”.—The term “Document” in this 
section has the same meaning, as in Ss. 4 and 6 of the Act A 
memorandum of appeal is a document included in the First'and 
becond Schedules to the Court-Pees Act, and is a “document” 
within the meaning of Ss. 4. 25, 28 and 30 of the Act; and there¬ 
fore, cannot be tiled, or recorded, or received by the High Court 
unless and until the proper Court-fee in respect of it is paid.*® 

688 . VALIDITY.—A document is not of any validity till 
It is properly stamped.*^ But the word “Validity” is to be con¬ 
sidered as used for purposes of the Court-Fee Act only. It was 
not the purpose of the Court-Fees Act to supplement the pro¬ 
visions of the Limitation Act.^o The effect of S. 28 is that if the 
necessary Court-fees on a document are paid within the time 
allowed by the Court, the document may be treated as valid from 
the date on which it was fii-st filed.-* 

689. HEAD OF OFFICE.—The expression “Head of the 
Office” in S. 28, refers not to the head of the office of a Court, 
or High Court, but to the head of a public office, e.p., the Board 
of Revenue .22 

690. PLAINT INSUFFICIENTLY STAMPED.—If a 

plaint is filed with an inadequate Court-fee, it is the duty of the 
Court to call upon the plaintiff to make good the deficiency, with¬ 
in a time to be fixed by the Court.^ If the Court-fee is supplied 
within the time fixed by Court, the plaint is taken as properly 
stamped from the date of its presentation.^ No question of 


(15) LaTcha v. Munshi Ram, 38 P.R. 1900. (This ruling was previous 
to enactment of S. 149, O. P. Code.) 

(16) See S. 19-K. ante; also see in the goods of Bhubaneswar Trigunait, 
95 I.C. 529=29 C.W.N. 879=1925 Cal. 1201. 

(17) See S. 33, 'post. 

(1j8) Balkaran Ban v. Gobhnd Nath Tewari, 12 All. 129=10 A.W.N. 
(1890), 39 (P.B.). 

(19) Balkaran Bai v. Gobind Nath Towari, supra. 

(20) Gavarangu Sahu v. Botohrishna Patro, 4 I.C. 503=32 Mad. 305= 
6 M.Ii.T. 129 (P.B.). 

(21) V Shim v. Maung Tha Gwye, 1931 Bang. 38=8 Bang. 638. 

(22) Balkharan Bai t. Gobind Nath Tewari, 12 All. 129=10 AWN 

(1890), 39 (F.B.). ■ ' 

(23) O. P. Code, O. 7, R. 11; also see Akkaraju v. Ahkaraju, 26 I.C. 
33 (34)=27 M.D.J. 677; N-ussurut AH v. MaJiomed Kanoo 11 W*.R. 541* 
Jiwandas v. KIvushaU, 39 I.C. 766=27 P.L.B. 1917=29'p.W.R, *1917- 
Bam. Sahey v. Bam Pandey, 42 I.C. 675=3 P.L.J. 74; Deo Nath v. Badha 
Sant, 70 I.O. 378=1922 Pat. 56=3 P.L.T. 142; Basavayya v. Perika" 
tappayya, 95 I.C. 439=1926 Mad. 676=1926 M.W.N. 341=51 M L J 
90; Dhondiram Bin Laaman v. Taba Savadan, 27 Bom. 330=5 Bom.Ij.B* 

(24) See O. P. Code, S* 149. 
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limitation arises, as the date of institution would be reckoned 
from the date of the presentation of the plaint, and not from the 
date on which the requisite Court-fees are subsequently put in.^® 
A plaint cannot be rejected, nor a suit dismissed, for insufficiency 
of Court-fee stamp unless the plaintiff is given an opportunity 
to supply the.deficient stamp within a time to be fixed by the 
Court, and he fails to do so.^® The time allowed may be 
extended, expressly or impliedly under S. 148, Civil Procedure * 
Code.-' The Couit has a discretionary power to enlarge the time 
originally fixed for making good the requisite stamp. Where the 
plaintiff fails to put in the Court-fee within a- time fixed by the 
Court, but puts in the Court-fee on a subsequent date, the Court 
may. in the circumstances of the case, not reject the plaint, but 
regard it as presented and filed on the date it was registered.^® 
The Court can extend the time ex post facto that is, it is competent 
to the Court to extend the time to put in the insufficient Court-fee 
on a plaint even after the expiry of the time originally granted.^ 
Where there is an order as S. 149 contemplates, and a payment 
in conformity with the terms of that order, a discretion exercised 
properly under the section cannot be challenged in appeal.®® 
Such extensions may be granted by the Court even more than 
once.®^ If the absence of plaintiff, leading to a dismissal of suit 
in default, is explained, the suit may be restored, and Court-fee 
accepted even after the due date, mnder circum-stances which 
the Court considers satisfactory, e.g., where on the due date the 
supply of Court-fee was exhausted in the Treasury.®- The 
Nagpur Judicial* Commissioner’s Court, also recognises that a 
Court has power under Ss. 148 and 149, and O. 17, R. 1, Civil 
Procedure Code to grant an extension of time originally granted 
for the pa^Tuent of deficit Court-fees.®® Similarly, the Oudh 


(25) Also see Hem Chandra Ghoah v. Vurfja Pada Ncogl, Z I'.C. 435; 
011(1 Hoti Sahu V. Ohhatri Das^ 19 Cal. 780; Hari Holman v. NaxmuddUny 20 
Oal. 41; Svrendra Kumar v. Kunj Behary^ 27 Cal. 814; Boy KisJiore v. Madan 
Mohan Singh, 31 Cal-. 75; Gavaranga v. Botakrishna, 32 Mad. 305 (F.B.); 
Bam Dial v. Sher Singh, 74 I.C. 358=45 All. 518=1923 Alt. 538; also see 
U SUM V. Maung Tha Gwye, 129 I.O. 500=1931 Rang. 38=8 Rang. 538 
(Document may bo treated as valid from date of filing if neee>saary Court- 
fee is allowed ^Ndtliin. time allowed). 

(26) Badhaknnta v. Debendra Knrayan, 49 Cal. 880=70 I.C. 101=1922 
Cal. 506; Mt. Jantan v. Ahmad, 106 i.C. 817=1928 Lah. 221; Achui v. 
Nagappa, 21 I.C. 337=38 Bom. 41; Subranuiniya Iyer v. Bama Iyer, 105 
I.C. 881=54 M.L.J. 67=1927 Mad. 1002; Deo Baj v. Kunj Behan, 1930 
Oudh 104=6 O.W.N*. 1105=5 Luck. 474; also see IVasawa Bam. Bahadur 
Ohand, 25 I.C. 24=194 P.L.R. 1914; Khushal Singh v. Puran SingJh 156 
P.R. 1888; Nanak Chand v. Jiuan Mai, 25 I.C. 435=35 P.R. 19&4; 
Manamalha Nath v. Bohilli Mohini, 27 All. 406 (410). 

(27) Baj Kishori v. Madan Moham, 31 Cal. 75. 

(28) Padmanund Singh v. Anantlal Mirser, 34 Cal. 20 (F.B.). 

(29) Amir Hossain Kltan v. NaulMb Chand, 6 I.C. 424 (Cal.). 

(30) Priya Nath v. Mianjan, 29 I.C. 571. 

(31) Nasvr Mandal v. Satis Chandra Ghosh, 51 I.C. 154. 

(32) Muhammad Shafi Muhammad Asub v. Delhi House of Muetasn, 
1928 Lah. 274. 

(33) Nand Kishore v. Jeo Nath, 93 I.C. 64=1926 Nag. 312. 
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Chief Court holds that Courts and the rules of proccdui-e roffulat- 
ing their conduct are intended for the broad purpose of facTlitat- 
ing: justice, and not for impeding: it; and, where tlie i)laintiff was 
not able to pay an additional Court-fee on the day fixed, but on 
the next day, it was held that the rejection of the plaint was an 
abuse of the powei-s of the Court under the circumstances, and 
that the Court oujrht to have accepted the amount ttnidered.-^^ In 
a Patna cavSO, where on an order directing ])ayment of deficit 
Gouit-fees. money was paid by i)lainlift* to pleader’s clerk, who 
failed to pay the Court-fees, ami misa])propriated the amount, the 
Court exercised its inherent jurisdiction in accepting the Court-fee 
after expiry of the time allowed, and restored tiie suit dismissed 
in default.^^ The Court has power to review its own order reject¬ 
ing a plaint for failure to supply deficient Court-fee stamps 
within the time allowed. Once an order rejecting the ))laint is 
set aside on review, the Court has full ]>ower to extend the time 
for payment of the deficit Court-fee.^*^ 

691. MEMORANDUlVr OF APPEAL INSUFFICIENTLY 
STAMPED.—An insufficiently stamped memorandum of appeal 
is not valid. It is the duty of counsel when filing an a])])eal to see 
that all documents which require a stamp arc ]iroperly stamped. 
He cannot shelter himself behind his clerk’s nefgligence.^' The 
Bombay,^® and Calcutta^^ High Courts, and also th<* Ctiiep 
Court of Oudh^*^ have applied the provisions <;t* O. 7, R 11 to 
memoranda of appeals by virtue of S. 107, C^ivil droce{lure Code 
(2), which invests an appellate C\)urt with the sairu* powers as are 
confcn'cd on a Court of original jurisdiction. But. the High 
Court of Allahabad,^' holds that an appellate Court is not hound 
to accept an insufficiently stamped memorandum of appenl. It 
may direct the memorandum to be returned to the counsel with 
liberty to file it afresh on ])aymont of full Court-fees accom¬ 
panied by an application for extension of time under S. 5 of the 

(34) Kamalchya Dat Ram v. Shyam ImI, 104 I.C. 527 = 1927 Oudli 507 
5=1 Luck 574. 

(35) Adit Prasad Singh v. Ramhorakh, 91 I.C. 213=1925 Pat. 435= 

4 Pat*. 180. 

(36) Surendra Prosad v. Aftahiiddin Ahmed, 70 I.C. 43=1922 Cal. 234 
=26 C.W.N. 391. 

(37) Shabadat r. JJukam Singh, 71 I.C. 736=1924 Lah. 401 (An ap¬ 
peal cannot be regarded aa validly presented if the copy of order appealed 
against is not properly stamped): also see Shahu v. Bahri, 67 I.C. 901=i 
1921 Lah. 43. 

(38) Achut V. Nagappa, 21 I.C. 337=38 Bom. 41 (Courts should have 
free and' unshackled discretion in the matter). 

(39) Nussurut AH v. Mahomed Kanod, 11 'W’.R. 541 (Duty of Court 
to give the appellant an opportunity of filing the proper stamp); Jnatnada-" 
sundari v. Madhabeixandra, 1932 Cal. 482=59 Cal. 388=138 I.C. 643; 
(JS’ona fide misrtakes in valuation, but not deliberately .understamped memo¬ 
randa of appeal, excused). 

(40) Dearaj v. Kunj Behan, 124 I.C. 420=5 Luck. 474=1930 Oudh 
104 (reasonable time should be allowed to make good the deficient Court- 
fee). 

(41) BHjbhukam v. Tota Ram, 118 I.C. 228=50 All. 980=1929 All. 
76. 


568 The Court-Fees Act. [Chap. V. 

Limitation Act. The practice of filing appeal with insufficient 
Court-fees stamps knowing that they are insufficient with a view 
to save limitation should not be permitted.*^ Lahore High 

Court takes a similar view, that a deliberate omission to pay the 
proper Court-fee in spite of knowledge of law on the subject, will 
not be excused and the discretion of Court to allow the deficiency 
in Couit-fee to be made up will be exercised only where there 
has been a hona fide mistake of Counsel."*® Where the appellant 
had not paid Court-fee even on his own valuation of his claim, it 
was held that the appellant had failed in his duty to stamp the 
memorandum of appeal, and his pleas of poverty and ignorance 
of law being unfounded, there was no valid memorandum of appeal 
presented within the period of limitation prescribed for the 
appeal.^-* Whele there is gross negligence in valuing an appeal, 
and in making up the deficiency of Court-fee in time, the delay 
cannot be condoned so as to save limitation."*^ The Patna High 
Court holds that S. 149, Civil Procedure Code, should not be con¬ 
strued in such a way as to nullify the express provisions of S. 4 
of the Court-Fees Act. Where the amount of Court-fee payable 
is open to doubt or cannot be ascertained by the Court till the 
record is received or it appeal’s that the appellant has made an 
honest attempt to comply with the law, the Court may properly 
receive the appeal and allow time for deficiency, if any, to be 
made good. Where, however, an appellant deliberately and to suit 
his own convenience pays insufficient Court-fee on his appeal, 
the Court is not bound to receive the appeal and give the appel¬ 
lant time to make good the deficiency.^® The Nagpur Judicial 
Commissioner’s Coiuit draws a distinction in this connection 
between the powers of an original Court under O. 7, R. 11, Civil 
Procedure Code, and those of an appellate Court; in the former 
case the Court is bound to give time to plaintiff to make up the 
deficient Court-fee and in the latter case the Court has a discre¬ 
tion to grant the appellant time or not, which the Court may 
refuse to exercise under S. 149, Civil Procedure Code."*^ The 
Madras High Court has not been consistent on the point.^® 
Where an appeal is filed in time and the deficiency is made good 
within the time fixed by Court, the consensus of opinion is that 
the presentation of the appeal relates back to the original date.^^ 
Where an appeal in a money suit is not properly stamped, it 
cannot be dismissed in toto, but it will not admit the passing of 


(42) BrijhhuTcan v. Tota Eamt 1929' All. 75, supra. 

(43) I^lch Bam v. Bamji Das, 1 Lali. 234=57 I.C. 215. 

(44) Shahu V. Balcri, 67 I.C. 901=1921 Lah. 43. 

(45) Gursaran Das v. District Board, 102 I.G. 615=1927 Lah. 884* 

(46) Bam Sahay Bam Bandey v. Laleshmi Narayan, 42 I.O. 675=3 P. 
li.J. 74=5 P.L.W. 18; also see Jodhem Pershad v. ifaukhu, 46 I.C. 50^ 
(Pat.). 

(47) Aima Bam v. Kastur Cluind, 124 I.C. 241=1930 Nag,. 224=26 
N.L.B. 183. 

(48) Narayan Bao v. SeshamrruXy 26 I.C. 33=27 M.L.J. 677; c/. 1932 
M.W.N. 1X)4. 

(49) 15 Mad. 78; 38 I.C. 617=40 Mad. 687; 19 Oal. 747 (749). 
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a decree in excess of the sum for which the Court-fee has been 

P&lCl, 


COURT XOBRINa IT WITHIN 

UOURT-FEE.—The Allahabad High Court, lias hold, in R<im 

Y 1 that when a plaintiff in the initial stage of 

the litigation abandons a portion of his claim, he can not compel- 
led to pay Court-fees in respect of the portion abandoned under 
penalty of having the whole of his suit dismissed. The Madras 

1 view, holding that it is open to a 

plaintiff to relinquish a portion of his claim to bring it within a 
certain fee. AVhere, therefore, a plaintiff being ordered to make 
up deficient Court-fee instead of doing so, reduces his claim and 
returns the plaint with a correct Court-fee within the period 
prescribed by Court, the suit cannot be dismissed.- Similarly 
there is nothing to debar an appellant from relinquishing a part 
of his claim and to claim the rest, paying Court-fee stamp on the 
memorandum of appeal on the claim as reduced on appeal.^ How¬ 
ever, the Bombay and Calcutta High Courts take the view that 
the plaint has to be rejected under the mandatory provisions of 
O. 7, R. 11, Civil Procedure Code, According to the Calcui’Ta 
High Court, a Court has no alternative but to reject a plaint 
written upon an insufficiently stamped paper, when the plaintiff 
on being required by the Court to supply the requisite stamp paper 
within the time fixed by the Court fails to do so.-* The Bombay 
High Court similarly holds that a plaintiff who has not properly 
valued his claim or paid a sufficient Court fee is not entitled at 
the last moment to an option to abandon part of his claim and 
retain only that part for which he has paid a sufficient Court-fee.® 
But the Lahore High Court holds that though the memorandum 
of appeal is not properly stamped the appeal can be heard to the 
extent of the fee paid.^ 


693. MISTAKE OF PARTY OR COURT.—A Pull Bench 
of the Allahabad High Court has held, in Hari Ram v. Akbar 
H'lissain,'^ that when it has been discovered that through mistake 
or inadvertence, a plaint has been filed on an insufficient Court- 
fee stamp, the Court can, at any time, without any regard to 
limitation, have the proper Court-fee made up, and when it is so 


(50) Nihal Chand Atvia Earn v. Sardarimal 96 I.C. 135=1926 Lah. 

558. 

(1) 27 All. 151=1 A.L.J. 577=1904 A.W.N. 198. 

(2) Neelachalam v. Narasingh Daas, 1931 Mad. 716=1931 M.W.N. 677 
34 M.Ii.W. 252=134 I.O. 816. 

(3) Karam Chand v. The JuUvmdhar Bank, Ltd., 102 I.C. 705=1927 
Lah. 543=9 L.L.J. 293 (also see F.N. 50, above). 

(4) Midinapere Zemindary Company t. Secretary of State, 40 I.C. 96 
=44 Cal. 352=21 C.W.N. 834. 

(5) ValU lae Amanji v. Mahmad Adam Aemal, 26 I.C. 746=16 Bom. 
L.R. 763. 

(6) Shah Mohammad v. Syed Shah Mohammad, 1931 Lab,. 237=32 P L 
B. 129=131 I.O. 297; citing 1926 Lah. 658=96 I.C. 135, (F.N. 50 
supra.). 

(7) 29 All. 749 (F.B.). 
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made up, the plaint is as valid as if it had been properlj" stamped 
Avhen presented. “Mistake” means a slip, made not by design, 
but by mischance. A mistake may not be discovered till the case 
has gone into appeal,® or second appeal,® and the High Court 
may direct a document to be properly .stamped in second 
appeal where the deficiency was detected for the first 
time in the appellate Court. The “mistake or inadver¬ 
tence,” to be esecused under S. 28 of the Court-Fees Act, is a 
mistake on the part of the Court or its officers, and not on the 
part of parties, or their legal advisers.*® A mistake of party was 
not excused in several Allahabad eases.** But. a mistake of law 
has been held to fall within this section.*- In many eases, a mis¬ 
take of a party might reasonably be held to be the mistake of 
Court.*® Where the plaint has been received in office due to the 
mistake of the officer of Court this section lias been applied.*^ The 
Punjab Chief Court, has refused to condone the mistake of a party, 
which could have been avoided by the exercise of due care and 
attention.*"* Similarly in Allahabad, miscalculations on the part of 
the plaintiff have led to the dismissals of suit due to bar by limita¬ 
tion.*® 

A Court of appeal is not bound by the decision of the Court- 
below, as to the j^roper stamp duty on a plaint.*^ However, a 
party may be estopped from raising an objection to Court-fee on 
second appeal, when he had, as appellant in the Court below, 
accepted the trial Court's finding on the issue raised as to Court- 
fee, for purposes of appeal.*-® The Court has in all such cases, the 
power to investigate the nature of the mistake occasioning a delay 
in payment of proper stamp duty, and, where in the exercise of 


(8) Taluil Singh v. Dxihri Rai, 28 All. 310; also see Valanibal v. Vythi- 
linga, 24 Mad. 331. 

(9) Chedilal v. Kiralh Cliand, 2 All. 682 (F.B.); Vebendra Mohan 
V. Sonn Ku<n\ 21 A.W.N. 21; and Chenappa v. Raghunath, 15 Mad. 29. 

(10) Balbaran Rai v. Gohindn Nath, 12 All. 129=10 A.W.N. 39 
(F.B.); also see Dilawar Hua.sain v. Bhagwat Das, 27 A.W.N. 63=4 A. 
L.J. 130. 

(11) Ram Tahal Singh v. Duhri Rai, 28 All. 310=(1906) 26 A.W. 
N, 21=3 A.L.J. 838; Munro v. The Caicnpore Mnnicipal Board, 12 All. 
57=9 A.W.N. 197; Muhammad Ahmad v. Muhammad Siraiuddin 23 All. 
423. 

(12) Harioharam v. Baihuntha Nath, 21 I.C. 866 (Mistake as to 
basis of calculation); also see Valambal v. rythilinga, 24 Mad. 331, s.c.; an 
appeal, 25 Mad. 380=11 M.L.J. 119 (mistake as to basis of calculation). 

(13) 29 All. 749 (F.B.); citing 23 All. 423; and 27 AU. 411. 

(14) Hassibuhiissa v. GhafuruUah, 29 All. 382=27 A.W.N, 110=4 
A.L.J. 363; Anupa v. Madho Singh, 22 A.W.N. 153; Debendra Mohan 
V. Sana Kuar^ 21 A.W.N. 21. 

(15) Fatteh Snngh v. Babu Ram, 67 I.C. 130. 

(16) MuJiammad Ahmad v. Muhd. Sirajuddin, 23 All. 423 (mistake in 
calculation of fee); Chatierpal v. Jagrar, 27 All.’ 411. 

(17) Moti Gadri v. Pranjiwan Das, 6 Bom. 302. 

(18) Chunilal v. Bank of Uppor India^ 40 I.C. 904=106 P.W.B. 1917. 
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its discretion it allows the deficiency to be made u]), it will not 
be interfered with by the appellate Court. 


694. POWERS UNDER THE SECTION, WHEN EXER¬ 
CISABLE. —It has been held by Mahmod, J., in MaluHlii v. 
Ramkishendas, that as soon as the Judge has passed his decree, 
he ceases to have any power over the case, and is not competent to 
introduce into it new matters not dealt with by the judgment. 
Consequently no order calling for additional Court fee, and the 
payment of the same can be made in i)roceedings, under O. 7, 
R. 11, Civil Procedure Code, or under S. 12 read witli S. 10 (ll)i 
as these powers are intended to be exercised before the disposal 
of the case, and not after it has been decided finally, so far as that 
Court is concerned. Oldfield, J., took the opposite view holding 
that the collection of Court-fees is no i)art of tlie Judge’s func¬ 
tions in the trial of a suit which can be said to liave ceased with 
its determination.-'^ 


695. POWER OF REVENUE OFFICER TO DEMAND 

COURT-FEE. —A Reveime Officer has the power under S. 28 
of the Court-Fees Act to direct the payment of Court fee in 
revision, when no objection has been rai.sed as to the same in the 
Court of fii*st instance.-^ 


2S>. Where any such docinuent is amended in 

Amended document, merely to correct a mistake 

and to make it conform to the 
original intention of the parties, it shall not be neces¬ 
sary to inifiose a fresh stamp. 

Comments. 

696. SCOPE .—This section applies to uynendments of 
documents, and not to entirely fresh documents. For instance, 
where plaintiff sued first in the Revenue Comt for (1) value of 
produce, and (2) value of trees, and the Revenue Couit dccitled 
the claim as to first part and referred the plaintiff to a Civil 
Court for the second part, and a fresh suit was brought in the 
Civil Court for the second part accordingly, but on unstamped 
paper, it was held, by the Punjab Chief Court, that the plaint 
filed in the Civil Court was an entirely fresh document and 
required the usual .stamp; and S. 29 of the Court-Fees Act did 
not apply to the plaint in the second suit, since there had been 
no amendment of a document at all.^- 


(19) ^am. Saluii v. Eatn Pandf^y, 42 I. C. 075=3 P. L. J. 74 (F.N. 

46, above); cf. Jai Singh v. Singh, 74 P.C. 757=1924 All. 

529 (No power to reject memo, of appeal for insufficienev of Court-fee) ; also 
see Gurv^ran Das v. District Board Jullundhar, 102 l‘.C. 615=1927 Lah. 
«84. 

(20) 7 All. 528=5 A.W.N. (1885) 140. 

(21) DhaJeeshwar Prosad v. Ishwardhari Singh, 30 I.C. 862=22 C.L. 

jr. 57. c 7^/ ^ o/. 

(22) Ganda Ram v. Sain, 132 P.B. 1892. 
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Cancellation 

stamp. 

celled. 


_^ juiisia .CI.VX. [Chap. V. 

No document requiring a stamp under this 

Act shall he filed or acted upon in 
any proceeding in any Court or 
office until the stamp has been can- 


Such officer as the Court or the head of the office 

niay from time to time appoint shall, on receiving 

any such document, forthwith effect such cancellation 

by punching out the figure-head so as to leave the 

amount designated on the stamp untouched, and the 

part removed by punching shall be burnt or otherwise 
destroyed. 


Comments. 

697. RETURN OF PLAINT FOR PRESENTATION TO 
COURT OF PROPER JURISDICTION .-A Full Bench of the 

Bombay High Court, has held that where, after a trial has begun 
or even after it has concluded, it appears that the Court has not 
jurisdiction to hear the ease, the plaint should be returned in 
order that it may be presented to the proper Court, and no addi¬ 
tional Court-fees are payable.^ A Full Bench of the Madras 
High Court, has similarly held, that where Coiut-fee is paid upon 
the institution of a suit in a Court which cannot grant the relief 
sought, and consequently, the plaint is returned for presentation 
to the proper Court, the plaintiff, on filing the plaint, in the latter 
Court, is entitled to take credit for the amount of the Court-fee 
levied in the Court to which it was first presented, even though 
the stamp was cancelled before the plaint was returned.^'* The 
plaint cannot be said to be unstamped quod the cancelled stamp. A 
document does not cease any the less to be a properly stamped 
document by the cancellation of the stamp.^s It continues to be 
properly stamped. By cancellation the stamp cannot be used 
again, but when a document which is the plaint in one Court, is 
rightly presented in another Court, as a plaint in another Court, 
the stamp is not being used again. The cancellation in such cases 
must be taken to be set aside by the order returning the plaint.^® 


9 

(23) Prahhalcar Bliat v. Vishwambfuirr, 8 Bom. 313 (F B > • also see 
Kandu v. Konda, 8 Mad. 62. * * 


(24) Visweswara Sarma v. Dr. T. M. 
533=10 M.L.T. 29=35 MAd. 567 (F.B.). 


^air, 10 I.C. 201=21 M.Ii.J. 


(25) Ihid. per White, C. J. in 10 I.C. 201 (F.B.), supra. 

(26) Ihid. per SanTcaran ATair, J. in 10 I.C. 201 (F.B.), supra. The Pun¬ 
jab Chief Court took the same view in Mt. Amin Jan v. IhralUm 91 P B. 
1884, where the earUer Bombay case in 7 Bom. 487, was not followed. ffeU 
per Plowden, J., that ‘‘when the provisions of the Court-Fees Act and C.P. 
Code have been complied with in the first instance, there is no violation either 
of the letter or the spirit of either Act by the Court which receives a plaint 
on its second presentation notwithstanding that it bears a cancelled stamp. 
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698. PRESENTATION OP PLAINT _ A r, t, 

of the Calcutta High Court, in Hedbot Khesia v. Karan 

has held that when the plaint which has been returned irpre- 

sented in a Court of competent jurisdiction the suit must be taken 

tbJ^ presentation. Accordingly if 

ineantime, increasing the amount of 
fee payable thereunder, the Court-fee payable is that leviable 
under the new Act after crediting the plaintiff with the Court fee 
originally paid.^« Where a plaint is returned for presentaUon to 

fees M plaintiff can take advantage of the Couif 

+he *’*® P'’®''iously filed plaint, and he can pay 

the Court-fees in the Court having jurisdiction to heaJ 

mu FOR THE CANCELLATION OF STAMPS— 

The Madras Government, and the Lahore High Court have framed 
rules for the cancellation of stamps.®® “ 


(27) (1911) 15 C.Jj.J. 241. 

-afufrerit v. Lai Moni Devi, 1926 Cal. 355=30 C. 

Surde v, Taiiya Bharmappa Mirji, 1927 Bom. 
257=61 Bom. 236=29 Bom.L.B. 280=101 I.C. 343. ^ 

p«.y. CirouUir Orders, Lahore HSgh Court; also see Civil Bulea nf 

Braotice, and Circular Orders, High Oourtf Madras. Vol. I, p. 180. ^ 



CHAPTER VI, 
Miscellaneous. 


Repayment of fees 

paid on ap^icalions 31 . [BepeoledA^ 

to Criminal Courts. ex- j 


32. \_Ii€pealed,~\^ 

33 . Whenever the filing or exhibition in a 

Criminal Court of a document in 
minfuaserordocu- Tcspect of which the proper fee has 

ments for which pro- not been paid is, in the opinion of 

presiding Judge, necessary to 
prevent a failure of justice, nothing 
contained in section 4 or section 6 shall be deemed to 
prohibit such filing or exhibition. 

Comments. 


Sections 4 and 6 provide for levy of fees in Hi<?h Court and 
in Alofussil Courts and Offices, and they prohibit the filing?, ex¬ 
hibiting, recording, receivinjjr, or the furnishing: of any document 
specified in the First or Second Schedule to the Act, unless the 
proper fee prescribed is paid in respect of the document. This 
section is a relaxation of the striiiffency of the aforesaid sections 
■when applies to documents admitted in Criminal cases. 


Sale of stamps. 


(1) The Government may from time 

to time make rules for regulating 
the sale of stamps to be used under 
this Act, the persons by whom alone such sale is to be 
conducted, and the duties and remuneration of such 
persons. 


(2) All such rules shall be published in the 
local official Gazette, and shall thereupon have the 
force of law. 


(3) Any person appointed to sell stamps who 
disobeys any rule made under this section, and any 
person not so appointed who sells or offers for sale 


*S. 31 was repealed by Act XVIII of 1923, S. 163 and S. 546'A bas 
been substituted for it in the Cr. P. Code. 

tS. 32 was repealed by the Repealing and Amending Act, (XII of 1891). 
It related to the amendment of Act VHI of 1859 and Act IX of 1869. 


S. 34] 
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any stamp, shall be punished with imprisonment for a 

term which may extend to six months, or with line 

which may extend to five hundred rupees, or with 
both. 


Comments. 

700. IRREGULAR SALES.—A plaint should not be 
stamped with impressed and adhesive stamps bearin*^ names of 
different Attorneys, and different dates, this beinj? quite irreo-ular. 
The practice among Attorneys to accommodate each other in res¬ 
pect of unused stamps wore deprecated. But this section is no bar 
to a pleader, or banker purchasing stamps in bulk, and affixing 
them to the documents as and when the occasion arises: {vide Civil 
Procedure Circular, dated 21st October, 189r>). A purcliase of 
stamp through another person, and using it, is not prohibited by 
this provision—(Madras Board ])roceedings, No. 247, 14r)9 R. 
Mis., dated 22nd October. 1919). 

701. “SELLS OR OFFERS FOR SALE”.—These words, 

include the case of a thief who exchanges a stolen stamp for a suni 
of money, even though the thief cannot pass a legal title by the 
transfer, in regard to a stamp stolen by him.* Licensed vendors 
cannot purchase-stamps from private persons {vide, Madras Board 
Proceeding No. 2366, R. jMiss., dated 14th October. 1902). 

702. EXCHANGE OF STAMPS.—An exchange of 

stamp is not a “sale” within the meaning of the Act. A transfer 
of a Court-fee stamp by a mukhtear. who had purchased the stamp 
lor a client, to another client, the latter having agreed to return 
to the mukhtear another Court-fee stamp of the same value, is not an 
offence within S. 34 of the Act." This has been I’elied upon, in 
a Lahore case, where a stamp was i)urchased for a client across 
which the stamp vendor wrote the client's name. The unused 
stamp was altered in the name on the stamp, to avoid application 
for refund, and it was used for another client, without dishonest 
or fraudulent intent being made out. It was held that S. 34 was not 
applicable.^ But, removing a new Court-fee stamp from a docu¬ 
ment, and substituting a used one with figures altered constitutes 
the offence of forgery under S. 477-A, Indian Penal Code.-* A 
person can make a gift of Court-fee stamp to another.^ 

35. The Local Government may, from time to 
T, , ^ time by notification in the Local 

remit fees. Umcial Gazette, reduce or remit in 

the whole or in any part of British 


(1) Queen-Empress v. Virasami, 24 Mad. 319 (321). 

(2) Kedamath ShaJia v. Emperor, 30 Cal. 921. 

(3) Emperor v. Abdul Hakim, 1931 Lah. 337=1931 Or. O. 465=133 
I.O. 645=32 O.L.J. 1051=17 A. I. Or. R. 88=32 P.L.B. 432. 

(4) Emperor v. Bihidanandha, 47 CaJ. 71. 

(5) Bibi Chandoo v. Jwala Pershad, 11 I.C. 480. 
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India, all or any of the fees mentioned in the First 
and Second Schedules to this Act annexed, and may 
in like manner cancel or vary such order. 


C(nnments. 


703. AMENDMENT. —The words ‘'Local Government'', 
for “Governor-General of India in Council"; and the words 
■“Local Official Gazette”, for the words “Gazette of India”, have 
been substituted by the devolution Act XXXVIII of 1920. 

704. RULES. —For rules framed by the Government 
under this section, and S. 26, see Appendix. 



Nothing in Chapters II and V of this Act 

applies to the commission payable 
Saying of fees to Accountant-General of the 

High Court. High Court at Fort William, or to 

the fees which any officer of a High 
Court is allowed to receive in addition to a fixed 
salary. 



SCHEDULE I. 

Ad Valorem Fees. 


Number. 


Proper Fee. 


1. Plaint written 
statement pleading a 
set-off or counter¬ 
claim or memoran¬ 
dum of appeal (not 
otherwise provided 
for in this Act) or 
of cross-objection 
presented to any 
Civil or Revenue 
Court except those 
mentioned in section 
3. 


When the amount or value 
of the subject-matter in 
dispute does not exceed 
five rupees, 


When such amount or value 
exceeds five rupees, for 
every five rupees, or part 
thereof, in excess of five 
rupees, up to one hundred 
rupees. 

When such amount or value 
exceeds one hundred 
rupees, for every ten 
rupees, or part thereof, in 
excess of one hundred 
rupees, up to one thousand 
rupees. 

When such amount or value 
exceeds one thousand 
rupees, for every one 
hundred rupees, or part 
thereof, in excess of one 
thousand rupees, up to 
five thousand rupees. 


Six tannas. 


Twelve annas. 


Five rupees. 

I 


When such amount or value 
exceeds five thousand 
rupees, for every two hun¬ 
dred any fifty rupees, or 
part thereof, in excess of 
five thousand rupees, up to 
ten thousand rupees. 

When such amount or value 
exceeds ten thousand 


Ten rupees. 


Fifteen rupees. 


0-^73 
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Number. 

1 


Proper Fee. 

. 

1. Plaint, etc.— 

{Contd.) 

rupees, for every five hun¬ 
dred rupees, or part there¬ 
of, in excess of ten thou¬ 
sand rupees, upto twenty 
thousand rupees. 



When such amount or value 
exceeds twenty thousand 
rupees, for every one thou¬ 
sand rupees, or part there¬ 
of, in excess of twenty 
thousand rupees up to 
thirty thousand rupees. 

Twenty rupees. 


When such amount or value 
exceeds thirty thousand 
rupees, for every two thou¬ 
sand rupees, or part there¬ 
of, in excess of thirty 
thousand rupees, up to 
fifty thousand rupees. 

Do. 

1 


When such amount or 
value exceeds fifty thou¬ 
sand rupees, for every 
five thousand rupees, or 
part thereof, in excess 
of fifty thousand rupees: 

Twenty-five 

rupees. 


Provided that the maxi¬ 
mum fee leviable on a 
plaint or memorandum 
of appeal shall be three 
thousand rupees. 



Comments. 


705. AMENDMENTS. —By S. 155, and Seh. IV. Civil 
Procedure Code, 1908, the expression “written statement pleading 
a set-off or counter-claim’', and the words “or of cross-objection’^, 
have been introduced after the words "plaint", and “Act*’, 
respectively. The effect of this amendment makes a written state¬ 
ment pleading a set-off or counter claim, and a memorandum of 
cross-objection, liable to Court-fee, under Sch. I, Art. I, of the 
Act, <id valorem on the value of the subject-matter in dispute. 

706. LOCAL AMENDMENTS. —This article has been 
locally amended in the various provinces, viz., in Bengal, by Act IV 
of 1922; in Bihar and Orissa, by Act II of 1922; in Bombav, bv 
Act II of 1932; in Madras, by Act V of 1922; in Punjab by Act VII 


Abt. 1.1 


Scope op Art. 1. 
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IpieSicett/m Act lU of 1932. r,</c 

707. SCOPE OF THE SCHEDULESi 

raiida of appeals are classified according to the subject -matted or 

sls "fand iTl"; " "<->tureof-’n.lior:Ud;;J 

^chs. 1 and II, endeavour to give a comprehensive classification of 
tlie vai’ious kinds of suit with reference to these lieads of classifi 
cation. The schedules also proidde that the proper fee p/vahlt on 

to the Court in which ti.ev 
aie filed, and that in regard to others there shall be no variance ’-i 

beh I, specifies various suits in wliich the plaints and appeals sl.all 

leai dll ad valorem tee; and, Sell. II, declares tlial the plaints and 

preSed.-’ " specified shall hear the fi.xed'fee.s 


708. SCOPE OP ART. 1. SCH. I. Different views _ 

ir''°that®"'this pt-evailed as to this article. One view 

article is supplementary to S 7 nf 
the Act, which is a sub.Zntive p'rovislon presoribinn 
the mode of calculating the valuation of particular suits 

4rt"l Seh I of ConrtTeo payable is^lettwnihied hv 

‘ d 1 ^ r The N.tGPtTR Court has held that Seh. I does not 

o/cinV i f '‘’if ai'Jthing except the percental 

P’”’Pose of appeal, on the value of tlie relief 
asccitained for the i)urpose of the plaint under S. 7.^ Acoordin<>’ 

L S 7 ''md'the n f appeal; 

if tl.i’ n ^ '’olfls tliat the lu-ovisioiis of S 7 

of tlu Court-Fees Act are applicable equallv to appeals as to 

original suits, and that the word “.skiV” in S. 7 of tile Act is not 
used m contradistinction to the word appeal. 

of A^T^t ^ ^}h the wording 

oLtll'M' ^ \ provision fixing tl.e amount of fee 

eliaigeabU\ but It was observed that Ss. 7 and 8, specifivino- the 

category of likely causes of action, were conceivably not exhaustive. 

CL beii. I, Art. 1 is purposely .so expressed as to include “am/ 

of any kind or de.scription other than that 
ontemplated by Ss 7 and 8; and the words’’ not otherwise provided 
tor in this Act relate back to those two sections.'* 

The Allahabad view is that S. 7 of the Court-Fees 
Act is applicable to suits only and not to appeals.** and tliis riilino- 
was accepted as good law in the reference under the Coin-t-Poes 
Act, reported in I.L.R. 29 Madras 367. According to this view 


392^1^1" P.L.T. 202=1925 Pat. 

(2) Ibid. 87 I.C. 137 (147) (F.Bi.), impra. 

(3) 8 I.C. 1125=6 N.L.R. 104; (Dhiraj Singh v. Eajaram). 

SalJtSingh). Singh v. Eawat Bijdeo 

(5) 3 AD. 108 (P.B.) {Ragohir Singh v. Dharam Kuar.) 

(6) 27 All. 447 {Narpat Bai v. Bebi Prasad) •, see P.N. 30, below. 
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the value of the subject-matter in dispute in appeal is the criterion 
for tile purpose of computing the fee under Art. 1, Sch. IJ 

709. ‘‘NOT OTHERWISE PROVIDED FOR This 

article is a general provision, applicable to matters for which 
provision is not made in the main bodj' of the Act, or in Sch. II. 
It provides for all suits and appeals in which ad valoreyn Court'fee 
is payable. In Ragobir Singh v. Dharam Kaur,^ it was observed 
by Stuart, C.J., that these words “refer to plaints and memoranda 
of appeals mentioned in Sch. II of the Act.” Similarly, in 
Sekhurayi v. Eachuraiiy* the Madras High Couii:, held that this 
article is a general article applicable to cases “not falling under 
any other ai-ticle of the first or second schedules, as it is those 
schedules which indicate the fee. “ As jMullick, J., points out in 
Krishna Mohan Singh v. Raghun^indan Pandcg, the Patna Pull 
Bench case,^*‘ the words “not otheiwise provided for in this Act/’ 
refer to certain sections in the body of the Act and to the remaining 
articles of Schs. I and II. The Pun.j.vb Chief Court, likewise holds 
that Art. 1, Sch. II, applies only to those cases which arc not 
otherwise provided for under the Act.^^ 

710. “AMOUNT OR VALUE OF THE SUBJECT-MATTER 

IN DISPUTE — (1) General Rule. As a general rule, the valua¬ 
tion once fixed by the plaintiff must be adhered to at subsequent 
stages of the suit, unless of coui*se the identity of the suliject-matter 
is different.In in re Garapati Butchi, the Madras High Court 
held that the words “subject-matter in dispute” and its “value”, 
in a suit falling under S. 7 (v) of the Act, for purposes of Art 1, 
Sch. I, meant the same thing as “the value of the subject-matter” 
as set out in the various sub-clauses of Cl. V, of S. The 

Allahabad High Court lays down the rule that the value of the 
original suit, or the value assigned by the plaintiff in respect of the 
subject-matter of the suit, and not the value as found by the Coui-t 
determines the proper appellate Couit, unless it appears that, 
either purposely or through gross negligence, the true value has 
been altogether misrepresented by the plaintiff.'"* The Nagpur 
Judicial Commissioner^s Court, following the Allahabad view 
holds, that the value of a suit remains unchanged in all stages of 

(7) Roferoiice under Court-Fees Act. 23 Mad. 84 [held that the appeal 
should 1)0 value<l. as the suit was under S. 7 (v)]; also see Reference under 
Court-Fees Act, 29 Mad. 367 (S. 7 applies only to suits, and in appeals the 
Court-fee payable is under Art. 1, Sch. I on the subject-matter in dispute in 
appeal, and not in the suit). 

(8) 3 All. 108 (F.B.). 

(9) 20 M.L.J. 121. 

(10) 4 Pat. 336- 

(11) 61 P.R. 1919; 47 I.C. 992. 

(12) Samii/a 2t(tvaU v. Munujmmal, 23 Mad. 490=10 M.L.J. 340=70 
I.C. 392; and Dhupato v. Perindevamma, 33 I.C. 602=39 Mad. 725=30 M. 
L.J. 402. 

(13) .85 I.C. 405=1925 Mad. 323=48 Mad. 652. 

(14) Madho Das r. Samji Patak, 16 All. 286 (1894); cited in ifuham- 
mad AbdiU Majid v. Ala Bax, 86 I.C. 1055=47 All. 534; also see Mahahir 
Singh v. BehariJol, 13 AU. 320=A.W.N. (1891) 107. 
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n detoiTOines the form of appeal.'’ The Pun.t.vb Chief 

oni and the C.\lcutta High Court, have inclinofl towards the 

follmv th^Ar / ^"‘^‘"'■‘1 Commissioner’s Court seems to 

Couit also lays down the principle that for purpo.ses of Court-fee 

the lalue of the appeal is the same as that of the suit.'” But this 

general rule is applicable only when the relief sought 

in appeal is identical with the relief sought in the 

original .suit, and the subject-matter of the suit and 

appeal is the sarnc.^” Where the subiect-matter is 

not identical the Court-fee payable on a memorandum of apiieal is 

determined by the value of the subject-matter of appeal,-' the 

value ot the relief granted by the decree which the appellant wishes 

to get rid of r- or, which is the value of the relief claimed bv him 

111 apijcal.-" Thus the Court-fees in appeal cases is pavaf.le on 

n^be^'n) sub.]eet-matter in dispute in the appeal, and not 

OT the subject-matter in dispute in the suit.-'* 

711. EXCEPTIONS TO THE GENERAL RULE—(1) 

Change in nature of relief. The value of an appeal is not in all cases 
tlie value of the suit as originally filed, as the value of the relief 
granted by the decree which a party wishes to get rid of, or the 
value of the relief, whole or part, as claimed in aiipeal. is not neces¬ 
sarily the same, as in the Original Court. For instance, where the 
subject-matter of appeal is not co-ex(cnsivc, the Court-fee pavable 
on appeal is ad valorem, on the value of relief which appellant 
asks. ^ An appeal by attaching creditor against release of 
property in a claim suit requires a fixed Court-fee of Rs. 10; but, 

It the ostensible owner appeals, the Court-fee is ad valorem 

Ramdas, 89 I.C. 407=1926 Nag. 71; also 

^ 1125=6 N.L.R. 164; au.l Olphcria v. 

■^rjundas OX .C 928—9 N.L.R. 122; compare. Surendra N^orain v. Hafijul 
ReftmrtTi 30 I C 379 (Court-fee oa value found by trial Court); also see and 
c/. no I.C. 631=9 Lab. 23=1928 Lab. 157 (1). (Valuation as formed by 
Court, in a suit for account, and not plaintiff»s approximate valuation taken). 

(16) Kanjimal v. Patnna Lai, 7 P.B. 1915=28 I.O. 262. 

(17) Banwari Lai v. Sheo Shanker, 1 I.C. 670=13 C.W.N. 815. 

oi ^^1®) Bahwoo V. Ibrahim Jangji, 98 I.C. 909=1927 Sind 100= 

Z 1 b.L.B. 377; also see Motitymal v. Molapbai, 79 I.C. 923. 

(19) Abdul Rahman v. Crisp, 1930 Kang. 164. 

(20) See F.-n. (18), supra. 

(21) Ibid. 79 I.O. 923; and 98 I.C. 909=1927 Sind 100. 

(22) In re Parlcodi Aohi, 68 I.C. 444=1922 Mad. 211=45 Mad. 246; 
and in re Ttruvon.paZcf7», 92 I.C. 624=1926 Mad. 225; (plaintiff should pay 

ourt-iee in proportion to the value of relief ho seeks) ; also see Mithcrumal v. 
Bashomal, 116 I.O. 110=1929 Sind 161. 

(23) Bohanlal v. Sardar Khan, 32 I.C. 121. 

. 1 . 11 **“^®*' Court-Fees Act, 29 Mad. 367=16 M.L.J. 287; 

rollowed m Mahadeo Prasad v. Gorakh Prasad, 30 All. 547 (Ad valorem fee 
upon tl^ total amount of the decree under appeal); also see Lekh Ram v 
Ramji Das, 1 Lah. 234; and Harlal v. Siri Ram, 1931 Lab. 633. 

comments under S. 7 (4) (c): Heading ‘‘Valuation in appeals*’ 

Mol* 5®®=® O.L.J. 663; also see 30 

Mad. 96 (F.B.); and 8 I.O. 1145=37 Cal. 914; and 47 I.C. 311=16 A 
H.J. 81; and 54 All, 347=140 I.C. 39=1932 All. 221. 
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calculated on the value of the property.The nature of the relief 
sought may vary at the stage when appeal is preferred.-^ 

(2) Claim reduced in appeal. Where the party appealing 

has abandoned a part of his claim, and the value of the relief sought 

in appeal is thereby reduced, in first appeal, or in second appeal, 

the Court-fee is payable upon the reduced claim, where it 
is permissible.”® 

(3) Conditional decree. Where the decree attaches a 
definite condition as to the relief granted, and the relief sought in 
appeal is the mere removal of the condition precedent, and th"ere is 
no appeal against the decree, the general rule is not applicable.-® 

712. APPEAL AGAINST PART OF CLAIM DECREED._ 

(1) Paitial decree. The general nde is that the fee is ad valorem 
under Art. 1, Sch. I. according to the nature of the relief sought 
in appeal. Consequently, when a claim i.s decreed in pait, and the 
plaintiff appeals against the decree disallowing part of the claim, 
while the defendant appeals against tlie part claim decreed, the 
two appeals are for different reliefs arising out of the same decree; 
and each is valued separately on the value of the subject-matter 
in appeal. The Coui't-fees which an appellant has to pay on a 
memorandum of appeal from a decree which gives him only a 
Initial relief are to be calculated upon the difference between 
the value of the relief which he claims and the relief granted hy the 
dcree against him.®® 

(2) Appeal against part affecting the whole. Where 
appeal against part of decree goes to the root of whole case, the 
appellate Court would be justified in refusing to hear such 
appellant on such ground as bar of limitation, or misjoinder, etc., 
unless he pays a Court-fee sufficient to cover the whole relief 
obtainable on such ground of appeal.®^ The defendant must appeal 

(20) 43 I.C. 971 Patj. 

(27) 80 I.C. 563=3 Pat. 640=1924 Pat. 582; 68 I.C. 265 (267)=44 
All. 629=1922 All. 358 (Appeal entitled against the decree as it stood); 
131 I.C. 39=1931i All. 251 (prayer in appeal amounting to consequential 
relief); also see Sanoat Balesh Singhs v. Vijdeo Singh, 67 I.C. 968=25 0.0. 
30=1922 Oudh 82 (Foreclosure and Redemption Suits). 

(28) Sajendra Prasad Bose v. Gapal Prosad Sen, 115 I.C. 678=9 P. 
Lj.T. 613; also see 57 M.L.J. 357 (Claim reduced in appeal); also see 
Chvni Lai v. Sheocharan Lai, 89 I.C. 122=47 All. 756=1925 All. 787; 
Karam Chand v. The JuUumdhar Banh, 102 1.0. 705=1927 Lah. 543; and 
Bam Chand v. Panna Lai, 116 I.C. 82=1929 All. 308=27 A.I^.J. 547; 
BhanuTcdhari v. Mani Som<pr, 6 Pat. 17=1927 Pat. 123 (second appeal on 
reduced claim; compare Harban^ Sahu v. Lalmani Kuer, 62 I.C. 36=1922 
Pat. 62 (value of suit cannot be reduced for first time in appeal); also see 
and cf. Bhagwan Puri v. Secreiarg of State, 100 I.C. 35=49 All. 398=1927 
All. 308 (Defendant allowed to correct plaintiff’s original estimate). 

(29) Tillcan Bam v. Bosa Bam, 67 I.C. 106=1922 Lah. 440; Wadhawa 
Singh V. Sundar Singh, 59 I.C. 667 (1)=1921 Lah. 371; Nepal Bai v. Debt 
Prasad, 27 All. 447; compare, Kishendutt v. Kasey Pandey, 57 I.C. 481=5 
P.L.J. 455 (appeal against conditional decree); also see and of. Bup Chand 
v. Fatteh Chand, 33 All. 705 (Decree restricting possession). 

(30) lyukhun Chimder Ash v. Khoda Buksh Mondal, 19 Cal. 272. 

(31) IHXawar Hussain v. Bhagwat Das 4 A.L.J. 130=1907 A.W.N. 

63; Bughawan Bai v. Makund Ldl, 15 All. 112=12 A.W.N. (1892) 248. 
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on the whole case, where the particular ground would involve the 
dismissal of the suit in toto.^- 

(3) Appeal against whole aiming against part. However 
where an appeal against part involves liigher Court-fee a party 
may pretend to appeal against the wliole decree while aimin«' realiv 
to obtain rebef against a part thereof. For example, it is an 
anomaly of the law' of Court-fees that a pei-son who appeals against 
a pre-emption decree, for enliancement of the market value would 
have to pay more Court-fee than one who appeals against the whole 
of it. claiming the dismissal of suit; and, therefore, it is legitimate 
lor a defendant-venclee-appellant, wdiose real object is to have the 
value enhanced, to avoid payment of Court-fees on a larger amount 

by resorting to the obvious trick of adding grounds for dismissal 
of the suit.-^ 


713. DISTINCT SUEJECT-MATTER.—Where plai.itiff 

having obtained a decree for money against defendant, the latter 
appealed for a declaration whether plaintiff alone was entitled to 
the money; and, further, for reduction of amount decreed alleging- 
payments, the Court-fee payable was a fee of Rs. 10 for first reHef" 
plus an ad valorem Court-fee on the second relief.*^^ 

714. SEPARATE APPEALS.—Where in a suit on mort¬ 
gage, a money-decree w^as passed, and there w'erc cross-appeals; 
and two second-appeals were filed by plaintiff-mortgagee, arising 
out of the same suit, the Court-fees had to lie jiaid on each of them 
separately.®^ Where defendants, entitled to file a joint appeal 
appealed separately against the decree, a separate Court- 
fee had to be paid by each.^c An appeal filed by one of several 
parties is required to be stamped ad vedorem on the relief required 
by the particular appellant.^^ 

715. SEVERAL DEFENDANTS. —Where a person w-hose 
claim ha.s been decreed against one of several defendants, appeals 
with a view to obtain the decree against other defendants, Court- 
fee is payable ad valorem on original amount.®® Similarly, w'berc 


(32) Hukam Singh v. ShahahdiTi, 44 I.C. 890=14 P.W.R. 1918; citing 
Alcharaju Narayana v. Sesha7nina, 26 I.C. 33=27 M.L.J. 677. 

(33) Nazar Muham/mad v. Kala Bam, 1929 Lah. 190=9 Lab. 563; 
compare Hazari Singh v. Piran, 92 P.R. 1900 (Appeal by defendant-vendee 
for a sum of money disallowed, held correctly stamped at the Court-fee pay¬ 
able on the whole claim); also see Harhhagwan v. Amar Singh, 83 I.C. 332 
=5 X«ah. 137=1924 Lah. 530. Court-fee on claim dismissed in part, not 
to exceed Court-fee payable on dismissal of whole claim). 

(34) Kirpal Singh v. Sant Singh, 13 I.C. 305. 

(35) Shih Dayal v. Meharban, 58 I.C. 230=1921 All 395=43 All. 56= 
18 A.L.J. 894. 

(36) Panna Lai v. Marwar Bank, 48 I.C. 424 (428)=91 P.R. 1918. 

(37) Khale Khan v. Khaii* Bin, 10 Lah.L.T. 23. 

(38) Bamasami v. Suhhasami, 13 Mad. 508; and 12 O.P.L.R. 43 ; 

also see Anna Narayam. v. Madhyama, 67 I.O. 364=1922 Bom. 172=46 
Bom. 840; and Amir Chand v. Kanhaya Bam, 16 I.C. 777=86 P.R 1912‘ 
followed ill Bam Kishan v. Birde Bam, 71 I.C. 737=1923 Lah. 135 ^ 
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a person gets a decree for the amount claimed, but not a-gainst the 
luopeity which he seeks to charge in appeal, the Couit-fee is not 
Rs. 10, for a declaration merely, but ad valorem on the amount of 
the debt to be recovered from the property in question.^® In view 
of the provisions of O. XLT, R. 4, Civil Procedure Code, the 
dismissal of the suit against all the defendants, though some of 
them alone had appealed, is not illegal.'**^ 

716. SEVERAL PROPERTIES. —Where a decree was 
passed declaring the liability of several properties separately for 
various specific sums, and one of the defendants appealed to 
exonerate his property from lial)ility for the amount for which it 
was declared lialfie, the value of subject-matter in appeal was that 
amount and not the whole decree amount.'*^ 

717. VALUATION OF APPEALS. —The valuation of an 
appeal must be according to the law in force at the time of its 
presentation, and the ox-iginal valuation under a law obsolete at 
the period of appeal caxinot be maintained.'*- A memorandum of 
appeal dates from presentation to proper officer, and is liable to 
Court-fees leviable on that date."*'^ But I’ight of appeal to a highei* 
Court depends oxi tlje value of suit on the date of the plaint, and 
is not taken away bv amendment altering the Court-Fees.'*'* In 
fixing the Coxirt-fee payable on a memorandum of ai>peal, the 
appellate Couit is not bound by the decision of the first Coui’t.^^ 

718. COURT-FEE ON PLAINTS.— Art. 1 ofSeh. T of the 
Court-Fees Act applies only to those cases which are not otherwise 
pi’ovided for under the Act.'*'* Consequently, in suits for money, 
falling under S. 7 (i) of the Act, Court-fee is payable according 
to the amount claimed, after deducting an amount of the loss 
sustained by the plaintiff on account of defendant’s breach of 
contract.'*^ An application is to be distinguished from a plaint in 
a suit.^® Inasmuch as there is no particulai’ ])rovision in the 
Court-Fees Act applicable to a suit for assessment of fair and 

(39) n. P. J. 1894, p. 153. 

(40) 98 T.O. 846=1927 Pat. 103. 

(41) Khale Khan v. Khair Din, 10 LaW.L.T. 23. 

(42) 5 M.H.C.B. App. 44 (Proceedings, dated 15th N’ovember, 1870)* 

(43) 71 I.C. 426=2 Pat. 264=1923 Pat. 150. 

(44) 106 T.G. 616 (Mad.)=50 Mad. 857=1927 Mad. 977 (F.B.); also 
see 23 M:ad. 99 (P.O.); 89 I.C. 407=1926 Nag. 71. 

(45) 6 Bom. 302; 15 Bom. 82. 

(46) Byamad Din v. Delhi Flour Mills Company 47 I.C. 992=61 P. 

R. 1919. 

(47) Ihid. 

(48) 11 W.R. 90 (application under S. 25 Act X of 1859, for eject- 

ment ^ a tenant, is not a suit); also see 10 Cal. 11=1-3 C.L.R. 171; and 
_ 1881 (application to file an award, under Sch. H, para. 20, C. 

t^de, IS not a ‘‘plaint**); and 14 C.P.L.R. 100 (order absolute for 
toreclosure or sale, appeal against the order treated as an application under 
ocn. II, Art. 1). 
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equitable rent, Coui't-feo should be i)aid ad valorem under Sch I 
of the Act.^^' 


rti? PLAINT OR MEMORANDUM 

OF APPEAL. —The Court-Fees Act contains no definition of the 
word ‘‘order/’ or a "decree/’ !)ut it must have meant to follow 
the definition of these words in the Code of Civil Procedure \n 
order rejectin» a plaint is a "decree ” for purposes of tli,.Civil 
Procedure Code, and Sell. I, Art. 1. applies to a memorandnm of 
appeal again.st such onler.s which “shall be deemed to be decree “ 
The question what is the “subject-matter in dispute." and its 
value in sucli eases, is not free from difficultv. In Durga 
Pr«.sT/d V. R<i^huhar Dml-"' the subject-matter in dispute in api>eal 
was held to be the amount of stainj) in dispute between tlu> ])arties. 
The Bombay High Court holds that the appellam should pay 
the same amount of Court-fees wiiieh he paid on his jilaint in tli’e 
Court of first instance.^ In the Calcutta case of Am'irta L<d 
Kumar v. Sisir Kiumir Beisii, the same fee was paiti on the 
memorandum of appeal to the High Court as was paid in the 
first Court.- The Lahore High Court holds, that ad valorem 
Court-fee is payable, on a memorandum of appeal from the order 
rejecting the plaint for failure to make up the deficiency in Court- 
fee, amounting to a decree, and that it is ap])cllant's duty to pay 
the fee at least on the valuation which he had himself placed ujion 
his claim.^ The Nagpur Judicial Commissioner’s Court, held in 
Govindu v. Baiisxl* that the subject-matter in aT>peal from such 
an order being the correctness of lower Court's decision demand¬ 
ing additional Court-fees, or refusing to give time to comply with 
it, and the resultant rejection of the memorandum as insufficiently 
stamped, is incapable of being properly valued, and must, there¬ 
fore, fall under the residuary Art. 17 of the second schedule of 
the Court-Fees Act. But, in a later ruling, in Harikeiv Rao v. 
Salu Bai, it was pointed out that it is a mistake to regard such 
an appeal as against the demand for further Court-fees, as it is 
really against the decree rejecting the plaint, and the fee should be 
ad vedorem on the value of the subject-matter of the suit."' The 
Patna High Court aksp holds that the memorandum of appeal 
against the decree must be stamped in the same way as the plaint.® 


(49) BhamikhUhari v. Mani Semar, 100 I.C. 913=6 Pat. 17=8 P.L.T. 

366. 

(50) (1882) 2 A.W.N. 244; cf. Surendra Narain v. Tlafijul Rehvuin 30 
I.C. 378. 

(1) Baghunath v. Gangadhar Bhikaji, 50 Bom. 60. 

(2) 87 I.C. 651=1926 Cal. 427. 

(3) Shahu r. Bakri, 1921 Lah. 43=3 L.L.J. 237=67 I.C. 901; also 
see Mt. Sadalcaur v. Buta Singh^ 80 P,R. 1914 (order not open to revision), 

(4) 98 I.C. 663=1927 Nag. 100; also see Dadnoo v. Somnath, 10 

I.C. 736=7 N.L.R. 41 (Be. 10 only held payable under Art. 17 (vi) of 
Sch. II of the Act). x* ./ v y 

(5) 103 I.C. 268 (271)=10 N.L.J. 106=1927 Nag. 256. 

•D T Mahton v. Lachinan Lai, 120 I.C. 766=1929 Pat. 615=10 

ir«Xi«T« 545. 

0—74 
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720. LAND ACQUISITION APPEALS. —Section 8 of 

the Court-Fees Act provides a rule for the computation of the 
fee payable under the Act in a certain class of cases, and it 
assumes that there is a charging section imposing an ad valorem 
fee; and Art. 1, Sch. I, is the section which puts a charge upon 
plaint or memorandum of appeal not otherwise provided for in 
this Act."^ Proceedings before the Court on a reference by the 
Collector under the Land Acquisition Act are not initiated by 
a plaint, and are not in the strict sense of the word a suit at all. The 
Court is asked to make an award, and the proceedings cannot be 
described to set aside an award within the meaning of the pro¬ 
visions of Art. 17 (4), Sch. II, of the Act; and Art. 1, Sch. I. must 
be applied, the Court-fees being payable in these appeals ad 
valorem on the difference between the sum awarded by the ('ourt, 
and the sum which the appellant claims should have been awarded.® 
A decision on a reference under S. 30 being one on rights of con¬ 
tending parties is a decree within S. 2 (2), and is appealable 
under S. 96. In the case of an appeal, the Court-fee is to be 
charged under Art. 1, Sch. I. of the Court-Pees Act.’’ 

721. SET-OFF OR COUNTER-CLAIM.— A written 
statement of his case, tendered by a party to a suit at any time 
before or at the first hearing of the suit is not liable to any Court- 
fee.’’’ But Court-fee is payable in case of set-off jdeaded in 
written statement, which should be the same as for a plaint in a 
suit for that amount.” Where the amount claimed by the defen¬ 
dant exceeds the amount of plaintiff’s claim, he must pay ad 
valorem Court-fees on the entire *sum claimed by him, and not 
merely on the difference between the two amounts to entitle him 
to have his claim enquired into, and determined in the trial of 
the suit.’^* The word counter-claim is nowhere used in the Code 
of Civil Procedure; but its dictionary sense is exactly the same as 
that of set-off.’® The words '^set-off” and '^counter-claim” are 
not defined in the Court-Fees Act but they have a definite mean¬ 
ing attached to them. They refer to a cross-claim against the 


(7) In re Anandalal ClialrabutUj, 1932 Cal. 346=35 C.W.N. 1103=59 
Cal. 528=137 I.C. 469. 

(8) Special Collector v. Ko Zi Nn, 1928 Rang. 197=6 Rang. 281=110 
I.C. 870. 

(9) Mahalinga v. Theetharappa^ 1929 Mad. 223=115 I.C. 345=56 M. 
L.J. 387. 

(10) 5 Bom. 400=5 Ind. Jur. 650; also see Bhagat Singh v. Devi Dial, 
85 P.R. 1908, (a plea of payment in a written statement is not liable to 
Court-fee, as not containing a set-off); also see Muhammad Itaaa v. Kabvra 
Bib, 15 I.C. 526. 

(11) 8 AU. 396=6 A.W.N. (1886) 159; followed in 13 Bom. 672; 
also sec Chenappa v. Baghunatha, 15 Mad. 29. 

(12) Chalchan Lai v. Kanhaiya Lai, 69 I.C. 921 (922)=1923 All. 118 
=20 A.L.J. 1005=45 AU. 218; compare Bamangir v. Achheran, 97 I.C. 
916=1927 Nag. 714. 

(13) Sayakya v. Mawng Kyaw Shuns, 2 Rang. 276=1924 Bang. 346 
(counter-claim was for specific performance of execution of a sale-deed) ; also 
see Mahesh Narain v. Newhat Patulc, 32 Cal. 654=1 C.L.J. 364 (For certain 
purposes the set-off has the same effect as a plaint in a cross suit). 
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plRiiitift wliicli entitles tlic tlefontijint to refuse to pav the Jinioiiiit 
demanded by tlxe plaintiff, and to assert that the result of setting- 
off tlie cross claim of the defendant would be that the defendant 
would on the contrary be entitled to a decree for the balance.*-* A 
set-off' is a cross-debt on whicli a separate action may l>c sustained.*^ 
The set-off mentioned in this article is not confined to a legal set¬ 
off*, and pri'mft facie tlie expression “set-off” used in this^article 
may well nigh include an equitable set off also.*** Accordingly, 
this Alt. 1, Sell. I, was applied to a set-off claimed bv defendant! 
by reason of damages due to breach of contract of sale, which led 
to tlie execution of pro-note in suit in favour of jilaint ift’.*'^ But, 
in a suit for accounts and to recover money due on a dissolved 
partnership, the defendant’s claim for decree on accounts, is not 
a counter-claim, and no Court-fee is leviable thereon. Until llie 
amount has been ascertained*® the Bomliay Higli Court has lield 
that if a cross-debt is due to the garnishee at tlie date of attaeli - 
ment, he has a right of equitable set-off’ wliioh can lie set \^]^ with¬ 
out payment of a Court-fee.**' When a set-off is i>lea<l(‘d hy 
defendant, Court fee is payable only on the amount claimed iii 
excess of that claimed by the plaintiff, and onlv if the defendant 
wants a decree for that excess.-** A plea of set-off is (piite <lis- 
tinct from the plea of payment, and should not be entertained 
until Court-fee with respect to it has been paid by the defendant 
in the Court of first instance.-* Where a written statement plead¬ 
ing a set-off does not bear ad valorem Court-fees on the amount 
of set-off, the Court is debarred from going into tiie question of 
set-off.” The maximum Court-fee payable on a written statement 
pleading a set-off or eountor-olaim is that speeified as maximum 
in the schedule.-® 

722. DEFENDANT’S CLAIIVI IN CERTAIN SUITS.— 
(i) Partition Suits.— The defendant in a partition suit need 
not pay any Court-fee, in order to have bis share .separately allotted 
to him; he is merely to ask for it in his written statement, and a 
final decree in the suit has to be stamped as an in.strument of parti¬ 
tion under the Stamp Act, and except the stamp duty levied on the 

(14) Wali Mahomed Shaloo v. Khoja IsmaiUa Trading Company, 1933 
Sind 247; also see Bhagat Singh v. Devi Dial, 85 P.B. 1908, to same effect. 

(15) Jeosa Bam v. Dhanu Bam, 27 I.C. 320=8 S.L.R. 124. 

(16) Sitarama Ayyar v. Bamanuja Mudalia>r, 1933 Mad. 203=142 I.C. 

719. 

(17) Ibid. 1933 Mad. 203. 

(IS) Fatehmahomed Saji Sitleman v. Bamzan Khair, 27 I.C. 316= 

8 S.L.R. 122; also see Jessa Bam Dhanu Bam v, Iscprdas, 27 I.C. 320=8 S.L. 
R. 124 (suit for partnership accounts). 

(19) TayabaXi v. Almaram Sakharam, 25 I.C. 375=38 Bom. 631, 

(20) Bamangir v. Achheram, 1927 Nag. 74=97 I.C. 916; of. 67 I.C. 
921 (922)=45 All. 218 (P.N 12, anie.). 

(21) Muhammad Basa v. Kubra Bibi, 15 I.C. 526 (Oudh); also see 
Kaiil Graham v. Colonial Govemmani, (1910) 12 C.L.J. 351 (deduction of 
repairs from rent). 

(22) Muthu BrvXappa v. Vunuhu, 36 I.C. 957 (958)=10 Bur.Ii.T. 242. 

(23) Mahomed Mumtaz AH v. Saadat AH, 5 liuck. 621=1930 Oudh 
140=7 O.W.N. 147=125 I.C. 172. 
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decree no other duty is payable by the defendants.*^-* As the defen¬ 
dant can get his share by paying stamp, no Court-foe is necessary 
on defendant's claim for a share in a paitition suit.-"’ Where the 
defendant is not putting forward any counter claim, but is making 
various claims as to items in the particular account to lx* taken in 
the suit, he cannot be asked to i)ay Court-fees on these sums.-'* 


(ii) Partxership Suits. —In a suit for accounts defendant 
can say that on a, counts being gone into money would be due to 
him and that such decree be ])assed in his favour. He need not 
specify any particular sum nor pay any Court-fee. 2 * In a suit for 
account, the defendant who is an accounting party makes no cross¬ 
claim. consequently hi.s pK*a that the result of the account would 
be in his favour, and not in favour of the plaintiff requires no 
Court-fee on the written statem-nt as a counter claim^^ within the 
meaning of Art. 1, Sch. I, of the Act. A somewliat diffei’cnt view 
was taken in the ^ladras case of Xarasimhti Ruo v. Zemindar of 

but that ruling has been dissented from in the recent 
case of Anna Aratlianu/af y. KSomasunf/ara,^'^ which reviews the 
case la^\. A suit for an account is to be distinguished from a suit 
for compensation for luvach of contract.^* 


(iii) Admixistkatiox Suits.— The Calcutta High Court 
holds tliat an administration suit, is a suit for account however, 
the Hadras High Court lias held that wliere a creditor brings 
such a claim, after a preliminary decree for administration, the 
analogy of the suit for account will not apply, consequently, fail- 
ing the analogy of S. 11, of the Court-Fees Act, there is no 
specific provision for CouiT-fec in such cases, and a case of omission 
cannot lie supplied by the Court, but by the Legislature.®" Thus 
the Court has no jiowei’ to call upon the other ci'cditors to pay 
ad valoretn Court-fee on the amount of their respective claims.®'-* 
The Lahore High Couif holds that a suit for administration mav 


(24) Hem Chandra v. Prem Mahto, 1926 Pat. 154=90 I.C. 739=7 P.L. 
r. 295; citing Nawah Mir Sadruddin v. Hatvab Nuruddin, 29 Bora. 79=6 
Bom.L.R. 834; cf. Abdul Khadar v. Bajubbai, 23 Bom. 188; and Mvrar Eao 
V. Sitaram, 23 Bom. 184 (not pure suits for partition). 

(25) Vejikatasubbomma v. Bamanadhaya, 1932 Mad. 722=139 I C 457 
=55 Mad. 975. 


(26) Balgis Beevi Ammal v. Hathija, 1933 Mad. 353 (1). 

(27) Walt Mahotued Shaloo v. Khoja Ismailia Trading Company 1933 
Sind 247; also see 10 I.C. 250=163 P.L.R. 1911. 

(28) Ibid. 1933 Sind 247; citing Parmanand y, Jagatnarain, 32 All. 525 
=6 I.C. 163, (unnecessary for defendant to plead a i^t-off or counter-claim 
in such suits; and Ram Charan v. Bulagi, 83 I.C. 880=46 All. 858=1924 
All. 854 (suit for accounts of a dissolved partnership). 

(29) 1920 Mad. 819=53 I.C. 234=42 Mad. 873. 

(30) 1931 Mad. 185=131 I.C. 165=54 Mad. 654. 

(31) Also see 23 Cal. 884 (F.B.); 32 All. 525=6 I.C. 163; 83 I.C. 
880=46 All. 858=1924 AU. 854; and 14 Cal. 147=13 I.A. 123 (P.C.); 
of. 53 13 .C. 234=42 Mad. 873 (Privy Council ruling not referred). 

(32) 44 Cal. 890=38 I.C. 835. 

(33) 134 I.C. 1137 (1139, 1142)=1931 Mad, 683=55 Mad. 21=61 M. 
L.J. 933=34 L.W. 429=1931 M.W.N. 916. 

(34) Ibid. 134 I.C. 1137=1931 Mad. 683=55 Mad. 21. 
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be agamst persons in possession of immoveable property not as 

trespassers, but m their capacity as agents managers, ' liable to 
account for deceased s property 

(i\) i\IoRTOAGE Suits. —Subsequent incumin*aneers or 
pei-sons deriving title from, or subrogated to the rights of any 
such mortgagees may be joi.icd as parties, umler the provision's 
Of O. 3f, R. 4, sub-el. (4). The right of second mortgagee in a 
suit for sale by first mortgagee is to redeem the first mort«m<»e or 
to receive Ins mortgage money out of tlie suriilus sale pr.rceeds 
after satisfaction of the earlier mortgage. He is thus eniitled to 
treat the suit brought by the first mortgagee, as one for his bene¬ 
fit, and as a defendant to such suit, he need not pav anv Court- 
tee. He may have to bring a .separate suit for sale'on his inort- 
gage, lioweyer, in sonic cases.^® 


723. AWARDS, APPEALS IN CONNECTION WITH _ 

(1) An APPLICATION TO PILE A PRIVATE AWARD, is liot rcallv a Suit. 

though It is directed by para. 20 of Sch. II, Civil ProcoduVe Code 
to be numbered and registered as a suit, and, therefore, mav havj 
to be regarded as a suit for the purposes of the Civil Procedure 
Code. • An application under para. 20, is not a plaint in a suit 
as contemplated by the Civil Procedure Code^« and Court-fee 
on an application to enforce a private award is as on an “annli- 
cation under Court-Pccs Act. Sch. II. Art. 


(2) An APPEAL AGAINST AN ORDER filing OP refusing to file 

award under para. 21 of the Soh. II, Civil Procedure Code, now 
lies under S. 104, Cl. (/), thus setting at rest a conflict of authori¬ 
ties, under the old Code, as to whether such an order was a])poal- 
able as a decree.-*® As such appealable orders, not amounting* to 
a decree. Court-fee will be payable under Sch. II, Art 11 of the 
Court-Foes Act. 


(3) But the right of appeal under S. 104, Cl. (/). is dis¬ 
tinct from the right of appeal against the decree passed in pur¬ 
suance of the award. However, Avhen the Court docs not speoi- 
ncally pass an order allowing or disallowing the objections to an 


(35) 138 I.C. 335=1932 Lab. 328. 

(36) Sarat Chandra v. NahapUt, 37 Cal. 907=8 I.C. 1142; Vedavyasa 
V. Madura R. S. Nidhi Company, 42 Mad. 90=49 I.C. 36. 

(37) 76 I.C. 493=1 Rang. 256=1923 Rang. 226 (not a suit for the 
purposes of Limitation Act); also see 38 All. 85 (91) =31 I.C. 899; 50 
Bom. 263=95 I.C. 878=1926 Bom. 351; 83 I.C. 548 (2)=1924 Sind 23 
(not a suit referred to in Deccan Agriculturists Relief Act). 

(38) 59 I.C. 755=45 Bom. 329=1921 Bom. 389; 61 I.C. 390=1921 
Pat. 161; 117 I.C. 94=1929 Lah. 533 (S. 10. C. P. Code is inapplicable); 
89 I.C. 68=1925 Bom. 418 (O. 22. R. 9 inapplicable); 99 I.C. 178=1927 
Sind 103 (Order 34, C. P. Code inapplicable); 1932 Lah. 374=137 I.C. 
266—13 Lah. 672 (not a suit for purposes of S. 80. C. P. Code): also see 
1930 Oudli 89=126 I.C. 508=5 Luclc. 678. 


(39) Bijadhur v. Manohar, 10 Cal. 11 (14); also see Dharm Das v A iu- 

70 P.B. 1881. 

(40) 27 Mad. 255 (258)=14 M.L.J. 356 (P.B.); 29 Mad. 303 (304>* 
2 1.0. 92 (93)=19 M.L.J. 394; 25 Cal. 757; 33 Cal. 11 (13); are no longei 
good law; compare 6 AU. 186; 26 All. 205; 28 All. 21. 
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award, an appeal against the decree will be treated as an appeal 
against the order.**^ 

(4) An appeal against the decree passed under para. 21 
(2), Civil Procedure Code, questioning the legality of the decree 
as compared with the award, is “open to appeal’' within the 
meaning of O. 43, R. 1 ((f), and the memorandum of appeal 
would require an ad valorem Court-fee in accordance Avith Art. 1, 
Sch. I, of the Act.^^ 

(5) An appeal from a decree based on an award filed 
through the intervention of Court must bear ad valorem Court- 
fee.^^ 

(6) A suit to set aside an awai’d, on a reference without 
the intervention of Court, is maintainable in the form of a suit 
for declaration that a certain aAvard is null and void, falling 
under S. 39 of the specific Relief Aet,-*^ and is not opposed to 
S. 21 of that Act.'**' A fixed fee Avould bo paA’able on plaints and 
memoranda of appeals in such suits, under Sch. IT. Art. 17 (iv), 
and not an ad valorem fee under Art. 1, Sch. I, of the Act.-*® 

(7) An appeal from order setting aside award of arbitra- 
toi's, which amounted in law to a decree within the meaning of 
S. 2 (2), CiA’il Procediire Code, Avas held liable to Court-fee under 
Seh. II. Art. 17 (A'i). of the Coui-t-Fees Act, for the application 
under Sch. II. Art. 17, CiA’il Procedure Code, and the appeal 
embodied a prayer that cannot be valued in money. 

724. APPEALS FROM ORDERS. HAVING THE FORCE 
OF A DECREE. UNDER CIVIL PROCEDURE CODE. (1> 

The qiiestion of rejection of plaint, or memorandum of appeal, 

has already been dealt with ainder a separate paragraph. See 
aboA’e. 

(2) An order passed under the provisions of 0. 21. R. 50 
(2), CrvTij Procedure Code, has the force of a decree; and ad- 
X'alorepi Court-fee on the \"alue of the subject-matter in dispute must 
be paid on the memorandum of appeal.'*® An order refusing exe- 

(41) ShamTcnr Bas Nanrllal v. Amerchand Lalfthmidaa, 1925 Lah. 321 

—88 I.C. 533=:7 I/i.L.J. 91=26 P.^.R. 466; and Samdas v. Ham Sarvp, 
118 I.C. 236=1929 All. 799; also see Sitarainiah v. Pitchauya 12 I.C. 269 
=21 M.L.J. 1005. ■ 

(42) Bari Mohan Smfjh v. Kali Prosad, 33 Cal. 11; (followed in 9 Bom. 
L.R. 259; and 1907 A.W.Nl. 177); also see 5 All. 333 (F.B.); cf.^ Bhagat 
Pam V. Paras Pam, 84 P.R. 1907 (Appeal from order rejecting an application 
to file award); also see Gaxiri Shankar t. Anand Pam, 94 I.C. 646=1926 
Lah. 403 (Decree in terms of award, on a reference through Court). 

(43) Gauri Shankar v. Amant Pam. 94 I.C. 646=1926 Lah. 403. 

(44) 52 I.A. 265=89 I.C. 773=1925 P.C. 216 (P.C.). 

(45) 47 Cal. 806; 50 Cal. 1=1922 P.C. 374 (P.C.'v; 56 1.0. 641 
(Cal.); 128 I.C. 755=1930 All. 877; 45 Mad. 496=1922 P.C. 120=74 1 
O. 616; 76 I.C. 953=1925 Sind 42; and 112 I.C. 318=1928 Sind 169. 

(46) See Sch. II. Art. 17 (iv), post. 

(47) Jugvl Kishore Gnlah Singh v. Binanath. Siri Pam. 1930 Lali. 825= 

126 I.C. 562. 

(48) Pam Jowaya v. Bevi Bittanial, 117 P.R. 1916. 
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eution of a decree against an alleged partner of a firm a-iinst 

Art‘i th"s winires to be stamped under 

Art. 1. Sell. I, and is not governed by Sell. II, Art. 11 of the Aet.^" 

(3) Where plaintiff was obstructed in execution of i 

registered as a suit under 
S. 330 (Order 21. Rule 9S), Civil Procedure Code, but the lower 
Court passed a decree in favour of the plaintiff, an appeal agaimst 
the decree directing delivery of property in such suit ought to be 
stampecl with an ad valorem fee under Art. 1, SJoli. I 

(4) An ORDER IN PROCEEDINGS FOR RESTITUTION liaS IlOeil 

expressly declared to be a decree under S. 2 (ii), Civil Procedure 
Code, and is apjiealalile as such under S. 96. Civil Procedure 
Code. It was held in Dino Nath Das v. Jogendra Nafh,^ that 
inasmuch as the determination of a (piestion under S 144 is a 
decree, an appeal lies from an order ]>urportinfr to be made under 
that section for the purpose of O. XXI, R. 18. Civil Procedure 
Code. There IS no distinction between a decree made in a suit and a 
decree made in proceedings under S. 144, Civil Procedure Code 
However, an order dismissing: an api>Iieation for restitution on a 
ground not touching the merits is not a decree whieli is aiipealalile.-* 

The Court payable on a memorandum of appeal ao-ainst an 
order under S. 144, Civil Procedure Code, depends upon the 
question whether the order is considered to be on an application 
under S. 47, for execution, discharge or satisfaction of the decree. 
If the order is considered to be one under S. 47, the Coui*t-fee is 
limited to the amounts chargeable with a fixed fee under Art. II, 
Sell. II of the Aet.*‘ If not, it will be payable as on an appeal from 
a decree, ad valorem under Ai-t. 1, Seh. I of the Court-Fees Act, 
on the amount dealt with by the order.^^ 

725. DIVERGENCE OF VIEWS.—There is a divergence 
OF VIEWS in the High Courts whether an order under S. 144, Civil 
Procedure Code, is to be considered to be one under S. 47. Civil 
Procedure Code, for the purposes of Coui't-fees. 


(49) Valxappa CJieity v. Bungasawmy NaicTcer, 35 I.C. 429=8 L.B.R. 
300; followed in Punjah National Bank'v. Panchore Das 127 I.C. 704=i 
1930 Sind' 255. 

(50) Bala.mndara v. Bajalingam, 29 Mad.. 172. 

(1) See C. P. Code, S. 96; and' S. 144, C. P. Code. 

(2) 26 I.C. 890=19 C.W.X. 1167; also see Arthanairi v. Nagoji Pao^ 
14 I.C. 836=1912 M.W.N. 513 (appeal iies against an order for restitution). 

(3) Adwaita Chandra Saha v. Chittagong Company, Ltd., 84 I'.C. 747 
=1925 Cal. 102=28 O.W.N. 988. 

(4) Sham Parshad v. Pamchand, 10 P.B. 1914=20 I.C. 203; Pamchand 
V. Sham Parshad, 110 P.R. 1913=22 I.C. 851=117 P.L.R. 1914. 

(5) See Government of India Notification No. 4650, dated 10th September, 
1889 {Gazette of India, 1889, Part I, p. 506); also see Madras Government 
Notification No. 358, dated 11th October, 1921; and Bombay Government 
Notification No. 590, dated 22nd September, 1921; and U. P. Government 
Notification No. 560, \'ii—419, dated 3rd May, 1921. 

(6) ChitaWs C. P. Cod^, Vol. II, p. 1092. 
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i. The Calcutta High Court has held in Madan MoJuin 

Dcff V. Xogendra Nafh that an order under S. 144, Civil 

Procedure Code, is an order deciding a question falling under 
S. 47 (i) of the Code; and, therefore, an appeal to the High Court 
from such an order is chargeable with a Court-fee of Rs. 2, tinder 
Cl. (6) of the Notification of the Government of India, No. 4G50, 
dated the 10th Septemper, 1889. The ruling in Gangadhar v. 
Lachvutn Sing^ was followed, where an ay>i)lication for mesne 
profits made not l)y the plaintiffs but by the defendants against 
whom the suit had been dismissed, by way of re.stitution, was one 
under S. 244 (c), of the Code, and Hinder the Government of India 
Notification would be chargeable with Court-fees under Art. 11, 
Sch. Ill, of the Court-Fees Act, and not ad valorrm. 

ii. The Allahabad High Court has held that an order 
under S. 144, Civil Procedure Code, is not an order in execution 
falling under S. 47, Civil Procedure Code; and, therefore, the 
reduction of fee made in the case of appeals under S. 47, is not 
api>licable to the case of appeals under S. 144, Civil Procedure 
Code.s 

in. The Patxa High Court followed the practice of 
Calcutta High Court, in the case of Kamaruddin. v. but 

in the Full Bench case of liahmdchnnd v. Basant it was 

held by the majority (Ross, J., dissenting) that an application for 
restitution under S. 144, or S. 151 of the Civil Procedure Code, is 
not an application for execution, and the proper order of the 
Limitation Act a])plicable to such an application is Art. 181 of the 
first schedule of the Act. Boss, J. on the other hand held that Art. 
182 of the Limitation Act aplied” This ruling was relied upon in the 
Allahabad case of Baijnafh Z)fw v. Bahnuhandd^ But. the Patna 
High Court has hold differentL^ in the later case of Sited Prasad 
Singh v. Jagdeo Singh where the Calcutta view has again been 
followed, and the Court-fee in appeals from order relating to resti¬ 
tution was held payable under Art. 11, of Sch. II of the Act. 

iv. The Lahore High Coui't has similarly not been con¬ 
sistent. In Moti Singh v. Harhhadan Singh,'^* it was observed that 
‘rthe practice of this Court so far has been to have such appeals on 


(7) 39 I.C. 640=21 C.W.X. 544. 

(8) Jiu'a Ham v. Nand Ham, 66 I.C. 144=44 All. 407=1922 AU. 223 
=20 A.L.J. 226; Brijial v. Damodor Das, 66 I.O. 545=20 A.L.J. 

1922 All. 238=44 All. 238=44 All. 555; cited and followed in Baijnath 
Das V. BalmuTcand, 82 I.C. 321=47 All. 98; cf. Gopat Prasad v. Harn^em, 
63 I.C. 513=19 A.L.J. 711 (not followed in 47 All. 98). 

(9) Kamai'vddin v. ThaJeur Basmal, (1916) 1 P.L.W. 150. 

(10) 78 I.C. 200=1925 Pat. 1=3 Pat. 371=5 P.L.T. 145=1924 P- 
H.G.O. 33 (F.B.). 

(11) md. 78 r.C. 200 (208). 

(12) 47 AU. 98. supra. (F.N. 8). 

(13) 92 I.C. 474=4 Pat. 294=1925 Pat. 577=7 P.L.T. 415 (the 
application under S. 144 is on© in discharge of the appeUate decree). 

(14) 1927 Lah. 635=103 I.C. 657. 
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a Court-fee stamp of Ks. 4,” but the matter was “not free from 
doubt. ’ But, in Gul Muhamnuul v. SahziiUkJnin. it was held that 
an order of restitution under S. 1-U. Civil Procedure Code if such 
order is not contained in the decree of the appellate Court is an 
order which has the force of a decree and the Court-fee payalile on 
an appeal from such an order is ad valorem under Art. 1, Sch. I 
Court-Fees Act.''* However, appeals from orders under S. 47^ 
Civil Procedure Code, need not bear ad valorem (;’oui-t-fecs for' 
though such orders have the force of decree's thev Iiavt* Iieen 
excepted from the provisions of Art. 1, Sch. 1. Court-Fees Act by 
a Government notification.'*' 


r. The Madras High Court \\v\i\. \n Sxuhdimnihu Pillai 
Sudalhmithii PilUii, tiiat applications in restitution under S. 144, 
Civil Procedure Code, are applications in execution, dill'ering from 
the Allahabad view and relying upon the Calcutta rulings.'^ 

vi. The Nagdur Judicial Commissioner's Court, Isas held, in 
Gahha v. KanchhediUd^*^ that an application for compensation )>y 
a judgment-debtor under S. 144, Civil Procedure Code, relates to 
the execution, discharge or satisfaction of the decree and the 
Court-fee payable on the memorandum of first ai>peal against an 
order on the application is 8 annas. 

vii. The Rangoon High Court, follows the Allahabad view, 
and dissents from the Calcutta decision in Madan. Mohan v! 
Nageiulru Nath}^ 

The result is that all the High Courts, except Allahabad, 
Rangoon, Patna and Lahore High Courts, agree that an order 
under S. 144 will be considered to be one under S, 47 for the 
purposes of Court-fees. 

726. CONDITIONAL DDGRRBS. —AVhere a decree is 
obtained, subject to the condition of payment by plaintiff, of a 
certain amount or, of discharge of ‘ a liability, the plaintiff- 
appellant, praying for the removal of the condition must pay 
Court-fee ad valorem on the amount directed by the decree to be 
paid by him. But where the defendant is ordered to pay a certain 
amount, the plaintiff-appellant need not pay Court-fee higher than 
what was payable upon the plaint. It would make some difference 


(15) 1930 Lah. 24 (25) = 113 I.O. 270 (271, 272). 

(16) rbid. 113 I.C. 270 (272). 

(17) 71 I.C. 173=1923 Mad. 270 (citing Soviasnndaram v. ChokkO' 
Unga, 38 I.C. 806=40 Mad. 780=5 L.W. 267; Amiamalai v. Jdxithan, 42 
I.C. 530=33 M.Ii.J. 413=1917 M.W.N. 643=22 M.L.T. 333; and 
Kurgodi v. Ningangauda, 13 I.C. 179=22 M.L.J. 146); alao see Madan 
Molian V. Nagendra Nath, 39 I.C. 640=21 C.W.N. 644. 

(18) 67 I.C. 225=1922 Nag. 62. 

(19) 126 I.C. 211=8 Rang. 271=1930 Bang. 241; citing Asha BiU v. 
Nuruddin, 30 I.C. 680=8 L.B.R. 262=8 Bur.L.T. 165; and 66 I.O. 
144=44 All. 407=1922 AU. 223=20 A.L.J. 226; and 66 I.C. 545=44 
AU. 555=20 A.L.J. 456=1922 All. 238; also see 78 I.C. 200=3 Pat. 371 
=5 P.L.T. 145=1924 Pat. 33; and 82 I.C. 321=47 All. 98=22 A L J 
881=1925 All. 137, 

0—75 
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where the decree itself provides that, in default of pa>’ment 
ordered, the decree shall became null and void. 

TlJ-ustrations. 

(1) A decree awards possession on condition that the plaintiff to pay 
all the encumbrances on the property; 20 or to pay a certain sum which 
he disputes ;2i or w'here a suit for possession is decreed conditional upon 
plaintiff discharging a certain liability .22 in such cases the memorandum of 
appeal should be stamped ad valorevi on the amount the plaintiff was ordered 
to pay. 

(2) A plaintiff sues as reversioner, and in the alternative prays for 
redemption, which latter relief is granted on paj-ment of a certain sum; but 
the plaintiff appeals on the ground that he is not liable to pay any sum. 
Court-fee is payable ad valorem on the amount he was ordered to pay.23 

(3) A plaintiff-mortgagee sues for possession, and the claim is decreed, 
but the defendant is ordered to pay a certain amount on redemption. The 
plaintiff-appellant need pay Court-fee calculated ad valorem as on the plaint .24 

(4) Wliere the plaintiff does not object to the decree but the decree 
provides that in default of a payment ordered, the decree shall become null 
and void; the appellant objecting to the condition annexed, must pav on the 
amount decreed .25 

(5) Court-fee on appeal is ad valorem, in an appeal praying for money 
decree recoverable from property in possession of defendants.sc 

(6) Whore a part of certain property was held liable to a mortgage- 
debt, the defendant appealing on ground that the property is not liable 
to bo sold in execution of the mortgage-decree, should pay ad valorem Court- 
fee on the amount of charge. 2 r 

(7) Wliere the order under appeal was that failing satisfaction of 
the decree from first property, the s?cond property be sold, the memo, of 
appeal required Court-fee of Rs. 10 plvs ad valorem Court-fee on the amount 

disallowed .28 

(8) Wliere a decree for possession is limited to the lifetime of the 
alienor, the plaintiff appealing for removal of the condition was required to 
pay a Court-fee of Rs. 10, not ad valorem Court-fee .20 

(9) Where plaintiff*s suit for possession of certain family property 
alienated by manager of a Hindu joint family is decreed subject to the pay¬ 
ment by plaintiff of a certain sum to the defendant-alienee, the plaintiff- 
appellant was only required to value the appeal as in the suit, but an appeal 
against money ordered to be paid reqmred Court-fee on the amount sought 
to be reduced.30 


(20) Kishun Butt v. Kasi Tandey, 57 I.C. 481. 

(21) Basudeo Bam v. SH Krishnagir, 5 I.C. 941=13 0.0. 62 (Diss. 
from 2 I.C. 836=12 O.C. 133); also see Wadliawa Singh v. Sunder Singh, 
59 I.C. 667=21 I^.L.R. 1921; followed in TiJekan Bam v. Bosa Bam, 67 
I.C. 106. 

(22) In re PorTcodi Achi, 45 Mad. 246=68 I.C. 444=1922 Mad. 211; 
Ballcishandas v. Mt. Jendo, 108 I.C. 370=10 L.L.J. 55. 

(23) Mata Badal Singh v. Jai Singh, 15 I.C. 746. 

(24) Baghashah v. Wajib Ali, 50 E.C. 353. 

(25) Pvrhhu v. Sandagar, 33 P.R. 1884 (F.B.). 

(26) Tharumal v. Chandu Bam, 11 P.R. 1916. 

(27) Sheoraja v. Debt Din, 48 I.C. 535 (536)=5 O.L.J. 663. 

(28) Ujagar Lai y. Mohan Kuar, 6 A.W.N. 312. 

(29) Bup Chand v. Fateh Chand, 8 A.I/.J, 821. 

(30) In re Ganpati Butchi, 85 I.C. 405=48 Mad. 652=1925 Mad. 323. 
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(leclaratiou, where the decree is passed subject to 
eertain sum. or that a certain portion of the consideration for 
the alienation would constitute a valid charge on the property the Court-fee 
Wable on second appeal against the declaration of a Jliarge, is the Led 
Court-fee for declaratory relief, and not an ad valorem Court fee on the sum 

«ate CoLlM ^ by lower 

727. COSTS, APPEAL AGAINST ORDER AS TO—Costs 
of suit are not added to doeretal amount for purpose of valuation 
of subject-matter, - as they are no part of the subjeet-matter in 
dispute. Costs incident to all suits shall be in the discretion of 
the Court and hence ordinarily Coui't-foe is not to be paid on the 
amount of costs allowed or disallowed.^^ But, where in a memo- 
randurn of appeal the disallowance of costs bv tlie lower Court is 
made the ground of a claim for separate and distinct relief the 
value of such distinct relief should be reckoned as part of the 
^bjeet-matter in dispute for the purposes of Sell. I of the Court- 

W i > Court-fees upon costs 

has been stated to be this, 

decree n Court-fees are not payable upon costs entered in the 

V ^ appeal is presented; but where apart from and in- 

» hI f appellant s-eks in an appeal Loin 

decree he seeks dastmet relief on the ground that bv the decree under 

?»Tvil 7 f the parties have not bec-u properly assessed or arportionLl' 

the value of such distinct relief should be reckoned as part of the subiect- 

Act.^'w“* dispute for the purposes of the first sehodu/e to the Oourt-kes 

When an appeal against costs is distinct and separate from the other 
parts of the appeal, Court-fee must be paid ad valorem on the costs 
decreed.' In appeals against decrees from partition suits, the 
Court-tee pay^ab e is under Art. 17 (vi), Soli. 11 of the Court- 
h ees Act, and the same Court-fee is payable when the ground of 
attack IS the question of costs.^ 

(2) A CROSS-OB.JECTION RELATING TO COSTS should bear 
<m^orem Court-fees upon the amount claimed as under Art 1 
bch. I, a cross-objector must pay an ad valorem fee according to the 


137. 


(31) narbhagxvan v. Amar Singh, 83 I.C. 332=1924 Lah. 530=5 Lah. 


(32) Doorga Das v. ItamMuth, 8 M.I.A. 262, 

350 Bishumbar Bass, 13 M.I.A. 85; rold. in 19 Mad. 

T T> ^^oV -7 1927 Sind 251=104 I.C. 391=23 S. 

« aC« ^77* 

(35) Debendro Mohan Bai v. Sona Kuer, 26 All. 291=1901 A.W.N 

(36) Batdeo Prasad v. Inayet Khan, 6 O.C. 135 (138, 139) cited in 

ss. “ 

=19irPafr”c!w.N.'*l64''‘ ^ P.L.J. 443 

Cal/8?L^32 C.W°N^ 188=1928 
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value or the amount of the subject-matter in dispute.^'’ A contrary- 
view has been taken in the Calcutta High Court,^^ following the 
Privy Council decision in the ease of Doorga Das v. 
but as pointed out by the Rangoon High Court, in the case of 
Ma Shin v. Ma;ung Shive;^^ the Privy Council decision was for a 
limited purpose of an appeal under S. 110. Civil Procedure Code, 
and does not in any way indicate that tlie costs of a suit cannot be 
considered to be the “subject-matter in disputeunder Sch. I, 
Art. 1 of the Court-Fees Act. The Allahabad High Court has, 
on a review of the authorities come to the same conclusion, that 
cross-objections relating partly to costs and partly to other matters 
are governed by Ait. 1, Sch. I of the Act. The part relating to 
costs must be held to be ])art of the subject-matter in dispute.**** 
The Lahore High Court has also exiiressly dissented from the 
Calcutta ruling.**'’ This view is thus supported by the practice in 
the High Couits of Allahabad, Lahore, ^Madras, Patna and 
Rangoon High Couits, and also Oudli Commissioner’s Court, but 
is not followed in the Calcutta High Couit. 

728. CROSS-OBJECTIONS—(1) Ad valorem Court-fee.— 
Ci’oss-objections should be stamped with ad valorem Court-fee 
under Sch. I, Ait 1.**^’ A respondent who files a memo, of cross- 
objections cannot avoid paying Couit-fecs simply because the 
appellant^^ has paid more fee than he is expected to pay. A cross¬ 
objection is liable to ad valorem Court-fee even in a suit for decla¬ 
ration falling under Sch. IT, Art. 17, if it has not been filed as a 
regular appeal, for the words “cross-objections” have been 
deliberately omitted from Art. 17, Sch. TI, of the Act.**® 

(2) Valuation of subject-matter. —The valuation or 
amount of the subject-matter in dispute, in the case of a revenue- 

(40) LaTchan Sinffh v. Ram Kishendas, 43 I.C. 179=40 All. 93=5 A. 
Li.J. 886; also see hfaghim v. Mautiff Shew Hint, 2 Rang. 637=85 1.0. 
257=1925 Ra.ng. 145; NOial Chand v. Amar Nath, 98 I.C. 272=1926 Lah. 
645; Babaji Hari^ 4 Bom. 75. 

(41) Kamal Kamini Debi v. Muhamnuid Eman Uddin, 64 I.C. 606=25 
C.'W.N. 934 (Rs. 2 stamp charged). 

(42) 8 M.I.A. 262 (F.N. 32, supra.). 

(43) 85 I.C. 257=3 Bnr.L.J. 279=2 Rang. 637=1925 Rang. 145. 

(44) Chiranji Lai v. Bool Chand, 1930 Alt. 832 (2)=128 I.C. 780= 
1930 A.L.J. 1097; citing (26 All. 291) and 19 Mad'. 350; diss. from 64 
I.C. 606; Ref. 1926 Lah. 645; 1925 Rang. 145; 1929 Pat. 286. 

(45) Nibal Chand v. Amamath, 98 I.C. 272=1926 Lah. 645. 

(46) Jyalchan Smgh v. Ram, Kish£ndas, 40 All. 93=43 I.C. 179=15 
A.L.J. 886; Ishdat Tewari v. Taneshwar^ 45 All. 537=83 I.C. 780=1924 
All. 175; Secretoiry of State v. Diganibar Nand-e^ 46 Cal. 160=45 I.C. 939 
=27 C.L.J. 443; Rajdeo Lochan v. Mahant Ram, 1923 Oudh 44=70 I.C. 
286; Daroga Rait v. Harem Kuer, 45 I.C. 568=3 P.L.J. 197; also see 
Amin SaJteb v. Masbuddin (cross-objectaous must be stamped upon the same 
footing as an appeal, 40 Bom. 541=37 I-.C. 186. 

(47) Secretary of State v. Digambar Nand 45 I.C. 939=46 Cal. 160 
=27 C.L.J. 443. 

(48) Daroga Raut v. Haremalcuer, 45 I.C. 568=3 P.L.J. 197 (Court- 
fee on value of subject-matter); also see Syed Wasi AH v. Jang BaihaduVy 
18 O.C. 121. 
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paying hind is to be ealculatod according to the jurisdictional value 
of the cross-objections, and not in accordance with S. 7, t’l. (v) of 
the Act.-*'-' AVliere the value cannot be estimated, the valuation 
placed on the cross-objections I>y tlie party presenting the same must 
be accepted if sucli valuation is not unreasonable.-’'^ In IMadras, 
cross-objections claiming possession of immoveable iiroperty filed in 
appeals under Sch. II, Art. 11. or Art. 17 of the Court-FVes Act 
stand in the same position as memoranda of api>eals for imrposes of 
Court-Fees Act. {Vide Amending Act of 1922, S. 2) : 

(3) CoNUiTioN’An DECREE.—If the ci’oss-obji'ctlou seeks to 
remove a condition from the decree, it requires ad valorem Court- 
fee on tlie amount ordered to be paid by the decree A 

(4) ]\IoRTGAOE-sriTS.— AVhere the object of a cro.ss-objection 
is to have a declaration in respect to a mortgage set a.si<le, the pro¬ 
per value of the cross-objection, for the purpose of (^ourt-fecs, is 
the value of the mortgage." AVhere the appellant, or respondent 
by way of cross-objections, wliile accepting tlie correctness of tlie 
amount found due, objects to the decree excluding from liability a 
portion of certain ]>roperty. Court-fees should be ])aid with refer¬ 
ence to the value of the pro])erty sought to be rendered liable 
when sucli value is less than the amount decreed,^ and with refer¬ 
ence to such decree amount when such value exceeds the amount 
decreed.■* 

(o) Redemptiox-sl'its.— In cases of cross-objections relat¬ 
ing to redemption or foreclosure suits, valuation is the ditfercnce of 
the value of the claim, and the amount decreed by the lower Court. 
For instance, where in an appeal by a mortgagee against a decree 
passed in a suit for redemption, the mortgagor files cross-objections 
for reduction of the amount payable for rcdcm])tion, lie must pay 
ad valorem Court-fee on the .sum by which ho seeks to have the 
amotint reduced.® The Full Bench of the Allahabad High Court, 
has held that in the case of appeals or cross-objections in suits 
for redemption or foreclosure, in all eases in which the amount 
declared by the Court to be d«e at the date of the decree can be as¬ 
certained by reference to the judgment and the decree, it is that 


(49) 43 1.0. 179—40 All. 93, sv.pra\ (Court-fee payable in cross- 
objectiona in a partition suit); Ishdatt Teicari v. Tfineshar Tewari, 83 I.C. 
780=45 All. 537=1924 All. 175; followed in BUshen Sahai v. Chhotey Lai 
85 I.C. 270=47 All. 89=1925 All. 119=22 A.L.J. 911 (cross-objections 
claiming possession of iinmoyeablc property). 

(50) Bajd^o Loclinn v. Ram Manohar, 70 I.O. 286 (1)=1923 Oudh. 

(1) Iftlidat V. Tanenhwar, 45 All. 537=1924 All. 175=83 I.C. 780. 

(2) Satdeo Narain v. Ramayan Tewari, 52 I.C. 1002. 

(3) Kachera v. Kharag Singh, 33 All. 20=7 I.C. 315=7 A.L.J. 342. 
44=25 O.C. 275. 

(4) Kesavaraptt v. Koita Kota Reddi, 30 Mad. 96=16 M.L.J. 458 
(P.B.). 

(5) Mansa Ram v. Uwtra, 11 I.C. 198=134 P.W.R. 1911=213 p W 

K. 1911. o .r . w. 
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amount at which the appeal or cross-objections should be valued, 
and future interest should not be taken into account.® 

(6) Memo, of objections—no Court-fee. —Wliere the 
cross-objections filed are merely objections to the findings of the 
lower Court on a particular issue, and the respondent is not 
(|uestioning, but supporting the decree of the lower Court, a 
Court-fee of annas eight is held sufficient.'*’ A petition in the 
appellate Court stating the grounds on which the respondent 
supports the decree does not amount to cross-objections for which 
an ad valorem Couit-fee would be payable.® 

A memorandum of objections filed under O. 41, R. 26, Civil 
Procedure Code, is neither an application, nor a petition present¬ 
ed to the Court, and consequentiv no Court-fee is chargeable upon 
it.® 

(7) Suits by ryots to set .\side distraint proceedings,— 
Where suits were instituted by ryot.s, under S. 95 of the Madras 
Estates Land Act to set aside distraint proceeding's, and appeals 
were filed in which no grounds Avere taken Avhieh Avent to impugn 
the distraint proceedings in toto, but the objections AA'ere confined 
to the question of the amounts of rent due, it Avas held that the 
suhjec't-matter of the appeals AA^as capable of being estimated in 
money-value Avithin the meaning of Sch. II, Cl. 17-B of the Court- 
Fees Act. and consequently the Court-fee payable in respect of 
the same Avas not the fixed fee of Rs. 15, but an ad valorem fee on 
the value of each of the memoranda.’® 

(8) Cross-objection as to costs. —See p. 595, ante 
where authorities holding that a memorandum of cross- 
objections as to costs only must be stamped ad valorem for the 
amount of costs claimed, are collected.” 

729. SUITS FOR ACCOUNT. APPEALS IN.— In suits for 
partnership accounts, their Lordships of the Priatt Council have 
held that a memorandum of appeal should state in terms of the Act, 

(6) Raghuhir Prosad v. Shankar Bahsh, 36 All. 40=21 I.O. 723=11 
Al.L.J. 1016 (F.B.); folloAvetl in Thakur N'lrman Simgh v. Shyam Narain, 
1930 Oudh 329=7 O.W.N. 209=127 I.C. 32. 

(7) Bhajan Lai v. Chahat Jtai^ 39 I.C. 176=15 A.L.J. 325; Sahdeo 
Narain v, Kusum Kumari, 1 Pat. 258=1922 Pat. 483 (2) (Petition criti¬ 
cising judgment). 

(8) Ram Prasad Kalwar v. Ajanasia, 68 I.C. 861=1922 All. 280 (1) 
=44 All. 577. 

(9) Mohammad SahimuUah v. Khalilul Rahman, 140 I.C. 47=1932 
All. 526=54 All. 465; followed Damodatr Prasad v. Masudan Singh 105 I. 

C. 108=1928 Pat. 85. 

(10) Maharaja of Pittapuram v. Sri Chelikani, 122 I.O. 526=57 M. 
L.J. 260=30 L.W. 357=1929 M.W.N. 608=1930 Mad. 22, 

(11) Kamakhya Narain Singh v. Ramraj Singh 117 I.C. 166=1929 
Pat. 286=8 Pat. 543; Ma Shin v. Maung Shwe Hnit, 2 Rang. 637=1925 
Rang. 145=85 I.C. 257; Nihal Chand v. .498 I.C. 272=1926 
Lah. 645=8 L.L.J. 434; Lakhan Singh v. Ram Kish^ndas 43 I.C. 179— 

40 All. 93=5 A.L.J. 886; Chiranji Lai v. Bool Chand, 1930 AU. 832 (2) 
=128 I.C. 780=1930 A.L/.J. 1097; compare Kamal Kamari Dehi v. Rang- 
parc North Bank, 64 I.C. 606=25 C.W.N. 934. 
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This dctormincs „pi>o<il. If 
p Htift s suit IS dismissed, and defendant’s claim dcc-ived in a 
suit for aoeoiint. the plaintiff putting value on latter amount is 

"TT or sidittiiig the claim in appeal, which may be 
tentatively faxed b.i- plaintilV-appellaut. The Court mav -dve time 

tt‘ rS'of Tiestiun till 

730. The defendant appealing against a prelimiuarv 
decree pas.sed against him in a suit for accounts is entitled to put 
Ills own valuation on the iiieniorandum of aiipeal ami to iiav Cou.t- 
lees on that valuation, and is not hound to aecojit tin* valuation 
Siven by the jilaintift' in Ids i)laintd'* However, the AIadras Full 
Bench has held tliat tlie defendant ai)|>caHnu' airainst the whole 
decree us bound by the valuation in the plaint, and eannot make a 
Irosh valuation for purposes of the appeal.'* and the Sivdh 
Judicial CommissionkiFs Court follows the :\radras view, that 
It IS not open to an appellant, whether i)]aintiff or dt'fendani to 
alter the valuation in case wliere the reliefs in the appeal, ami in 
the .suit are idonticalJ^ 


731. In cases of appeals by the plaintiff, whose claim is 
nonsuited* the v<) is to be accordiiijj to pl<niitiff’s vjilua- 

tion in the plaint,because a plaintiff cannot adojff a different 
value m appeal after dismissal of his suit. The value can only 
differ Avlien the subject-matter of appeal is not co-extensive with 
the subject-matter of the .suit.*^ 


(12) 10 Lah. 737, P.C.=1929 P.C. 147=?)r> Onl. 232=117 T O 403- 
but, see also and cf. 1933 Sind 322=115 T.C. 110=1929 Sind 151.. (Court- 
fee Cf? valorem on tlio prayer for dismissal of defendant’s api)eal, plus a 
nominal fee in jdaintiff’s claim for decree in his owm suit): also 
sec 1933 Mad. 330=141 I.C. 602; and comjtare. 0 Ranif. 105 (F.B.); 
holding that def'^ndant-appcllant is not bound bv the plaintiff’s Yahiatioii 
in suit. Also see 89 I.C. 122=47 All. 750=1925 All. 787; and 75 I.C. 
871—4 P.L.T. 638. to same effect. 


(13) ThaTcur Das v. Dnulnt jRam., 91 I.C. 32=1020 Lah. 189; and 
CJimii Lai v. Sliro Charnn Lai, 47 All. 756=89 I.C. 122=1925 All. 787; 
and Kanhaya Lai v. Sam Sarup, 66 1.0. 841=44 All. .542=20 A.L.J. 416 
=1922 All. 228; Umar v. Ali Umar, 1931 Rang. 146=133 I.C. 91=9 Rang. 
165 (F.B.); also Kuldip v. Harihar, 75 I.C. 871=3 Pat. 146; c/. 27iatruit 
Bai V. ThaX-ur Daulat Sam, 1933 Lah. 033. 

(14) DJiupati V. Perindevamma, 33 I.C. 602=39 Mad. 725 (F.B.); 
followed in Damodara v. Tlaribhandu, 70 I.C. 392=1921 'Mud. 406. 


(15) Mahomed ifa7t7noo v. Ibrahim Gain.< 7 .;i; 98 I.C. 908=1927 Sind 100; 
also see Phulart and Coal Company v. Burrakar Coal Company, 128 I.C. 795 
=1930 Pat. 605=11 P.L.T. 629 (defendant to accept the valuation of plaintiff 
and pay Court-fees accordingly); and Batna Sam, v. Sahmatullah, 1931 Lali. 
143=131 I.C. 337=32 P.L.R. 62; Pochalal v. Um-edram, 115 I.C. 391=52 
Bom. 904 (followed the Madras Full Bench View) ; compare Btij Saj v. 
Kishanlal, 1933 Nag. 127=141 I.C. 277 (followed Allahabad ruling); also 
see and cf. In re NuTcala Venkatanandam, 141 I.C. 602=1933 Mad. 330 
(appellant in position of plaintiff in suits); and in re Suppiiihayammal, 1932 
Mad. 453=62 M.L.J. 624 (ad valorem fee on excess amount in final decree). 

(16) 98 I.C. 909=1927 Sind 100=21 S.L.R. 377, supra. 

(17) 23 Mad. 490 (492); also see 1 I.C. 670; and 7 P.R. 1915- also 

79 I.C. 923 Sind. ’ ^ 
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732. A memorandum, of appeal from a preliminary decree 
in a suit for dissolution of partnership, which deals with certain 
items disallowed, and which bears a Court-fee of Rs. 30, is suffi¬ 
ciently stamped, as the question of disallowance is merely inci¬ 
dental to the main relief.^® A memorandum of appeal from a 
final decree requires Court-fees ad valorem on the amount decreed, 
i.c., finally ascertained as due to the plaintiff or defendant, on a 
rendition of accountsd^ 

733. APPEALS IN MONEY-SUITS .— (i) Claim fob 

INTEREST. —The provisions of S. 7 apply equally to appeals as to 
orinrinal suits, aceordin^ to the view of Oudh Commissioner’s 
Court.When plaintiff appeals against dismissal of his claim 
in a money suit, he is not refiuired to pay any Court-fee on the 
amount of further interest durin*? tlie pendency of suit. The 
claim for interest from date of suit until payment stands on the 
same footing as future mesne i)rofits.2i The Court-fee seems to 
be necessiiry according? to the Hicrh Courts of Allahal)ad and 
Lahore, at least where the claim is for an a.scertained sum as 
interest pendente life.^- 

734. (ii) Instalment decree. —Where a decree for money 
fixes instalments, and the decree-holder appeals against such 
fixation of instalments. Court-fees must be paid on the discount 
on the deferred instalments.^^ A decree passed in favour of 
plaintiff directino; payment in instalments, is liable to Court-fee 
on the difference between the value of the reliefs claimed and that 
Sranted by the decree.^^ 

735. (iii) Several defendants.^ —Where in a suit for money 
afrainst several persons, the plaintiff was piven a decree asrainst 
one of them only and the plaintiff appealed, on the ground that 
others should also have been held liable, an ad valorem Court-fee 
is i)ayable on the amount of the decree.^® Where the trial Court 
in a suit on a hypothecation bond passed a decree agrainst one 
defendant only, and the plaintiff appealed with a view to make 


(18) Bam Singh v. Bam Chand, 57 I.C. 185=1 Lah. 6=19 P.L.B. 
1920. 

(19) 1933 Sind 322; 39 Mad. 725 (F.B.); 9 Lali. 23=110 I.C. 631; 
34 Cal. 954 (F.B.); 20 Bom. 265; compare 3^ I.C. 439=40 Mad. 1; 47 
All. 534=86 I.C. 1055=1925 All. 376; also see 1929 Sind 161=116 I.C. 
110 and 1929 Cal. 815=33 C.W.N. 743. 

(20) Sangat Baksh v. Dijdeo Baksh, 67 I.C. 968 (969)=25 O.C. 30. 

(21) 17 Bom. 41=1892 B. P. J. 16; also see 10 M.L.J. 144; and 
compare Gohardhandas v. Narendar Bahadur, 50 I.C. 798=22 O.C. 1 {ad 
valorem fee on amount of interest up till date of presentation of appeal); 
also see 103 I.C. 592=1927 Pat. 230. 

(22) Cf. 52 All. 1029=1931 All. 351 (amount definitely ascertained); 
1933 Lah. 941 [Court-fee ad valorem on the sum up to the 'date of appeal, 
or at least a Court-fee of Bs. 10 as provided by Art. 17 (6)j. 

(23) 24 I.C. 9'31=12 P.B. 1915; 19 Cal. 272; and 68 I.C. 444=45 

Mad. 246. ’ 

(24) Ibid. 

(25) 86 P.K. 1912; 16 I.C. 777; 1923 Lah. 135=71 I.C. 737. 
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the other defendant liable, it nas held that Court-fee was parable 
ad valorem, on the amount .sought to be recovered.-'' 


736. Interpleader Suit.—In an appeal from a decision in 
ail imerpleador suit in respect of money, the Court-fee ])avable is 
Rs. 10 under Art. 17 of Sell. II of the Act, and not a ('onrt-foe 
ad valorem calculated according to S. 7 (4) (c).-‘ 


appeals in mortgage suits—I nterest pend¬ 
ente me.— Appeals in money suits on the basis of mortgages 
have to be valued for Court-fee on the princi lal and interest to 
date of suit.-'^ No additional stamp is required on account of the 
claim for interest from the date of the institution of the suit until 
pa^*ment. It stands on the same footing as future mesne iirofits 
which do not fall under S. 7 of tlie Court-Fees Act.-^ But if 
any future interest is determined liy tlu- trial Court, and is enter¬ 
ed in the decree, additional Court-fi'c should be paid on apjieal on 
the sum of lilt6rest so <Hldccl in the deitreo as havings uccriiocl from 
the date of the suit uj) to the date of the jireparation of the decree 
in the lower Court d" similarly, from date of trial Court’s decree 
up to date of lower appellate Court's decree.’^ 


738. In a suit on a mortgage, if the amount 

decreed e.xceeds the amount claimed, the decree may be 

executed without payment of any additional Court-fee. Such a 

suit is not one for an account within tht‘ meaning of S 11 of the 
Act.*^- 

739. Exoneration of liability.—^Vhere a person gets a 
dcciee charged on certain ]>ropert\' from which exoneration of 
certain property is sought by the defendant, if the mortgage-debt 
IS less than the value of the jiropcrty, the value of the subject- 


(26) 13 Mad. 508 and 46 Bom. 840=67 T.C. 364. 

(27) Brij N^arain v. Balmiki Pershad, 61 I.C. 820=2 Pat.L.T 280= 
1921 Pat. 305. 

(28) Bhawtini Pra.sad v. Kutub un-Nisno. 27 All. 559 (lutoiest from 
date fixed by the decree for paj-meiit up to the date of realizatibn Art. 17 
(vi) applied); Vilhal Bari Athavale V. Govitud Va.vudeo, 17 Bom. 41; 13 
Mad. 308; Kali Prasad Singh v. Maihera Prasad, 77 I.C. 1054=1923 Pat. 
28; Jamuna Rai v. RanxialuiU Raut, 77 I.C. 1039=1 Pat. 19=g922 Pat. 
387 (additional Oourt-fees payable on the anioimt of interest pendente lite 
awarded by the lower appellate Court); Bhagwate Prasad v. Bishun Pragash 
70 I.C,I 953^1922 Pat. 386 (no Court-foe payable on interest from the date 
of grace up to the date of the hearing of appeal) ; compare Dainodar Pershad 
V. Hardeo Pershad, 1931 All. 351=52 All. 1029=131 I.C. 253 (amount defi¬ 
nitely ascertained); also see and cf. 1933 Lah. 941 (F.-n 22, above); ajid 
Baldeo Singh v. Kalka Prasad, 18 I.C. 365 (Amount declared due on date 
fixed for payment, included in value of subjcct-ma-ttor). 

(29) 17 Bom. 41, supra.; followed in 70 I.O. 953=1922 Pat. 386, supra. 

(30) 77 I.C. 1054=1923 Pat. 28; and 77 I.C. 1039=1 Pat. 19=1922 

387« 

(31) Rawlins v. Lachmi Narain, 44 I.C. 50=3 Pat.L.J. 443=1918 Pat. 

(32) Ram Bhnjwan v. NaVto Ram, 70 I.C. 483=1922 Pat 59 
C—76 
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matter in dispute on appeal is the amount of the charge; other- 
Avise it is the value of the propei*ty sought to be charged with the 
decretal amount.^^ Where in a suit for redemption of usufruc¬ 
tuary mortgage, the mortgagor appeals to avoid liability 
to pay a certain sum adjudged to be due to the mortgagee, 
he is liable to pay Court-fees on that amount, and not on the 
amount of the principal sum seciu*ed by the mortgago.^^ 

740. Subject-matter in dispute in appeal.—In the case of 
appeals in mortgage suits. Art. 1, Sch. I of the Act ai)plies; and 
the Court-fee in such cases is payable on the value of the subject- 
matter in dispute in the appeal, and not of the subject-matter in 
dispute in the suit.^^ Thus Court-fee on appeal by a defendant 
against a mortgage-decree is payable ad v'alorem on the amount 
awarded by decree inclusive of interest up lo the date fixed for 
redem]ition.''**' In a foreclosure suit, where the appeal is for 
enhancement of mortgage-money. Court-fees is to Jje paid od 
valorem on tlie amount by wliieh the enlianeement was sought.^’’^ 
Where the mortgagee appellant claims a larger amount than that 
awarded by the decree ai)ppaled against, Court-fees must he paid 
ad valorem on tlu* amount claimed in excess.^® 

741. Order 34, Rule 3.—There is no difl'erenee in principle 
between a final decree for sale under, O. XXXTV. R. 4, Civil 
Procedure Code, and one for foreclosure under R. 3 of that Order, 
and any })ody desiring to appeal against a final decree for fore¬ 
closure must pay ad valorem Court-fees as in any other appeal 
from a final decree.®^ If any proceedings, which Iiave terminated 
in a final deeree under O. XXXIV, R. 3, are made the sul>jeet 
of an appeal, the appeal must be treated as an appeal from the 
decree and must be stamped accordingly and an ad valorem fee 


(33) 30 Utad. 96 (F.B.); see 4 >raa. 339; and 10 Mad. 187; 

also see 1 I.P. 670=13 O.W.N. 815; 37 Cal. 914=8 I-.C. 1145; 33 Cal. 
1133; 11 C.W.N. 705=6 C.L.J. 427; also see 98 I.C. 807=5 Pat'. 721= 
1927 Pat. 4(5; also see 33 All. 20=7 I.C. 315; also see 1933 AU. 45=54 
All. 553=136 I.C. 837 (market-value or decretal amount); 35 All. 92=11 
A.L.J. 33=18 I.C. 577 (decree declaring separate liabilitv of different pro¬ 
perties); P.R. 1916=33 I.C. 138; 111 I.C. 650=1928 Xag. 316; 7 
Lali. 215=96 I.C. 473=1926 Lah. 408 (value of debt, or value of property 
whichever may be less, determines the value of relief) ; also see TJjagar Mai 
V. Mohan Kuar^ (1886) 6 A.W.N’. 312 (appeal against marshalling of secur¬ 
ities); also see Sarangapani v. Pichu Aygeor^ 1931 Mad. 710=135 I.C. H; 
and Sulclinanda\n. v. Lachman Prasad, 24 I.C. 286; and Shcoraja v. Dehidin, 
48 I.C. 535 (Mortgage-suit, exemption of property from liability). 

(34) Mardan Singh v. Sheoraj, 30 I.C. 322, 

(35) Reforenee under Court-Fees Act, 1870 16 M.I/.J. 287=29 Mad. 

367. 

(36) Vali Ram v. Karachi Bank, 104 I.C. 391=19*27 Sind 251; also see 
Baldeo Singh v. Kalka Parshad, 18 I.C. 365=35 All. 94 (Amount due on 
date fixed for payment) ; Husain Kluinam v. Husain Khasn, 29 All. 471. 

(37) TFasudeo v. Baya Ram, 29 I.C. 609=11 X.L.R. 83. 

(38) Sant Baksh Singh v. DiTdar Hossein, 74 I.C. 88=1924 Oudh 170; 
and Sangat Baksh Singh v. Dijdeo Baksh, Q7 t.C. 968=1922 Outlh 82. 

(39) Balaji v. Ballahhdas, 107 I.C. 671=1928 Nag. 146; also see (F.-n.) 
26 below. 
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should be paid.*® However, an appeal from an order refusinj? to 
extend time for payment of the amount due under a preliminary 
decree is char*?eablc with Court-fees payable for an appeal a-minst 
an order, under O. XLIII, K. 1 (a). Civil Procedure (\)de."when 
there is no indication in the memorandum of appeal tliat it is an 
appeal from the final foreclosure decree.-** But, an absolute decree 
for redemption, foreclosure or sale is clearly a final decree within 
the terms of the definition in Cl. (2) of S. 2 of the i>resent Code 
of Civil Procedure (Act V of 1908) ; and an appeal against such 
a decree must, therefore be stamped as suclt, and not as a mere 
application. The Court-fee stamp is ad valorem on the amount 
of principal mortfrage-money .-*- 

7^. Order 34. Rule 4.— The Allaharad Full Bench 
has laid down the rule, that in all cases in whicli tlie amount 
declared by the Coiut to be due at the date of the decree can be 
ascertained by reference to the ,iud»ment and the decree, it is that 
amount at which the appeal, or cro.ss-objections. should ))e valued, 
and future intei-est should not be taken into account.Thus, the 
memorandum of appeal is not sufficiently stamped if it sliows a 
Court-fee only on the principal and interest due up to the date of 
the institution of suit, excluding' the intei'cst allowed pendente 
Tite** In Bombay, it has been held that a claim for i»iterest subse¬ 
quent to the date of suit is on the .same basis as a claim for further 
mesne profits, and is not liable to payment of Court-fee.-*® 
Different rules have been applied by different Hifih Courts in 
appeals by the unsuccessful plaintiffs, vide Gohardhan Da^ v. 
Narendra Balnadur Singh PcrcivaJ v. Collector of Chittaqong,^'^ 
Prog V. Bhagtvan Din*^ which .sup'Port one view, and Kali Prasad 
Singh v. Matliura Prasad, and the cases collected therein, which 
support another view.®® As reprards appeals by tunsuccessful 
defendants, the Sind Judicial Commissioner’s Court, differing 
from the Allahabad cases, has held that no distinction can be 
drawn between interest which has accrued due before the date of 
the decree and which is payable by the decree as part of the 
redemption money.* “If the decree fixes the amount of interest 
due up to the date of redemption, such interest forms as much part 
of the decree as any other sum awarded as interest; and, in the 
event of ftie decree not being challenged, the whole sum is payable 


(40) Ham Dhani v. Maqbul Ahmad, 30 I.C. 492=18 O.C. 114. 

(41) Manjlabai v. Swrajvial, 111 I.C. 294 (295)=1928 Nag. 333. 

(42) Dadnoo v. Sannaih, 7 N.L.I?. 41=10 I.C. 73G; 1931 Nag. 1=130 
I.C. 98 (F.B.). 

(43) Raghbir Prasad v. Shanker Bu.t Singh, 21 I.C. 723=36 All. 40. 

(44) BaXdeo Simgh x. KalTca Prasad, 18 I.C. 365=35 All. 94. 

(45) Viihal Hari Athavale v. Gofind Va.md^o, 17 Bom. 41. 

(46) 50 I.C. 798=22 O.C. 1. 

(47) 30 Cal. 516. 

(48) 1925 All. 734=47 All. 926=23 A.D.J. 853=88 I.C. 888. 

(49) Cf. 77 I.C. 1054=1923 Pat, 28=1 P.L.B. 16=3 P.L.T. 813. 

(50) See Vali Ram v. Karachi Bank, 104 I.C. 391=1927 Sind 251. 

<1) Ibid. 104 I.C. 391=1927 Sind 251. 
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to tHe mortgagee even if the property be redeemed before the 
date fixed by the decree. 

743. Appeal from order for final decree —person 
aggrieved by an order for final decree foi sale of the 
mortgaged property, which is not an order in execution, but a 
judgment in the moitgage suit, must appeal against the final 
decree for sale of the mortgaged property, and must stamp the 
appeal ad valorem.^ It is not sufficient to stamj) an appeal from 
the final decree passed under O. XXXIV, R. 5, as an appeal from 
an order.'* 

744. Order absolute under Order 34, Rule 5.—An appeal 
by a judgment-debtor from an order absolute for sale 
of the mortgaged i)ropeity, is not an appeal from an order in 
execution of a decree, but from a proceeding in continuation of the 
original suit, and the appeal lies under S. 96 (S. 544, old Code), 
as an appeal fiom an original decree,"* and it must be stamped 
ad valorem, under Art. 1. Sch. I, of the Coiuf-Pees Act,** on the 
decretal amount, and cannot be stamped as an a])pea] from an 
order.' Where an ai)peal was filed to set aside the final decree 
in a mortgage suit, on the ground tliat the preliminary decree should 
not have been made absolute inasmuch as all the necessary parties 
were not parties to the preliminary decree, it was held that the 
memorandum of appeal must bear ad valorem Couit-fce, inasmuch 
as the object of the appeal was to get the whole decree .set aside.® 

745. Order 34. Rule 6, Civil Procedure Code.— Appeal 

AGAixsT PERSONAL DECREES.— Au Order refusing to make a 
decree under O. 34, R. 6 of Civil Procedure Code, is a decree 
within the meaning of the definition of that term in S. 2 of the 
Code, and an appeal against it must bear ad valoreyn Court-fees, 
calculated upon the value of the subject-matter of the appeal.® 
An appeal from a decree passed under R. 6, of O. 34, Civil 
Procedure Code, requires Court-fee ad valorem, and it is not an 


(2) Vali Ham v. Karachi Bauk, 104 I.C. 391 (393)=1927 Sind 251. 

(3) Ahmed JRahman v. Cheliiar, 110 I. C. 873=1928 Rang. 194=ff 
Rang. 285; citing Bajranfji Lai v. Vahahir Kunwar, 35 All. 47^=11 A.L. 
J. 801=21 I.O. 498 (F.B.); and Jankibai Bamdayal x. Chinna Sadashiva, 
57 I.C. 579=22 Bom.L.R. 811. 

(4) 35 All. 476=21 I.C. 498=11 A.L.J. 801 (F.B.), supra. 

(5) Manviatha Xath v. Khetra Mohan, 29 Cal. 651; also see Subba- 
lakshmi v. Ramanujam, 42 Mad. 52=48 I.C. 298. 

(6) 35 All. 476=21 I.C. 498, supra. (F.-ii. 4). 

(7) Jankibai Ramdayal v. Chinnu Sadashiv, 57 I.O. 579=22 Bom.L.R. 
811; followed 35 All. 476, supra\ ateo see Charu Chandira Mitter v. Bhagirath 
Pershad, 12 C.W.N. 1028; (order dismissing an application as barred by 
limitation is a decree); and Bechu Singh x. Bichharam Sahu, 1 I.C. 677=^ 
10 C.L.J. 91 (appeal by defendants in a mortgage suit). 

(8) Begum x. Qanuprunnissa, 50 I.O. 279: compare Balmukund x. Eaji 
Eusanali, 14 C.P.L.R. 100, 

(9) Mohammad Elifat Husain x. Alim-un-Nissa, 47 I.C. 561=40 AU. 
653=16 A.L.J. 438; followed Tajammul Husahn x. MuJuiinmad Husam Hh4in^ 
35 I.C. 158=14 A.L.J. 328. 
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appeal from execution proceeding's under S. 47 of the Code'® A 

.composite decree combining a decree for sale, and a personal decree 

IS valid and the personal decree operates vhen the sale fails to 
satisfy the mortgage-debt.”- 

746. Order 34, Rules 7 and 8.—An appeal by plaintift’- 
mortgagor against order for redemption on payment of 


747^ APPEAL IN SUITS FOR POSSESSION.—The 

value of an appeal for possession of immoveable property is 
ordinarily but not in all cases, the value of the suit as oiigiiinllv 
filed as the value of the appeal is but the value of the relief 
granted by the decree which a party wishes to get rid of Tlie 
governing rule applicable to appeals is the amount or value of the 
subject-matter in dispute, as provided in Sen. I. Cl. I of the Aet 

e.g for suits falling under S. 7 (v), the value as determined in 
sub-cls. (a) to (e) of S. 7, Cl. (e).'- 


748. AVhere the decree is conditional for recovery of jiosscs- 

sion, on payment of a sum of money, the subjoct-nuitter of tlie 

appeal is the land, and not any moneybut, the Court-fee 

leviable on appeal seeking the removal of the condition is an 

ad valorem fee on the amount directed to be paid liv the 
lower Court. 


749. Tn a suit for ejeetment where the tenant's claim for 
improvements is merely incidental to the decree for possession, 
Court-fee on appeal is payable as in a suit for possession.'® But,’ 


(10) Wasi Ali v. Janp Bahadur, .30 X.C. 497=18 O.C. 121; followecl 

IxtlclU Naraim, Jagdeo v. Krittibas 19 T.C. 971=18 O.L.J. 133* also 

see Kama Venkatta Subba Ji/er, 21 I.C. 530; also see Lakhi Narain v. 
Kirthibaa Das, 18 C.L.J. 133=19 I.C. 971. 

(11) 1933 Oudh 529. 

(12) LcJch Bam v. Bamji Das, 1 Lah. 234=57 I.C. 215; also so? and of, 
Asffhar Ali v. Mahabir, 84 I.C. 742=1925 Oudh 102=27 O.C. 225 (Appeal 
against order for a decree absolute after overruling objection that decretal 
amount had been paid). 

68 I.C. 444=45 Mad. 246 (256)=1922 Mad. 
211; also see and of. ifaidari Begam v. Guhar Bano, 25 I.C. 395=36 All. 
322* 

(14) Ibid, also see 92 I.C. 624=1926 Mad. 225. 

(15) III re Gan/ipati Bulchir, 85 I.C. 405=48 Mad. 652=1925 Mad. 
323; also see Mittoomal v. Bashomal, 116 I.C. 110=1929 Sind 161. 

(16) Ibid. 85 I.C. 405=48 Mad. 652=1925 Mad. 323. 

(17) Wadhawa Singh v. Sundar Singh, 59 I.C. 667=21 P.W.B. 1921; 
also see Hup Narain v. Bishwa Nath, 68 I.C. 265=44 All. 629; Tikkan Bam 
y. Bosa Bam, 67 I.C. 106 (Lah.); 1922 All. 358 (Suit for cancellation of 
sale^eed and possession); also see Basdeo Ban v. Siri Krishen Gir, 5 I.C. 

O.C. 62. (Decree for possession conditional on payment of a sum 
di8pufe<l in appeal); followed in Mata BadaX Singh v. Jai Singh, 15 I C 
746; Kxshni Dutt v. Kasi Fandey, 57 I.C. 481=5 Pat. L.J. ^55t^Balkishan. 
das V. Jendo, 108 I.C. 379=10 L.L.J. 55. 

(18) 16 Mad. 310 (Decree for ejectment, and mesne profits, Court- 
fee on both land and profits); Reference under Court-Fees Act, 23 Mad. 84; 
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where in a suit for redemption of a hmiortiy a decree for possession 
was passed on payment of the amount of mortgage and the value 
of improvements, and an appeal was filed which related only to 
the value of improvements payable, Court-fee was payable 
ad valorem on the amount in dispute in appeal under Art. I of 
Sell. I, to the Court-Fees Act.^® 

750. An appellant need not pay higher Court-fee, when the 
claim has been dismissed in part, than he would be required to pay 
if the suit had been wholly dismissed.-^ An appellant is entitled 
to appeal against the whole decree dismissing or decreeing claim 
for possession, though lie intends to challenge only a part of it, 
on whicli higher Court-fee may be leviable if appealed against 
separately.-' 

751. Mesne Profits.—It has been pointed by the 
Allahab.vd High Court, that the ‘‘assessment of mesne profits is a 
proceeding in the suit, and it has nothing to do with the execution 
department. AVhen the mesne profits are assessed a final decree 
is to be passed under the provisions of Civil Procedure Code, 
O. XX, R. 12 (ii) ; and the law requires the plaintiff in a claim for 
mesne profits to assess the amount of mesne profits and to pay 
Court-fee on that amount. When on a subsequent enquiry an 
assessment of mesne profits is made, if any further Court-fee is 
payable, it has to be paid. On payment of the Court-fee a regular 
decree comes into existence.*’^- A suit for pos.session and mesne 
profits is governed by S. 7 (i), of the Act, and not by Cl. (3), or 
Cl. (6) of Art. 17 of Sch. II. Thei’efore, the Court-fees on the 
memo, of appeal must be paid on the amount claimed as 
mesne profits antecedent to the suit.^'"* Similarly, in an appeal 
from a decree directing e.iectment, and mesne profits, the Court- 
fee is payable on the subject-matter of appeal, viz., the land and 
the mesne pi’ofits,^^ and any improvements by the tenant are not 
to be included in the valuation for the purpose.-^ Wliere a suit 
for recovery of posse.ssion of land and mesne profits was decreed 
in its entirety, but the Court did not ascertain the amount of 
mesne profits, the appeal was valued at the value of the land plus 

also sec anrl cf. Paihuma Vmma v. Alhiammak'kaDafh, 110 T.C. 752=1928 
Ma<1. 929 (Appeal flispiiting right to eject, and question of improvem-^nts; 
Court-fee ns in a suit for reoovcrv of possession^: also see Abdur Behmaji 
V. Cherafjh Din, 19 P.R. 1908=129 P.L.R. 1908. 

(19) Tn re TiruvanfjaMh, 92 T.C. 624=1926 :Nrad. 225. 

(20) 92 P.R. 1900; also see 83 T.C. 332=5 Lali. 137=1924 Lah. 530. 

(21 > 1929 Lah. 190=9 Lah. 563; also see 1928 Mad. 929; and 1933 
Mad. 108. 

(22) CoUrefor of Etnicali v. Bin^rahotn, 1931 Alt. 538=1931 A.I^.J. 
413: also see and cf. Jofjdip Salxai v. Khajuri Sahu. 108 T.C. 801=9 P.L. 

T. 657: compare ZiaHdua/ii Nair v. Tfluni JVoir, 1932 Mad. 597=58 M.I>. 

J. 497=31 Tj.'W. 826=53 Mad. 540 (preliminary decree providing for 
subsequent determination of mesne profits). 

(23) Bnnwari TjoI v. Sheo ShonTcrr, 1 T.C. 670=13 C.W.N. 815; com¬ 
pare Kantichandra v. Badha Bama, 57 Cal. 463. 

(24) Brahmayya v. Lakshmi, 16 Mad. 310. 

(25) Roferenoe under the Court-Fees Act, 23 Mad. 84. 



Art. 1.] 


Appeals in pre-emption suits. 


607 


r •■‘“te5«dent profits.^” Where a decree allows mesne 
p fits and directs inquiry to bo made subsequent to the institution 

« lo® p”*’, a final decree is passed in Accordance wrtb O 90 
R. 12, Civil Procedure Code, Court-fee is payable in appeal on the 
amoAuit of mesne profits in dispute.'^" ^ 

752. It was held by a Full Bench of Patna High Court 

IhAi Onnrf^r'r r ""‘^'^rtainnient of mesne profits made to 
tiidl Court did not require to be stamped ml valorem but this is 

no authority lor holding tliat an appeal to High (\mrt disjuitino- 

the amount ascertained by Court requires a fixed fee, as held in 

fhe^din v. Aoraae/i La! R«»!.p»AceordingIy, it was held in 

Kedamath v. Chandra Mouleshwar’'^ that a memorandum of appeal 

from an order made on an application, for ascertaiiiiuent of mesne 

profits requires an ffd valorem Court-fee on the amount by which 

the appellant sought to enhance the value of his decree,'’* and the 

rule applies whether profits are antecedent or subsequent.^=^ 

the P^fEMPTION APPEALS.-r.i pre-emption eases, 

the question of proper Court-fee leviable on the appeals must be 
decided with reference to the terms, not of Cl. (lu ) of S. 7 of the 
Act, which is not applicable to appeals in pre-emption suits but 
01 Art 1 of the first schedule to the Act. which provides that the 
Court-fee upon a memorandum of appeal is to be computed ad 
mlorem with reference to the “amount or value of the .subiect- 
mattei in dispute. In an appeal preferred by the pre-emptor, 
where the object is to have the amount payalile reduced by a 
certain sum, ad valorem Court-fee lias to be paid on that amount 
which represents the value of the subject-matter of his appeal ^ 
The subject-matter of the vendee’s appeal is the land which 
according to his allegation has been wrongly decreed to the 
plaintiff; and, the Court-foe to be affixed to the memorandum of 
appeal is to be computed according to the value of the land 
estimated under the provisions of S. 7, Cl. (ei) of the Court-Fees 
Act.35 In pre-emption cases, the Court is under an obligation 

(26) ^[anik Chand Ram v. Bihi Najitham, 49 I.C. 9G2, 

(27) Bala>rain Naidu v. Sangan Naidu, 45 Mad. 280=69 I.C. 722=1928 
Mad. 19; also see in re Punga Nabako, 50 Mad. 488=100 I.C. 72=1927 
Mad. 360 (Court-fee or ascertained mesne profits). 

(28) 1926 Pat. 218=5 Pat. 361=93 I.C. 939 (F.B.). 

(29) 129 I.C. 662; not followed in 1932 Pat. 228=137 I.C. 855=11 
Pat. 532. 

(30) 1932 Pat, 228=137 I.C. 855=11 Pat. 532; followed in Dhanuk- 
dliari V. Ramadhikari, 1933 Pat. 81=12 Pat. 188=142 I.C. 617; also see 
^deslmart Prosad v. Ramhuvuir, 1933 Pat. 234=14 P.L.T. 180; and 
Beomandan r. Ganga Pershad, 8 Pat. 906=120 I.C. 373=1929 Pat. 731. 

(31) 1933 Pat. 81=12 Pat. 188=142 I.C. 617, snpra. 

(32) 1933 Pat. 234=14 P.L.T. 180, svj^ra. 

T> T (33) Trari/a?^ Singh v. Mahfah Singh, 76 P.R. 1913=19 I.C. 961=240 
P.B.B. 1913=141 P.W.R. 1913 (F.B.). 

AI 1 /I 53 ^'’13=19 I.C. 961 (F.B.), ^pra. Also see 40 

(35) nid. 76 P.B. 1913=19 I.C. 961 (F.B.), supra. Also see Bari- 
ohand V. Attar Singh, 1931 Bah. 490=131 I.C. 751. (Held, that tL ven- 
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created by law to investigate and decide issues specified by S. 20 
of the Pre-emption Act, if the evidence led by the parties is 
insufficient for the proper decision of the issues.^" Where the 
question on appeal by plaintitf-pre-emptor concerns the payment 
of purchase-money, Court-fee is payable ad valorem on the amount 
bv which he is seeking to reduce the consideration; and where the 
question raised in appeal is the right to pre-empt, the Court-fee in 
respect thereto must be calculated according to S. 7 (vi) of the 
Court-Fees Act.^"^ But the principle is recognised that the Court- 
fee payable on the pan of a whole claim in aj)peal is not to exceed 
the Court-fee payable on the whole claim.'^^ 

754. An appellant is entitled to ])ay diminished Court-fee by 
attacking the whole of the decree, in an a])peal from a decree in a 
pre-emption suit, where l)y questioning only a part of the decree 
he may be required to ])ay increased Court-fees.*^^ A Court cannot 
dismiss an entire ai)peal, but should hear the same to the extent 
to which Court-fee has been paid.‘“' 

755. LANDLORD AND TENANT.— Tn an appeal to have 
a lease declared perpetual (mourashi), the value of the claim being 
the difference between the valuation of the land held under a fixed 
rent, and that under an ordinary tenure at a fluctuating rent, is diffi¬ 
cult of assessment, and the plaintiff's estimate of his valuation would 
be accepted by the Coni't.'*^ An appeal by a defendant from a 
decree which directed him to pay the plaintiff for certain faslies 
before suit, 2^ per cent, on the gross revenue of a Zamindari and 
which reserved the determination of the actual amount for 
execution, is, however, capable of valuation, and the appellant 
should value it under S. iv (/), of the Act.^^ An appeal by a 
landlord defendant against a decree by lower appellate Court 
awarding possession of the disputed land to the plaintiff-tenant, 
cannot be valued in second appeal as an appeal for declaration 
only, on the ground that the plaintiff will in that case be his tenant, 
ancl, therefore, the question of possession does not arise.^^ 

756. An appeal in a suit, under S. 95 of the Tenancy Act. for 
declaration of occupancy rights, is liable to Court-fees of annas 

dees ohallenging pre-emptors right to sue have to pay Court-fee in appeal 
same as was originally paid by pre-emptor. 

(36) Wisanda ^fal v. Ganesha Mai, 14 P.R. 1916. 

(37) Ahinash Chandra v. SIteJehar Chand, 44 T.C. 666=40 All. 353=16 

A. L.J. 174; also see and cf. JTarichand v. Attar Singh, 1931 Lah. 490; and 
1929 Oudh 240 (2)=117 I.C. 480=6 O.W.N. 276. 

(38) 25 P.R. 1916; 83 I.C. 332=5 Lah. 137=1924 Lah. 530. 

(39) Kasar Muhammad v. Kala Earn, 9 Lalf. 563=113 I.C. 538; also 
see nari Chand v. Attar Singh, 1931 Lah. 490=131 I.C. 751 (the y-ndee 
can reduce the value of the stamp payable by them to the amount 

paid by the pre-emptor: the challenge may be a complet<v formality and nee<l 
not be pressed); also see 1929 Lab. 879=120 I.C. 532. 

(40) Amir Shah v. Sged Shah, 1931 Lah. 237=131 I.C. 297=32 P.L. 

B. 129; Nihal Chand v. Sardarimal, 96 I.C. 135=1926 Lah. 558. 

(41) Kehal Ram v. Wells, 24 W.R. 454. 

(42) Reference under the Court-Fees Act, 11 M.L.J. 12. 

(43) Haladhar Pal v. Sheik Mongol, 33 C.W.N. 217. 
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eight only, under Sch. II, Art.. 5, which api)lie.s to plaints, or 

memoranda ot appeals m suits to establish or disprove a right of 
occupancy.’*'* 


here a decree passed under Madras Estates Land Vet 
declared a distraint partly valid, and the question raised in the 
memorandum of objections was as regards the exact amount 
ot rent due, the subject-matter was capable of being c.stimated at 
money value, and so ad valorem fees were held ncccssarv, and not 
a fixed tee witliin Cl. 17 (&) of the second schedule 


757. PRIORITY AND REDEMPTION.-Ad v<dorcm 
Court-foe is payable on the amount of charge wiiicli the defendant 
pleading a prior charge on the property directed to be sold under 
a mortgage, wants to have established as against tlie jilaintift'If 
in a suit for sale on a mortgage, personS held to lie subsequent 
mortgagees appeal claiming priority, the Court-fees is iia.vahle 
under S. 7, Cl. ix, and not as on a prayer for a deelaration.^' 
Similarly, where plaintilf’s suit to recover monev due on a 
mortgage-bond by sale of mortgaged properties is deeieed suh.ject 
to a mortgage of the defendant and the plaintiff appeals against 
that part of the decree, praying for its modification, ■'by removino' 
the condition as to priority” of the deed of defendant and its 
redemption by tlie appellant, ad ro/orem court-fee should 
be paid on the value of the lien which it was sought to destroy.^® 

758. REDEMPTION OF MORTGAGES— It has been 

noticed in the comments in the main portion of the work under 
S. 7 (ix), ante, that there is a conflict of view on the fpiostion 
whether paragraph ix, of S. 7, of the Act, is confined to suits only, 
or applies to appeals as well. The Allahabad High Court lias 
held that the section applies to suits, but not to appeals,and that 
in plaintiif s appeal against the sum decreed to be payable on 
redemption, the Court-fee is ad valorem on the amount sought to 
be deducted from the decree similarly, where a mortgagor 
appeals on the ground that the mortgage has been satisfied out 
of the usufruct, and nothing remains due from him.* A Full 
Bench of the same Court has held that in the case of appeals, 
Court-fee is payable ad valorem under Art. 1, Sch. I, not on the 


(44) Batan. Singh v. Khemkaran, 44 I.C. 608=40 All. 358. 

(45) Maharaja of Pittapuram v. Chelikani Venkataroyanim, 1930 Mad. 
22—57 M.L.J. 260=122 I.C. 526=30 M.L.W. 357=1929 M.W.N, 608. 

(46) Moti Begum v. Bar Prasad, 16 A.L.J. 81=47 I.C. 311. 

(47) Also see 1932 A.L.J. 45. 

(48) Premsukhidas v. Shah Gopi Sasan, 51 I.C. 786=4 P.L.J. 323: 
followed in Kundan Lai v, Duni Chand, 140 I.C. 39=54 All. 347=1932 All. 
221; also see 142 I.C. 770 (same case); 1932 All. 221; and A. V. John 
V. Svraj Bhan, 54 All. 553=136 I.C. 837=1933 All. 45=1932 A.L.J. 385 
(ad valorem Court-fee on the decretal debt or on the value of the debentures 
Ixeld, whichever is less). 

(49) 27 AU. 447=2 A.L.J. 105=1905 A.W.N. 40. 

(50) Ibid, 27 AU. 447. 

(1) 30 AU. 547=1908 A.W.N. 247. ' ' 
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principal money charged, but on the amount found due at the 
date of decree, i.e., on the subject-matter of appeal. ^ The Madras 
High Court has taken the same view,® observing that the value of 
an appeal is not in all eases the value of the suit as originally 
filed.^ Thus, where the plaintiff appealed only against the 
improvements allowed to a kanom mortgagee the Court-fee Avas 
that payable on the value of the improvements Avhich the party 
sought to avoid,but, where the defendant disputes on appeal both 
the title of plaintiff to redeem, and the amount of compensation. 
Court-fee is payable only as on a suit for recovery of possession.^ 

759. The Patna High Court" folloAvs ^Ulahabad, and IMadras 
vieAv;® and the Lahore High Court holds that in appeals qua 
amount payable, Art. 1, Sch. I, applies,® but, in an appeal against 
a decree for redemption, S. 7 (ix) is applicable.’® 

760. On the other hand, the Nagpur Judicial 
Commissioner’s Court has held that Art. 1, Sch. I, of the Act does 
not stand by itself, but only supplements S. 7 and its clauses; 
thus, Avhen the relief is valued under S. 7 (ix), the Court-fee on a 
memorandum of appeal is rated under Art. 1, Sch. I of the Act.” 
The OuDH Court holds similarly that the term '*suit” is not used 
in the Act in contradistinction to the term “appeal”; and suit^ 
includes proceedings both on “plaints,” and on “memoranda 
of appeals,” in different stages of the suit’^ 

761. The Oudh Court has summed up the law, as tabulated 
below:— 

(1) If a suit for redemption or foreclosure is dismissed, 
Court-fee on appeal, by plaintiff, is payable according to the prin¬ 
cipal debt: (S. 7, Cl. ix, the nature of suit is not changed). 

(2) If a suit for redemption is decreed, and the defendant 
appeals against the right to redeem, the valuation in appeal is the 
same as in the original suit (S. 7, Cl. ix). 

(3) If a suit for redemption has been decreed, and the 
plaintiff, or defendant, apijeals only against the amount ordered 

(2) 30 All. 40; 47 All. 926=88 I.C. 888=1925 All. 734; also see 
127 I.C. 32=1930 Oudh 329. 

(3) 29 Mad. 367; also see and cf. 3 I.C. 459=20 M.L.J. 121. 

(4) 68 I.C. 444=1922 Mad‘. 211=45 Mad. 246. 

(5) 92 I.C. 624=1926 Mad. 225=22 M.L.W. 691=1926 M.W.N. 

169. 

(6) 110 I.C. 752=1928 Mad. 929; reUed on 23 Mad. 84. 

(7) 44 X.C, 50=3 P.L.J. 443. 

(8) 36 All. 40 and 29 Mad. 367. 

(9) 57 I.C. 215=1 Lah. 234=3 L.L.J. 370; 75 I.C. 667=1923 Lah. 
309; 122 I.C. 736=1930 Lah. 601; 134 I.C. 124=1931 Lah. 633; and 
1933 Lah. 155 (od valorem on principal amount secured by mortgage). 

(10) 67 I.C. 130=3 li.Ii.J. 156; 134 I.C. 124=1931 Lah. 633; 1933 
Lah. 155. 

(11) 8 I.C. 1125=6 N.L.B. 164. 

(12) 54 I.C. 732 (735)=22 0.0. 289; also see 122 I.C. 736=1930 
Lah. 601. 
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i-eceived. the Court-fee is ad valorem on the subject- 
matter m dispute on appeal (Art. 1, Sch. 1). ^ 

(4) Where in a foreclosure suit, a decree has been passed 
for a eei-tain sum, and tiie defendant denies i>laintift'’s ri<dit to 
foreclose on ground of non-liability to pay the sum decreed. Court- 
lee IS payable ad valorem on subject-matter in dispute.^* 

762. Appeal against a portion of the decree —(1) On 
an appeal m a redemption suit, relaiinn: to an item in the accounts 
Couit-tee need only be paid on the amount in question.^-^ 

^ suit for sale on basis of a mortgage ■where decree 
declares separate liabilities of different ])roporiies, the defend¬ 
ant appealing against specific liability need pav Court-fee on that 
sum only.^® 


^ a suit to redeem certain land on payment of a share 

ot a debt for which it had been mortgaged with other land. Court- 

fee on appeal against decree passed for redemption of part of tlu‘ 

land, should be ad valorem of tlie share of the mortgage-debt 

The principle underlying this ruling to take the valuc'ehargeable 

under S. 7 (ix) of the Act, on the principal mortgage-money is 

not reconcilable with the principle applicable to suits bromdit bv 
a mortgagee.^*^ 


(4) In an appeal against a decree directing charge on a 
property, Court-fee is payable ad valorem on the charge not 
exceeding the value of the projicrty sought to bo charged. 
According to Patna High Coui't, the appeal claiming exemption 
of certain properties from liability under decree, is liable to Conit- 
fees payable on the decretal amount or the valiu* of the projuu'ties 
whichever is le.ss.^^ 


(5) In a claim for foreclosure, where there is no dispute as 
to price of redemption, and the dispute is confined to the right to 
foreclose the whole or a portion of the property, Coui*t-fee is to bo 
paid on the principal amount secured by the moi-tgagc.-® But. 
this view has been challenged in a later ruling of the same Court. 

(13) 1922 Oudh 82=25 O.C. 30=67 I.C. 968; also sec Mcrdan Singh 
V. Sheoraj Singh. 30 I.C. 323 (Ap])eal by mortgagor, against liability to 
pay money adjudgecl to be due to the mortgagee, ad valorem Court-fee on 
amount by ^vlLicll the decree is sought to h> varied in appeal); and LeTch 
aam V. Ramji Ram, 57 I.C. 215=1 Lab. 234 (Court-fee ad vaXorem on the 
amount by "Nyhieh the mortgage money is sougiit to be reduced); also see 
Sainji Lai v. Shiffa Ram, 75 I.C. 667=1923 Lah. 309; (Ditto). 

(14) B.P.J. 1883, p. 39. 

(15) 35 All. 92=18 I.C. 577. 

(16) 16 Mad. 326; also see and cf. 1882 B.P.J. 106. . 

(17) 10 Mad. 187; 30 Mad. 96 (F.B.). 

(18) 33 Cal. 1133; 11 C.W.N. 705; 37 Cal. 914=8 I.C. 1045; 33 
All. 20=7 I.C. 315; 11 P.R. 1916=33 I.C. 138; and 7 Lah. 215=96 I.C. 
^73—1926 Lah. 408; also see (F.-n. 33, ante,); compare 5 Pat. 721=98 I. 
O. 807=1927 Pat. 46; also »?e (F.-n. 33). 

(19) 5 Pat 721=98 I.C. 807=1927 Pat. 46. 

(20) 20 I.C. 257. 

(21) Cf. Ill I.C. 650=1928 Nag. 316. 
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(6) Where there are several mortgages upon same property, 
and only one is found to be genuine, Court-fee on appeal is pay¬ 
able on the value of the genuine mortgage.^- 

763. Appeals against Preliminary and Final decrees.— 

(1) Where in a redemption suit, the defendant denies the plain¬ 
tiff’s right to redeem, and also challenges the amount, and the 
trial Couit passed a preliminiaiy decree, declaring the right to 
redeem, and directing the accounts to be taken, and another 
decree finding a certain sum to be due, the defendant *s two appeals 
directed against these decrees were consolidated, and consider¬ 
ed as one for purposes of Court-fee.^^ 

(2) Where plaintiff obtained a preliminary decree, follow¬ 
ed by a final decree, defendant could not on an appeal against 
the preliminaiy decree, alone, indirectly appeal against the final 
decree.-'* But, when an appeal is pending from a preliminary 
decree in a mortgage suit, it is not necessary for the mortgagee to 
file another appeal from the final decree, and if he does so, he is 
entitled to a refund of the Court-fees paid by him on the i)etition 
in that appeal.^^ 

(3) An appellant against a final decree, under O. 34, R. 3, 
should pay Court-fee as in any appeal from a final decree.-® An 
appeal against a final decree in a foreclosure suit is appealable as 
any other final decree.^'^ 

(4) Where separate appeals are filed against a preliminary 
and a final decree, and full Coui’t-fee has been paid on the former, 
a stamp of Rs. 2 is sufficient for the latter appeal.^® But a com¬ 
bined appeal is competent to an appellant, if the dates of the 
decrees allow it.^® 

764. Court-fee in Foreclosure Appeals.—(1) The Nagpur 
view that the value of an appeal, where the dispute is confined 
strictly to right to foreclose, whole or a portion of the property, 
is according to the principal sum secured, is shaken by inconsistent 
rulings on the point.®® 

(22) 22 I.C. 609=1 L.W. 102=1910 M.W.N. 231. 

(23) 39 All. 452=41 I.C. 346=15 A.L.J. 464; (Two preliminary de¬ 
crees); see contra Jtaja Peary Mohun v. Manohar, 74 I.C. 373=38 C.Ii.J. 
255=27 C.W.N. 989. 

(24) 18 Bom.L.R. 76. 

(25) 83 I.C. 829=1925 Oudh 39=11 O.L.J. 148. 

(26) 111 I.C. 650 (Punjaji v. Ram Chand) 1928 Nag. 316; also see 
(F.-n. 39, ante); 107 I.C. 671=1928 Nag. 146 {Jugal Kishore v. Nago). 

(27) 30 i.O. 492. 

(28) 4 Lah. 406=76 I.C. 375=1923 Lah. 632. 

(29) 33 I.O. 137=18 Bom.L.B. 80; also see 14 I/.W. 389=19 M. 
W.N. 558; also see 18 B.L.R. 76=33 I.C. 146; and 15 I.O. 572=16 C.h. 
J. 564; also see and cf. 84 I.C. 674=1925 Cal. 218=40 O.Ii.J. 291 
(memo, of appeal against preliminary decree amended, and converted to a 
combined appeal against both preliminary and final decrees). 

(30) 20 I.C. 257; cf. Ill I.O. 650; (F.-n. 20 and 21, above). 
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(2) Where the ri^ht to foreclose is the sole matter in con¬ 
troversy, the subject-matter of appeal must be valued on the 
amount of principal debt,*'*^ subject to the qualification that the 
fee IS payable on the amount found actually due by one 
party to the other^^ on the date fixed for payment, including- 
interest pendente life, but not future interest.^ 


(3) AVhere the appeal is against 
questioning amount. Court-fees is payable 
be reduced or enhanccd.^^ 


decree in foreclosure, 
on amount sought to 


(4) mere m a foreclosure suit a decree was passed con¬ 
ditional upon plaintiff paying a certain amount, and be appeals 
an ad valorem Court-fee must bo paid on the amount.'^'' 

(5) Where a suit is against a purcliaser of an equity of 

redemption, the valuation for Court-fee purposes is the purchase- 
money.^® 


765. SPECIFIC PERFORMANCE OF CONTRACT._Tii a 

suit for specific performance of a contract to grant a lease, the 
valuation of the suit, is determined in accordance with the nde 
embodied in S. 7, sub-section (x) (c), of the Couif-Pecs Act; and 
the memorandum of appeal should bear the same value for’pur- 
poses of Court-fees, and jurisdiction.®^ 

766. PROVISO.—The pro\aso at the tend of Art. 1, Sch. I, 
applies generally and fixes the maximum fee leviable on any 
plaint or memorandum of appeal, at Rs. 3,000,®® for which there 
is no provision fixing the amount of fees chargeable in sonic other 
paid of the Act. Thus the rule laid down in S. 17 regarding 
multifarious suits is subject to this proviso, and the maximum fee 
leviable on the plaint or memorandum of appeal in such a suit is 
Rs. 3,000.®® The Coui-t-fecs on consolidated appeals under S. 17 
of the Court-Pecs Act is subject to tlic limitation under Art. 1, 
Sch. I of the Act.^® 

The Proviso to Art. 1. Sch. I, refers in terms only to the 
maximum fee leviable on a plaint or memorandum of appeal, and 
leaves out any reference to a written statement pleading a set off 
or counter-claim, but there is no authority for charging a larger 


(31) 8 T.C. 1125=6 K.Jj.-R. 164; and 3 I.C. 4.59=20 M.L.J. 121. 

(32) 47 All. 926=88 I.C. 888; and 3 P.L.J. 443. 

(33) 18 I.C. 365=35 All. 94; cf. 127 I.C. 32=1930 Oudh 329. 

(34) 5 N.L.R. 130; also see 29 I.C. 609=11 N.L.R. 83 (F.-n. 37 

'ante .) ’ 

(3.5) 47 I.C. 311=16 A.L.J. 81; (cbiim for dower charged upon 
property); 31 All. 265=6 A.L.J. 155=1 I.C. 100; also see 51 I.C. 786= 
4 P.L.J. 323 (F.-n. 46 and 48, ante). 

(36) 4 C.L.J. 121=10 C.W.N. 1010=33 Cal. 1133. 

(37) 66 I.C. 268=25 C.W.N. 768=34 C.L.J. 94. 

(38) Saghobir Singh v. Dharam Kuar, 3 AU. 108 (111) (F.B.). 

(39) Ibid. 3 AU, 108 (F.B.). 

(40) Kashi Prosad Singh v. Secretary of State, 29 Cal. 140. 
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sum on a written statement than that fixed as the maximum in 

Sch. 

Schedule I, Article 2. 


Number. 

• • •• ** • m 

! 

1 

Proper Fee. 

2. Plaint.... in a 
suit for possession 
under [the Specific 

Relief Act, 1877 
Sec. 9]. 

A fee of one-half 
of the amount 
prescribed i n 
the foregoing 
scale. 

Comments. 


767. LEGISLATIVE CHANGES.— The words ^‘or memo¬ 
randum of appeal,’' after the word “plaint” in column (1) have 
been repealed by the Court-Fees Amendment Act, 1870, (Act XX 
of 1870); and, the words “the Specific Relief Act, 1877, S. 9,” 
were substituted for the words and figures “Act No. XIV of 1859 
(to provide for the limitation of suits)”, bv the Amending Act. 
1891 (Act. XII of 1891). 

768. LOCAL AMENDMENT. —Ry the Madras Court-Fees 
Amendment Act (Act V of 1922), (Madras), a new article has 
been added as Art. 2, (Madras), between Arts. 1 and 2 of the main 
Act. and this Art. 2, in the main Act is re-numbered as Art. 3 in 
the Madras Act V of 1922: 

The jMadras Ai't. 2 runs as follows:— 


Plaint or written statement, 
pleading; a set-off or counter¬ 
claim presented to a court out¬ 
side the Presidency town in any 
suit of the nature cognizable 
byCourt of Small Causes when 
the amount, or value, of the 
subject-matter does not exceed 
Rs. SOO. 


When the amount or value 
of the subject-matter in 
dispute does not exceed 
5 rupees 

When such amount or 
value exceeds 5 rupees, 
for every 5 rupees or 
part thereof in excess of 
5 rupees up to 100 Rs. .. 

When such amount or, 
value exceeds 100 rupees 
for every 10 rupees or 
part thereof in excess of 
100 rupees up to 500 
rupees 


Six 


annas 


Do. 


Twelve annas 


769. SUITS UNDER S. 9, SPECIFIC RELIEF ACT.— 

This section provides for protection of existing peacable p osses- 

(41) Md. Mwmiazali v. Md. Saadat Ali 1930 Oudh 140=5 Luck. 621 
=7 O.W.N. 147=125 I.C. 172 (No reason for confining the words of 
the proviso to a plaint or a mcDiorandum of appeal). 


^\rt. 2.] 
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sioii a^?ainst unlawful distuihanc'e, by restoring- tlio .lis])osscssod 
Jiolder, in a comparatively summary i)roeess where ([uestions of 
title ale not to be dealt with. A suit under this seetiou should 
be brought within six mouths from the date of dispossession-*- 
for restoration of possession to i)arty dis])ossessed i)v another, 
leaving the question of their respective title, to be decided in a 
regular suit for possession, if they arc so advis(‘d,^'‘ the remedy, of 
a title suit not being excluded by tliis summarv and speedv remedy 
provided by the Specific Kclief Act.*^ The (’ourt-fee‘ paval)l‘e 
under this article is lialf of usual fee in a title suit. 

770. MADRAS ART. 2.—Application of —This aiticde 
applies to “plaints or written statements jileading a set o!f or 
counter-elaim in-esented to a Court outside the ]>resideney town, 
in any suit of the nature cognizable by Coui t of Small (^liises. 

By the Provincial Small Cause Courts Act, S. lo, it is enacted that 
“ (1) a Court of Small Causes shall not take eoguizauee of the suits 
‘•specified in the second schedule as .suits exeejiled from the 
“eoguizance of a Court of Small Causes; (2) suhjeet to the exeep- 
“tions specified in tliat schedule and to the provisions of auv 
•’enactment for the time being in force, all suits of civil nature of 
which the value does not exceed five-luiudred rupees shall be 

“cognizable by a Court of Small Causes.” A suit 

exceeding tlie limit, “although of a nature cognizable by a Small 
Cause Court, is not cognizable. The words "of nature cognizable'* 
seem to have reference to the suhjeet-niatter of ilu‘ suit as tlistin- 
guished from the amount of the claim.*'’- The nature of tlie suit 
is determined by the legislature, but it leaves tlu' Local (loviu-nmcut 
to decide whetlier tlie suits sliall, in fact, be Hied as small {-ause 
suits or not. and tliis the Local CJovernmiuit does by (‘stablisliing 
Small Cause Court, or by investing existing regular Couidswitha 
greater or les.s degree of small cause jurisdiction. 

Tlie Court-fee payable is determined, under Art. 2, by the 
nature of the claim, regardless of the fact whether a ease is tri(*d 
on the original side, or as a small cause suit.-*" 


(42) Soo Liinitatiou Act, Art. 3. 

(43) Krislinarao v. Vaandev, 8 Bom. 371 (375); Smlraiypa Narstng- 
rao, 29 Bom. 213 (object of S. 9. Specific Belief Act is to cliscourage peo¬ 
ple from taking the law into their oa\ti hands) ; also see Wall Ahnicd v. 
Ajydliia Kandu, 13 All. 537 (558, 562) and Mari DnddnUimma v. Santaya 
KamTcrifihna, 68 I.C. 490=1922 Bom. 216=24 Boni.L.R. 768; and Harimohan 
V. Khalil, 48 I.C. 433. 

(44) Ham Dayal v. Saraswali, 49 All. 191=99 T.C. 568; (Tlie remedy, 
independent of the Act, of a suit founded on a claim of possessary title is not 
excluded). 

(45) 23 Mad. 547=10 M.L.J. 329 (F.B.). 

(46) Ibid. 

(47) See G. O. No. 3895, dated 6-12-1927 and Madras Government 
Notification, dated 11-1-1928 (suits exceeding Bs. 500, but not exceeding 
Ea. 1,000 and annas 12 for everj' ten rupees or part thereof; provided that 
the full fee shall become payable, if for any reason the suit cannot be 
tried as a small cause suit). 
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WHiere under the provisions of S. 17 of this Act a claim of the 
nature cognizable by a Court of Small Causes is combined with an 
original side claim, the Court-fees payable on each claim is on the 
different scale provided. 

771. Court-fee is leviable on suits of small cause nature 
not exceeding Rs. 500 in value, under Art. 2, if tried as a small 
cause suit; or tried as an original suit. If the suit exceeds Rs. 500, 
but does not exceed Rs. 1,000, the reduced Court-fees is payable if 
the suit is tried as a small cause suit, but Court-fee is payable 
under Art. 1, if it is tried as an original suit. If the suit is above 
Rs. 1.000 in value, it will have always to be filed and tried as an 
orignial suit. There is no appeal from a suit tried as a small 
cause suit; but there is a first appeal from a suit tried as an 
original suit. If a suit of a small cause nature, tried as an original 
suit does not exceed Rs. 500 in value, there is no second appeal. 
But a second appeal lies where the suit exceeds Rs. 500 in value. 


Number. 


Proper Fee. 

3. [ Repealed b y 
Act VIII of 1871]. 



4. Application for 
review ot judgment 
if presented on or 
after the nineteenth 
day from the date 
of the decree. 

• • •• •« •• 

The fee leviable 
on the plaint 
o r memoran¬ 
dum of appeal. 

5. Application for 
review of judgment 
if presented before 
the nineteenth day 
from the date of the 
decree. 

• • • • • • • • 

One-half of the 
fee leviable on 
the plaint or 
memorandum 
of appeal. 

Comments, 

772. APPLICATIONS FOR REVIEW OF JUDGMENT.— 

S. 114, Civil Procedure Code, and 0. 47, deal with the powers of 
review, and the detailed procedure on such applications. Under 
Art. 5, Sch. I of the Court-Fees Act, the concessional half-rate is 
to be paid only if the application for a review of judgment is 
presented before the ninetieth day.”'*® 

This period cannot be extended, for Court-fees purposes, 
under Ss. 5 and 12 of the Limitation Act. The two Acts are not 


(48) 88 I.C. 1019=1925 Lah. 377; also see 9 Mad. 134. 

(49) 88 I.C. 1019=1925 Lah. 377; also see Syera JBihi v. Bhutnaih, 15 
I.C. 455=15 C.L.J. 505 (Sundays, and holidays arc not to be excluded 
from the period of 90 days); and 39 P.B. 1879 (S. 5 of the Limitation 
Act not applied). 
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m pan matena, and the applicant is not entitled to a de¬ 
duction of time spent in obtaining the copies of the 
judgment,■>« and cannot get an allowance if the last day for filin- 
the application falls on a Sunday, or a holiday ^ 


773. COMPUTATION OF 

period of 89 days, the time during 
vacations cannot be excluded.- 


TIME.—In computing the 
which the Court is closed for 


The stamp must l)e paid in full after the 89th day, whatever 
the cause for the delav.^ 

/.T u is the date of signing 

of the decree:" and the date of i>resentation to the stamp repoHer 
IS the proper date for computation.^ 


774. The period for an application for royiew of judoiiient 
ot 90 days is for Courts other than the High Court. ' and the 
Presidency Small Cause Courts. Under Art. 161 of the Limitation 
Act, the period “for a reyiew of judgment l\y a Proyineial (^ourt of 
Small Causes, or by a Court inyested with the jurisdiction of a 
Provincial Coui't of Small Causes when exercising that jurisdie- 
, ^1 a ^ h i, from tlie date of tlio decree or order.*’*' 

And, under Art. 162 of the Limitation Act, the period “for a 
reyiew of judgment by any of tiie following Conits namely, the 
Higli Courts of Judicature at Fort William. jMadras, Bombay 
Lahore and Rangoon and the Chief Court of Sind, in tlie exercise 
of its original jurisdiction”, is “twenty days” from “the date o** 
the decree or order.” It may he noticed that the power of the 
High Courts to ^'review the case, or such part of it as may bo 
necessary”, under Ci. 26 of the T.etters Patent is not “review of 
judgment within the meaning of Ai’t. 162 of the Tjimitation Act. 
Similarly, a review of an order made, under S. 8 of the Presidency 
Town Insolvency Act. is not a “review of judgment.” TTnder 
Art. 173 of the Limitation Act, the period given is “90 da-i/s.** 
from “the date of the decree or order” “for a review of judgment 
except in the ca.sos provided for by Art. 161, and Art. 162”. The 
operation of the article is limited to applications for review, under 
the Code of Civil Procedure.^ 


(50) 9 Mad. 134. 

(1) 88 I.C. 1019=1925 Lah. 377; also see Jufjat v. Jnffcshwar^ 2 O.C. 
302 (Time taken for obtaining copies arc not to be excluded). 

(2) in re Koia, 9 iCad. 134; 5i/rra Bihi v. Bhxulnath, 15 I.C. 455=15 

C.L.J. 505 (Benefit of Art. 5 not claimabl:' where the 89th dav was a 
holiday). 

(3) Ihid. also see 9 C.L.R. 479 (Court in recess). 

(4) 35 I.C. 348=24 C.L.J. 235 (Kalipada v. Sckltar). 

(5) 80 I.C. 294=1924 Cal. 994 {Nowranfj v. Janardhan') (Power of 
refund exercised under S. 14 of Court-Fees Act). 

(C) Art. 161, Second Schedule, Limitation Act, 1877. 

(7) In the matter of L. TF. Nassc, 1929 Bang. 229=7 Rang. 201. 
[Held, that ‘‘Review of judgment** in Art. 173 (and Art. 162), refers 
to review under Order 47, Rule 1, C. P. Code]; also see Haji Ba^njan v 
Hafis Abdul (1927) 32 C.W.N. 411 (Articles 162, 173, Limitation Act 
limited to applications under the Code of Civil Procedure.) * 

C—78 
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775. SCOPE AKD APPLICABILITY OF THE ARTICLE_ 

Review of orders ending: in decrees.— These Arts. 4 and 5, of the 
Court-Fees Act, prescribe the fee for review of judgment at full 
rates when the application is presented ‘*on or after the ninetieth 
day”, and at half rates, when the application is presented before 
the ninetieth day”, “from the date of the decree'\ These articles 
refer to orders ending in decrees, and do not apply, therefore to 
a revieA\ application from an interlocutory order.® Consequently, 
an application for review of an interlocutory order was held 
properly stamped when presented on a Coiut-fee of Rs. 2 only.*' 
Under the old Code of 1882, an order dismissing an appeal for 
dei’ault used to he regarded by the Calcutta High Court as a decree; 
and the Full Bench decision in Fntimanneesa v. Deohi Pershad,'^^ 
had held that a decree of a Division Bench of the High Court, 
dismissing an appeal for default in depositing the estimated costs 
of preparation of the paper book, could onlv be set aside by an 
order under (S. 626 of old Code), O. 47. R. 4, Civil Procedure Code. 
But, in the Code of 1908, the definition of decree expressly excludes 
an order of dismissal for default. Such applications can now be 
entertained under O. 41, R. 19. read with S. 151 of the Code, and 
Arts. 4 and 5, Court-Fees Act, do not govern such an application.^* 
An application for review of judgment such as is alluded to in 
Arts. 4 and 5, Sch. I of the Act, does not include an application 
FOR A NEW TRIAL ill a Small cause Court in tlie mofussil.*- 

776. APPLICATION UNDER O. 47, R. 1, CIVIL PRO¬ 
CEDURE CODE—not under S. 151, Civil Procedure Code.— 

Where the power is p-anted by the Code itself under O. 47, R. 1. 
it is not necessary' to invoke the inherent powers of the Court under 
S. 151, Civil Procedure Code. The powers exercisable under those 
respective provisions are not mutually exclusive. If the Court 
chose to proceed under S. 151, Civil Procedure Code, on an appli¬ 
cation headed as one under O. 47, R. 1, and S. 151, Civil Procedure 
Code, no application on the part of the petitioners, far less any 
with Court-fees as on an application for review being necessary, 
the conditions requisite for a refund under S. 15, were heid 
satisfied.*^ 

(8) Jagannath Pmsad v. ^fiiJchavd, 31 All 262 (264)=6 A.1».X. 151 
=1 I.C. 999. 

(9) rbid. 31 AH. 262 (264); followed De S(y\tsa v. Secretary of State, 
1892 B.P.J. 383. 

(10) (1897) 24 Cal. 3.50=1 C.W.N. 21 (F.B.). 

(11) Nalini Sundari Debya v. Narendra Chandra, 141 I.O. 305=1932 
Cal. 64i=.30 O.AV.N. 246; Haridasi Debi v. Sajani yfoJtan JBatabyal, 1932 
Cal. 770=36 C.W.N. 564=55 C.L.J. 314=138 I.C. 393=59 Cal. 1334; 
also see Sonubai v. Shivaji Sao, 45 Bon<. 648=1921 Bom. 20=60 I.C. 919; 
and 1931 Sind 153; also see and cf. Ananta Potdar v. Mangal Potdar, 1926 
Pat. 27=4 Pat. 704=91 I.C. 483. 

(12) Gopeenath Soy v. Bam Jay, 14 W.R. 249; also see Chhote Lai v. 
SuXaici Las, 7 Bom.H.C.B. 109. 

(13) Probbas Kumar v. Niihar Lai, 84 I.C. 278=1924 Cal, 1054=28 
C.W.N. 928; also see and compare Peary Chawdl^ry v. Sonoory Las, 27 I. 

C. 628 (Inherent jurisdiction); and ChintaTcalaya v. Chintakalaya, 35 L. 

W. 618=1932 Mad. 438 (S. 151, C, P. Code). 
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71' appellate decree —Art. 5 of the 

ocn. 1, to tlie Act, has been ai)plio(l to an application for review of 
^lupuent ot the appellalo Court. In J/ussaini Berfum y. The 
€o//cc/or of Muzaffar iXagiir,^^ it was hold hy the AIIa!»al)ad Hiph 
Court, that “tor tlio i>uipose ot* ascertaininj*- tlie Court-foe to bo 
paid on an application to review a door-H' passed in apiieal the fu* 
which must be eonsidorod was the fee leviable on the iiiwnoVandum 
oi the a})peal in which tlie decrei' sought to lie rt'viewed was passinl 
and not tjie foe which was leviable on the plaint, or on the first’ 
appeal.”'-^ In AUap Ali v. Jamsur Ali, tlie Calcutta Ui«h Court 
Alt. 4 to an apjiHcation for review jiresenttal after the 
90th day of the llioh Court 's .iudjrmeiit disniissin«- a second aptieal 
under O. 41. H. 11 (1), f’ivil Procedure (\ide. arisin«- out of a suit 
loi partition^'' Tt was obsiu'ved that the dismissal of an npiioal 
under O. 41, R. 11, (Mvil Froeeduiv Code, is a ‘ (b'cree, “ within the 
definition of the term in S. 2 (ii) of the Civil Procedure (^ded* 

V78. SUIT ON APPEAL IN FORMA PAUPERIS.—The 

world leviable instead of *'J(vied,*^ has been used in order to 
provide for an apidication for revu‘w by a defendant or respondent 
in tlie case of a suit or ajipeal ut fovtua paapeeis^^ 

779. EX PARTE APPLICATION.—AVhere after a decree 

for possession, execution was issued for delivery of i>ossossion, and 
on the .iud«ment-debtor appealing: apainst the decree, an appli¬ 
cation was made for stay of the writ, the Court had power, on 
ex parte apiilication to make an order recallinj^ the writ.^*-^ 

780. PROCEEDINGS FOR LETTERS OF ADMINI¬ 
STRATION.—The ri»ht of review, in proceedinjrs for letters of 
administration, exists under tlie preneral jiowers conferred by the 
Civil Procedure Code, and i.s (juite di.stinot from the jiower fiivcn 

by S. 234 of the Succession Act to revoke a grant of letters of 
administration.-'^ 


781. “LEVIABLE“ON THE PLAINT OR MEMO¬ 

RANDUM OF APPEAL”—Computation of fee when application 
only relates a portion of the judgment.—The words “leviable on 
the plaint or memorandum of appeal, ” are not to be construed as 
meaning the fee leviable on a plaint or memorandum of 


(14) H AH. 170=9 A.W.N. (1889) 27=13 Iml. Jur. 316. 

(15) Ibid. 11 All. 17G (179) per Edge, C. J. 

(16) 1926 Cal. 638=30 C.W.N. 334=93 I.C. 909. 

(17) Z/m<i Sundari v. Bindu Bashini, 24 Cal. 759; followed iu Mum- 
.9wami V. Mujiiswami, 22 ^^ad. 293; and Asnui Bihi v. Ahmad Hussain, 30 
All. 290=1908 A.W.N. 109=5 A.L.J. 584; and Chandra Kania v. 
Lakshman, 21 C.W.N. 430=24 C.L.J. 517=36 Cal. 460. 

(18) In the matter of Siheikh Maqhul Ahmed, 31 All. 294 (300)=1 I. 
C. 209=6 A.L.J. 215. 

(19) Bash Behari v. Hemanta Kumar, 88 I.C. 921=41 O.L.J. 349= 
1925 Cal. 1023. 

(20) Kyane Hoc Tsec v. Kyon Soon Sun, 91 I.C. 509=1925 Rane. 314 
c=3 Rang. 261. 
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£Sch. I. 


appeal askinjr for the same relief as that asked for 
in the application for review. 21 The Act draws no 

distinction between applications for review of judgment 

when the application alfects the whole of the decree, or only a 
portion thereof." Upon an application for review/ no matter 
what may be the actual relief sought, the Court-fee leviable is the 
fee actually leviable upon the memorandum of appeal upon which 
the judgment, of which review is sought, was passed.^s The use 
of the term “leviable'^ in Art. 5 of Seh. I to the Limitation Act 
does not justify the inference that the legislature intended to 
introduce a fiction into the law, namely, an imaginary repre¬ 
sentation of the plaint or memorandum of appeal at the time when 
the application for review is filcd.^^ The Calcutta High Court 
holds that as soon as a suit has been instituted, the amount of 
Court-fee payable on a po.ssible application for review of the 
prospective judgment in the suit becomes fixcd.^- The words 
plaint or memorandum of appeal” do not mean the plaint or 
memorandum of appeal asking for the same relief as that asked 
for in the application for review, but they mean the plaint or 
memorandum of appeal in whicli the judsrment, the review of which 
is asked for, was passed.An application for review must, 
therefore, if presented before the 90th day from the date of the 
decree, bear one half the fee levied or leviable on the plaint or 
memorandum of appeal, out of which the application has arisen, 
without reference to the relief asked for in the application for 
review.27 This is the view held by Allahabad, Calcutta, Lahore, 
Nagpur, and Oudh Courts; though the Bombay and Madras High 
Courts take a more liberal, but qualified view of the above words. 

The Rangoon High Court has also held that it is sufficient if fees 
are psid on the actual relief sought for in an application for review 
and it is not necessary to nay the same fees as on the original plaint 
or memorandum of appeal.^® 

782. REVIEW IN FORMA PAUPERIS. —An annlication 
for review of judgment in forma pauperis is not liable to any 

(21) In the matter of Sheilch Maqhul A7imad. 31 All. 294=1 I.C. 209 
=6 A.Ij..T. 215 (Piss, from 7 Mad.TI.Cy. Rep. App. 1); compare also in re 
ManoJiar TamheVar (4 Bom. 26); decision arrived at *'not without hesita¬ 
tion**; also see Kohiji Chtinnra v. Mohammed Vzir AU, 3 O.W.N. 292; 
and Imdad Baaan Khan v. Badri Prasad, C.W.N. 1898 p. 212. 

(22) 31 AU. 294=1 T.C. 209=6 A.L.J. 215, supra. 

(23) FaVhur AU v. Sahib JVur, 20 I.C. 3=254 P.L.R. 1913. 

(24) Nandhal Agrani v. Jogendra Chandra Daiia, 82 I.C. 297=1924 
Cal. 881; also se-? Saiya Kripal v. Satyahikas, 57 Cal. 679; and see Ibrahim 
AH V. Ah.<ian Hussain, 142 I.C. 416 (Nag.)=1930 Cal. 631=129 I.C. 191. 

(25) Ibid. 82 I.C. 297=1924 Cal. 881=28 C.W.N. 403. 

(26) Nageshar Sahai v. Shiam Bahadur. 1924 Oudh 108=74 I.C. 255 
=26 O.C. 33=11 O.L.J. 339. 

(27) Ibid. 74 I.C. 255, supra. 

(28) 31 All. 294; 82 I.C. 297=1924 Cal. 881; 3 C.W.N. 292; 20 I. 

C. 3=254 P.L.R. 1913; 74 I.C. 255=1924 Oudh 108=11 O.L.J. 339; 
o/. 7 M.H.C.R. Appl.; and 4 Bom'. 26; also see and compare 100 I.C, 
72=50 Mad. 488. 

(29) 1933 Rang. 203; foUows 1927 Mad. 360; and 1925 Rang. 145. 
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Court-foe but the Rangoon High Court liolds tint such an 
application is not in continuation of the appeal, and the has 

no inherent power to give leave to apply for review in forma 
paupen^r^^ Neither the Civil Procedure Code, nor the Court-Fees 
Act contemplates or provides for an application for review of 
judgment in forma pauperis, and the petitioner for review, wlio 
had not been declared a pauper in any of the earlier stages of the 
case, was held liable to tile the usual stamp reepured by law on his 
application.-^- However, the Madras High Court, in an iinreporfed 
case, seems to have taken a different view. It was recognised tliat 
a person who institutes a suit in the oi'ilinary way may he declared 
a pauper during the course of it; and the*juacticc in Idadras is 
stated to be such that an apiiellaiit may (pialify as a iiaujicr sub- 
secpient to the institiition of the appeal, and would lie allowed 
to plead pauperism in a proceeding connected witli the appeal, 
that is to say. in a review application.*'*^ 

783. EFFECT OF AMENDING ACTS. ON APPLICA¬ 
TION FOR REVIEW. —The Madras High Court has held in In 
re Ptinifa Nahako^^ that where a judgment in appeal was passed 
before the Madras Amending Act. 1922. came into force, and an 
increased Court-fee was iiayable on the date when a review appli¬ 
cation was put in, the Court-fee leviable on such application must 
be calculated as if the application for review were a memorandum of 
appeal for the relief sought for, and that the fee was leviable accord¬ 
ing to the new scale. The words could be construed in at least four 
different ways, hut tlie learned Judge liolds that the words “the fee 
leviable on the plaint or memorandum of appeal”, mean the pro¬ 
per fee to be levied if the applicant for review was tlien putting in 
a plaint or memorandum of ai)peal for the same relief. It may be 
noticed that this con.struction of the section is opposed to the view 
of the Calcutta High Court, in Nandei Lai v. Joqendra Ch-andra,^'^ 
already noticed. And, the Allahabad Iligh Court holds 
that the fee on the application for review must be 
calculated on the basis of the fee leviable on the memorandum of 

appeal according to the law in force when the memorandum was 

filed.3o 


(30) JJm^a Bxhi v. Narnia Bibi, 20 All. 410; also see Nobimehandra 
V. MoJivuid, 3 C.W.N. 292; and see in the matter of Sheikh Maqhul Ahmad, 
31 All. 94 (F.N. 18), ante. 

(31) Ma Nyein v. Patel, 127 I.C. 470=1930 Rang. 280=8 Rang. 423. 

(32) Karamkhan v. Butakhan, 91 P.R. 1895; see Order 33, and Order 
44, C. P. Code. 

(33) Civil Mis. Petn. 4014. 4015 of 1926 in A. S. No. 25j24; cited in 
SatyamurthPs Edu. of Court-Fees Act, p. 395. 

(34) 100 I.C. 72=52 M.L.J. 128=25 L.W. 203=1927 M.W.N. 101 
—38 M'.L.T, 40=1927 Mad. 360=50 Mad. 488 (Court-fee payable on 
ascertained mesne profits up to date of memo, of appeal). 

(35) 82 I.C. 297=28 C.W.N. 403=29 O.L.J. 222=1924 Cal. 881; 
(F.N. 24, ante .)also see in the matter of Aqbal Ahmad, 1 I.C. 209=31 
AU. 294; and Nagehar Sahai v. Shian Bahadur, 1924 Oudh 108=74 I.C. 255 
(F.N. 26. above); and see and compare Sheikh Abdulghani v. Sito Sinah 
1926 Pat. 368=56 I.C. 143. 

(36) Parmeahar Karmi v. Bakhtawar Pande, 1933 All. 20=1932 A.L.J. 
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Number 


Proper Fee. 


6 Copy or tran¬ 
slation of a judg¬ 
ment or order not 
beipg, or having the 
force of, a decree. 


7. Copy of a decree 
or order having the 
force of a decree. 


When such judgment, or 
order is passed by any 
Civil Court other than 
a High Court, or by the 
presiding Officer of any 
Revenue Court or 
Officer, or by any other 
Judicial or Executive 
Authority— 

(a) If the amount or 
value of the subject- 
matter is fifty or less 
than fifty rupees. 


(b) If such amount or 
value exceeds fifty 
rupees. 


Four annas. 

(6 annas in Ben¬ 
gal, Bihar and 
Orissa, and 
Madras.] 

Eight annas. 
(Twelve annas 
in Bengal, etc.] 


When such judgment or One rupee. 

order is passed by a (One Rupee, and 
High Court. Eight annas, in 

Bengal, etc.] 

When such decree or 
order is made by any 
Civil Court other than a 
High Court, or by any 
Revenue Court— 


(a) If the amount or 
value of the subject- 
matter of the suit,where¬ 
in such decree or order 
is made is fifty or less 
than fifty rupees. 

(&) If such amount or 
value exceeds fifty 
rupees. 


Eight annas. 
[Twelve annas 
in Bihar and 
Orissa.] 


When such decree or order 
is made by a High 
Court. 


One rupee. 

[One Rupee and 
Eight annas in 
Bihar and 
Orissa.] 

Four rupees. 

[Six Rupees in 
Bihar and 
Orissa.] 


Arts. G and 7.] 


Copies of Judgments or Okdehs. 


62 J 


Comments. 

784 LEGISLATIVE CHANGES.-This Art. h i,:,s Won 

Act II ot IJ-’-i; in Jhidra.s, hy Act V of 1922; aiul in Tnitcd Pro- 

\mces. by Act 111 ot 1932; and tlic fees payable under the article 
Jiave boon enhanced. 

By iMadras Act V of 1922, a new Art. 6-A has been enacted- 
inoviding tor ( ourt-fee on co[>y or tran.slation of ]udf>nient or 
order ot (.riminal Courts in the Jladras Presidency.' 

The fees payable under Art. 7 have been enhanee.l in Bihar 
i'll of iTs'^^ ■' '* " Brovi.iees, by Act 

785. COPY OR TRANSLATION. -Where portions of 

Muita books arc translated, each i.ortion translated is treated as 
a separate document, and a portion less than a folio is to be 
eharg-ed as a whole folio. The portions are not to be added to¬ 
gether and charged aceording to the folios that thev mav thus 
comprise.’ * 

786 DEFINITIONS. —Cor the dofinition of a ‘‘ ** 

and ‘‘order”, sec S. 2 of the Civil Procedure Code.* A “ 

rnenf means the statement j>ivon by the Judo-o of tlic ^rounds 

of a decreo or order.^s ^.Vn “order” is the formal cxpres.sion of 

any decision of a Civil Court whicli i.s not a decree.'''^ A "decree*' 

means the formal expression of an adjudication which so far as 

regards the Court exiiressin.*; it, conclusively determines the 

nghts of tlie parties with regard to all or any of the matters in 

controversy in the suit, and may cither be preliminary or final. 

It shall be deemed to include the rejection of a jilaint and the 

determination of any (piestion within S. 47. or S. 144. but shall 

not include («.) any adjudication from which an a|)t>eal lies as 

an appeal from an order, or (b) any order of dismissal for 
default.^® 


787. SCOPE AND APPLICATION OF THE ARTICIES_ 

Article 6 provides for copies of judgment or order not liavino* the 
force of a decree; while Art. 7, provides for copies of ludn'ment 
or order having the force of a decree. The.se relate to Civil Courts, 
in Madra^ copy or translation of a judgment or order of a 
Criminal Court is provided for in Art. 6-A. Tlio.se not provided 
lor by Arts. 6 and 7, and by Art. 6-A at I^Fadras are provided 
lor in Art. 9. This applies to revenue and Criminal Courts, and 
admmirtrative offices. The fee levied under Arts. 6 and 7 is on 
money-basis, but the fee levied under Art. 9 is computed on the 
number of words in the judgment or order. Article 6-A. Madras. 
was added by the M adras Amendment Act of 1922. and provided 

(37) Brojonath Dhur v. Bhobo Mohan Dhar, 6 B.L.R. App. 337. 

(38) Section 2 (9), O. P. Code. 

(39) Section 2 (14), C. P. Code. 

(40) Section 2 (2), C. P. Code. 
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[SCH. I. 


a fee of eight annas for a copy or translation of a judgment 
or order of a Criminal Court. Notes of judgment of a Small 

Cause Court are copies of decrees'’ within the meaning of this 
aiticle.^^ 


Number. 


8. Copy of any 
document liable to 
stamp duty under 
the Indian Stamp 
Act, 1879, when left 
by any party to a 
suit or proceeding 
in place of the ori¬ 
ginal withdrawn. 


(a) \\ hen the stamp duty 
chargeable on the ori¬ 
ginal dees not exceed 
eight annas. 


((fe) In any other case. 


Proper Fee. 


The amount of 
the duty charge¬ 
able on the ori¬ 
ginal. 

[One and a half 
times the 
amount of the 
duty chargeable 
on the original 
—in Bihar and 
Orissa.] 

Eight annas. 
[Twelve annas 
in Bihar and 
Orissa and 
United Provin¬ 
ces.] 

[One Rupee in 
Bombay.] 


Comments. 

788. LEGISLATIVE CHANGES.—This Article has been 
amended as noted in third column, in Bihar and Orissa, by Act 
II of 1922. Similarly, the Court-fee have been enhanced in Bombay, 

by Act II of 1932; and, in United Provinces, by Act III of 1932. 
See Appendix. 

789. SCOPE, AND APPLICABILITY.—A Full Bench of 

the Bomb.vy High Court, has held in Hai'iclutnd v Jivona 
Suhhand;^- that where the original entries from the day books and 
ledger of the plaintiff produced in Court not having 'been in the 
hand-writing of the debtor, were not liable to stamp-duty under 
Sch. I, Art. 1, of the Stamp Act, I of 1879, the copies furnished 
of the said entries to the Court, on the books being returned to 
the party producing the same, were not chargeable with any 
Court-fees under Sch. I, Art. 8 of the Court-Fees Act. This was 
followed and approved in Kastur v. Fakiria*^ where it was held 
that a copy or extract from an entry in an account-book filed under 
the provisio ns of Ss. 141-A, and 142-A of the Civd Procedure 

(41) 6 Mad. H.C.B. App. 12; and 6 Mad. H.C.R. App. 24. . 

(42) 11 Bom. 526 (F.B.). 

(43) 26 Bom. 522; followed in 27 Bom. 150. 


Art. 9.1 


Cories op Documents, 
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Code, requires no stump uiuler Art -U o , , . 

Act, II of 1899. The Court is ^ 

e.Kanmied, compared and attcsied I ut 'if ' 
order of anv public office^ to b- •, " '* 

produeecC^ and sub.scqueiit certificate'bv' t!’'' 'V 

l>o\\vi--of-jittornov slioukl ho 1 ' i' «:enoriil 

....-0 .-ivii ;?'■ .t"' ,■■" 

and, (). 18, 11 . 1 ), and that whoro the orin-in-d -hu- ,~’r n’" 

«on ,ho ,„o' ‘.I;;;:; c “i 

=t;';^,SUS :-:;i^ 

contemjdated nndor O 13 T? <1 *p- -i lo V*^ Ri^ht in tho oast- 
t Iiauci u. 13, K. 9 , Civil Pioecdiiro Code, 190<S.-*8 


Numbe 


r. 


9. Copy of any 
revenue or judicial 
proceeding or order 
not otherwise pro¬ 
vided for by this 
Act, or copy of any 

account, statement, 
report or the like, 
taken out of an> 
Civil or Criminal or 
Revenue Court or 
Office, or from the 
office of any Chief 
Officer charged with 
the executive ad¬ 
ministration of a 
Division. 


For every three hundred 
and sixt}' words or frac¬ 
tion of three hundred 
and sixty words. 


Proper Fee. 


Eight annas. 
[Twelve annas 
in Bihar and 
Orissa.] 


^ followed in 27 Bom. 150; 26 Bom. 523 (526) 

in 26^ 15 Bo.n, 687; cited 


(46) 9 P.R. 1918=13 P.W.R. 

(47) Ibid, 9 P.R. 1918, ^pra. 

(48) Ibid, 9 P.R. 1918, supra. 
C—79 


1917=43 I.C. 383. 
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Comments. 

791. AMENDMENT. —The fee under this Article has 
been enhanced in Bihar and Orissa, by Act II of 1922. 

792. SCOPE.—This Article supplements Arts. 6 and 7. 
and is applicable where the case is not provided for in the above 
articles, or in any other specific provision in the Act. 

793. The expression “Judici.vl Proceeding” is now here 
defined in the Act; but as defined in the Criminal Procedure Code, 
the power to talve evidence on oath is the characteristic test of 
.iudieial proceeding. This definition of a “judicial proceedin<r” 
in S. 4 (w) of the Criminal Procedure Code is not exlianstive. 
It inchidcs execution proceedings.^® 

794. The distinction between a judiciad and administra¬ 
tive INQUIRY consists in the object to which an inquiiy is pointed. 
An inquiry is judicial if the object of it is to determine a jural rela¬ 
tion between one person and another, or a group of pei*sons; or 
between him and the community generally.^® A sub¬ 
registrar making an inquiry to satisfy himself wliether he is 
justified in registering the document presented for that purpose, 
or the Regi.strar also in determining an appeal preferred against 
the decision of the sub-registrar on that point, even if he takes 
evidence, does not act as a Court, and no judicial function is 
exercised.^ 

795. REVENUE ORDERS. —Copies of surveyor's village 
plans, from the Revenue Courts in Bengal are to be supplied at 
one rupee and six annas per plan, but the rate may be increased 
at the discretion of Collector, in intricate plans, within a limit of 
two rupees and twelve annas per plan. (Vide N. 9628, Mis. C, 
dated 1st October, 1923, Calcutta Gazette, Part I, p. 1461).^ 

Copies of orders and proceedings of executive officers issued 
on plain papei's to parties in the ordinary course of administra¬ 
tion, must if filed later on by parties in support of their petitions 
and applications are to be treated as “copies’^ within the mean¬ 
ing of this Article. (Proceedinqs of Madras Board of Bevenue, 
No. 342, dated 7th November, 1898. Standing order No. 119).^ 

796. CERTIFIED COPIES UNDER BIRTH DEATH. 
AND REGISTRATION ACTS.— Under Art. 24, of Indian 
Stamp Act, II of 1899, ceifified copy or extract from any register 
relating to Births, Baptisms, namings, dedications, marriages, 
divorces, deaths or burials, as also copy of any paper which a 
public officer is expressly required by law to make or furnish for 
record in any public office, or for any public purpose, is exempt 

(49) Bahadur v. EradutuUah Malliclc, 37 Cal. 642=14 O.W.N. 799 
=12 C.Ii.J. 45=6 I.C. 801=11 Cr.L.J. 407 (F.B.). 

(50) Queen Empress v. Tulja, 12 Bom. 36 (42, 43). 

(1) Ihid. 12 Bom. 36 (43). 

(2) Basus* Court-Fees Act, p. 303. 

(3) Satyamurthi*8 Court-Fees Act, p. 400. 


Searching Fees. 
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Art. 10 AND 11.] 


from stamp duty. Art. 24 of tlie Stamp Act docs not apply to 
such copies as are referred to in Ss. 141, 141-A and 142-A {(). 8, 
Rr. 4, 5, 7), Civil Procedure Code, for thev are not certified at 
the time they are furnished by or by the order of- any public 
officer, and the subsequent ccitificatc by the Court or its officer 
under S. 62, uould not brinj>: them within it.^ It mij*ht be other¬ 
wise, however^ with a copy fallin<r under O. 13, K. 9, ('ivil Pro¬ 
cedure Code, which when delivered must be certified; and which, 
it is presumed, would be charj^ealde under the Court-Fees Act! 
Art. 8. Uncertified copies of municijial records, wlien re((uired' 
for private use need no stamp.’* Under the Indian Stamp Act 
rules 1925, dated 5th ilay, 192;), 11. 17 (c) copies of maps or 

plans and printed copies certified to be true copies shall lie stamped 
with Court-fees stamps.^ 

797. SEARCHING FEES. —There is no provision of law 
and there is nothing: in the Civil Knles of Practice, or in any 
rule which groverns the procedure in a Civil Court, authorizin’!? 
the levy of search-fees for snp])lying copic's to litijrants. 'Wlien 
an application is made, all tliat is rctiuired by a party is to supplv 
stamps for copies and if the required number of eojiy stamps are 
supplied, it is the Court’s duty to furnish copies asked for.« Con¬ 
sequently, order of a Sub-Collcetor dircctingf scarcli-f^’es to lie paid 

by a pai-ty applying: for copies of records in Ids 0011 x 4 was licld 
to be without jurisdiction.’^ 


Number 


10. \Repealed b\ 
the Guardian and 
Wards Act, V/!l of 
1890, Sec. 2.] 

11. Probate of a 
will or letters of ad¬ 
ministration with or 
without will annex¬ 
ed. 


[When the amount or 
value of the property in 
respect of which the 
grant of probate or 
letters is made, exceeds 
one thousand rupees, but 
does not exceed ten 
thousand rupees.] 

[When such amount or 
value exceeds ten thou¬ 
sand rupees, but does 
not exceed fifty thousand 
rupees,] 


Proper Fee 


[Two per centum 
on such amount 
or value.] 


[Tw'o and one- 
half pcrceiitum 
on such amount 
or value.] 


(4) HaricJiand v. Jivna SubJiajia, 11 Bom. 526; Kasiur v. Fdkiria, 26 
Bom. 522; Nandubbai v. Gau. 27 Bom. 154. 

(5) Kaatur v. Fahiria. 26 Bom. 522 (525). 

(6) Madras Board’s Proceedings No. Ill, dated 5th April, 1898. 

(7) Basu*s Court-Fees Act. p. 303. 

(8) Raja Saheb of Vigianagram v. Sub-Collector of Berhampore, 1928 
Mad. 370 (1)=51 Mad. 599=108 I.C. 656. 

(9) Ibidk 1928 Mad. 370 (1), supra. 
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Number. 

a 


Proper Fee. 


[When such amount or 
value exceeds fifty thou¬ 
sand rupees.] 

[Provided that when, after 
the grant of a certificate 
under the Succession 
Certificate Act, 1889, or 
an 3 ^ enactment repealed 
by that Act, or 
under the Regulation of 
the Bombay Code No, 
VIII of 1827, in respect 
of any property includ¬ 
ed in an estate, a grant 
of probate or letters of 
administration is made 
in respect of the same 
estate, the fee . payable 
in respect of the latter 
grant shall be reduced 
by the amount of fee 
paid in respect of the 
former grant.] 


[Three per cen¬ 
tum on such 
amount or 
value.] 


Coynments. 

798. LOCAL AMENDMENTS .—This article has been 
locally amended in several Provinces, vide Bengal Act IV of 1922; 
Bihar and Orissa Act II of 1922; Bombay Act II of 1932; Madras 
Act V of 1922; and. United Provinces Act III of 1932, by which 
the fees have been enhanced. In Bengal, Bihar and Orissa, the 
taxable minimum has been raised from Rs. 1.000 to Rs. 2,000. 
{Vide Appendices, hifra, for the Amendments.) 

799. LEGISLATIVE CHANGE. —This article was sub¬ 
stituted for the original Art. 11, b 5 ’' the Succession Certificate Act 
(Act VII of 1889). The items in column 2 were substituted by 
S. 2 (1) of the Court-Fees Amendment Act (Act VII of 1910). 

800. SCOPE AND APPLICABILITY.— This article pro¬ 
vides for the fee for the probate of a will or letters of adminis¬ 
tration, but the fee leviable on such an application for grant of 
probate or letters of administration is pro\'ided for in Sch. Ill, 
Art. 1, of the Act.^® Under Art. 11 of Sch. I, duty is payable on 
the amount or value of the property in respect of which probate 
or letters of administration shall be granted if the amount or 
value of such property exceeds the minimum provided therein. 


(10) 15 W.B. 40. 

(11) In the goods of Abdool Asie (deceased), 23 Cal. 577. 



-A.RT. 11 . ] Probate and liEXTERs 

The Court-fee under tliis article is 
covered by the grant.^- 


op Administration. 629 
payable only on the properties 


STRATmw or LETTERS OF ADMINI¬ 

STRATION.—As to the definition of a “probate,” and a “will ” 

.n w'A“ of 1925), Ss. 2 (/), and 

2 (6) and (h) : and as to whom probate shall be granted sm S 2‘>‘> 
of the same Act, and also part ix, dealing with the subject. 

According to the definition, “probate” means not'merely the 
copy of the grant ot administration but also the copy of the will 
of which probate has been granted.*-’ A “in-ovinee” for the 
purposes of the Indian Succession Act, includes any division of 

British India having a Court of the last resort; and wheA 

property IS situate in different provinces, with varving rate of fees 

S'^thc fee°rt t ^ 1 the computation 

Of the fee is to be decided under the provisions of S. 19-C supra. 

802. “VALUE OP THE PROPERTY”—value at date of 
application for grant of prohate, etc.—Probate duty, as distiin 
fished from a succession duty, is a stamp duty payable on what 
IS supposed to be the value of the property, the subject of the 
probate at the time it is granted.** 'xhl provisions rclatinglo the 
^ant of probate or letters of administration are to be found in 
the Probate and Administration Act, but the provisions relating 
to probate duty are to bo found in the Court-Pecs Act.'-'' An appli¬ 
cation for probate has to state amongst other things, first, the 
amount of assets, which are likely to come to applicant’s hand, and 
^con«j/, the amount of such a.ssets in each Province, and the 
District Judges within whose jurisdiction such assets arc.*“ 
Ihough the grant is in respect of all sueli assets ^vhich are likely to 
come into the executor’s hands, still it has effect over the property 
situate in the province in which the grant is made.*^ The probate 
duty IS payable literally under Art. 11 of the Court-Fees Act, 
on the amount or value of the property in respect of which the 
grant of probate or letters of administration is made, and not on the 
amount or value of the property affected by the grant of probate or 
letters of administration. B.y the express provision of Art. 11, Sell. I 
of the Act. probate duty is payable on probate of a will, or letters 
of administration with or without the will annexed.” This means 

A . 1 ^ • ^rant is made by the Court under S. 5 of the I'^robate 
and Administration Act, of a probate of a will or letters of admini¬ 
stration with or without the will annexed, then probate duty is 
clearly payable on it, “and the Court-fees must be regulated by 


(12) 62 I.C. 513=1921 Pat. 206=6 Pat.L.J. 411=2 P.L.T. 683. 

(13) Delaney v. Holxamat AU, 32 Cal. 710. 

Commisaianer of Singhbhum v. Jagadish Chander, 1921 Pat. 

513; also see 1 Bom. 118 (Market-value of annuity); and 6 

(value of property subject to a charge is the value of eouitv 
of redemption). ^ ^ 

(15) Ibid. 

(16) Ibid. 

(17) Ibid. 
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the value of the property at the time when the application was 
made to the Court under S. 5 of the (Probate and Administration) 
Act.^^s The grant contemplated in Art. 11, Sch. I, of the Court- 
Fees Act is a grant made on an application under S. 62, and S. 64 
of the Probate and Administration Act, that is to say, a grant made 
on an application to establish the will or the representative 
character of the applicant.^® The grant under S. 5 does not 
pretend to establish either the will or the repi’cscntative character 
of the applicant. It is merely an ancillary grant, giving efficacy 
to a grant already made by the Court on an application under S. 62 
of the Act.-® In view of the consideration (1) that the original 
application is required to be accompanied by a valuation of the 
whole estate, and (2) that the grant under S. 5 is merely an 
ancillary grant giving efficacy to the original grant over the estate 
in the province, the effective dote for the purposes of Court-fees is 
the date of the original application-^ and not the date of the 
original grant.-- 

803. Nett .\nd not gross-value is to be considered.— 
According to Allaii.\bad High Court, no duty is payable in respect 
of a grant of probate or letters of administration where the value 
of the estate, after making the deductions specified in Annexure B 
of Sell. HI to the Court-Fees Act, is less than Rs. 1,000. The 
schedules have to be read with the Act. Tinder S. 19-1 the 
petitioner for letters of admini.stration mu.st file a valuation in 
accordance with the third schedule, and the fee is to bo paid “fn 
accordance with such valuation^* The form of valuation as given 
by third schedule has reference to Annexures A and B, and the 
“nett total** as made after the deductions permissible in 
Annexure B.^ The Calcutta High Court has arrived at the 
same conclusion, in an elaborate .iiidgment by Sir Ashutosh 
Mookerjee, holding that on taking the sections of the Court-Fees 
Act as a whole, Avith a view to give effect to the legislative intent 
upon the particular matter, it is clear that the proper amount of 
Court-fee duty payable on an application for probate in respect 
of the estate left by a deceased person is to be calculated upon the 
nett value of the estate obtained by the deduction of the amount of 
the debts from the gross value of the estate.-"* The LoAver Burma 
Chief Court has likewise held that the AA’ords “the amount or value 
of the property refer to nett value ; and Avhere the nett value of 


(18) Deputy Commissioner of Sinffhhhunt v. Jagadish Chunder, 1921 
Pat. 206 (213)=62 I.C. 513. 

(19) J6iU 1921 Pat. 206 (214)=62 I.C. 513. 

(20) Ihid. 

(21) Ibid. 1921 Pat. 206 (216). 

(22) Ibid. 

(23) In the goods of Mrs. E. E. W. Meilc, 46 I.C. 865=40 All. 279. 

(24) In the goods of Harriett Teviot Kerry 21 I.C. 502=18 C.Li.J. 
308=18 C.W.N. 121; and in the goods of Quininborough, 30 I.C. 958=20 
C.W.N, 591=22 C.L.J. 160; also see and of. The Collector of Maladah 
V. Nirade Kamini, 15 I.C. 621=17 C.W.N. 21; not followed 18 W.B. 153 
=9 B.Ii.B. 30. 
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estate is less than Rs. 1,000, no fee is chai-aeable on 
letters.-^ 


])i‘obate or 


PROBATE IN CASES NOT GOVERNED BY THE 
INDIAN SUCCESSION ACT._In eases not ™e.fTn ^ 

Indian Succession Act, probates and letters of adminislVation 
g-ranted by the llio-h Court of Bombay in respect ,d liindi;^^ 
i^Iahomedans and otlier persons not usually designated as Britisi; 
subjects take eftect only, and can only be granted, for the |>urpose 
ot recovering debts and securing, debtors paying the same, except 
so tar as is otherwise provided in Act XXVII of L^CO; and i>robate 
duty IS only payable on the amount of sucli debts, (hitclii :\iemoiis 

within the meaning of B. 2 of the Hindu Wills Vet 
(XXI of lS/0); and, therefore, probate to talce effect lhrou“hout 
India cannot be granted in the case of a will of a (hitclii Jdemon 
testator, to whom Mahomedan Baw is to be ai>plied.-'‘ 

805. “PROPERTY'* HELD IN TRUST.— The words of 
the Act as It stood, taken literally, were held to cover trust 
property, as well as property held lienefieially hy tlie deceased 
but stamp duty is now excluded by notification in resi)cct of trust 
property which was vested in the deceased as a trustee, and to 
which his executor or admini.strator can liave no title as such and 
to effect the transfer of whieli to new triistee.s is the sole jiuriiose 
for which it is sought to obtain jiroliate or letters of admini¬ 
stration.-^ “Property" for the purpose of this article includes all 
kinds of property of a testator, situated within British India, in 
which the deceased has a beneficial interest or a dispetsing powen-. 


806. PROPERTY IN DIFFERENT PLACES. -The Bengal 
Court-Fees Amendment Act, prescribes a higher scale of fees in 
the Bengal Province, if the grant is made in that province, in 
respect of propei-ty wherever situate, i.e., within or without that 
province. -8 Where the assets left by a testator are situate in more 
than one province, the grant of probate in respect of all tlie assets, 
which are likely to come to the executor’s hands, shall, under S. 59 
of the Probate and Administration Act, have effect only over the 
p^perty situate in the province in which the probate is granted.-^ 
Where the two districts in which deceased’s property was situate 
were in two different provinces, but under the same Covernment 
and legislature for fiscal purposes, probate duty was held payable 
on the entire estate situate in both districts when probate was 


(25) In re Chin A\ Yang, 24 I.C. 823; also see in re Will of Thadd-ens, 
24 I.C. 793; following 21 I.C. 502, supra. 

(26) In the matter of Haji Ismail Haji Abdulla, 6 Bom. 452. 

(27) See and of. in the goods of Beresford and haddock, 35 W.R. 456 
=7 B.Ii.B. 57; and TJvo Collector of Khaira V. Chuni LaP Bari Lai, 29 Bom. 
161 (167)=6 Bom.Ii.B. 652; also see Annexnre B, in the form set out in 
Schedule III of the Court-Fees Act and see Deputy Comrmi3siom.er of Singh^ 
bhum V. Jagadish Chandra, 62 I.C. 513=6 P.L.R. 411=2 P.L.T. 683= 
1921 Pat. 206. 

(28) In the goods of G. T, Williams, 75 I.C. 466=50 Cal. 597=27 C 
W.N. 812; 1924 Cal. 115. 

(29) 62 I.C. 513=1921 Pat. 206, supra. 
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granted by the District Judge in one district.^® Where the 
testator, a member of the firm at Calcutta, and a firm in England, 
died in England, leaving a ivill, appointing a person in England, 
and a person in Calcutta, as his executors; and, the duty in respect 
of the deceased’s share in the Calcutta firm was paid on the probate 
obtained in England, but the other executor having to take out 
probate in India, was held not entitled to exemption from probate 
duty payable under the Court-Fees Act, in respect of the properties 
in India.^^ 

807. .. “PROPERTY,” UNDER LITIGATION.— Under 
Art. 11 of Sch. T, duty is payable on the amount or value of the 
property in respect of which probate of letters shall be granted, 
exceeding the prescribed minimum; but in case the right to 
property aforesaid is the subject of a suit, and the property has 
not been reduced to possession at the time of taking out probate, 
it is permissible to declare the value of tliat property as not 
exceeding Rs. 1.000; the value of a mere right of action being of 
course impossible to determine.^- Probate in such cases may be 
issued without payment of stamp duty (it being declared at under 
Rs. 1,000) but the petitioner would bo ordered, on the termination 
of the litigation to file in Court a statement showing its result.^^ A 
judgment-debt due to the estate of the deceased may be valued by 
the executor at a fair amount, considering the chances of recovers 
and duty should be paid on such value only.^^ 

808. JOINT-PROPERTY OF HUSBAND AND WIFE.— 

Under the Burmese Buddhist Law a widow who owns half of the 
:)omt-property during her husband’s lifetime inherits this half as 
her own when he dies. Consequently, where letters of administra¬ 
tion to the estate of a deceased Burman are granted to his widow 
she has only to pay Court-fees on what she takes as administratrix, 
namely, on what was her husband’s half share.^"' Where a 
European German subject held common property with his wife 
under Code Napoleon, ad valorem- Court-fee was’held payable on 

his half-.share, after his death, on probate obtained bv the vife as 
a survivor.^® 

809. POWER OF APPOINTMENT.— AJ valorem duty has 
been held not payable in respect of personal property appointed 
by will under general powers of appointment.^^ Where the will 

n0> o2 T.C. 513=1021 Pat. 206. supra. 

(31) In the goods of Gladstone, deceased, 1 Cal. 168. 

(32) In the goods of Abdul Asis, deceased, 23 Cal. 577. 

(33) Saldanha v. The Secretary of State, 24 Mad. 241. 

(34) In re Sadhibai Bupji Sujidarji, 55 Bom. 844=1931 Bom. 419. 

(35) III the estate of U Fo Khiin, 50 I.C. 545=11 Bur.B.T. 258; cit¬ 
ing Ma Sein Ton v. Ma Son, 30 I.C. 585=8 Bur.B.T. 203 (212); and ,Va 
Nyo V. Ma Yanlc, 4 L.B.R. 256 (259). 

(36) 20 Cal. 575. 

(37) In the goods of Julia Oram, 21 W.R. 245=12 B.L.R. App. 21; 
also see in the goods of George, 15 W.R, 457, notes 6 B.L.R. App. 138; 
cf. in re* ZtOlcshminarayana, 25 Mad. 515; also see in the goods of Maurice 
Saleh Manasseh, 1933 Cal. 924. 
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by husband confciTed general power of appointment over a fund 
on his wife, and the i>robate duty was paid on tlie principal 
to be invested on interest as directed by the will, and the widow 
died after exercising the power of appointment, and made a will, 
her executor on applying for grant of a probate of her will was 
held liable to pay probati' duty, on the ground that the ])ow(‘r of 
appointment created by the will was “property” within the 
meaning of Ait. 11 of tlie Court-Fees Act. This view lias been 
dissented from in a recent Caloutta case, In the goods of 

Maurice Saleh Mana^isch.^^ 


810. PROVIDENT FUNDS.—A sum of money in a 
private provident fund cannot be deemed to ve.st in tlie nominee 
or the widow, or the children of tlie depositor.-'^-* The fiduciary 
relationship does not make the company a “trustee” for tin? 
dependant, or the nominee of tlie depositor, who can only talvo 
by succession.'*^ But. the N.vuruu Comniissionm*\s Courts adopts 
a diherent view, holding that a sum to the credit of the deceasi'd 
in a Railway Provident Fund, did not require probate duty 
as this ])assed to the nominee, even if there is no adminis¬ 
tration.^^ The omi)loy(*r company cannot insi.st ipion the 
nominee taking out letters of administration: and where the 
nominee applies for letters, the amount of the Provident Fund is 
not an asset liable to proliate duty."*- A Full Bench of the Oudii 
C hief Court has hold that money standing to the credit of a 
deceased peison in Railway Provident Fund Deposit is yiersonal 
property, that is an asset of the deceased, and if such sum exceeds 
rupees one thousand it is lialile to assessment under Sch. I, 
Art. ll.'*'* The true nature of a Provident Fund has been .staled 
by Rankin. C. J.. in the case of C. D. M. nindlc]f v. Joynarain- 
Marwari*^ 


811. HINDU JOINT FAMILY PROPERTY.—The 
Conflict of views on the question of exemption of the undivided 
share of a deceased coparcener in the property of a Hindu joint 
family under the Mitakshara Tjaw, which passes the interest of 
deceased, by survivorship, on liis death to his other coparceners, 
has been noticed in detail in the comments under S. 19-D. a?ife. 
The Calcutta**® and Bombay,'**'’ view is in favour of exemption in 


(38) In re Lalcshminarayona flecea.sed, 25 Mad. 515; (Diss. in 

the goods of George 15 W.R. 457=6 B.L.TJ. App. 138); compare 1D33 Cal. 
924. 

(39) 6 Rang. 558=1928 Rang. 312=116 I.C. 467. 

(40) IhUl. 

(41) 82 I.C. 128=1925 Nag. 108 (1) {Agnes Mary v. Jam^es William); 
also see in re Digambar, 1926 Nag. 306. 

(42) Secretary of State v. Mary Murray, 1930 Cal. 252=123 I.C. 646= 
33 C.W.N. 1148. 

(43) 1930 Oudh 145=7 O.W.N. 324=122 I.C. 322=5 Luck. 552. 

(44) (1919) 46 Cal. 962=54 I.C. 439=24 C.W.N. 288. 

(45) In the goods of Pokurmall Aggurwallah, 23 Cal. 980=1 C.W.N. 
31 (property held trust property in hands of deceased). 

(46) The Collector of Kaira v. Chuni JmI, 29 Bom. 161 {Held, that a 
member of joint Hindu family had no beneficial interest in any part of the 
joint estate; hence probate at instance of survivors is exempt from duty). 

0—80 
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accordance Avith the long-continued practice of these High Courts 
on the Original Side. A conflicting view was taken in Kasinath 
V. Goiirava but this was overruled by the Full Bench 

decision in the case of Ecshavlal Ptiniyalal v. Collector of 
Ahmcdahbad,-^^ where Shah, A. C. J., points out that under Plindu 
Law, a deceased testator has no beneficial interest left at the 
moment after his death. The opposite view is held by the 
UxDRA^ High Court, followed by the Patna^o High Couit, to 
the effect that the deceased's own share cannot be said to be held 
by him in trust at the moment before his dcatli, though he mav 
be holding his undivided son's share in that way. 

812. It should be noticed that the concept of a ioint familv 
as laid down by their Lordships of the Priw Couneil'in the lead¬ 
ing case of Appoorier v. Appoovier, 11 iM.I.A. 75 is that •‘accord¬ 
ing to the true notion of an undivided family in Hindu Law. no 
indi\idual memlier of that family, whilst it remains undivided, 
can predicate of the joint and undivided property, that he that 
particular member, has a certain definite share.‘ The proceeds 
of undivided property must be brought, according to the theory 
of an undivided family, to tlie common chest or ]>urse, and then 
dealt witli according to the modes of enjoyment by the members 
of an undivided family". 

813. EXEMPTIONS FROM PAYMENT OP DUTY.— 

(1) Under S. 8 of the Government Savings Bank Act, (Act V of 

1893) a deposit of Rs. 1,000 is to be exempted from pavment of 
Court-fee duty. 

(2) The Court-fee stamp to be imposed on a certificate of 
administration ought not to be assessed on a valuation, includ- 
ing propei-ty absolutely denied by the applicants to belong to the 
intestate s estate until the contrary is proved.^ 

. Securities and shares transferred to a person, by the 

Receivers appointed pendente life, pursuant to a compromise- 

decree passed by the High Court, have been held not to be exempt 
from prescribed dutj^.* 

(4) AVliere the nett value of the estate, after deducting the 
debts due by the deceased falls below the minimum provided by 

(47) 39 Bom. 245 ('Tho propounders of the will, are estopped ex concessis 
from alleging that the dece.ased had no beneficial interest). 

(48) 1924 Bom. 228=48 Bom. 75=77 I.C. 749 (F.B.) {Held, that 
no Court-fee should be levied on the limited Letters of Administration sought 
by the son as to the shares belonging to the joint family that came to him on 
partition with his brother). 

(49) In the matter of Desa Manavala Cheiti 33 Mad. 93=4 I.C. 1064= 

*^,**^‘ (F.B.) (follows 11 B.L.B. 39=19 W.B. 230; and 20 Cal. 

574); also see Annapuniamma v. Atohuta Baniayya, 100 I.C. 111=1927 Mad. 
1101 (The deceased could use his share beneficially and have it placed at his 
disposal by partition). 

(50) In re Estate of Bam Kuma>r Prasad 58 I.C. 1007=5 P.L.J. 510 
=1P.L.T. 710. 

(1) Nittyo Kali Dabea v. Kedar Kauth, 5 C.L.R. 368. 

(2) In the goods of Sreenauth Doss^ 20 W.B. 440. 
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law, viz.j 1,000, no Court-fee is paj’able on probate or letters 
of administration granted in respect of such estate."* 

(5) Provident Fund money is exempted from probate and 

administration duty, as this passes to the nominee, even if there 
is no administration.^ But tliis view is not Jield by all the lli'di 
Couids. ' 

(6) Ad valorem Court-fee is not payable under this article 
in respect of personal property in which a person has only a life 
interest with general and absolute powers of api)ointinent.^ 

(7) There is no provision in tlm Court-Fees Act, authorizing 
exemption from payment of probate duty in resi>cct of a claim 
supposed to be doubtful.*^ Even where exemption is claimed the 
proper procedure is to repay the Court-fee prescribed by the 
statute to the satisfaciion of the Court and the certificate of 
the Registrar or Taxing officer must be produced to the Court with 
the application and affidavit of valuation." 

814. REMISSIONS OF FEES. —Under the rules framed 

under S. 35 of the Court-Fees Act, the following fees have been 
remitted:— 

(a) The fees chargeable in respect of Indian probates and 
succession certificates on the share of a deceased member of a 
company formed under the Indian Companies Act, 1882 (now 
1913) and registered in a branch register in the United Kingdom 
under the Indian Companies (Branch Register) Act, 1900, pro¬ 
vided the member Avas at the date of his death domiciled elsewhere 
than in India; and 

(b) tlie fees chargeable for probate and succession corti¬ 
cate for the first fifty thousand rupees of the estate of persons 
killed in or died of wounds inflicted in, or wlio die of disease con¬ 
tracted during the Groat War, 1914 to 1919. 

By G.O. No. 572, Law General, dated 20th February, 1926, 
and G.O. No. His. 3331, Law General, dated 3rd October, 1928. 
the ]\Iadras Government have remitted the fee for probate and 
succession certificate on the first fifty thousand rupees of the pro¬ 
perty of 

(a) any person subject to the Naval Discipline Act, the 
Army Act, the Air Force Act, or the Indian Army Act, who is 
killed while on active service or dies of wounds, accidents, or 
disease during such seiwice, 

(3) See para. 98 above; 46 I.C. 865=40 All. 279; 21 I.C. 502; 30 I.C. 
958; also see 15 I.C. 621; 24 I.C. 823 and 24 I.C. 793. 

(4) See para. 105; 82 I.C. 128=1925 Nag. 108 (1); also see 1926 Nag. 
306; but compare, 1930 Oudh 145=122 I.C. 322 (F.B.) and 116 I.C. 467= 
1928 Rang 312=6 Kang. 558. 

(5) See para. 104; 21 W.K. 245; 15 W.B. 457, note; of. 25 Mad. 515. 

(6) In the goods of E. L. BeaJco deceased, 13 B.L.R. App. 24. 

(7) In the goods of Duda Bibi, 26 Oal. 407=3 C.W.N. 372; also see 
HI re Bhubaneshwar Triffunait, 52 Cal. 871=95 I.C. 529=1925 Cal. 1201 
(claims for exemption are to be dealt with by the Taxing Officer, and not 
by the clerk or officer whose duty it is to see that Court-fees are paid). 
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(6) any Government ser\'ant (Civil or Military) dying of 
wounds or injuries inflicted during the performance of official 
duties. 


815. APPEAL. —The Coiirt-fee payable on a memorandum 
of appeal against an order in probate proceedings is governed by 
Art. 1 of Sell. II of the Court-Fees Act. Therefore, an ad valorem 
stamp-duty on the value of the estate need not be levied in such 
cases.** An appeal against an order granting or refusing to grant 
probate is liable to Court-fee under Sch. II, Art. 17 (4), as the 
subject-matter does not admit of valuation.^ 


Number 


12. C e r t i ficate 
under theSuccession 
Certificate Act, VII 
of 1889. 



Proper Fee 


Two per centum on the 
amount or value of any 
debt or security specifi¬ 
ed i n t h e certificate 
under section 8 of the 
Act, and three per cen¬ 
tum on the amount or 
value of any debt or 
security to which the 
certificate is extended 
under S. 10 of the Act. 

Notes. — (1) The amount 
of a debt is its amount, 
including interest, on the 
day on which the inclu¬ 
sion of the debt in the 
certificate is applied for, 
so far as such amount 
can be ascertained. 

(2) Whether or not any 
power with respect to a 
security specified in a 
certificate has been con¬ 
ferred under the Act; 
and where such a power 
has been so conferred 
whether the power is 
for the receiving of in¬ 
terest or dividends on, 
or for the negotiation or 
transfer of the security, 
or for both purposes. 


(8) Rodrigues v. Mathias, 9 I.C. 538=21 M.L.J. 481=1911 M.W* 
N. 237=9 M.Ii.T. 314. 

(9) Miss Mount Stephens v. Orme, 35 All. 448=22 I.C. 98. 
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Number. 

1 

1 

♦ 

Proper Fee. 

% 

1 

1 

* _ ^ 

1 

1 

1 

1 

the value of the security 
is its market value on 
the day on which the in¬ 
clusion of the security 
in the certificate is ap¬ 
plied for, so far as such 
value can be ascertained. 


Comments. 


816. AMENDMENT.—This article and Art. 12-A have 
been substituted, for the ori«inal Art. 12, ],y S. 13 Succession 
Certificate Act, 1889 (Act VII of 1889). The reference to the 
Succession Certificate Act Jias now to be read as referriinv to Vet 

XXXIX of 1925 (The Indian Succession Act, 1925) as all but 
S. 13 now stands repealed. 


817. LOCAL AMENDMENTS.—The succession certificate 
fee has been enhanced in several provinces, by Ainendino- 4cts 
vide Act IV of 1922 (Bengal) ; Act II of 1922 (Bihar and Oiissa) ■ 
Act II of 1932 (Bombay) ; Act V of 1922 (Madras), and Act III 
of 1932, (United Provinces), as given in Appendix. 

818. SCOPE.—This article provides (ul valorem fee for a 
succession cei-tificate, calculated at the rate of 2 per cent, on the 
exact amount or value of any debts and securities specified in tlie 
certificate under S. 8 of Act VII of 1889 (now Act XXXIX of 
1925, S. 374), and at the rate of 3 per cent, on the amount or 
value of any debt or security to which the certificate is extended 
under the Act. (S. 376, Act XXXIX of 1925). 

Note 1, explains that “the amount of the debt” is the amount 
due including interest till date of application. Note 2 explains that 
“the value of the security” is its market-value, irrespective of its 
face-value. A succession certificate for the receiving of interest 
or dividends only from the assets is chargeable on the value of the 
debt or security, just as a certificate for the negotiation or transfer 
of the security. 


819. GRANT OF CERTIFICATE.—Succession certificates 
are now dealt with in Part X of the Indian Succession Act. 1925, 
commencing from S. 370, which corresponds to S. 1 (iv) of Act 
VII of 1889. A succession certificate shall not be granted with 
respect to any debt or security for which a probate or letter of 
administration is necessarv’^ to establish a representative title before 
the Court. In cases where probates or letters of administration 
are not essential, a certificate can apparently be granted. For 
instance, persons who are not governed by the Hindu Wills Act 
(=S. 57 of the Indian Succession Act, 1925), are not re- 


it 


9 » 


4 


638 The Court-Fees Act. [Sch. I, 

take out probate or letters of administration in respect of a will. 
These persons can apply for a succession certificate, even though 
there is a will, and the application cannot be refused merely 
because the applicant might have applied for a probate instead of 
a certificate.^^ It has been held, by the Calcutta High Court, in 
Ramesh v. Kamini, that even though there is a will, the heir of the 
testator, who does not claim under the will, may apply for a 
succession certificate,^^ in respect of that poi-tion of the property 
in which a contingent interest was given to his Avidow, and widowed 
daughters in laAv; but the certificate could not be issued in respect 
of portion of property in Avhich a present interest was granted by 
the Avill to the daughter. 

820. SECURITY. —The term security has been defined in 
S. 370 (ii) of the Indian Succession Act.’^ A fixnd deposit in a 
Bank is not a security Avithin the meaning of S. 370 (ii), Indian 
Succession Act.^"* 

821. SECTION 8, ACT VII OF 1889. —The reference to 
S. 8, Act VII of 1889, is noAv to be taken to S. 374, Indian Succes¬ 
sion Act, Avliich provides for the contents of certificate. 

A certificate Avhcn granted should be both for the principal 
debt and interest. A certificate granted to a Hindu Avidow to 
realize interest only was held ulfra vires,^^ and, a certificate 
granted to recei\'e only the interest on the deposit in a bank left 
by the deceased, Avould give cause of action to the AvidoAV to 
maintain a suit for a declaration that she could AvithdraAV 
the money.^® 

822. SECTION 10, ACT VII OF 1889.— This section 
referred to ‘‘extension of certificate” Avhich is now provided by 
S. 376 of the Indian Succession Act, 1925. The District Judge 


(10) Hatian Singh v. Chandhari 'Raj Srngh, 2 L.L.J. 578; Jamna v. Dau- 
lat, 2 A.L.J. 126; Dade Liladhar v. Bat Parvati, 18 Bom. 608; Kalidas v. 
BaihmaU, 16 Bom. 712; Achxitan v. CheHotii^ 22 Mad- 9 (10). 

(11) 39 I.C. 525. 

(12) Ibid. 

(13) Read Section 370 (2):—‘‘For the purposes of the part, ‘security^ 
means: 

(a) anv promissory note, debenture, stock or other security of the Go¬ 

vernment of India or of a Local Government; 

(b) any bond, debenture, or annuity charged by Act of Parliament on 

the Revenues of India; 

(o) any stock or debenture of, or share in, a company or other incorpo¬ 
rated institution; 

(d) any debenture or other security for money issued by, or on behalf 

of, a local authority; 

(e) any other security which the Governor-General in CJouncil may, by 

notification in the Gazette of India^ declare to be a security for 
the purposes of tliis part. 

(14) G»Zro/t V. Jagdeo, 28 All. 477. 

(15) Jai Dei v. Banwari Lai, 19 I.C. 447; followed Shib Dei v. Ajudhia 
Pershad, 9 I.C. 571. 

(16) Keshoram Singh v. Ram Kunwar^ 5 I.C. 590=32 All. 316. 



Art. 12.] 


Second Succession Certificate. 


6’39 


can extend a certificate only on the application of tlie certificate 
holder, and not of any other person an assignee). 

823. DEBT IN PART SATISFIED. —A certificate cannot 
be granted to collect a part only of a debt; hut the Act contem¬ 
plates that a certificate may be granted for the collection of any 
one debt, or of more debts than one. without obtaining a certificate 
for the collection of ail the debts due to the deceased. Accordingly, 
where a Muhammadan lady, who was entitled to a certain suin as 
her dower, died, but her son’s share by inheritance was discharged 
and her husbandshare was held by him in satisfaction of liis own 
share in the inheritance, the duty on a succession certificate ai)plied 
for by the father of the deceased was payable on tlie balance of the 
dower debt after making the above deductions^" 


824. METHOD OF CALCULATION—(1) Where the 
value of the property in respect of which a succession certificate is 
sought exceeds the prescribed minimum, the stamp duty is to bo 

calculated not on the excess over Rs. 1,000, but on the whole 
amount of the debt or security.^® 


(2) The Court-fee stamp to be imposed on a certificate of 
administration ought not to be assessed on a valuation, includino- 
property absolutely denied by the applicants to belong to the 
intestate’s estate until the contrary be proved.^*^ 

825. COURT-FEE ON FRESH SUCCESSION CERTIFI¬ 
CATE.— In eases of grant of probate or letters of administ¬ 
ration the Government receives from the applicant a tax upon the 
whole of the value of the estate passing on the deatli of the 
deceased, and, therefore, the full tax having once been paid on the 
value of the estate, the issue of a further grant in respect of the 
same property, or a portion thereof is made without charging any 
further duty. This analogy is however inapplicable to the"" case 
of a succession certificate, where the duty is paid to the crown only 
in respect of such debts as the applicant requires the certificate to 
enforce or collect, and no duty is payable to the Grown on the whole 
value of the estate. Under terms of S. 14 of the Succession 
Certificate Act (now S. 379, Act XXXIX of 1925), ''every 
application, for a certificate or for the extension of a certificate” 
requires the “deposit of a sum equal to the fee payable under the 
Court-Fees Act in respect of the certificate of extension anplied 
for.” Consequently, it was held that further Court-fee under the 
succession Court-fee had to be paid by a Hindu daughter on an 
application for a certificate under the Act in succession to her 
mother, in respect of her father’s properties for which the mother 
had previously obtained a succession certificate on payment of the 
prescribed Court-fees.^^ 


(17) Saja of KaJa Easii v. Bama Bayaniengar, 3 I.O. 84=19 M.L.J. 

456. 


(18) M'liharMiiad AH Khan v. Puttan Bibi, 19 All. 129=16 AWN 
(1896) 198. 

(19) 5 Mad. H.C.R. App. 45. 

(20) Kittyo Kali Dahea v. Kedaur Nath, 5 C.X».R. 368. 

(21) In re Sarojhashini Behi, 36 I.C. 125=20 C.W.N. 1125. 
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826. POWER TO COMPEL GRANTEE TO RENDER 
ACCOUNTS.—It is open to Court, but not to third parties to 
compel grantee to render accounts by filing a statement of all 
monies recovered on realised by him under such certificate.^^ 

827. LOCAL EXEMPTIONS .—\icle A-ppetKlix Act IV of 
1922, Bengal; Act II of 1922, Bihar and Orissa and Act II of 1932, 
Bombay: also see commentary under Art. 11, above. 

828. EXEMPTION—Railway Provident Fund.—IMoney 
standing to the credit of a deceased pei'son in a Railway Provident 
Fund passes to his nominee, and does not form a proper asset of 
the estate of the deceased. It is therefore, exempt from the 
Court-fees payable for a succession certificate under this Article.^® 


Number. 


12-A. Certificate 
under the Regula¬ 
tion of the Bomba} 
Code, No. VIII of 
1827. 


(1) As regards debts and 
securities. 


(2) As regards other 
property in respect of 
which the certificate is 
granted— 

When the amount or value 
of such property exceeds 
one thousand rupees, but 
does not exceed ten 
thousand rupees; 

When such amount or 
value exceeds ten thou¬ 
sand rupees, but does 
not exceed fifty thou¬ 
sand rupees; 

W h e n such amount or 
value exceeds fifty thou¬ 
sand rupees. 


Proper Fee. 

The same fee as 
would be pay¬ 
able in respect 
of a certificate 
under the Suc¬ 
cession Certifi¬ 
cate Act, 1889, 
or in respect of 
an extension of 
such a certifi¬ 
cate, as the case 
may be. 


Two per centum 
on so much of 
the amount or 
value. 

Two and half 
per centum on 
such amount or 
value. 

Three per centum 
on such amount 
or value. 


(22) Bawa Sant Bam v. Jas Mai, 94 P.B. 1887. 

(23) In re Biganibar, 92 I.C. 525=1926 Nag. 306; also see 82 I.C. 
128=1925 Nag. 108 (1); [but compare 1930 Oudh 145=122 I.C. 322 (P. 
B.); and 116 I.C. 467=1928 Rang. 312=6 Rang. 558]; also see Secretary 
■of State V. Mary Murrayy 1930 Cal. 252=123 I.C. 646=33 C.W.N. 1148 
(See para. 105, ante). 
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Commentary. 

A f ^^NDMENT.—This Article was put in by S 13' 

columns 2 and 3 thereof were Ltcr on 
substituted by Court-Fees Amendment Act VII of 1910, S. 2 (ii) 

article evidently applies to the Bombay Presidency but 
the Bombay Act III of 1926, as amended by Act H of 1932 l^s the 
following substituted Art. 12-A now loeaUy in force 

“The fee leviable in the case 
under Bombay of a Probate (Art. II) on 

o/famount or value of the 
• property in respect of 

which the certificate is 
granted/' 


Number. 


13. Application to 
the [High Court of 
Judicature at 
I-ahore] for the 
exercise of its juris¬ 
diction under section 
44 of the Punjab 
Courts Act, 1918, 
[or to the Court 
of the P'inancial 
Commissioner of 
the Punjab for 
the exercise of its 
re visional jurisdic¬ 
tion under S. 84 
of the Punjab Ten¬ 
ancy Act, 1887],: 


^A/hen the amount or value 
of the subject-matter in 
dispute does not exceed 
twent 3 '-five rupees. 

When such amount or 
value exceeds twenty- 
five rupees. 


Proper Fee. 


Two rupees. 


The fee leviable 
on a memoran¬ 
dum of appeal. 


830. LEGISLATIVE CHANGES—This article was 
inserted by the Punjab Com-ts Act, XVIIIi of 1894, S. 71, and 
amended by the Punjab Courts Act, 1899 (XXy of 1899), S. 6. 

(2) The words “or to the Court of the Financial.the 

Punjab Tenancy iAet, 1887,” were added by S. 1 of tlie Court-Fees 
Amendment Act IX of 1900 but this Act has been repealed bv Act 
XVIII of 1928. ! 

(3) The words “High Court of Judicature at Lahore” 

w6re substituted for the words “Chief Court in the Punjab” by 
the Repealing and Amending Act, XA^III o^ 1919, S ‘> and 
schedule to that Act. » 


^ r r I 


(4) This article was repealed the Punjab ’ Courts 

Amendment Act, 1912, so far as it affected the Punjab and North 
0—81 ' - . Y 
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West Frontier Province, but has been re-enacted by Punjab Act 
VII of 1922, S. 6, as amended by Punjab Acts I and VI of 1926, 
and applied to both the areas in its present form. 

(5) North-West Frontier Provinces. The fees provided 
under this articles govern similar proceedings in the North-West 
Frontier Provinces, under S. 85 (1) of the North-West Frontier 
Province Law and Justice Regulation VII of 1901. 

(6) This article is omitted in Bihar and Orissa. 

831. REVISION APPLICATIONS. —An application for 
revision against an order rejecting objections to award, and 
passing a decree in accordance with it is chargeable with ad valorem 
Court-fee imder Art. 13, Sch. I of the Act, when the subject- 
matter of the dispute exceeds Rs. 25. The fact that no decree was 
framed at the date of making the application would not aifect the 
question of Court-fee.^^ A revision petition from an order filing 
or refusing to file an award, requires a Court-fee of Rs. 4 only 
where the subject-matter exceeds Rs. 25 in value.^^ An order 
refusing an application to set aside an award when the reference 
is in a suit pending before the Court is open to revision, and the 
necessary Court-fee for such a petition for revision is Rs. 4. The 
view taken in Narpat Rai v. Devi Das, supra, was not followed, 
relying upon the decision of the Taxing Officer (Broadway, J.), in 
the case of Jaswant Singh v. Sunder Singh, holding that the 
Court-fee was payable in such cases as on a revision from an order 
not having the force of decree.^® The order refusing the appli¬ 
cation on which a judgment was pronounced by the Court, is quite 
distinct from the judgment pronounced by the Court.^ 


Number. 


14. Application 
to the (High Court 
o f Judicature a t 
Rangoon) for the 
exercise of its revi- 
sional j urisdiction 
under S. 622 of the 
Code of Civil Proce¬ 
dure or S. 25 of the 
Provincial Small 
Cause Courts Act, 
1887, (or S. 25 of 

the Rangoon Small 
Cause Court x\ct 

1920). _ 


When the amount or value 
of the subject-matter in 
dispute does not exceed 
twenty-five rupees. 


When such amount or 
value exceeds twenty- 
five rupees. 


Proper Fee. 


Two rupees 


The fee leviable 
on a memoran¬ 
dum of appeaJ. 


(24) Narpai Eai v. Vevi Das, 9 I.C. 388=4 P.L.B. 1911; foUowed in 

Mathews v. Singleton Benda 4- Co., 108 I.C 382=1928 not« 70 (»)• ^^ 

(25) Kanhayalal Sitaram v. Daulat Bam Ifautiat Bax, 110 I.C. 302— 

(26) Sarl)l>ajan Singh Jai Bam Simgh v. Kalumal Bashesharnath, 111 I. 

0. 145=1929 liah. 369. 

(27) Ibid. 
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Comments. 

832. AMENDMENTS. —By letters patent, dated 11th 
November, 1922, A High Court of Judicature was established at 
Rangoon for these portions of the Provinces of Burma that Avere 
within the limits of the jurisdiction of the Chief Court of Lower 

Judicial Commissioner thereof, and the 
Judicial Commissioner of the Upper Burma. 

The reference in Art. 14, to S. 622, Civil Procedure Code 
(1882), is by virtue of S. 158 of the ucav Code, to be taken to mean 
the corresponding provision in S. 115, of the present Civil 
Procedure Code, (Act V of 1908). 


Number. 


♦15. [Repealed.] 


Proper Fee. 


Table of rates ad valorem fees leviable on the institution of suits. 


When the 
amount or 
value of 
the sub- 
j cct-matter 
exceeds— 

But does 
not 

exceed— 

Proper Fee. 

When the 
amount or 
value of • 
the sub¬ 
ject-matter 
exceeds— 

But does 
not 

exceed— 

Proper Fee 

Rs. 

Ks. 

1 

Rs. A. 

Rs. 


Rs. A. 

% « 

5 

0 6 

190 


15 0 

5 

10 

0 12 

200 


15 12 

10 

15 

1 2 

210 

220 

16 8 

IS 

20 

1 8 

220 

2S0 

17 4 

20 

25 

1 14 

230 

240 

18 0 

25 

30 

2 4 

240 

250 

18 12 

30 

35 

2 10 

250 

260 

19 8 

35 

40 

3 0 

260 

270 

20 4 

40 

45 

3 6 

270 

280 

21 0 

45 

50 

3 12 

280 

290 

21 12 

50 

55 

4 2 

290 

300 

22 8 

55 

60 

4 8 , 

300 

310 

23 4 

60 

65 

4 14 

310 

320 

24 0 

65 

70 

5 4 

320 

330 

24 12 

70 

75 

5 10 

330 

340 

25 8 

75 

80 

6 0 

340 

850 

26 4 

80 

85 

6 6 

350 

360 

27 0 

85 

90 

6 12 

360 

370 

27 12 



7 2 

370 

380 

28 8 

95 

100 

7 8 

380 

390 

29 4 


no 

8 4 

390 

400 

30 0 

no 

120 

9 0 

400 

410 

30 12 


130 

9 12 

410 

420 

31 8 


140 

10 8 

420 

430 

32 4 

140 

150 

n 4 

430 

440 

33 0 

ISO 

160 

12 0 

440 

450 

33 12 

160 

170 

12 12 

450 

460 

34 8 

170 

180 

13 8 

460 

470 

35 4 

180 

190 1 

H 4 


, 



•Art. 15 was repealed by Act XI of 1923, Sch, II. 
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When the 

amount or 
value of 
the sub¬ 
ject-matter 
exceeds— 



610 

620 

630 

640 

650 

660 

670 

6R0 

600 

700 

710 

720 

730 

740 

750 

760 

770 

7m 

790 

800 

810 

820 

830 

840 

850 

860 

870 

880 

890 

900 

910 

920 

930 

940 

950 

960 

970 

980 

990 

1,000 


Rs. 

480 

490 

500 

510 

520 

530 

540 

550 

560 

570 

580 

590 

600 

610 

620 

30 

640 

650 

660 

670 

680 

690 

700 

710 

720 

730 

740 

750 

760 

770 

780 

790 

800 

810 

820 

830 

840 

850 

860 

870 

880 

890 

900 

9l0 

920 

930 

940 

950 

960 

970 

980 

900 

1.000 

1,000 


S. 

A. 

Rs. 

Rs. 

36 

0 

l.luu 

1,200 

36 

12 

1.200 

1.300 

37 

8 

1.300 

1,400 

38 

4 

1.4oO 

1,500 

39 

0 

1,500 

1,600 

39 

12 

1.600 

1.700 

40 

8 

1,700 

1,800 

41 

4 

1,800 

1.900 

42 

0 

1,900 

2,000 

42 

12 

2.000 

2.100 

43 

8 

2,100 

2,200 

44 

4 

2.200 

2,300 

45 

0 

2.300 

2,400 

45 

12 

2,400 

2.500 

46 

8 

2,500 

2.600 

47 

4 

2,600 

2,700 

48 

0 

3.700 

2.800 

48 

12 

2.800 

2,900 

49 

8 

2.900 

3.000 

50 

4 

3,nno 

3,100 

51 

0 

3,100 

3.200 

51 

12 

3.200 

3.300 

52 

8 

3.300 

3,400 

53 

4 

3.400 

3,500 

54 

0 

3.500 

3.600 

54 l2 

3,000 

3,700 

55 

8 

3.700 

3,800 

56 

4 

3.800 

3.900 

57 

0 

3.900 

4,000 

57 l2 

4,000 

4,100 

58 

8 

4.100 

4,200 

59 

4 

4.200 

4.300 

60 

0 

4.300 

4,400 

60 12 

4,400 

4.500 

61 

8 

4.500 

4.600 

62 

4 

4,600 

4.700 

63 

0 

4,700 

4,800 

63 

12 

4.800 

4,900 

64 

8 

4,900 

5,000 

65 

4 

5.000 

5.250 

66 

0 

5.250 

5,500 

66 

12 

5.500 

5,750 

67 

8 

5.750 

6.000 

68 

4 

6.000 

6.250 

69 

0 

6.250 

6.500 

69 

12 

6.500 

6,750 

70 

8 

6.750 

7,000 

71 

4 

7.000 

7.250 

72 

0 

7,250 

7,500 

72 

12 

7,500 

7,750 

73 

8 

7.750 

8.000 

74 

4 

8.000 

8.250 

75 

0 

8,250 

8,500 

80 

0 

8,500 

8.750 


8.750 

9,000 


Rs. A. 
85 0 
90 0 
95 0 
100 0 
105 0 

no 0 

115 0 
120 0 
125 0 
130 0 
135 0 
140 0 
145 0 
ISO 0 
155 0 
160 0 
165 0 
170 0 
175 0 
180 0 
185 0 
190 0 
195 0 
200 0 
205 0 
210 0 
215 0 
220 0 
225 0 
230 0 
235 0 
240 0 
245 0 
250 0 
255 0 
260 0 
265 0 
270 0 
275 0 
285 0 
295 0 
305 0 
315 0 
325 0 
335 0 
345 0 
355 0 
365 0 
375 0 
385 0 
395 0 
405 0 
415 0 
425 0 
435 0 
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When tile 
amount or 
• value of 
the sub¬ 
ject-matter 
exceeds— 




12,000 

12.500 
13.000 

13.500 
14,000 

14.500 
15.000 

15.500 
16.000 

16.500 
17.000 

17.500 

iH.noo 

18..500 

iQ.ono 

19.500 



36.000 
38,000 
40.000 
42.000 
44.000 
46.000 
48 000 
50.000 
55,000 
60.000 
65 000 
70,000 
75.000 
80.000 
85.000 
90,000 
95.000 
1.00.000 
1.05,000 
1,10.000 
1,15.000 
1.20.000 


Rs 

9.250 

9.500 

9.750 

10,000 

10.500 
11,000 

11.500 
12 000 

12.500 
13.000 

13.500 
14.000 

14.500 
15.000 

15.500 
16.000 

16.500 
17.000 

17.500 
18.000 

18.500 
19.000 
10.'^00 
20.000 
21.000 
22.000 
23.000 
24.000 
25,000 
26 000 
27.000 
28.000 
20.000 



Rs. A. 
445 0 
455 0 
465 0 
475 0 
490 0 
505 0 
520 0 
535 0 
550 0 
565 0 
580 0 
595 0 
610 0 
625 0 
640 0 
655 0 
670 0 

685 0 

700 0 
715 0 
730 0 
745 0 
760 0 
775 0- 
795 0 

81S 0 

835 0 
855 0 
875 0 
895 0 
915 0 
935 0 
955 0 

975 0 

995 0 
1.015 0 
1.035 0 
1.055 0 
1,075 0 
K005 0 
1,115 0 
1,135 0 
1.155 0 
1.175 0 
1.200 0 
1,225 
1.250 0 
1,275 0 
1,300 0 
1,325 0 
1,3.50 0 
1.375 Q 
1,400 0 
1,425 0 
1,450 0 
1,475 0 
1,500 0 
1,525 0 
1,550 0 


Rs. 

1,25,000 
1.30,000 
1,35,000 
1.40,000 
1,45,000 
1,50,000 
1,55,000 
1,60.000 
1.6.5,000 
1,70.000 
1.75.000 
1.80.000 
1,85.000 
1.90.000 

1 . 05 .000 
2.00.000 
2,0.5.000 
2,10.000 
2.15.000 
2 . 20.000 
2.25.000 
2.30.000 
2.35.000 
2.40.000 
2,45 000 
2,50.000 
2.55.000 
2 60.000 
2,65.000 
2.70,000 
2.75.000 

2,80 oon 

2,85.000 

2-90.000 

2,95.000 

•^00,000 

3,05,000 

3.1 {‘,000 

3,15.000 

3.20.000 

3.25,000 

3,30.000 

3.35.000 

3,40.000 

3,45.000 

3,50.000 

3,^5,000 

3,60.000 

3.65.000 

3.70.000 

3.75,000 

3.80,000 

3,85,000 

3,90,000 

3,9.5,000 

4,00,000 

4,05,000 

4,01.000 


Rs. 

1,3o,C0O 

1 . 35.000 

1,40.000 
I !>-’5.000 
1.50.000 

1 , 55.000 

1,60.000 

1,65,000 

1.70.000 

1.75.000 

1.80.000 

1,85,000 

1.90,000 

1,95.000 

2.00.000 

2.05.000 

2,10.000 

2,15.000 

2,20,000 

2.25.000 

2.30.000 

2,35.000 

2,40,000 

2,45.000 

2,50.000 

2,55.000 

2,60.000 

2.65.000 

2.70.000 

2.75,000 

2,80.000 

2.8c,roo 

2,90.000 

2.95.000 

3.00.000 

3.05.000 

3.10.000 

3.15,000 

3,20.000 

3.25.000 

3.30,000 

3.35,000 

3.40.000 

3.45.000 

3.50.000 

3.55.000 

3.60.000 

3,65.000 

3 70.000 

3,75.000 

3,80.000 

3,85.000 

3.90,000 

3,95000 

4.00.000 

4,05.000 

4,10,000 


Rs. A. 

1.575 0 
1,600 0 
1.625 0 
1.650 0 
1.675 0 
1.700 0 
1.725 0 

1,750 0 

1,775 0 
1.800 0 
1,825 0 
1,850 0 
1,875 0 
1.900 0 
1.025 0 

1,050 0 

1.975 0 
2.000 0 
2.025 0 

2.050 0 

2.075 0 
2.100 0 
2.125 0 
2 , 1.'^0 0 
2,175 0 
2,200 6 
2.225 0 
2,250 0 
2.275 0 
2,300 0 
2,325 0 
2.350 0 
2.375 0 
2,400 0 
2,425 0 
2.450 0 
2.475 0 
2,‘too 0 

2.525 0 
2.550 0 
2.575 0 
2,600 0 
2.625 0 
2.650 0 
2.675 0 
2.700 0 
2.725 0 
2,750 0 
2,775 0 
2,800 0 
2.825 0 
2.850 0 
2.875 0 
2,900 0 
2.925 0 
2,950 0 
2,975 0 
3,000 0 
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Number. 


1. Application or 
petition. 


Proper Fee. 


(a) When presented to One anna, 
any officer of the Cus¬ 
toms or Excise Depart¬ 
ment or to any Magis¬ 
trate by any person hav¬ 
ing dealings with the 
Government, and when 
the subject-matter o f 
such application relates 
exclusively to those dea¬ 
lings; 


or when presented to any ! 
officer of land-revenue 
by any person holding 
temporarily settled land 
under direct engagement 
with Government and 
when the subject-matter 
of the application or 
petition relates exclu¬ 
sively to such engage¬ 
ment ; 


or when presented to any 
Municipal Commissioner 
under any Act for the 
time being in force for 
the conservancy or im¬ 
provement of any place, 
if the application or 
petition relates solely to 
such conservancy or im¬ 
prove or improvement; 


or when presented to any 
Civil Court other than 
principal Civil Court of 
original jurisdiction or 
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Number. 


Proper Fee 


1. Application or 
petition— {Conld,) 


to any Court oi Small (Jne anna. 

Causes conslitulcdundcr 

Act XI of 1865, or under i 

Act XVI of 1868, section 

20, or to a Collector or 

other officer of revenue 

in relation to any suit or 

case iii which the amount 

or value of the subject- 

matter is less than fifty 

rupees; 

or when presented to any 
Civil, Criminal or Re¬ 
venue Court, or to any 
Board or Executive 
Officer, for the purpose 
of obtaining a copy or 
translation of any judg¬ 
ment, decree or order 
passed by such Court, 

Board or officer, or of 
any other document on 
record in such Court or 
Office. 

(I)) When containing a ‘Eight annas, 
complaint or charge of 
any offence other than 
an offence for which 
police- officers may, 
under the Criminal Pro¬ 
cedure Code,arrest with¬ 
out warrant, and pres¬ 
ented to any Criminal 
Court; 

or when presented to a 
Civil, Criminal or Re¬ 
venue Court, or to a 
Collector, or any Re¬ 
venue-officer having 
jurisdiction equal or 
subordinate to a Collec¬ 
tor, or to any Magis¬ 
trate in his executive 
capacity and not other¬ 
wise provided for by 
this Act; 


648 


The Court Fees Act. 


[ScH. IL 


Number. 


Proper Fee. 

1. Application or 
petition— {Contd.) 

or to deposit in Court 
revenue or rent; 

Eight annas. 

1 

or for determination by a 
Court of the amount of 
compensation to be paid 
by landlord to his tenant. 


• 

(c) When presented to a 
Chief Commissoner or 
other Chief Controlling 
Revenue or Executive 
Authority, or to a Com¬ 
missioner of Revenue or 
j Circuit, or to any chief 
officer charged with the 
executive administration 
of a Division and not 
otherwise provided for 
by this Act. 

One rupee. 

1 


833. AMFNDMCNTS.— (1) The words *^or to any Canton^ 
ment Magist 1 ^ate sitting as a Court of Civil Judicature under 
Act III of 1859”, in the second column of the fourth paragraph in 
Cl. (a), have been repealed by the Cantonment Act, XIII of 1889. 

(2) **Act XI of 1856,” stands repealed, by the Provincial 
Small Caiuse Courts Act, IX of 1887: 

(3) For “Aci XVI of 1868, S. 20,” read. Sec. 25 of the 
Bengal, Agra and Assam Civil Courts Act, XII of 1887. 

834. PROVINCIAL AJMCENDMENTS. —This schedule has 
been amended in Bengal, by Act IV of 1922; in Bihar and Obissia, 
by Act II of 1922; in Bombay, by Act II of 1923; in Madras, by 
Act Vof 1922; in Punjab, by Act VII of 1922; and, in United 
PBO\aNCES, by Act III of 1932, by which the fees have been 
enhanced as noted in the table aniei 

Besides the enhancement iof fees, the following changes 
have been made locally in the various provinces by the above- 
mentioned Amending Acts:— 

(i) Bengal. —In Cl. (<03), the words viemher of a District 
Board** are inserted after the words ‘^Municipal Commissioner”. 

In CL (h), a fee of ‘*One Rupee** is prescribed for “a com- 
plcd/nt to a Crimimal Court;** and, a fee of ^^annas twelve** in the 
cdiSQ ot**other applications.** 
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(ii) Bombay.— By Act II of 1932. (Bonibav), a nevy 
CLAUSE {<wi) has been enacted, prescribing a fee ot‘ ‘ annas four’' 
on an “application to the Collector or other Revonuc Officer for 
assistance .under S. 86 of the Bombay Land llevenue Code." 


The fourth paragraph op Cl. {<i) has been amended to 
include a petition to a Collector or other Officer of Revenue in 
relation to a suit or case, other than an application for assi.slance 

under S. 86, Bombay Code, tlie subject-matter of which is l(‘ss 
than Rs. 50. 


Clause {a) has been amplified to include a petition for 
revision, and the fees have been enhanced according to the value 
of the subject-matter. 

(iii) Madras. —In Cl. (6) a fee of o?ic rupee on a criminal 
complaint, and a fee of anyias twelve for other applicaiions has 
been prescribed. 

Clause (d) has been amplified to include a petition for 
revision, and the fees have been enhanced according to the value 
of the subject-matter. 

(iv) Punjab.—Clause (d) has been amplified to include 
petitions under the Indian Companies Act for winding up of a 
company and for taking other judicial action under the same Act. 

The fee has been fixed in the former case at Rs 100 and in the 
latter at Rs. 5. 


(v) United Provinces.—Clause (d) has been amended so 
as to include a petition for revision of judgment or order, to the 
Board of Revenue, a petition for winding up of a company under 
the Indian Companies Act to the High Court, and a petition for 
Revision to the High Court. 

835. SCOPXj of the ARTICLE.—This article applies 
to applications or petitions to the several authorities set out in 
column 2 of the article, when such applications or petitions are 
not othenvise specifically provided for in any of the succeeding 
articles, in the main Acts or local amendments effected by the 
various Provincial Legislatures. 

This article is divided into four parts. 

Part A, deals with two api>lications (requiring a fee of 
one anna) divided into five heads, viz., appliqations 
to (1) Customs or Excise Department and to Magis¬ 
trates in connection with dealings with Government; 
(2) any officer of Land Revenue, by a person holding temporarily 
settled land under direct engagement with Government; (3) any 
Municipal Commissioner, (or member of District Board) for con¬ 
servancy or improvement; (4) any Civil, Criminal, or Revenue 
Court for a copy of judgment or order; (5) any Civil Court. 
Small Cause Court or Collector Avhen the subject-matter is less 
than Rs. 50. 

- Part B, one rupee applications, is divided into four heads 
viz., complaints before Criminal Courts for non-eognizable 
0—82 
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offences; applications made to Civil, Criminal or Revenue Courts 
not otherwise provided; (3) applications for deposit of rent or 
revenue; (4) applications for determining compensation to be 
paid to the tenant by the landlord. 

Part C, one rupee applications, is divided into three heads, 
viz., (1) Applications to Chief Commissioner or Divisional Com¬ 
missioner. (2) applications to the Chief Controlling Revenue or 
Executive Authority; (3) Applications made to an officer charged 
with executive administration of a division. 

Part D, Two rupee applications, applies to High Courts. 

836. “APPLICATION’*. —The term “application** in 
this schedule must be construed to mean an application in writing.^ 
The description of a document, delivered to the Court under S. 40 
of the Code of Civil Procedure Code (1882) (O. 3. R. 5) is neither 
a petition nor an application within the meaning of this Act.^ An 
application for refund of stamp duty need not be made in writing 
but if made in writing, a Court-fee stamp would be necessary. 
However, a Government Notification No. 358, dated 10th September, 
1921, remits fees previously chargeable under Art. 1 (d). (ii), of 
Sch. H of the iMadras Court-Fees (Amendment) Act, 1922 (V of 
1922) on applications or petitions presented to the High Court 
for refund of Court-fees paid under a mistake, or by misdirection.'* 
A memorandum of objections filed under O. 4i, R. 26 of the 
Civil Procedure Code, is not to be treated as a petition presented 
to the High Court.^ 

837. Clause (a). —The following applications or petitions 
have been held to fall under Art. 1 (a), of Sch. II, of the Court- 
Fees Act. 

(1) A petition for a new trial in a Small Cause Court.® 

(2) An application for a probate of a will, or Letters of 
Administration, comes under the provision made in Art. 1, Sch. II 
of the Act, for common applications and petitions.'^ 

(3) An application to the High Court for certified copies 
of the decree and judgment may be engrossed on a stamp of one- 
anna.^ Similarly, application for certified copies of order of 


(1) 2 N.W.P. H.C.R. 418; also see Lachmidiand Sirachcund v. Tulca- 
ram^ 16 Bom. 700. 

(2) 5 B.H.C.R. A.C. 101. > 

(3) Bhikoo MooUa, 9 W.R. 357. 

(4) Court-Fees Act, p. 434. 

(5) Bamodar Prasad Masudan Singh, 105 I.C. 108=1928 Pat. 85; also 
see Mahomed SahimuUah v. Khalilulrahman, 1932 AU. 526=54 All. 465=140 
I.C. 47=1932 A.L.J. 149. 

(6) Choialal Jamnadas v. BuTakidas, 7 B.H.C. A.C. 109. 

(7) Judoonath v. Bungshcedhur, 15 W.R. 40. 

(8) Turif Biswas, 7 W.R. 455; also see BasantM v. Commissioner of 
Incomc'tax, 1932 Pat. 103. 
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-Ajit. 1.] Applications not I^equiring Stamp. 

Assistant Commissioner of Income-Tax should bear two annas 
Court-iee stamps. 

(4) An appeal aprainst an order ausolitte for foreclosure 
or sale, comes under Art. 1, Sch. II of the Act.« 

(o) A JMemorandum of appeal af»:ainst an order ix probate 
PROCEEDINGS is govcmed by Art. 1, Sell. II of the Act.^o But a 
contrary view was taken in an Allahabad case.“ 

(6) Applications for issue of Fire Ar.ms Licenses, are to be 
made on one anna Court-fee stamped paper.’- But vide Appen¬ 
dix, for reductions and remissions. 

(7) Applications or petitions to v AIunicipal Co.mmittee 

except when they are against taxes, for refund of octroi, or relate 
to conservancy fee.’^ 

(8) A PETITION TO A Cantonment :\I.vgistrate or to the 
Secretary, Cantonment Board.’^ 

838. APPLICATIONS WHICH NEED NOT BE STAMP- 

—(1) Certificates of payment of adjustment under O. 21, 

R. 2, Civil I rocedure Code, are not chai’geable as petitions to 
Court. 

(2) An inventory annexed to an application for attach¬ 
ment is not itself an application requiring stamp duty.’’’ 

(3) An application for return of a document (by any 
person entitled to have it back), need not be in writing.’^ 

(4) An application for the -vdjournment op an Income- 
Tax appe.vl;’® or an application to inform the Coui-t about the 
'Compounding of a compoundable offence.’® 

(5) A report by an Inamdar on attaching the property of 
a defaulter under the Bombay Land Revenue Code, S. 90.-® 

(6) A notice required by S. 33 of the Bombay District 
Manual Act.^’ 

_ 

(9) Bdlmvlcand v. Jlaji Hasan Ali, 14 C.P.L.R. 100. 

(10) Rodrioiics v. Mathias, 9 I.C. 538=21 M.L.J. 481=(1911) 1 M 
'VY.N. 237=9 M.L.T. 314. 

(11) Miss Eva Mount Stephens v. Hunter Garnett Onne, 22 I.C. 98=35 
All. 448 {Held, that an order refusing grant of Letters o(f Administration 
•with vnW annexed, is appealable as a decree, and requires a Court-fee of 
Rs. 10 under Art. 17 (vt). Schedule II of the Act). 

(12) I. G. Note No. 3103, dated 16th August, 1909. 

(13) C. P. Circular No. 11, dated 10th November, 1896, from the Super¬ 
intendent of Stamps to Deputy Commissioueis, 

(14) Punjab Stamp Manual, p. 29. 

(15) All High Court Circular Letter No. 6 of 1888. 

(16) AU High Court Circular Letter No. 13 of 1881. 

(17) B. G. Resolution No. 66, 5th June, 1888 B.D. 

(18) Ibid. 

(19) Ibid. 

(20) B. G. Resolution No. 987, dated 11th June, 1882, J.D. 

(21) B. G. Resolution No. 4408, dated 19th June, 1884, J.D. 
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(7) An application for the doing of a thing which the 
Court or ofticer is bound to do, e.g., application by a witness for 
RETURN OF DOCUMENTS filed by him in obedience to a summons, is 
not chargeable with stamp duty.-- 

(8) An application by an auction-purchaser for a certi¬ 
ficate OF saijE need bear no stamp, since it is not even required 
to be in writing.-^ 

839. CLAUSE (b). —The following applications have 
been held liable to Court-fee, under this clause. 

(1) An APPLICATION to FILE AWARD of arbitrators under 

Seh. II, para. 20, Civil Procedure Code, is liable to stamp duty 

of eight annas under Art. 1 (b), of Seh. II of the Jlct.^-* The 

proper Court-fee upon an application to file an award, is the 

Court-fee prescribed for applications, and not the Court-fee upon 
a plaint.2^ 

(2) An Application to set aside award, if made in writing 
must be stamped under Art. 1 (6) of Seh. II of the Aet.^*^ 

(3) An Appplication to withdraw suit, stamped as an 
agreement presented to a District Coui-t by the parties to a suit 
falls under Art. 1 (6) of Seh. II of the Act.-^ Where the parties 
to a suit came to an oral agreement and thereupon presented a 
PETITION to Court praying for a decree in accordance therewith, 
the petition was hold to require the ordinaiy Court-fee label. 

(4) A PETITION under GUARDIAN AND WaRDS ACT, should 
not be treated as a plaint in a suit, and requires a Court-fee 
stamp as prescribed under Sch. II, Art. 1 (b).-® 

(5) An appeal to a special Judge in a proceeding for 
SETTLEMENT OF RENTS uiidcr Bengal Tenancy Act, which is not a 
suit, is nothing more or less than an application, and coiivsequently, 
is subject to a fee prescribed under Art. 1, Cl. (b) (2), Sch. II 
of the Act.®° 

(6) An Application for review of an Interlocutory 
ORDER, not ending in a decree, does not fall under Arts. 4 and 5 
of Seh. I of the Act; but is governed by Sch. II, Art. 1.^^ 

---— . . . . -n 

(22) 15 W.R. 237. 

(23) Hira v. Tehchand, 13 Bom. 670. 

(24) Dharam Das v. Aju^hia Pcrsliad, 70 P.R. 1881. 

(25) Bijadlmr v. Manohar, 10 Cal. 11. 

(26) Adamali v. A}>dul AU, 107 I.C. 223=1928 Siml 87. 

(27) Reference under Stamp Act, S. 46, 8 Mad. 15 (F.B.). 

(28) Also see and of. 42 I.C. 1008=40 All. 19=15 A.U.J. 846; also 
see Puncharum v. &innesh, 8 W.R. 214 (a razeenamah stating satisfaction 
of claim and withdravring the suit, held rather of the nature of an appli¬ 
cation than of an agreement). 

(29) In re Anonymous, 6 P.R. 1873 (A petition under Guardian and 
Wards Act). 

(30) Dpadhya Thakur v. PersidJi Singh, 23 Cal. 723 (F.B.). 

(31) 1892 B.P.J., p. 383; followed in 1 I.C. 999=31 All. 262=6 A. 
li.J. 151. 


Art. 1.] 


Clause (d) . 


653 


(7) An application by a person holding a claim on pro¬ 
perty attached in execution of dccree.^- 

(8) An APPLICATION FOR THE ASSISTANCE OF A COLLECTOR 

in ejecting a ryot is not a suit, and the revenvu‘ Courts should 
receive such applications upon a stamp of eight annas. 

(9) An application by a lAivibardur for a warrant against 
a revenue defaulter.’^-* 

840. CLAUSE (c). —This clause does not apply to (a) 
petitions presented to Lieutenant-Governor, {h) to applications 
of every description presented to a Chief Commissioner or other 
Revenue, or Executive Authority. It applies only to i)eiilions and 
applicatio»B in connection with the procei'Din(js taken before 
the Chief Commissioner or other authority specified in the 
clause, with a view to tlie exercise or non-exercise of some power 
or authority conferred upon him by some law or nde having the 
force of law.^® 

841. CLAUSE (d). — (1) An application for restoration 
OP an appeal dismissed for default in payment of paper book costs 
does not come within O. 47, R. 1, nor is it one of review for judg¬ 
ment within the Court-Fees Act, and it is sufficient if it is stamped 
with Court-fee of Rs. 2 only.^** 

(2) Where an appeal is dismissed for default of payment 
of initial deposit, an application to re-admit under O. 41, R. 19, 
read wdth S. 151, Civil Procedure Code, is sufficiently stamped 
with a Court-fee of Rs. 2. Arts. 4 and 5 does not govern 
such an application.^^ 

(3) A memorandum of cross-objections on question of 
costs only, requires a Court-fee of Rs. 2 only under Art. 1 (d), 
Sch. II of the Act.^® 

(4) A second appeal from an order rejecting an appli¬ 
cation for execution of a partition decree under the Gujarat 
Taluqdari Act (Bombay Act VI of 1888), is not within the 
contemplation of Art. I, Sch. I, but is an application falling under 
Art. I, Sch. II of the Act and a Court-fee stamp of Rs. 2 w'as 
:accordingly held sufficient.^® 


(32) Hal Mulcand v. Naji Masanali, 14 C. P. L. R. 100. 

(33) Peary Mohan v. Kena Bewah, 11 W.R. 90=2 B.L.R. 226. 

(34) Punjab Financial Commissioner's Circular No. 41, dated Ist De¬ 
cember, 1884. 

(35) J. C. Resolution Fin. and Com. Dept. No. 3790, S. R. 27th July, 
1894. 

(36) Nalini Snndari v. Narendra Chandra^ 1932 Cal- 641=141 I.C. 
305=36 C.W.N. 246. 

(37) Earidasi v. Sajani IfoJuxn, 1932 Cal. 770=36 C.W.N. 564=55 
O.D.J. 314=138 I.C. 393=59 Cal. 1334. 

(38) Kamal Evmari v. Eangpur Bank, 1921 Cal. 55=25 C.W.N. 934j 
compare 1926 Lah. 645; 19 Mad. 350; 1929 Pat. 286. 

(39) Jawsang Beoahhai v. GoyahJiai, 16 Bom. 408. 
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(5) A memorandum of appeal, against an order in 
PROBATE PROCEEDINGS is govemed by Art. 1, of Sch. II of the 

Court-Fees Act."*® 

(6) A memorandum of appeal presented to High Court 
from an order of the District Judge granting Letters of Admini¬ 
stration is chargeable with a Court-fee of Rs. 2, under this 
clause.^^ But, in a later case the view taken was that an order of 
District Judge refusing to grant Letters of Administration 
with a copy of the will annexed is a decree, and the Court-fee 
payable on appeal is Rs. 10, under Art. 17 (vi), as it is impossible 
to estimate the subject-matter in dispute at a money-value."^" 

(7) An APPLICATION for re\usion of an order passed by 
the Cantonment Magistrate in exercise of Small Cause 
powers, which is admissible under S. 86 of North-West Frontier 
Province Regulation, and is admitted under S. 25 of the Provincial 
Small Cause Courts Act, should be charged with a stamp of Rs. 2 
under this clause,^^ 

(8) Applications under S. 115, Civil Procedure Code. 
Revision petition is only like other petitions to High 
Court: and the fee under the main Act is Rs. 2; but 
in Bihar and Orissa, and Bombay it is Rs. 3; in Bengal 
and jMadras, when the value of the suit to which an order relates 
does not exceed Rs. 1,000, the fee is Rs. 5; and. when the value of 
the suit becomes Rs. 1,000, the fee is Rs. 10; but otherwise it is Rs. 2. 
In Punjab, under the Indian Companies Act, for winding up a 
company Rs. 100; under the same Act for some other judicial 
action, Rs. 5 and in all other cases Rs. 2. 

(9) Applications against orders under S. 476 of the 
Crimin.vl Procedure Code, come under S. 115, Civil Procedure 
Code, as it is a case decided within the meaning of this section, and 
it has been held that the High Court has no jurisdiction under 
S. 439, Criminal Procedure Code,^^ to revise such orders passed 
BY Subordinate Cmn Courts.^® 


(40) Rodrigues v. ^lailiigSy 0 I.C. 538 (citing 16 Bom. 408 and 23 Cal. 
723). 

(41) Lee v. Sardy, 9 A.W.N. 27. 

(42) Mount Stephens v. H. G. Orme, 22 I.C. 98=35 All. 448. 

(43) 3 P.L.R. 1914 (N. TV. F. B.). 

(44) Ram Rrasad v. Sorha Roy, 1 C.TV.N. 400; Gurucharan v. Girija 
Smndari, 29 Cal. 887=7 C.TV.N. 112; Raindin v. Sewa Baksh, 6 I.C. 473= 
37 Cal. 714=14 C.TV.N. 806; liar Prasad v. Emperor, 19 I.O. 197 (204) 
=40 Cal. 477=17 C.L.J. 245=17 C.TV.N. 647; Public Prosecutor v. 
Ram Udar Singh, 28 I.C. 334=19 C.TV.N. 447=21 C.L.J. 98; Budhu 
Lall V. Chotu Gope, 41 I.C. 313 (318)=21 C.TV.N. 654=25 C.L.J. 401; 
Jaimuddin v. KeramatuUah, 71 I.C. 595=1924 Cal. 641 (1); compare Salig 
Ram V. Ramji Lai, 28 All. 554=3 A.L.J. 394=1906 A.TV.N. 103 (sanction 
granted under S. 195, Criminal Procedure Code); and Chatiu Gope v. Budhu 
Lai, 36 I.C. 472=43 Cal. 597 (sanction granted under S. 195, Criminal 
Procedure Code). 

(45) Ibid. Valabdas v. Maung. Batham, 85 I.C. 362 (8. 25, Provincial 
Small Cause Courts Act); Manwari Lat v. Jhunka, 92 I.O. 454; Eoujdar Rai 
V. Emperor, 90 I.C. 445 (Collector acting as a Revenue Court: !High Courts* 
power of superintendence exercisable under S. 115, C.P. Code). 
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(10) Application under Trust Act (1882), S. 34 or S. 74, 
for summary disposal, may be stamped under Ait. 1 (d) as 

amended.^® 


Number, 


Proper Fee, 

1-A. Application to 
any Civil Court that 
records may be called 
for from another 
Court. 

When the Court grants 
the application, and is 
of opinion that the 
transmission involves 
use of the post. 

Twelve annas in 
addition to any 
fee levied on the 
a p p 1 i c a tion 
under clause(a) 
clause (b), or 
clause {d) of 
of Article 1 of 
this Schedule. 
[One rupee—Hi- 
har and Orissa.] 
[One rupee two 
annas — United 
Provinces.] 

842. AMENDMENT. —This article was inserted by Act 
XIV of 1911. The aiticle has been locally amended by the Bihar 
and Orissa Court-Fees (Amendment) Act II of 1922,'and United 
Proyinces Act III of 1932, as noticed in column 3: 

In Madras the rules proyided for the deposit in Court of a 
sum sufficient to repay the postage of the records sent for, to and 
from the Court; but since the Court-Fees Amendment Act, 1911. a 
fixed fee of annas twelye is to be levied in place of postal charges. 

Number. 


Proper Fee. 

2. Application for 
leave to sue as a pau¬ 
per. 

3. Application for 
leave to appeal as a 
pauper. 

• • » • 

(a) When presented to ' 
a District Court. 

Eight annas. 

One rupee. 


{b) When presented to 
a Commissioner or a 
High Court. 

Two rupees. 

Comments. 

843. SCOPE. —These articles provide for 
applications to sue as a pauper (O. XXXIII, 

proper fee on 
Civil Procedure 


(46) Mohammed Sadiq Ali Khan v, Kazim Ali Khan, 1934 Oudh 118 (2). 
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Code); and on application for leave to appeal as pauper (O. XLIV, 
Civil Procedure Code); 

An Appplication for Review presented in a suit in fonna 
pauperis, like the plaint in the suit is not liable to any Court-fee.^"^ 

An application to continue in forma pauperis a suit or appeal 
on which institution fee has been paid is liable to Court-fee as an 
ordinarj" application under Sch. II, Art. 1. 


Number. 


Proper Fee. 

4. Plaint or memo-| 

• « • • 

Eight annas. 

randum of appeal in a 
suit to obtain posses¬ 
sion under Act No. 



XVI of 1838, or [the 
Mamlatdars’ Courts 
Act, 1876.1 

1 



844. AMENDMENTS. —By the Repealing and Amending 
Act XII of 1891, the words “the Mamlatdar*s Courts Act, 1876, 
have been substituted for the words and figures, “Bombay Act 
V of 1864 (to give Mamlatdar's Courts Jurisdiction in certain 
cases to maintain existing possession or to restore possession to 
any party dispossessed otherwise than by course of law). 

The Mamlatdar's Courts Act, 1876, is now the Bombay 
Mamlatdar's Courts Act, 1906 (Act II of 1906). This Act applies 
only to the Bombay Presidency. 

This Article has been omitted in Madras Act V of 1922. 

Where a review application relates only to a portion of the 
judgment in appeal, the Court-fee payable on such application for 
review is the Court-fee payable on the memorandum of appeal in 
which the judgment is sought to be reviewed and not only on the 
relief sought in the application.^® 


Number. 

• 

Proper Fee. 

5. Plaint or memor- 
Jandum of appeal in a 
suit to establish or 
disprove a right of 
occupancy. 

« ■ • • 

Eight annas. 

[One Rupee- 
Pun jab.] 
[Twelve annas. 
U. Provinces. ] 


(47) Vmda Bibi v. Nairtut Bibi, 20 All. 410. 

(48) Ibrahim AXi v. Ahsan Sussain, 1033 Nag. 207 (citing 31 All. 294 
tmd 1930 C&\. 631 )i 
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Bail-Bonds. 

845. LOCAL AMENDMENTS,—(1) The wo.rk “n.. 
cross-objection,” have been inserted after the words ‘‘Memo 
random of Appeal” by Act 11 of 1922. Bihar and OHssa- unTjn 

has been made by l irtue of U-i V 
of 1922 Madras), enacting that the words ‘ Memonimlum of 
appeal shall include ‘‘Memorandum of cross-objection ” (2) The 
fee has been enlumced, in Punjab and United Provinces In 

Act MI of 1922 (Punjab) and Act III of 1932 (United 
Provinces), respectively. 1 united 

1 Tli's article applies to (1) a.suit. or appeal 

(2) bj a landlord or a tenant, (3) for the purpose of establi^iiiiff 
oi disproMug a title to occupaney rights. It is to be distinguished 

^ 'i ' applies to suits by a tenant against the land¬ 
lord to lecoier ihe occupancy of immoveable property from which 
the tenant has been illegally ejected by the landlord.^ A suit for 
decl.vratiox of OCCOT.INCY RIGHTS, Under the provisions of S 95 
Agra Tenancy Act. is governed by this article ;■*» but a suit by a 
landlord to eject a tenant, does not fall under this article, merely 
because the tenant as a defendant in the suit sets up a claim to a 
light of occupancy.^ The application of Art. 5 depends upon 
character of suit and not upon the scope of appeal, e.gi., it does 
not apply to suit for recovery of possession.! 


Number. 


6. Bail-bond or 
other instrument of 
obligation given in 
pursuance of an order 
made by a Court or 
Magistrate under any 
section of the Code of 
Criminal Procedure, 
1898 or the Code of 
Civil Procedure, 1908, 
and not otherwise pro¬ 
vided for by this Act. 



Proper Fee. 


Eight annas. 


One Rupee— 
Bom ba\\ 
Twelve annas- 
U. Provinces. 


847. AMENDMENTS.—This article was substituted for 
the old Art. 6, which contained the words ‘'Bail-bond or other 
instrument of obligation not otherwise provided for by this Act 
when given by tlie direction of any Court or executive aiUlioiity/^ 
by S. 2 of the Repealing and Amending Act fAct, XVTT 
of 1914) : _ 

(49) Jiatan Singh v. KhanJearan, 44 I.C. 608=40 All. 358=16 A.L.J. 

167. 

(50) Brahmayya v. LaJcshmiinofrasimhan, 16 Mad. 310; compare Bihi v 
Marfan, 11 O.L.R. 91 (suit to eject a tenant at -will; object to contest 
claim as to occupancy rights). 

(1) Hdladhar v. Sheikh Mongol, 1931 Cal. 333=126 I C 777—^14 n 
W.N. 217. ’ 

0—83 
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The fee has been enhanced in Bombay, to one rupee, and in 
United Provinces, to annas twelve, by Act II of 1932, and Act III 
of 1932, respectively. 

848. SCOPE. —This article, as amended, applies only to 
bail-bonds, and other instruments of obligation under the 
Criminal Procedure Code, or under the Civil Procedure Code.^ It has 
been ruled in Madras that as the Civil Procedure Code does not apply 
to the village Courts at all, a security bond taken by a village 
Court under S. 53 of the Madras Village Courts Act (I of 1889), 
does not come ^nder Art. 6 of the Court-Fees Act,® and has to be 
stamped under Ai*t. 46 of Sch. I, A of the Madras Stamp Act as 
amended, which speaks of *‘security-bonds or moilgage-deeds 
executed by way of security for the due execution of an office, or 
to account for money or other property received l)y virtue 
thereof.”^ It has been held by the Bombay High Court, that docu¬ 
ments of security for the performance of the decree of a small 
cause court, when an application is made for an order to set aside 
a decree passed ex parte or for a review of judgment, are not 
documents taken under the Code of Civil Procedure, but under 
S. 17 of the Provincial Small Cause Courts Act, consequently, they 
do not fall under Art. 6, Sch. II, of the Court-Fees Act.® 

849. BONDS UNDER CRIMINAL PROCEDURE CODE.— 

Bail-bonds may be required under S. 499. of the Criminal Pro¬ 
cedure Code, in a form given in Form No. 42, Sell. V of the 
Code, which provides for a money penalty.® These bonds may not 
be limited to appearance before a Court.” but they are conditional 
as to time and place mentioned in the bond.® Chapter XUII of 
the Criminal Procedure Code makes general provisions as to bonds. 
But there are special provisions in Ss. 108 to 110, for bonds to 
keep the peace, or be of good behaviour, (Forms X and XI of 
Sch. V) ; and under S, 169 (Form XXV, of Sch. V) ; and for 
appearance of complaints and witnesses before a Magistrate, under 
S. 170, Criminal Procedure Code, (Form XXVI of Sch. V) ; and, 
bonds for suspension of execution of senten(;>e under S. 388, 
Criminal Procedure Code (Form 57 of Sch. V). 

Under S. 19 (XV), bail-bonds in criminal eases, recog¬ 
nizances to pro.secute or give evidence, and recognizances for 
personal appearance or otherwise are exempt from fee. And. 
the Government Notification No. 4650, dated 10th September. 
1889, exempts security bonds for keeping the peace, or good 
behaviour of pei-sons other than the executants. Thus, as pointed 


(2) CheedeVa v. Annureddi, 1927 Mad. 377=52 M.U.J. 153=100 T.O. 
545=1927 M.W.N. 281=30 M.L.T. 125=25 M.Ii.W. 246. 

(3) Sanlcaran Nair v. Atchuthan, 1923 Mad. 651=46 Mad. 734; cited 
in 1927 Mad. 377=100 I.C. 545 (P.B.), supra. 

(4) rbid. 46 Mad. 734; and 1927 Mad. 377 (F.B.). 

(6) Bombay Printed Judgments, 1897, p. 167. 

(6) Katty, 1 Cr.L.J. 854. 

(7) Kanshi, 14 Cr.L.J. 631. 

(8) Chattar, 1885 A.W.N. 44. 
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out by Muthuswamy, “almost all bonds produced in Ciiminal 
cases aie exempt from Court-fee and the provision under this 
article so far as it relates to bonds under the Criminal Procedure 
Code may be said to be a surplusage.’^® 

850. BONDS UNDER CIVIL PROCEDURE CODE.— 

A Pull Bench of the C.vlcutta High Court ha.s held 
that a security bond executed in pursuance of an order 
of the Court, under (O. XXXII, 6 (2) or), any rule 
or section of the Civil Procedure Code , must bear a 
Court-fee stamp as required by Art. 6 of Sch. II, to tlie Court-Fees 
Act.^® It does not follow, however, that because a security-bond 
^lis within the scope of Art. 6, Sell. II, of the Court-P^ees Act, it 
is free from the provisions of the Stamp Aet.“ A bond which falls 
under Sch. I, Arts. 40 or 57 of the Stamp Act, is not exempt from 
duty under the Stamp Act; and, if at the same time it has been 
given in pursuance of the Court’s order, it is liable under Art. 6 
of Sch. II, of the Court-Fees Act.^- However, a bond which comes 
under Art. 15, of the Stamp Act, which is of a residuary character, 
will not be chargeable under the Stamp Act, if it has been executed 
in pursuance of an order of Court, that is, in compliance with a 
condition imposed by a Court.^® 

851. BOND “IN PURSUANCE OF AN ORDER OF 
COURT.” —There has been some conflict of view as to the 
meaning of the expression “Bond cn’EN in pursuance op the 
ORDER OF Court.” As noticed above, the Full Bench of Calcutta 
High Court dissents from the view taken in Dwarika Nath v. 
Sailajakanta, that a security-bond taken on an order for stay of 
execution must be stamped in accordance with the Stamp Act, and 
cannot be written on a plain paper bearing a Court-fee of eight 
annas.^^ But, this view was accepted in the Lahore High Court 
case, of Giiran Difta Mai v. Gurdasmal Ramchand^^ where 
Martineau, J., observed that “what the Court had ordered was 
that execution should be stayed, the furnishing of security was 
really not part of its order, but was the condition which it attached 
to the order” and that the bond could not be said to be written in 
pursuance of such an order, since “the Court could not compel the 
judgment-debtor to furnish the security, but it was optional with 
him to furnish it or not as he pleased.” However this ruling was 


(9) Muthus^oamy *s Court-Fees Act, p. 248. 

(10) Reference. 89 I.C. 289=1925 Cal. 906=53 Cal. 101=42 C.L.J. 
5=29 C.W.N. 851 (F.B.). 

( 11 ) lUd. 

(12) Ihid. 

(13) Compare Dwarika Nath Dey v. Saliaja Kanta Mullicic, 43 I.C. 376 

=21 C.W.N. 1150 (Diss. in 53 Cal. 101=89 I.C. 289=1925 Cal. 906 (F. 
B.), supra. • 

(14) 43 I.C. 376=21 C.W.N. 1150; cf. 89 I.C. 289=53 Cal. 101 
=1925 Cal. 906 (F.B.). 

(15) 91 I.C. 772=1925 Lah. 552=7 L.L.J. 343=26 P.Ii.R. 634. 
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not followed in Muhammad Excar v, Haji NcmkJu Mimi, by 
Addison, 

852. '‘NOT OTHERWISE PROVIDED FOR BY THIS 

ACT”. —A bond given in pursuance of an order made by a Court 
under a section of the Code for example, a security-bond for the 
PRODUCTION of ATTACHED L.i\'E STOCK, given in occovdauce xvith the 

requii-emexits of the rides uxider S. 269 of the old Code, is a bond 
given in pui’suance of an order made by a Court under a section 
of the Code of Civil Procedure, within the meaning of Art. 6, 
Sch. II, of the Court-Fees Act. Consequently, the proper stamp 
leviable on such a bond is an eight-anna stamp under the Court- 
Fees Act, and not ad valorem stamp under Arts. 15, 57. Sch. I, 
of the Stamp Act.*' This ruling of the Madras Full Bench was 
followed by the Calcutta High Court in the case of Sarho v. 
Safd<i}%^^ where it was held that a Security-bond given by a 
CLAIMANT IN A CLAIM CASE agreeing to be liable for a certain sum 
of money in case he failed to produce the property attached, w^as 
liable to be stamped with a Court-fee stamp of 8 annas under Art. 6, 
Sch. II, of the Court-Fees Act. Similarly, it was held by 
Addison, J., in Muhammad Ewar v. Haji Nameh Miaxi,^^ that a 
Security-bond given at the time of stay of execution for the 
due performance of the decree making the surety personally liable 
must bear a Court-fee stamp as required by Art. 6, of Sch. II, of 
the Court-Fees Act. No stamp under the Stamp Act is necessary 
as it falls under the residuaiy Art. 15. Stamp Act. This ruling 
has been approved by a Special Bench of the Lahore High Court 
in Ghulam Mxihammad v. The Crownf^^ so far as the decision 
on the point actually before the Court. But. “the observations in 
that judgment relating to bonds other than those executed in pur¬ 
suance of an order of a Court for stay of execution proceedings 
were merely obiVer, and should be treated as such.^^^* 

853. PERSONAL BONDS. —Schedule IT, Art. 6 applies 
where the bond is for the due perfoi-mance of the decree making 
the surety personally liable .22 Article 15 of the Stamp Act was 
amended by Act HI of 1889, to include the words “or by the 
Court-Fees Act, 1870”. The result of the amendment is that 
where a bond falling under Art. 15 of the Stamp Act is leviable 


(16) 19?9 Lab. 205=30 P.L.R. 131=11 L.L.J. 40=117 I.C. 226 
(HeM, that a security bond given at the time of stay of execution for the 
due performance of the decree making the surety personally liable must bear 
a Court-fee stamp of 8 annas). 

(17) In re Reference Stamp Act, 20 I.C. 775=37 Mad. 17=24 M.L. 
J. 637 (F.B.). 

(18) 68 I.C. 730=1923 Cal. 269 (2)=49 Cal. 997. 

(19) 117 I.C. 226=1929 Lah. 205=30 P.L.R. 131=11 L.L.J. 40; 
also see JawaJa Mai v. Gianchand, 143 I.C. 12=34 P.L.R. 480. 

(20) 1933 Lah. 89, S.B. 

(21) Ihid. 1933 Lah. 89 (90), S.B. 

(22) 117 I.C. 226=1929 Lah. 205=30 P.L.R. 131=4 L.L.J. 40; 
reld. in 1933 Lah. 89, S.B.; (F.N. 20-22); also see 37 Mad. 17/ (F.B.); 
cf. 1925 Lah. 552. 
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with stamp duty of eight annas, under Court-Fees Act. the docu¬ 
ment does not require a non-judieial stamp in addition.-^ 

854. HYPOTHECATIONS OF MOVABLE PROPERTY — 

“Security-bonds, or mortgage-deeds executed by way of security 
for the due execution of an office, or to account for money or other 
proi)orty received l)y virtue tliereof or exc'cuted by a surety to 
secure a new performance of a contract,'* falling under Avi. 57 
of tlie Stamp Act, would be liable to a stamp duty under Art. 57, 
and would also be liable to Couit-fee under Sch. II, Art. b.--* 

855. MORTGAGES OF IMMOVABLE PROPERTY._ 

^Mortgage deeds, not being an agreement relating to deposits of 
title deeds, pa\vn or pledge (No. 6), bottomiy bond (No. 16); 
mortgage of crop (No. 41) ; respondentia (No. 56) ; or seourity- 
bond (No. 57) ; which fall under Art. 40 of the Stamp Act. like¬ 
wise, require to be stamped under provisions of the Stamp Act. and 
would be liable to Court-fee duty under Sch. II, Art. (i; and they 
would require registration as well.-^ \A"here Aif. 15 is inapplicable, 
the bond must he .stamped both under the Couif-fces, and under 
Art. 40 (or Ai*t. 57) of the Stamp Act.^® 

856. MADRAS CIRCULAR, —The Madras High Court has 
issued the following Circular stating the proper procedure to be 
followed in cases of security-bonds executed in pursuance of an 
order of Civil Court. The circular says, as follows:— 

“It has-come to the notice of the High Court that the practice 
obtaining in the districts in regard to the levy of stamp duty on 
security-bonds executed in pursuance of an order of Court is not 
uniform. The High Court therefore directs that such security- 
bonds .should be stamped only under Art. 6, Sch. II of the Court- 
Fees Act; but, if immovable property is mortgaged under the 
document it should be .stamped both under Ait. 6, Sch. TI of the 
Court-Fees Act, and under Ait. 40, Sch. I of the Indian Stamp 
Act. Article 57 of the Indian Stamp Act would not apply to 
security-bond.s executed in pursuance of an order of (jourt. 
The bonds should be executed either in favour of an officer of 
Court, or in favour of the opposite party 

(23) 37 Mad. 17 (F.B.); cf, Kulwanfa v. MaJiahir, 11 All. 16 

(P.B.) (which holds that it is subject to two duties); but see now, thjei 
saving clause in Art. 15 of the Stamp Act; also sec* Ghulam 'Mohd. v. CrovoUf 
141 I.C. 301=15)33 Lah. 89 (S.B.). 

(24) 53 Cal. 101=89 I.C. 289=1925 (’al. 906 (F.B.) (F.N. 10); 
also see 49 Cal. 997=1923 Cal. 269=68 I.C. 730 (F.N. 18). 

(25) Amirthammfil v. MadnUiTccram, 43 Mad. 363=38 M.L.J. SOS^ 
1920 M.W.N. 245=57 I.C. 184 (followed 11* All 16=1888 A.W.N. 281). 

(26) 43 Mad. 363=57 I.C. 184, supra.', also see 53 Cal. 101=89 I.C. 
289=1925 Cal. 906 (F.B.); which is also authority for this position. 

(27) D. Dis. 665|29, dated 23rd March, 1928; also see Amirthammal v. 
Madaldkaran, 43 Mad. 363=57 I.C. 184=38 M.Li.J. 503=12 L.W. 537 
(P.B.); (Held, that where a receiver executed a bond in favour of the 
Judge of the Court, making himself personally liable for the due execution 
of his duties, and also mortgaged certain properties set out therein, a Court- 
fee Stamp under Art. 6, Sch. II and Stamp-duty under Art. 40, Sch. I, 
Stamp Act, were both leviable). 
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857. PROCSDURf!, AND FORM. —It was observed by 
their Lordships of the Vrivy Councd in Raj Raghubar Singh v. 
Jai Indra BaJiadnir Singh,^ that where, for due carrying out 
of any order that might be passed against a party to a suit, a 
^curity-bond is given, which on its proper construction is an 
instrument of charge only, and not a bond imposing any personal 
liabdity, the surety was not bound to the Court, for '‘the Court 
is not a juridical person. It cannot be sued. It cannot take pro¬ 
perty, and as it cannot take property it cannot assign it.” 
Accordingly, *‘the only mode of enforcing it (the liability) must 
be by the Court making an order in the suit upon an application 
to which the sureties are parties, that the property charged be 
sold unless before a day named the sureties find the money. ”^9 

to Forms of such Bonds, See Form No. 3, Appendix G of 
the Civil Procedure Code of 1908.®® 


Number. 

f 

--^ 

Proper Fee. 

7. Under taking 
under section 49 of 
the Indian Divorce 
Act. 

Eight annas. 
fOne Rupee— 
Bombay and 

Punjab.! 
[Twelve annas 
—U. Provinces.] 

Comments. 

858. LOCAL AMENDMENTS .—The fee under this 

article has been enhanced in Bombay, by Act II of 1932 to one- 

rupee. Similarly, the words “one rupee’’ has been substituted 

for the words “eight annas,’’ by (Punjab) Act VII of 1922; and 

by Act III of 1931, the fee has been raised to twelve annas, in 
United Provinces. 

859. SCOPE.— This article takes the place of the repealed 
provision in S. 49 of the Divorce Act (Act IV of 1869), pres¬ 
cribing a fee of eight annas for an undertaking by the next friend 
01 a minor-petitioner to be answerable for costs. 

Number. 


Proper Fee. 

8. Rep. by the Re¬ 
pealing and Amending 
Act, 1891 (XII of 
1891.) 

_9. Do. 



_(28) 55 I.C. 550=42 AU. 158=46 I. A. 228=38 M.Ii.J. 302=1919 
P.C. 55 (P.C.). 

(29) Ibid. 55 I.C. 550 (565) P.C.. 

(30) C. P. Code, 1908, Form 3, Appendix G-. 
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Number. 


10. Mukhtarnama or 
Wakalatnama. 


I 


When presented lor the 
conduct of any one 
case— 

(a) to any Civil or Cri¬ 
minal Court other 
tlian a High Court, or 
to any Revenue Court, 
or to any Collector or 
Magistrate, or other 
executive officer, ex¬ 
cept such as are men¬ 
tioned in clauses (b) 
and (r) of this 
number. 

(b) to a Commissioner 
of Revenue, Circuit 
or Customs or to any 
officer charged with 
the executive admini¬ 
stration of a Division, 
not being the Chief 
Revenue or Executive 
Authority ; 


Proper Fee. 


Eight annas. 

Eight annas. 

(One Rupee— 
Bengal, Bihar 
and Orissa 
Madras, P u n- 
jab.] 

[Twelve annas— 
United Pro¬ 
vinces. 1 


One rupee. 

[Two Rupees— 
Bihar and 
Orissa.] 

[O n e Rupee 
eight annas— 
Madras, United 
Provinces. ] 


(c) to a High "^Court, 
Chief Commissioner, 
Board of Revenue, or 
other Chief Controll¬ 
ing Revenue or Exe¬ 
cutive Authority. 


Two rupees. 
[Three Rupees— 
Bihar and 
Orissa, Madras, 
United P r o- 
vinces.j 


Comments, 

860. AlVEEiNDMSNTS.—The fees under this article have 
been enhanced as noted in the third column, by Bengal Act IV of 
1922; Bihar and Orissa Act II of 1922; Madras Act V of 1922, 
Punjab Act VII of 1922; and United Provinces Act III of 1932. 

By Madras Act V of 1922, the first column of this article has 
been amended to include any paper signed by an Advocate, 
signifying or intimating that he is retained for a party. 

861. SCOPE. —This article provides for the stamping of 
mukhtarnamas, or wakalatnamas. Clause (a) refers to a 
mukhtarnamah or wakalatnamah presented to any Civil or Cri¬ 
minal Court other then a High Court or to a Revenue Court or to 
any Collector or Magistrate or other Executive Officer except 
such as are mentioned in Cls. (b) and (c). Clause (6) provides 
for the same class of documents when presented to a Commis- 
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sioner of Revenue, circuit or customs or to any ofificer charged 
■with the executive administration of a division, not being the 
Chief Revenue or Executive Authority. Clause (c) provides 
for the same class of documents when presented to a High Court, 
Chief Commissioner, Board of Revenue or other Chief Control¬ 
ling Revenue or Executive Authority. All these documents were 
intended to be excluded from the definition of the expression 
Power of attorney, in S. 2 (2) of the Stamp Act. Thus, 

“the documents referred to in Art. 10, Sch. II of the Court-Fees 
Act are restricted to documents given to and presented by duly 
CERTIFIED Mukhtars AND TLEADERs uucler the Legal Practitioner's 
Act. “31 This view was dissented from by the Punjab Chief Court 
in a Full Bench Ruling, where it was observed that “the mere 
juxtaposition of wdlcoXattuiiHa. and JYi'ulchtai’tKnyxit in the article 
of the Couit-Fees Act does not indicate that a muJchfdr 
or attorney must be a legal practitioner because a vakil usually 

is a legal practitioner, “32 The Allahabad Bull Bench view was 

concurred in so far that the documents specified in Art. 10 of the 
second schedule of the Court-Fees Act are the documents which 
it was intended to exclude from the definition of a Power-of- 
Attorney in S. 2 (21) of the Stamp Act, but it was held that the 
Court-Fees Act “is the excluding Act while Stamp Act applies 
to any document not excluded from its provisions by the Court- 
Fees Act. “33 Accordingly, it was held that a Power-of-Attorney 
empowering a person, who is neither a vakil, nor a certified mukhtar, 
to represent another in a Civil Court is governed bv Ai-t 10 nf 
Sch. II of the Court-Fees Act.3^ 

862. DEFINITIONS.—A Mukhtar is an attorney whether 
appointed specially' or generaly or certified as a Legal Practi- 
tioner.35 <‘a Mukhtarnama is a document that empowers a 
Mukht<w to act for the person by or on whose behalf the document 
IS executed, and includes a Power-of-Attorncv in favour of a 
person other than a certified Mukhtar. 

A Pleader/ ‘means any person entitled to appear and 
plead for another in Court, and includes an Advocate or Vakil, 
and attorney of the High Court. “3 t An advocate. Vakil, or 
attorney of any High Court, a pleader, Mukhtar. or revenue 
agent, are all included in the definition of the term Legal 
Practitioner, as used in the Legal Practitioners Act.3® A 
Wakalatnasia is a document or Power-of-Attomey executed in 
favour of a Pleader, but as it is chargeable ^Wth a Court-fee it does 

(31) Parmanand v. Satprasad, 33 All. 487=8 A.L.J. 378=9 I.C. 617 
(F.B.). 

(32) Ganpai v. Prem Singh, 15 I.C. 122=202 P.L.B. 1912. 

(33) Ibid. 15 I.C. 122 (124)=202 P.L.B. 1912. 

(34) Ihid. 

()35) Ganpat v. Bam Singh^ 15 I.C. 122, supra. 

(36) 15 I.C. 122; c./., 33 All. 487, supra. 

(37) Section 2 (15), Civil Procedure Code, 1908. 

(38) Section 3, Act XVTEI of 1879. 
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not come within the definition of Power-of-Ationiev in S. 3 (2) 
of the Stamp Act.'"*** ' ^ 

863. VAKALATNAMAH.—A VahaUdnamali for the eon- 

duet of a case includes the po\vp:r to apply pop copies.-*'* and 
AUTHORITY TO RECEIYE MONEY Ol* tho docUineiUS.'** 

The CiYiL Procedure C'oue. O. 3. R. 4. as amended hy Art 
XXII of 1926, S. 2 {h), proYides in what nunincr a ])iea<lei- 
shall be appointed, and till what time tlie appointment is to he in 
force. A pleader in India combines in hintself the duties of a 
Barrister and Attorney, in that he can both plead and act, whereas 
a Barrister, who is not an Advocate or Vakil, can onlv plead, and 
an attorney can only acid- The status of an advocate of the 
Calcutta High Court does not differ from that of a Barrister.^'* but 
an Advocate of the Allahabad High Court can also act for client 
and perform all the duties of a jileader.-*^ A i)ower of appoint¬ 
ment in writing filed by an Advocate, wheth-'r he is a Barrister or 
not, authorizing him to make or do any appearance, application 
or act on behalf of his client, retpiires tlp‘ Court-fees i)ayable ui>on 
a vakalatmmah as prescribed in Art. 10 of Sch. II. to the Court- 
Fees Act.^® 

864. MEMORANDUM OF APPEARANCE.— In Madras a 
memorandum of appearance signed by an Advocate is liable to 
Court-fee as for a vakalafnamah.-*** But, the jMadras notification 
No. 358, dated 10th September. 1921, allows a romision of tho fee 
payable under Art. 10 of Sch. IT, by Advocates on memoranda of 
appearanec filed by them when appearing for the accused in 
criminal cases."*^ But. in Calcutta, a memorandum of appearance. 
Avhioh is a document filed by the Pleader himself, as it contains an 
authority to plead, need not be stamped as a vakalatnumah under 
this Art.^® The High Court was of opinion that a pleader who 
under the definition includes an Advocate of the High Court 
cannot plead in the High Court by merely putting in a memo- 
ranclam of appearance unless there has been an app(‘aranee by the 
party in person or by a pleader appointed to act for bim. lii the 
latter ease if the picador appointed to act for a party has engaged 


(39) See, S. 3 (21) of the Stamp Act. 

(40) Reference, 9 Mad. 146. 

(41) Anonymous, 3 Cal. 767. 

(42) In re Khoda Bux, 15 Cal. 638. 

(43) Aslcaran Chouimal v. E.I.Rt/., 52 Cal. 386=88 I.C. 413=1925 
Cal. 696=29 C.W.N. 566. 

(44) BakhUiwar Singh v. Sant Lai, 9 All. 617 (621)=1887 

A.W.N-. 153. 

(45) Abdul Ghaffar v. Downing, 94 I.C. 841=5 Pat. 255=1926 
Pat. 246. 

(46) 1932, Cal. 1=59 Cal. 370=135 I.C. 789. 

(47) B.P. No. 84, Mis., dated 20th April, 1925. 

(48) Bajkwmar Pal v. Janab AH Mian. 35 C.W.N- 1100=135 I.C. 
789=69 Cal. 370=1932 Cal. 1, citing 94 I.C. 841=5 Pat. 255=192ff Pat 246 
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the pleader merely to plead for the said party, then this memo¬ 
randum of appearance need not be filed.^® 

865. CRIMINAL CASES.— There is no provision in the 
Criminal Procedure Code, requiring an Advocate or Vakil to file 
a duly stamped appointment in writing in order to enable him to 
present an application or appeal, or conduct a criminal case on 
behalf of the accused.^® This article merely means that when an 
authority is filed such authority must be stamped; but, the neces¬ 
sity for it is not created by this article.^ 

866. CONSOLIDATED APPEALS. —The Madras High 
Court held in In re Peru-nval Nadar that when the Court allows 
consolidation of appeals, the parties can treat the appeals as one 
for purposes of filing a single vakalatr But a Full Bench of the 
same High Court has held in In re Krishnaya Chamdrulu^ that a 
Court has no inherent jurisdiction to consolidate appeals, in eases 
disposed of by a single judgment of the Lower Court, so as to 
enable the appellant to pay Court-fee on the value of the consoli¬ 
dated appeals and file one vakalat. This overruled the decision 
in the earlier case. Another Full Bench ruling in In re 
YaithUinga* has similarly held that Court has no inherent juris¬ 
diction to consolidate Civil Revision petitions so as to enable the 
party to file one vakalatnama in the petitions, and pay one process 
fee for the common respondents. 


Proper Fee. 


(а) to any Civil Court Eight annas, 
other than a High 

Court, or to any Re¬ 
venue Court or Exe¬ 
cutive Officer other 
than the High Court 
or Chief Controlling 
Revenue or Executive 
Authority; 

(б) to a High Court or Two rupees. 
Chief Commissioner, 

or other Chief Con¬ 
trolling Executive or 
Revenue Authority. 


(49) Sajkumar Pal v. Janah Ali Mian, 35 C.W.N. 1100=135 I.C. 
789=59 Cal. 370=1932 Cal. 1. eitmg 94 I.C. 841=5 Pat. 255=1926 Pat. 246. 

(50) Suhda Santal v. Emp. 94 I.C. 714=1926 Pat. 296=7 P.L.T. 524= 
27 Cr.L.J. 666. 

(1) Ibid. 

(2) 109 I.C. 651=1928 Mad. 643=54 M.L.J. 595. 

(3) 1930 Mad. 376=53 Mad. 248 F.B. 

(4) 1930 Mad. 381=53 Mad. 381 F.B.; also see Moosa SoUman v. 
Secretary of State, 117 I.C. 692=1929 Cal. 135=32 C.W.N. 776. 


Number. 


11. Memorandum of 
appeal when the 
appeal is not . . . . 

from a decree or an 
order having the force 
of a decree, and is 
presented— 
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Comnie )its. 

867. A^NDMENT.—The woi-ds “fioiu an order rejeeting- 
a plaint or were omitted by S. 155 and Sch. 4 of the Code of 
Civil Procedure 1908, with the result that orders rejecting plaints 
are now appealable as decrees, and not as orders. 

868. LOCAL AMENDMENTS.—In Bengal and United 
Provinces, the “Authority” and “Courts” referred to in Col 
have been differently grouped, with different prescriiied fees'! 
Vxae Bengal Act IV of 1922; and United Provinces Act III of 
1932; by Bihar and Orissa Act II of 1922, the first column has 
been amended to include a memorandum of cross-objections. 
The Madras Act ^ of 1922, has aiiicndod the first ooluniu to 
provide for appeals against all orders including an older dctci'- 
mining any question under S. 47 or 144. Civil Procedure ('ode. 
The exceptions have been specified by tlie Amendment. The 
fees in column 3 have been enhanced in Bengal, Bihar and Oi-issa. 

Punjab and United Provinces. I ^c/r Appendices. 

869. SCOPE OF THE ARTICLE.—This article prescribes 
the Court-fee on miscellaneous appeals from orders not ])oino- a 
decree, nor having the force of a decree. If the order is a dcm-ce 
or has the force of a decree, the Court-fee on memorandum of 
appeal is provided for under Sch. I, Art. 1, ante. This article 
applies also to orders under special enactments. 


870 APPLICATION OF THE ARTICLE.—(i) Orders 

appealable as decrees.—(1) This article does not applv to an 
appeal filed against an order refusing execution of decree against 
an alleged partner of a firm, as such an order under O ^XXT 
R. 50 (2), Civil Procedure Code, has the force of a decree."* 

(2) An order rejecting a pl.vixt is now appealable as a 
decree.® 


(3) An order dismissing an application for the .ascer¬ 
tainment op mesne profits has been held to have the force of a 
decree, and Sch. II, Art. 11, was not applied.^ 

(4) An order on application to pass final decrees in 
mortgage SUTT.S, was held to require ad valorem Court-fee.” but an 
appeal against order directing the passing of the final decree in a 
mortgage suit is not an appeal from the final decree itself for the 
purpose of Court-fees.® An appeal from a final decree, pas.sed 


(5) Valiappa Chetii/ v. Eangasawin^ NaioTcer, 35 I.C. 429 (2) =8 
300=10 Bur. li.T. 42. 

(6) Munshi Mahton v. Lachman Mai, 120 I.O. 765=1929 Pat 615=10 
P.L.T. 545. 

(7) Na>rain, Prasad v. Kaineshwar, 43 I.C. 489=3 P.L.J. 101. 

(8) Asghar AU v. Maliahir, 84 I.C. 742=1925 Oudh 102=27 0.0. 225* 
also see Suhhalakshmi v. Bamalinga, 42 Mad. 52=48 I.C. 298=35 M.L.j! 
652; (order dismissing an application on a iinal decree). 

(9) Banga Baju v. Ethirajammal, 1930 Mad. 20=124 I.C. 303=53 Mad 
166=57 M.L.J. 718=30 M.L.W. 846=(1930) M.W.N. 402. 
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in a mortgage suit, under O. 34, R. 5, Civil Procedure Code, 
requires an ad valoy'cm Coturt-fee similarly, a final decree 
under O. 34, R. 3, Civil Procedure Code.^^ 

(5) An ORDER IX PROBATE PROCEEDixGS, has the force of 
a decree and an appeal against such orders has to be stamped ad 
valorem under Sch. II, Art. 1, not with a fixed fee under Art. 11 . 

(6) Orders under S. 144, Civil Procedure or under S. 47, 
Civil Procedure Code, fall within tlie definition of a decree, and 
are liable to an ad valorem fee under Sch. I. Art. 1; but, the Court- 
fee for an appeal against an order falling under S. 47. Civil 
Procedure Code, has been reduced, by Oovernnient notification 
under S. 34 of the Court-Fees Act, to the fee chargeable under 
Art. 11, Sch. IT. Accordingly, an appeal against an order under 
S. 144, falls under Sch. 1, Ail. 1, except when the order comes also 
under S. 47, Civil Procedure Code, in which ease, Court-fee will 
be a fixed sum leviable under this ailicle. For instance, an order 
on application for restitution consequent on a decree of the 
appellate Court, has been held to be appealable as a decree;’^ but 
not an order in execution falling under S. 47. Civil Procedure 
Code.'^ But, the Lahore High Court held it inequitable to require ad 
valorem Court-fee on an aiiplieation for restitution on reversal 
bj Appellate Court d ' and Art. 11, of Sch. IT, has been applied to 
an appeal from an order on an application under S. 144, Civil 
Procedure Code, for restitution of property taken in execution of 
decree.*^' However, an appeal from an order of restitution under 
S. 144, if such order is not contained in the decree of the Appellate 
Coui't, has been held to be an order which has the force of decree, 
and therefore, the Court-fee payable on the memorandum of appeal 
is not under this article, but ad valorem under Sch. I, Art. 1.^^ 
Where applications for restitution can be regarded as applications 
in execution. Court-fee on appeals from such orders is leviable 
under Sch. II, Art. ll.i« under Cl. (6) of the notification of the 


(10) Bagrangi Lai v. Mahabir_ 35 All. 476=21 I.C. 498=A.L.J. 801; 
also see JanTci Bai x. Eamdayal, 57 I.C. 579=22 Bom. L.R. 811. 

(11) BaJaji v. Ballabdas, 107 I.C. 671=1928 Nag. 146. 

(12) Bodngues v. Mathias, 9 I.C. 538=21 M.L.J. 481; and Mt.Man}ari 
Surajinal, 111 I.C. 294=1928 Nag. 383. 

(13) Maung Hla Maung v. Ma Hrina Dartl-, 126 I.C. 211=1930 Rang. 
241=8 Rang. 271; also see Balmulcand v. Basantakumari, 78 I.C. 200= 
3 Pat. 3/1 (F.B.) (Art. 181 Limitatioii Act applied—Order itself capable 
of execution). 

(14) Baijnaih v. Balmulcand, 47 All. 98=1925 All. 337 (Appeal from 
restitution order, under S. 144, C.P.Code) : Compare Moii Singh v. Harbhajan 
Singh, 1927 I/ab. 635=103 I.C. 657; But see. 

(15) Bahviatali Shah x. Rikhikesh, 107 I.C. 491=1928 Lah. 143. 

(16) Silalakshmi x. Chokkalinga, 38 I.C. 811=40 Mad. 780 and 
Kurgodi x. Nirgum, 41 I.C. 238=41 Bom. 625. 

(17) Gul Muhammad x. Sabzalikhan, 1930 Lab. 24=113 I.C. 270: 
(citing 1925 All. 137; 1925 Pat. 1; and 1926 Lab. 685). 

(18) Sudalimuihu Pillay v. Sudalimuthu PiVay, 1923 Mad. 270=71 I.C. 
173=17 M.L.W. 623=1922 M.W.N. 831: also see Gabba x. Kanchhedi- 
lal 1922 Nag.62=67 I.C. 225=18 N.L.R. 15 (AppUcaHon by judgment- 
debtor for compensation under (S. 144, C.P.Code); Madan Mohandey x. 
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Government of India, No. 4650, dated the 10th September, 1889. 
An application, by the defendants for mesne profits, by way of 
restitution on the dismissal of ])laintilf’s suit, is one under S. 47, 
Civil Proeedure Code, and woidd be char*?eable with Couit-fees 
under Art. 11, Seh. II of the Act, and not ad valorem.^''^ 


(ii) Orders not having- the force of a decree.—Save as ex¬ 
pressly provided in S. 104 (588, Old Code), or O. 43 (586 Old Code), 
no appeal shall lie from any order made by a Court in the exercise 
of its original or appellate jurisdiction.-" An order not liaving 
the force of a decree is, therefore, not ai)i)ealable, unless an appeal 
is specially provided. Where an api)ealable ordei\ is apjiealed 
from separately, instead of being made the subject of appeal in 
an appeal from the decree. Court-fees payable on the memoianduni 
of appeal is leviable under Seh. II, Art. 11. 


Section 104, and O. 43, Civil Procedure (^ode enumeratt' 
appealable orders which have not the force of a decree. In Madras, 
an appeal from the decision by which a disputed claim is settled 
under S. 322-B of the Code of Civil Procedure, 1877, which was 
not termed by the Code a decree, but declared to have the force of 
and be enforceable as a decree was considered to be a miscellane¬ 
ous appeal, that is to say, not an appeal from a decree passed in a 
regular suit.-^ 


Examples of orders not having the force of a decree, are to be 
found in orders under O. 7, R. 10; O. 9, R. 9; O. 16, R. 10; 
and O. 10; and O. 21, R. 34, Civil Procedure Code. Similarly, 
orders under O. 21, Rr. 72, 92; O. 22, Rr. 9, 10; O. 25 R 2 * 
O. 34, R. 3 or 8; O. 38, Rr. 3, 4, 6; O. 39, Rr. 1, 2, 4, 10; 
O. 40, Rr. 1, 4; O. 41. Rr. 19, 21; O. 45, R. 6; or O. 47, R. 4, 
all these orders against which appeals are provided for in 0. 43, 
R. 1, Civil Procedure Code, are simple orders, not having the 
force of a decree. 


871. ORDERS UNDER S. 47, CIVIL PROCEDURE CODE. 

—An appeal from an order of the lower Court falling under S. 47, 
Civil Proeedure Code, is limited to the fee eliargeable under 
Art. 11 (&), Seh. II, Court-Fees Act." Where the matter involves 
question arising between the parties to the decree or their repi'e- 
sentatives as to the assignment of a decree, the order allowing (or 


Nagendranathdey, 39 I.C. 640—21 C.W.N, 544 and Hamidalli v. Ahmedali 
Mahbuhali, 62 I.C. 233=45 Bom. 1137; also Sfc Sitalpro.tad Singh v. 
Jagdeo Singh, 92 I.C. 474=1925 Pat. 577=4 Pat. 294=7 P.L.T. 415. 

(19) Gangadhar v, Lachhman Singh, 6 I.C. 125=11 C.L.J. 541. 

(20) S. 105, C.P. Code, 1908. 

(21) Srinivasa Ayyangar v. Pena Tambi, 4 Mad. 420. 

(22) N'otification No. 1872 J: for Bengal published in Calcutta Gazette 
Part I, p. 874, dated Ist June, 1921; also Notification No. 4650 of the Govern¬ 
ment of the India, published in the India Gazette, dated 14th September, 1889 
Part I, pp. 807-810: for remisfions by other Local Governments see Bihar and’ 
Orissa No. 2576[L.A. 25; Bombay No. 590, dated 16th September, 1921; Burmah 
No. 41; Central Provinces No. 79|292, XI; Madras No. 308; N.-W. Provinces 
No. 560 VII, 419, dated 3rd May, 1921; Punjab 10495; dated 27th March 
1922: and United Provinces No. 560 "VTI, 419; dated 3rd May, 1921); Itra'j 
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disallowing) the application of the transferee of the decree, falls 
within S. 47 (Old S. 244, Civil Procedure Code)^^ Similarly, 
an order refusing (or granting) an application to record an 
adjustment of a deci’ee made out of Court, though not made 
appealable by S. 588 (0. 43 and S. 104, Civil Procedure Code), 
is an order determining a question between parties to a suit in 
which a decree was passed and relating to the satisfaction of the 
decree.--* An order by a Court executing a decree refusing an 
application to execute it at the same time against the person and 
property of the judgment-debtor, is appealable as a '‘decree” 
under S. 2 of the Act. and falls within the terms of S. 47, Civil 
Procedure Code.^** Both an appeal and a second appeal lie from 
an order under S. 293 (O. 21, R. 71), Civil Procedure Code, 
directing a defaulting purchaser at an execution sale to make 
good the deficiency of price happening on a resale owing to his 
default.23 An order making or refusing to make the defaulting 
auction-purchaser liable for deficiency on re-sale of property for 
a smaller sum. is appealable under S. 47, Civil Procedure Code.^^ 
Where the contest is between the judgment-debtor and the decree- 
holder who is alleged to have made default, the question between 
them must be treated as a question arising between the parties to 
the suit within the meaning of S. 47 (Old S. 244), Civil Pro¬ 
cedure Code.28 An appeal from an order of the loAver appellate 
Court, declaring that a party who claimed to be in possession of 
property taken in execution of a decree to which he was no party 
and with which he had no conceim, had no locxis standi in the exe¬ 
cution case, is in the nature of a miscellaneous appeal, and should 
be stamped as an ordinary petition .20 

872. ORDER FILING OR REFUSING TO FILE AN 
AWARD. —Appeal lies under S. 104 (1) (/), Civil Procedure 
Code against order filing or refusing to file an award, although a 
decree has been passed on it, which is not appealable except on 
certain grounds-^® The right of appeal against order is not taken 
away on a decree being drawn up on the basis of the judgment 
which follows the order filing an award.®^ The order filing the 


Kumar v. Bacha Madho, 6 O.C. 86; but see. O. 20 R. 12, C.P.Codo 
and Nandkumar v. Bailasram, 43 I.C. 855=3 Pat. C.L.J. 116 (appeal 
against decree) . 

(23) Gulzari Lai v. Bayaram, 9 All.46=6 A.W.N. (1886) 287. 

(24) Jamna Prasad v. Mathura Prasad 16 All. 129=14 A.W.N. 
(1894) 6. 

(25) Chena Pemaji v. Gh^lahhai Narandas, 7 Bom. 301. 

(26) Kalikishore Behi SarTcar v. Guru Prasad, 25 Cal, 99. 

(27) -4mir Baksh v. Venkatachala Mudali, 18 Mad. 439=5 M.L.J. 206; 
also see Baijnath v. Moheep Narain, 16 Cal. 535=13 Ind. Jur. 458. 

(28) Vallabhan v. Panguvani, 12 Mad. 454. 

(29) Mohesh Chunder v. Chunder Maree, 9 W.B. 139. 

(30) 42 All. 185=54 I.C. 445; 35 I.C. 833 AU.=380; 10 I.C. 450; 
22 I.O. 391 Cal. 28 I.C. 557 Cal.; order appealable even after a decree is 
made up or the award; Sarwan v. Jagat, 103 I.C. 315=1927 All. 771= 
50 All. 128 (appeal against order filing award)’. 

(31) 28 I.C. 557 (Cal.); 35 I.C. 833 (All.); 2 I.C. 92 (Mad.) 93 I.C. 
261=1925 Pat. 810; 134 I.C. 474=1931 Oudh 345; 1 Rang. 265=76 I.C. 
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award does not merge in the decree ^^d even if tlie order 
passing the decree, and the decree are both contained in the same 
order, they will be taken as separable.^-" An appeal from a decree 
m terms of an award will be taken as one from the order filin'*' 
the award.3-i For the purposes of Court-fees an appeal fioin an 
order under S. 104 (/) of the Code of Civil Procedure, comes 
under Seh. II, Art. 11 of the Court-Fees Act.^^ An application 
for revision of an order reversing tlie order filing the award,=*« or 
for revision of an order refusing to set aside award reouiVes a 
Court-fee of Rs. 4 only. 


873. ORDER UNDER COMPANIES ACT.— A Idemo- 
randum of appeal made to Iligh Court from an order of the 
District Judge under S. 214 of the Indian Companies Act 
requires a fixed fee of Rs. 2, with reference to Sch. II, Art. 11 (b) 
of the Act, as the proceedings leading to the order in question 
are not, strictly speaking, .iudicial proceedings, and the order 
cannot have the force of a decree.^® A memorandum of appeal 
from an order under S. 57 of the Indian Companies Act, pre¬ 
sented to the High Court must be stamped with a fixed fee under 
this aiticle.^® 


874. ORDER REFUSING TO PROCEED AGAINST 
SURETY. —'VN^here a judgment-debtor applied to be declared 
an insolvent within one month of the execution of the surety-bond, 
but the application was rejected in default of prosecution, and the 
decree-holder’s application for execution of his decree against the 
surety, was rejected by the Court, it was held by tlie Punjab Chief 
Coiirt that the order was not appealable, but only subject to 
revision, the order not being a decree or having the force of a 
decree; that this appeal, if it lay. would be subject to a Court-fee 
of Rs. under Art. 11. Sch. II of the Act.**^ Section 145, Civil 
Procedure Court provides that the decree or order may be executed 
against the surety Avho will be deemed a party within the meaning 
of S. 47. Coui't-fee on appeals against such orders will therefore 


504=1923 Rang. 199; also see 88 I.C. 76=47 All. 743 and 47 I C 
171 (Punjab) . 

(32) 93 I.C. 261=1925 Pat. 810. 

(33) 12 I.C. 269; 112 I.C. 691=1928 Mad. 969; also see 1932 M.W.N. 

234. 

(34) 88 I.C. 533=1925 Lah. 321. 

(35) Agya Singh v. Sundar Shngh, 107 I.C. 756=9 Lah. 380=1928 
Lah. 137; also ace Ram Autar v. Ram, Samxijh, 1932 Oudh 282=6 Luck. 703 
=139 I.C. 622=9 O.W.N. 800 and LaTcshiman v. Rama Esu, 8 Bom, 
H.C. A.C. 117 (An application to High Court to set aside an order of the 
District Court, reversing an order of a Court of first instance directing a pri¬ 
vate award to be filed, treated as an miscellaneous special appeal. 

(36) 110 I.C. 302=1929 Lah. 367. 

(37) 111 I.C. 145=1929 Lah. 369, 

(38) Reference, 17 All. 238=1895 A.W.N. 56. 

(39) Nawab of Bella Spinning 4' Weaving Coy., Ltd. v. Ainupram. ('1865’» 

P.J. 214. ’ v / 

(40) lAVloTnal v. Harjimal, 72 P.R. 1902. 
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fall under this Article, by viitue of Government Notifications 
already noticed. 

875. ORDER TO RE-ADMIT A CASE. —An appeal from 
an order under O. 43, R. 1, Civil Procedure Code, directing the 
lower Court to re-admit a case under O. 41, R. 23 does not 
require an ad valorem Coui't-fee, but a Court-fee of Rs. 2 is alone 
properly leviable under Sch. II, Art. 11. of the Court-Fees Act, 
the order not being a decree as defined in S. 2 of the Civil Pro¬ 
cedure Code."*^ An ai^peal lies to the High Couit from an order 
of the Appellate Court refusing to re-admit an appeal dismissed 
for default, and the stamp for such an appeal is one of Rs. 2 
under Art. 11, Sch. II of the Court-Fees Act.^- 

876. ORDERS OF REMAND. —An application for review 
of an order of remand under S. 566, Civil Procedure Code (O. 41, 
R. 25), is an application for review of judgment, and so it may be 
presented on stamped paper under Sch. II, Art. 11, of the Act.."*® 
An order remanding a case under S. 562 (O. 41, R. 23), Civil 
Procedure Code, is not a decree nor an order having the force of 
a decree, and a memorandum of appeal from such an order falls 
under Sch. II, Art. 11, and does not fall under Ait. 1, Sch. I; 
or require an ad valorem fee.^^ 

877. For the purposes of Court-fee on appeal it is sufficient 
that the order of the appellate Couit purports to have been made 
under O. 41, R. 23; even though it may appear that the appellate 
Couit making the order of remand had no jurisdiction to pass the 
order under R. 23 of O. 41. Civil Procedure Code.-*"' Where, 
however, the Appellate decree determines the right of the appel¬ 
lant on merits, and the case is sent down for the determination of 
other questions consequent upon the decree, an appeal from the 
appellate decree will be governed by the acZ valorem- rule in Sch. I, 
Art. 1, of the Act."*® Where the order of remand does not fall under 
0. 41, R. 23, but is under inherent jurisdiction of the Court, the 
order is not appealable as a decree, or under O. 43, and no appeal 
lies.^7 


(41) BalU Bai v. Mahahir Bai, 21 All. 178=1898 A.W. N. 23. 

(42) Mussrt. Kahno v. Soliel Singh. 100 P.R. 1883. 

(43) Jagannaih Prasad v. Mulehand, 1 I.C. 999=31 All. 262=6 A.L.J. 
15. 

(44) Sadiq Mahamed v. Gur Shai Bam, 6 P.R. 1880; also see Lakshman 
V. Bam Esu, 8 Bm. H.C.R. (A.C.) 17. 

(45) Badhalcrishna Saha v. Kamalalcamini, 70 I.C. 547=1922 Cal. 456 
=35 C.L. J. 345; Gokul Prasad Bar Prasadv. BamTcumar,^^ I.C. 878=44 
All. 176=1922 All. 25=19 A.L.J. 971; Eulsoomunnisa v. Bam Parsad, 
67 I.C. 713=44 All. 492=1922 All. 226=20 A.L.J. 321. 

(46) BaghuJiath Das v. JJuiri Singh, 45 I.C. 100=3 P.L.J. 99; also see 
Umrad AH v. Abdul Subhan, 5 A.L.J. 645=28 A.W.N. 40, and of. Bhairab v. 
Kali, 1923 Cal. 606=37 C.L.J. 481 (appeal against decree). 

(47) Banka Behari v. Birendra Nath 55 Cal. 219, Compare Bhairab 
Chandra v. Kali Kumar, 37 C.L.J. 491 (492)’; see Abdul Karim v. The Allaha¬ 
bad Batnk, 41 I.C. 598=44 Cal. 929, as to powers of remand under S. 151, 
C.P.C. his ruling has been followed in Bombay 46 Bom. 184=1928 Bom. 
267; Lahore, 74 I.C. 47=1924 Lah. 36; in Madras, 54 Mad. 900=1922 Mad. 
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878. ORDER REJECTING APPLICATION TO SET 
aside ex parte decree.—T he stamp required for a 
petition of appeal from an order rejecting an application to set 
aside an ex jHirte decision, is the stamp required for a miscellaneous 
petition, namely two rupees. Such an appeal should be treated as a 
summary, and not a regular appeal."*® 

879. ORDER DIRECTING ABATEMENT OF SUIT.— 

An order directing the abatement of a suit is not a decree, and 
therefore is not appealable."*® An order dismissing an application 
to be brought on record as the representative of deceased appel¬ 
lant, under O. XXTT, R. 5, Civil Procedure Code, is not a decjce 
and no appeal lies from such an order.^® 

880. PRELIMINARY ISSUE. —An order deciding a pre¬ 
liminary issue or issues in plaintiff’s favour is one within 
the meaning of this Act.* But, the decision of a Court on a preli¬ 
minary issue framed on a plea of res jndicain is not a preliminary 
decree, and is, therefore, not appealable.- An interlocutory order 
passed by a Court on an objection raised by the defemlant. cannot 
be taken as coming within the definition of a deei'ee, if it does not 
touch the essential merits of the case between the parties, and deals 
with questions which were within the discretion of the I rial Court, 
and upon w’hich there had been no adjudication conclusively 
determining the rights of the parties.® 

881. ORDER REJECTING LEAVE FOR FURTHER 
APPEAL, —An appeal from order rejecting leave for further 
appeal under Letters Patent, when decree makes no mention of it 
is governed by Sch. II, Art. 11, (&) of the Act."* 

882. SECOND APPEAL (BOMBAY). —This article applies 
to petition of second appeal on the appellate side of the Bombay 
High Court.® 

883. ORDER REJECTING APPORTIONMENT OF COM¬ 
PENSATION. —An order rejecting a claim for apportionment of 
the compensation under the Land Acquisition Act. and referring 
the claimants to a Civil Court is liable to a Court-foe under this 
article as a miscellaneous appeal.® 


505 and 45 Mad. 449=^1922 Mad. 112; in Patna, 43 I.C. 956; and 57 I.C. 
561. 

(48) Parbutty v. Greedhari Lai, v. 4 W.R. 15 Misc. 

(49) Walayat Sttsain v. Bam Lai, 25 I.C. 643; citing Hamida Bibi v. 
Ali Husein, 17 All. 12. 

(50) Buni Chund v. Arja Nand, 28 I.C. 687=37 All. 272. 

(1) 18 C.L.J. 78. 

(2) Pursotam Bao v. Badhabhai, 15 I.C. 566. 

(3) Umar Ali v. Nasibannissa^ 82 P.R. 1911=13 I.C. 800. 

(4) Bam Charan -v.Hamid Ali, 117 I.C. 595=1929 Cal. 575=56 Cal 
482=33 C.W.lSr. 32. 

(5) Ex parte Desai 'KaXya/marai, 4 Bom. H.C. (A.C.) 154. 

(6) 8 C.W.X. 321; {Harischandra v. Bhaba Tarini). 
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884. ORDERS FOR MEASUREMENT OF LANDS.— 

Petitions for appeals in cases to obtain the order for measurement 
of lands of tenants may be stamped as for miscellaneous appeals 
under this article." But if the relief has been valued by the 
petitioner at a certain amount, the Court-fee shall be ad valorem 
on the value so declared.® 

885. ORDERS UNDER MALABAR TENANCY ACT.— 

Under S. 50 of the (Madras), Malabar Tenancy Act, appeals from 
orders lie as from decrees, but the procedure provided as regards 
suits in the Code of Civil Procedure, is to be followed in all 
proceedings under the Act. Consequently the provisions of 
Court-Fees Act applicable to decrees shall govern such orders, and 
Sch. II, Art. 11, would not apply.® 

886. ORDERS UNDER BENGAL TENANCY ACT.—In 

Peta Ghorai v. Ram Khelawam,^^ it was held that the Court-fee 
payable on a memorandum of appeal presented to the High Court 
under S. 108, (Cl. 3), of the Bengal Tenancy Act, 1883, is that 
prescribed by Art. 17, Cl. (vi), of Sch. II of the Court-Fees Act. 
This was overruled by the Full Bench Ruling in Upadhya Thakur 
V. Persidh holding that the proceedings in the ease could 

not properly be regarded as a suit, and neither Art. 17, Cl. {vi). 
nor S. 17 of the Court-Fees Act was applicable where an appeal 
was preferred by the landlord against a number of defendants, 
joined in a proceeding for settlement of rents. 

887. MADRAS FOREST ACT. —An appeal to the District 
Court from the rejection of a claim by a Forest Settlement Officer 
under Cl. 11 of S. 10, of the Madras Foi*est Act, 1882,’has been 
held to fall under Art. 17, Cl, VI. and not under this article. The 
decision of the Forest Settlement Officer upon the claim was 
regarded as a decision in proceedings in the nature of a suit.^- 

888. SUCCESSION CERTIFICATE ACT— Indian Succes¬ 
sion Act.— An appeal against an order under S. 19 of the Succes¬ 
sion Certificate Act, was held to fall under this article.^® Appeals 

against an order under S. 384, Indian Succession Act, would fall 
under this article. 

__ 

(7) Smith V. Nandan Lai, 6 W.R. (Act X) 13. 

(8) Omacharan Biswas v. Shib Nath, 8 W.B. 14. 

(9) S. R. No. 1923 23 (unreported) cited in Satyamurthi’s Court- 
Fees Act, pp. 456, 457. 

(10) 18 Cal. 667. 

(11) 23 Cal. 723 (F.B.). (Held that the memorandum of appeal ^as 
nothiug more or less than an application subject to one court-fee of eight annas 
only under Art. (1) (b), Part 2 of Sched. II of the Court-Fees Act). 

Note. —Tliis ruling has been most adversely criticised by Satyamurthi 
in his Court-Fees Act, pp. 457, 458 as opposed to the decision of Madras 
High Court in 8 Mad. 22, and the ratio decidendi, being at variance with 
the decision of the Privy CoimcU case in 45 Mad. 320 (P.C.). 

(12) Kamaraja v. Secretary of State, 8 Mad. 22. 

(13) C.M.A. No. 125 of 1900 (Unreported) cited in Satyamurthi 
Court-Fees Act, p. 467. 
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^9. ORDER DECIDING ELECTION PETITION.— The 

validity of a Municipal election can only be tested by an election 
petition presented to one tribunal. The decision of that tribunal 
is final, and there is no appeal from it.^^ 


Proper Fee. 


Five rupees. 

[Ten Rupees_ 

in Bihar and Oris¬ 
sa, and Madras 
also in Bombay 
(for amounts 
over 2,000).] 

Five Rupees— 
in Bombay where 
the amount or 
' value does not 
I exceed Rs. 2,000, 


Comments. 

890. LOCAL AMENDMENTS.— By Act II of 1932, 
(Bombay), Art. 12, has been amended to provide for a proper fee 
of Rs. 5, ‘'when the amount or value of the property involved does 
not exceed two thousand rupees”; and Rs. 10, “when the 

amount or value of the property involved exceeds two thousand 
rupees ’ ’: 

By Bengal, (Act IV of 1922); Bihar and Orissa Act II of 
1932; Madras Act V of 1922; and United Provinces Act III of 
1932, the fee under this article has been enhanced to Rs. 10. 

891. CAVEAT, —“A caveat is in the nature of a precau¬ 
tionary measure intended to ensure that there shall be no pro¬ 
ceedings in the matter of the estate of the deceased without notice 
to the person who files the eoveat.”^® Where citations were issued 
upon the daughter of the deceased, in connection with an appli¬ 
cation for probate, and she appeared on such citation, and by her 
petition intimated that she intended to oppose the gi’ant, the 
petition was not held to be a caveat, requiring a stamp of Rs. 5, 
under this article, but a stamp of eight annas was ruled as suffi¬ 
cient.^® A probate proceeding becomes contentious not upon the 
entry of a caveat, but upon the filing of the affidavit in support of 
the caveat.^^ 

(14) Nandfram v. Chhotey Lai, 21 I.C. 575=11 945 (P.B.). 

(16) BTioiatami TeM v. Haricharan Banerjee, 36 I.C. 38=20 C.W.N*. 

787. 

(16) Ibid. 36 I.C. 38, supra. 

(17) Chotal Chv/nilal v. Bai Kahubai, 22 Bom. 261. 


Number. 


12. Caveat 


676 


The Court-Fees Act. 


[SCH. II. 


Number. 

13. Application under 
Act No. X of 1859, 
section 26, or Bengal 
Act No. VI of 1862. 
section 9, or Bengal 
Act No. VIII of 1869, 
section 37. 


Proper Fee. 

Five rupees. 

[Ten rupees in 
Bengal.] 

I 


Comments. 

892. LOCAL AMENOIVOINTS.—The fee has been 

enhanced, by Bengal Act IV of 1922, to ten rupees. 

This article has been omitted by Madras Act V of 1922. 

The applications referred to in the article, relate to suits by 
landlords. See S. 91, Bengal Tenancy Act. 

Act X OF 1859, was repealed by the Bengal Tenancy Act 
(VIII of 1885) : and by Bengal Act I of 1879 (now Act VI of 
1908), in the Province of Agra, by Act XVIII of 1873; and in the 
Central Provinces, by the Central Province Act IX of 1883. 

(Bengal) Act VI of 1862, was repealed by the Bengal 
Tenancy Act, VIII of 1885; and by the Chota Nagpur Act I of 
1879, (now, Bengal Act VI of 1908); 

(Bengal) Act VIII op 1869, was repealed by the Bengal 
Tenancy Act, 1885, (VIII of 1885). 


Number. 

1 

1 


Proper Fee. 

14. Petition in a suit 
under the Native Con¬ 
verts' Marriage Disso¬ 
lution Act, 1886. 

.... ‘ 

Five rupees. 

[Ten rupees in 
Bombay, in Be- 
^ har and Orissa.] 



[Rupees seven 
and annas eight 
in U. P.] 

Comments. 


893. AMENDMENT.— By Bombay Act II of 1932, the fee 
in column 3 has been raised to ten rupees: Similarly, in Bihar 
and Orissa (Act II of 1922); but by United Provinces Act III of 
1932, the fee is raised to “seven rupees eight annas. 
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Number. 


15. [Repealed by Act 
V of l90S,Sch. 


16. [Repealed by Act 
VI of 1S89, S. l8.]-[ 


17. Plaint or memo¬ 
randum of appeal in 
each of the following 
suits:— 

(i) to alter or set 
aside a summary deci¬ 
sion or order of any 
of the Civil Courts 
not established b y 
Letters Patent or of 
any Revenue Court: 

(ii) to alter or can¬ 
cel any entry in a re¬ 
gister of the names of 
proprietors of revenue 
paying estates: 

(iii) to obtain a de¬ 
claratory decree where 
no consequential re¬ 
lief is prayed: 

(iv) to set aside an 
award: 

(v) to set aside an 
adoption: 

(vi) every other 
suit where it is not 
possible to estimate at 
a money-value the 
subject-matter in dis¬ 
pute, and which is not 
otherwise provided 
for by this Act. 



Proper Fee. 


Ten rupees. 


* A suit for the Possession of a wife is not now one of the permissible 
forms of action. 

t Administration Bond now requires an ad valorem duty under the 
Stamp Act. 
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894. AMENDMENTS. —This article has been amended as 
follows by several local Acts. 

Bengal (Act IV of 1922). — The fee of Ks. 10, has been 
raised to Rs. 15, for items (iv) and. (vi) ; and to Rs. 20 

for items (m) and (v) : 

Bihar and Orissa (Act II of 1922). — The words '*or of 
cross-objections^’ have been added after the words ‘‘memorandum 
of appeal” and the fee for all items has been raised to Rs. 15. 

Bombay (Act II of 1923), 

Number. Proper Fee. 

Plaint on memorandum of 
appeal in each of the following 
suits:— 

(i) to alter or set aside a sum- Where the amount or Ten rupees, 
mary decision or order of any of value of tlie property 

the Civil Courts not established does not exceed 500 
by Letters Patent or of any rupees. 

Revenue Court; 

(ii) to alter or cancel an entry When the amount or Fifteen rupees, 
in a register of the names of the value of the pro- 

proprietors of revenue’ paying perty exceeds five 
estates:" E23 hundred rupees. 

(iii) to obtain a declaratory Fifteen rupees, 

decree or order, where no conse¬ 
quential relief is prayed: 

(iv) to set aside an alienation: .. Fifteen rupees. 

(v) to set aside a decree or When the amount or Ten rupees, 

award: value of the property 

does not exceed 500 
rupees. 

When the amount or Fifteen rupees, 
value of the property 
exceeds 500 rupees. 

(vi) to set aside an adoption: Fifteen rupees. 

(vii) any other suit where it .. Fifteen rupees, 

is not possible to estimate at a 

money value the subject-matter 
in dispute and which is not 
otherwise provided for by this 
Act. 


IMadras (Act V of 1922) 


Number. 


17. Plaint or memorandum of 
appeal in a suit— 


(i) to alter or set aside a 
summary decision or order of 
any of the Civil Courts not esta- 



Proper Fee. 


Fifteen rupees 
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Number. Proper Fee. 

blishcd by Letters Patent or of 
any Revenue Court. 

(ii) to alter or cancel any •• Fifteen rupees, 

entry in a register of the names 

of proprietors of revenue p.aying 
estates. 

(iii) for relief under S. 14 of .. Fifty rupees, 

the Religious Endowments Act, 

1863, or under S. 91 or under 
S. 92 of the Code of Civil Proce¬ 
dure, 1900. 

17-A. Plaint or memorandum 
of appeal in a suit— 

(i) to obtain a declaratory ) When jhe plaint is Fifteen rupees, 
decree where no consequential presented to or the 

relief is prayed : memorandum o f 

appeal is against 

(ii) to set aside an award ; the decree of— 

A District Munsif's Hundred rupees 

(iii) to obtain a declaration Court or the City if the value for 

that an alleged adoption is invalid Civil Court. purposes of juns- 

or never in fact took place or to A District Court or diction is less 
obtain a declaration that an ad- a Sub-court. than ten thous- 

option is valid. J and rupees. 

Five hundred ru¬ 
pees if such value 
is ten thousand 
rupees or upwards 

17-B. Plaint or memorandum When the plaint is pre- 
of appeal in every suit where it is sented or to the me- 
not possible to estimate at a morandum of appeal 
money-value the subject-matter is against the decree 
in dispute and which is not other- of— 

wise provided for by this Act. a Revenue Court, Ten rupees. 

a District Munsif’s 
Court or the City Fifteen rupees. 
Civil Court, 

a District Court or One hundred ru- 
Sub-court. pees. 

United Provinces. —In United Provinces the fee is raised 
to Rs. 15, but the proviso prescribes a fee of Rs. 100, in a suit 
before the High Court under its original jurisdiction. 

895. PLAINT OE MEMORANDA OF APPEALS IN A 
SUIT. —Art. 17, of Sch. II, though it relates to a plaint or 
memorandum of appeal in the classes of suits mentioned therein 
does not relate to cross-objections filed in similar suits.'® The 
words “or cross-objections^* were added to Art. 1, Sch. I, by the 
amendment in 1908, but not to Art. 17 of Sch. II. This may have 
been by oversight, but as the article stands, except in Madras and 
in Bihar and Orissa, a memorandum of cross-objections claiming 

' (18) Bishan Sahai v. Chhote Lai, (1924) I.L.R. 47 AIL 89. 
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a relief of the nature mentioned in this article, requires an 
v^vLOREM Court-fee according to the value or amount of the subject- 
matter in dispute. Thus in the case of a cross-objection claiming 
possession of an immoveable property the Court-fee is payable 
ad valorem on the value of the property, and should not be 
calculated on five times the land-revenue in according with S. 7 (v) 
of the Act.^® The ad valorem fee is payable on a cross-objection 
even when the relief claimed by it is of a declaratoiy nature which 
would come under Art. 17 of Sch. II.-® 

896. PARTIAL RELIEF CLAIMED IN APPEAL.—AVhere 
the relief claimed in appeal is as regards the declaration portion 
ONLY OF the suit, which also embraced a suit for money, the 
proper fee chargeable for such appeal is Rs. 10, under Art. 17 (m), 
of the second schedule, of the Act.^^ Under a literal construction 
of Art. 17 (Hi), it refei’s to the nature of the suit as the criterion 
for determining whether an appeal comes under it. and though the 
suit is not for a declaratory decree without consequential relief, 
S. 16 of the x\ct clearly indicates that, where an appeal is only 
against a part of a decision, and that part relates only to a portion 
of the subject-matter, the memorandum of appeal is sufficiently 
stamped, if it bears the Court-fee stamp chargeable upon such 
portion of the subject-matter.^" Similarly, where in the Court 
below the plaintiffs paid in Court-fee upon the prayers for khas 
possession, the appointment of a receiver, and a declaration of their 
rights as reversioners, but in the Appellate Court the prayer -was 
expressly limited to a declaratory relief, the fee of Rs. 10 was held 
sufficient.^® 

897. SCH. II. ART. 17, CL. (i) — “Summary decision or 
order —The words “summary decision or order’’ have not been 
defined in the Court-Fees Act, but they have been held to mean “a 
decision of the Civil Courts not being a decree made in a regular 
suit, or appeal. The nature of a summary proceeding is that 
the decision of a Court -which hears and determines the matter 
“does not finally conclude the parties”. It is “a proceeding in 
which the Court makes an order, and determines the matter in 
issue, for the present occasion”, and the decision is “not to be 
questioned by an appeal, but the matter of which may afterwards 
be contested by a regular suit.”^® In the Bombay Full Bench 
ease, the term summary decision or order was also interpreted to 


(19) Bishan Sahai v. Chlwtey Lai, 1925 AU. 119 (1)=47 AU. 89=85 
I.C. 270=22 A.L.J. 911; following Ishdatt Tiwari v, Tameswar, 45 All. 
537=1924 All. 175. 

(20) 40 All. 93=43 I.C. 179=15 A.L.J.' 886; cited in 47 AU. 

1925 AU. 119 (1), supra. 

(21) The Simla Corporation, Ltd. y. Narpat Bai, 43 P.B. 1888; also 
see Girijanand y. Sailajanand, 23 Cal. 645. 

(22) Girijanamd y. Sailajanand, 23 Cal. 645 (651), 

(23) Jagdeep Narain t. Jailcasi Koer, 22 I.C. 928=19 C.W.N. 1191. 

(24) BamdTwn v. Bameswar, 11 W.R. 117=2 B.L.B. A.C. 235. 

(25) Mahtdh Chand v. Bacha Bam, 13 W.B. 74 (F.B.). 
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mean a decision or order not made in a roKular suit or ai)i)eal.-*^ 
Westropp, J., observed that tliere Avere two classes of suits, which 
might be brought in pursuance of tlie permission given in the 
concluding passage of S. 246 of Act VIII of 1859, (O. 21. K. 63) : 
(1) suits to set aside an attachment where the intervenicnt has 
failed in his application to have the attachment set aside: and (2) 
suits to restore an attachment where tlie intervenient lias 
succeeded in his application by obtaining a discharge of the attacli- 
ment. Such suits fell both under the terms of «. 7 (iv) (c), 
Avt. 17, Cl. 1 of Sell. II of the Court-Fees Act. liut tlicir Lord- 
ships applied the latter clause, "witliout positively lunding tlu'm- 
selves to the proposition that every decision or order not made in 
a regular suit or appeal is a summary decision or order.*’-' 

898. In the Privy Council case of PhvXhumari v. Ghansliyam 
Misra -^ the plaintiff was in posse.ssion of immoveable 
property Avhich she had purchased from tlio second defendant 
against whom the fii-st defendant olitained a decree in execution 
of Avhich the plaintiff's property was attached. Her claim in 
the execution proceedings being rejected, she brought 
a suit for declaration of her right to tlio property, and for an 
injunction to restrain the first defendant from executing his 
decree against it. Their Lordships held that Art. 17, Sch. II, 
expressly applied to suit of the description, and that with merely 
a verbal or formal difference. “S. 283, Civil Procedure Code (O. 21, 
R. 63) under Avhich section the action was brought, recognized 
such a suit as not merely an appropriate but the only mode of 
obtaining revieiv in such cases.” The teims of sub-S. 1, Art. 17, 
which thej' held to apply, contain no reference to value. In any 
ease, the value of the action meant the value to the plaintiff, and 
not the execution debt, unless it is less than the value of the pro¬ 
perty. 

899. ALLAHABAD. —The plaint in a suit by a person, 
whose claim to attached property has been disallowed, to esta¬ 
blish or to declare his right to such property may be ]>i'ought on 
a stamp of Rs. 10, and need not be stamped according to the 
market or other value of the property.-® 'Vniere the relief is con¬ 
fined to a simple declaration of title, and the setting aside of the 
order of civil court in the execution department by removal of 
the attachment, both requirements are included in Sch, II. Art. 17 
of the Court-Fees Act.®® Thus a suit to set aside an order dis¬ 
allowing a claim to property attached in execution of a decree is 
one to which this article applies, and may be brought on a ten 


(26) Dayachand N<&nchand v. nemchand Dharamcltand, 4 Bom. 515 
(P.B.). 

(27) Ihid. 4 Bom. 515 (F.B.). 

(28) 35 Cal. 202, P.C. (approved Bhondo Sdkharan v. Goliind Babaji 
9 Bom. 20). 

(29) Chunia v. Bamdial, 1 All. 360. 

(30) Gulaarimal v. Jadauv Bai^ 2 AU. 63. 
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rupees stamp -without reference to the amount of the decree.^^ In 
Mojiirajkuari v. Maharajah Radha Prasad Singh, and in Dildar 
Fatitna v. Naraindas,^^ the Court-fee payable for a declaration 
of right to certain property, and for release of the said property 
from attachment in execution of a decree was held to be Rs. 10 
in respect of each of the reliefs prayed for, but in Gohind Nath 
Tiwari v. Gajraj,^-^ the two separate declarations, viz., (1) that 
the property is the plaintiffs’ and (2) that it is not 
liable to attachment under a certain decree, were deemed 
one expressed in different manners, and the Court-fee 
of Rs, 10 was held sufficient. Similarly, where an auction- 
purchaser who was resisted in obtaining actual possession 
by a person claiming to be the owner in possession of the property, 
made an application under S. 335 of the Code of Civil Procedure 
(O. 21, Rr. 97, 99 and 103), which w'as rejected, and the auction- 
purchaser accordingly filed a suit against the person in possession 

CLAIMING A DECLARATION OF HIS RIGHT TO PRESENT POSSESSION OF THE 

PROPERTY, a Court-fee of Rs. 10 was held sufficient.^® 

(2) Jurisdictional valuation of suit. In Divarkadas v. 
Kameshar Prasad, it was held that where in a suit by the claim¬ 
ant against the decree-holder and the judgment-debtor the plain¬ 
tiff prayed for a declaration that the property was his and was 
not liable to attachment, the attached property must be taken as 
the subject-matter of the suit. The valuation of such a suit for 
declaration that the property belongs to the plaintiff, and is not 
liable to attachment and sale in satisfacion of a decree is the amount 
of the decree where it is less than the value of the property.®'^ 

900. Bombay.—A stamp of Rs. 10 is sufficient for the 
plaint or memorandum of appeal in a suit brought to restore an 
attachment removed at the instance of an intervenient, under Civil 
Procedure Code.®® Such a suit is one to set aside a summary 
decision of a Civil Court not established by Letters Patent, within 
the meaning of Sch. II, Art. 17, Cl. (1) of the Court-Fees Act.®** 
When a party prefei*s a claim or makes an objection to the attach¬ 
ment of any property in execution of a decree, but fails to establish 
it, and brings a suit to establish his right to the property attached, 
the plaint is to be treated as falling under Art. 17, Cl. (1) of Sch. II 


(31) Begam v. SuJeh Bam, 6 All. 341=4 A.W.N. (1884), 113. 

(32) 6 All. 466=4 A.W.N. (1884) 175 (A decision under S. 181, 
N.-W.P. Rent Act (XII of 1881) relating to the right to the property 
attached). 

(33) 11 AU. 365=9 A.W.N. (1889) 131. 

(34) 13 All. 389=11 A.W.N. (1891) 139 (Fiscal provision construed 
strictly in favour of the litigant). 

(35) Piryadas v. Vilayat Khan, 22 All. 384 (followed 9 Bom. 20). 

(36) 17 All. 69; approved in Dhan Devi v. Zamurud Begam, 27 All. 

440. 


(37) Khetra Pal v. Mumtaa Begam, 38 All. 72=31 I.C. 879. 

(38) Dayachand Nenchand v. Semchemd Dharamchand, 4 Bom. 


(F.B.). 


(39) Sadetehiv Yeshwant v. Atmaram Sakharam, 4 Bom. 


535, N. 


515 
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of the Court-Fees Act, and is ciiargeable witli only a ten rupees 
stamp, notwithstanding that the plaintiff may pray in such 
a suit to be awarded possession.-*^ Where, on the removal 
of an attachment at the instance of a thiz-d party, the 
judgment-creditor brings a suit to establish the right of his 
judgment-debtor to the propeity from which the attachment has 
been removed, and to get the summaiy order set aside, the proper 
stamp on a plaint of that kind is Rs. 10, under S. 6, and Sch. II, 
Art. 17, of the Court-Fees Act.-** 

(2) The valuation of a suit, mentioned in Sch. II, Ai*t. 17, 
which I’elates to land or an interest in land is the value of the land 
or intei’est in land, for purposes of jurisdiction.-^^ For the pur¬ 
pose of determining the question of jurisdiction, the valuation of 
a suit should be computed according to the market-value of the 
subject-matter of the suit, and not according to the special rules 
applicable to valuation fixed in Court-Fees Act.-*^ In liachappa 
v. ^xidappa, their Lordships of the Privy Council, similaily, held 
that any part of the fee payable and paid is a fixed fee under 
Sch. II of the Act, then the notional value of the propeity, or any 
part of it cannot displace its real value for the purpose of juris¬ 
diction .' 

901. Calcutta.—The Calcutta ruling in Fullumuri v. 
Gluttishyam, that a suit of the nature referred to in S. 283, Civil 
Procedure Code (O. 21, R. 63, Act V of 1908), instituted for the 
declaz’ation of the plaintiff’s right to and possession of a property 
attached, and for a perpetual injunction to restrain its sale in 
execution of a decree, is one in which consequential relief is prayed 
foi*, and, therefore, subject to ad valorem Court-fee duty, was over¬ 
ruled by their Lordships of the Pi’ivy Council in 35 Cal. 202, 
P.C.**® Following this decision, the Calcutta High Court has held 
that the plaint in a suit of the nature indicated in O. 21, R. 63, Civil 
Procedure Code, is not chargeable with an ad valorem Court-fee, 
but with a fixed Court-fees of Rs. 10.-*® A suit contemplated by 
O. 21, R, 63, which calls in question an adver.se decision of the 
Court is a method of obtaining a review, and is a ‘‘suit to set 
aside a summary decision or order of the Court.Where a 
person, whose claim to pi’operties attached in execution of a decree 
has been dismissed for defaxdty sues to set aside the decision under 
Art. 17, a Court-fee of Rs. 10 is payable upon the plaint. An order 


(40) Dhondo Sakharam v. Gobind Babaji^ 9 Bom. 20 followed in 35 
Cal. 202 (P.C.). 

(41) Vithal Krishna v. Balkrishna Janardhan, 10 Bom. 610 (F.B.)j 
Kammath v. Kunhamid, 15 Mad. 288. 

(42) Dayaram Jagjivan v. Gardhaatdas Dayaram, 31 Bom. 73. 

(43) Kaht- V. Vishram, 1 Bom. 543. 

(44) 1918 P.C. 188=43 Bom. 507=46 I.A. 24 P.C.=50 I.C. 280; 
etc. 

(45) 35 Cal, 202=35 I.A. 22=7 C.L.J. 36=12 C.W.N. 169 (P.C.). 

(46) Gol Asmater Khaiun, 64 I.C. 49. 

(47) Abdul Kader v. Ali Meah, 14 I.C. 715; and AsTcaran Boid 30 
I.C. 554=56 M.Ii.J. 52. 
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dismissing a claim for default is an order within the meaning of 
O. 21, R. 63, Civil Procedure Code.^® For purposes of jurisdiction, 
the Court should be guided by the value of the property in suit.'*® 

902. Madras.—Where a claimant to property attached in 
execution of a decree intervenes, but fails to get the order of attach¬ 
ment set aside, and is compelled to bring a suit to establish his 
right, the discharge of the order of attachment cannot properly be 
asked for in such suit. The intervenor having established his 
title by declaratory decree or otherwise should then carry the 
decree to the Couit by which the order of attachment was issued, 
and such Coiirt is bound to recognise the adjudication and govei*n 
itself accordingly.^® The special right conferred by S. 283 (0. 21, 
R. 63), Civil Procedure Code, on a claimant whose claim is rejected, 
to sue for a declaration of his title in so far as it is affected by the 
order passed against him is not controlled by the proviso to S. 42 
of the Specific Relief Act, and the plaintiff in such a suit is not bound 
to ask for any further relief to which he may be entitled.^ Suits 
under O. 21, R. 63, are not original suits but a mere continuation 
of proceedings in a claim-petition.® The suit contemplated under 
R. 63 is a suit to establish the right which the plaintiff claims in 
the claim-petition and the cause of action in the suit filed under 
R. 63 must be the cause of action comprised in the claim-petition.® 
Where the plaintiffs had raised a claim to a Kanom attached in 
execution of a decree against their undivided brother, which was 
allowed in part, sued for a declaration of their title to four-fifths 
of the Kanom amount, affixing to the plaint a Rs. 10 stamp, it 
was held that the plaint was sufficiently stamped.* An order on 
a claim petition under O. 21, Rr. 60, 61 is connected with rights to 
immoveable property attached, and is not merely an affair between 
the parties in their personal capacities unconnected wdth rights 
to and over the properties.® 

An appeal lies under the Letters Patent from the order of a 
.single Judge of the High Court passed on the original side in a 
claim-petition;® and this right of appeal conferred by S. 15 of 
the Letters Patent is not taken away by S. 283 (O. 21, R. 63) or 
or S. 591 (S. 105, Act V of 1908), of the Old Code.*^ 


(48) Satindra Nath Banerji v. Shiva Prosad, 1922 Cal. 166=64 I.C. 
713=26 C.'W.N. 126; also see Nagendra Lai v. Fani Bhushan Das, 45 Cal. 
785=44 I.C. 265. 

(49) Kitty Churn v. Aunaih, 8 Cal. 757=11 C.L.B. 95. 

(50) Kolashevri Narainan v. Nilakandan, 4 Mad. 131. 

(1) Kristnan Sooraya v. Pathma Bee, 29 Mad. 151 (16 Mad. 140). 

(2) Krisivnappa Cheiiy v. Abdul Khader, 25 I.C. 11=38 Mad. 535=^ 
26 M.L.J. 449. 

(3) VenTcatta Subba Bao v. Golete Vig7ieswaradu, 1928 Mad. 840=110 
I.C. 855. 

(4) Kanmathu v. Kunhamed, 15 Mad. 288. 

(5) Per Sadasifva Aiyar, J. in 38 Mad. 535=25 I.C. 11, supra. 

(6) Sabapathi v. Narayansami, 25 Mad. 555=11 M.L.J. 340; cited in 
Venugopal v. Venkata, 28 I.C. 367=39 Mad. 1196. 

(7) Vanugapal v. Venkata, 28 I.C. 367=39 Mad. 1196. 
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903. JURISDICTION: VALUATION OF SUIT _In suits 

under S. 283 (O. 21, R. 63), Civil Procedure Code, to establish a 
right to attach property, by a decree-holder, the subject-matter 
of the suit being the right to attach the property for the deciee 
debt, the amount of the decree-debt must be looked to unless it 
exceeds the value of the property sought to be attached, in wliich 
case the value of the property must be looked to.« A suit uutier 
S. 283 (O. 21, R. 63), is only a suit to have it declared tliat ihe 
property is not liable to attachment. Consequonily, the amount 
of the debt for which the property is attaclied should primarily 
determine the jurisdiction.** Even wliere the judgment-debtor is 
made a party, but no distinct claim is made against him, the 
value of the suit is the amount for which the property was attach¬ 
ed when such amount is less than the value of the property.^** Tiie 
value for purposes of jurisdiction, where no special method of valua¬ 
tion has been provided by a statute is the market-value of the pro¬ 
perties alfected.^^ In a suit instituted under O. 21, R. 63, Civil Pro¬ 
cedure Code (both against the judgment-debtor and the decree- 
holder), to cancel the attachment and also to declare that the 
judgment-debtor has no interest in the property attached, the 
market-value of the land, and not the amount due under the 
decree in execution of which the land was attached, determines 
the Court which should entertain the suit.^^ 

904. Punjab: Court-Fees.—A Full Bench of the Punjab 
Chief Court has held that a claim by the decree-holder under S 283 
Civil Procedure Code (O. 21, R. 63), against his judgment-debtor 
and the successful objector to establish his right to attach, in execu¬ 
tion of his decree, the property in dispute, or for declaration to have 
a preferential i-ight to the attachment of the property in dispute 
in supersession of the summary order is one falling cither under 
Cl. (i) or (in) of Art. 17 of the Court-Fees Act, and that a Court- 
fee of Rs. 10 is sufficient for the plaint.^® The Court-fee on the 
plaint in a suit to contest an order under S. 282, Civil Procedure 
Code (O. 21, R. 62), is that prescribed by Art. 17 (i) Sch. II 
of the Act.^^ 

905. JURISDICTION, VALUATION OF SUIT. —The 
valuation of a suit by a creditor to establish right to attach and 
sell property in execution of decree is the amount of the decree 
sought to be realised out of the property, aJid not the value of the 


(8) Krishnama Chariar v. Srinivasa Ayyangar, 4 Mad. 339; also see 
Modhusuddun v. EaTchal Cliunder, 15 Cal. 104. 

(9) Krishnasami v. Somasundaram, 30 Mad. 335=17 M L J 95—2 

M.L.T. 116 (F.B.). ‘ ’ 

(10) Ihidi. 30 M:ad. 335, supra., (F.B.). 

(11) Veeremma v. Marupudi, 1927 Mad. 563=50 Mad. 646=101 I C 

379=52 M.L.J. 381=25 L.W. 440. ' 

(12) Narayan Singh v. Aiyasami Eeddi, 31 I.C. 188=29 M.L.J. 728. 

(13) Sardar Diai Singh v. Beti Sam, 51 P.R. 1897 (F.B.). 

(14) Ilam Din v. Bhagat Singh, 12 P.L.R. 1902. 
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property itself unless the two amounts happen to be identical. 
Where the value of the property exceeds the amount of the decree, 
the value to the plaintilf is limited to the amount of his decree, 
but where the amount of the decree exceeds the value of 
the property, the value to the plaintiff is the value of the property.^® 
Where in a suit to establish right to certain property attached, 
there was no dispute beween the objector-plaintiff and the 
judgment-debtor and the decretal amount was less than the value 
of the house, it was held that the amount of the deei’ee being ‘^the 
burden from which plaintiff sought to be relieved’’, the value of 
the suit, for purposes of jurisdiction, '‘as between the decree- 
holder and the plaintiff, was the decretal amount, and not the value 
of the house. The question of jurisdictional valuation of suit for 
declaration of title to attached property by objector, against 
judgment-debtor, and by the objector against the decree-holder, or 
by the decree-holder against objector came before a Full Bench of 
the Punjab Chief Court in Sher Alt Shah v. Lachmandas.^^ It was 
hold by the Pull Bench that the proper valuation, for purposes of 
jurisdiction, of a suit by an unsuccessful objector against the 
decree-holder and the judgment-debtor to declare the property not 
liable to attachment, the judgmenUdehtor resisting the suit, and 
claiming the property to be his, is the value of the property attached, 
and not the decretal amount.^® Johnstone, J., enumerated the 
possible suits under S. 283 (O. 21, R. 63, Civil Procedure Code), 
as follows:— 

(Oi) Suit hg the decree-holder for a declaration that the 
property is liable to attachment; 

(h) Suit h\f the objector against the decree-holder, to 
declare the property not liable, the judgment-debtor 
siding with the objector, and not claiming the 
property as his; 

(c) Suit by the objector against the decree-holder, and 
the judgment-debtor, to declare the property not 
liable, and the judgment-debtor resisting the suit, 
and claiming the property as his, and the plaint 
asserting that this is the judgment-debtor’s attitude.®® 

Suppose in all these eases the decree amount is less than the 
value of the property. 

In CLASS (a), the “subject-matter of the suit” is the decretal 
amount. This is all the decree-holder wants. 

In CLASS (b), the subject-matter is probably the decretal 
amount. The objector-plaintiff’s title to the ownership of the 


(15) Bhai Bamam Singh v. Bhagwcui Devi, 50 P.E. 1890. 

(16) Mayamal v. Bela Singh, 121 P.B. 1890. 

(17) Bishnu v. Lai Singh^ 55 P.B. 1906. 

(18) 94 P.B. 1908 (F.B.). 

(19) Tbid. 

(20) Ibid. 
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it h t ti ^ jiHlKment-cleljtor admits 

It, and what the plaintiff wants is merely a declaration that the 

decree-holder is not entitled to realise out of the properly the sum 
decreed m his favour. * i . 

In CLASS (c), the order passed by the executing court if not 
set aside or overruled will result in the loss to the objector not of 
the decretal amount but^of the whole propei-ty attaelied. The 
objector brm^ his suit not only to prevent the decree-liolder from 
resisting his claim out of the property, but also to prevent the iud-- 
ment-debtor from appropriating the surplus left after the satis¬ 
faction of the decree. In short this suit is for property hi tofo. 
Iherefore, the proper valuation of the case for purposes of 
jurisdiction is the value of this property attached and not the 
decretal amount.^' An example of class (a) is to be found in 

BhagwwiuJ<is v. Kashi Kamr- where it was held that in a suit for 
declaration under O. 21, R. 63. Civil Procedure Code, by the 
decree-holder, where there is no dispute as to title between the 
judgment-debtor and the other objector and the former is merely 
a pro forma defendant, the value of the suit for purposes of juris¬ 
diction is the amount of the decree. An illustration of class fc) 
IS to be found in Sardar Begam v. MehreJumdr^ where P the wife 
of a judpuent-debtor brought a suit for declaration that’a certain 
house, which had been attached in execution of decree ao-ainst her 
husband was really her property, having been made ovei^to her in 
heu of dower. It was held that as the plaintiff sought a declaration 
not only as against the decree-holder, but also against the iudo^ 
ment-debtor, that the property which had been attached Avas in 
Its entirety her own. the value of the suit for the purposes of 
junsdietion was the value of that property, and not the decretal 
amount. Another illustration is to be found in Kalu MaJ y 
bhamsuddin,^-^ where it was held that the value of a suit for 
declaration as owner of the property attached in execution of a 
decree brought by the unsuccessful objector against both the 
judgment-debtor and the decree-holder is the value of the proi^ertv 
and not the value of the decree. Consequently the value of the 
property being over Rs. 5,000. an appeal lay to the Chief-Court 
although the value of the decree was less than 5000.2® 


906. Patna.—Where an objection is dismissed under 
O 21, R. 58, Civil Procedure Code, and the unsuccessful 
claimant brings a suit under O. 21, R. 63, to establish his title 
to the property in dispute, the suit falls under Art. 17, Sch. II, of 
the Court-Fees Act. The fact that the property Avas actually sold 
before the suit Avas brought does not affect the nature and^scope 
of the suit, where the plaintiff claims to be in possession of the 
property and does not ask for being restored or that possession he 


(21) 94 P.R. 1908 (F.B.), 

(22) 26 I.O. 180. 

(23) 82 P.B. 1913=18 I.C. 820. 

(24) 41 P.R. 1913=17 I.C. 196. 
(26) Jbftf. 
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delivered to him.-® Where the plaintiff property is attached at 
the instance of a creditor of its ostensible owner, and the plaintiff 
asks only for the release of his property from attachment, the 
Court-fee payable would be Rs. 10 under Sch. II, Art. 17 (1) of 
the Court-Fees Act.-" “If the ostensible o^vner is joined as a 
party to the suit, and a suggestion made in the plaint that that 
ostensible owner is in wrongful possession of the property, and a 
prayer made for restoration thereto, the»Court-fee payable on that 
prayer, being a prayer for a relief consequential to the declaration, 
must be calculated upon the value of the property in accordance 
with S. 7 (iv), of the Act.'’-® If the plaintiff is defeated he must 
again pay Court-fees upon the value of the property, plus Rs. 10 
for the declaration.^ But if the plaintiff is successful, the Court- 
fee to be paid must be regulated by a consideration of ihe relief 
sought in appeal. If the attaching creditor only appeals the relief 
sought is against the declaration only. The Court-fee payable by 
him would be Rs. 10 only. If the ostensible owner appeals the 
Court-fee payable would be the Court-fee calculated upon the value 
of the property.”®® 

907. SUMMARY.—In suits under O. 21, R. 63. Civil 
Procedure Code, for declaration of riglit to property in dispute, 
and contesting the liability or non-liability of the property to be 
attached or sold in execution, the claim is in essence one to set 
aside a summaiy order, and is chargeable with a fixed fee, under 
Sch. II, Art. 17 (1) of the Act. All reliefs properly refcrrable 
to such cause of action, c.< 7 ., declaration of title to possession of 
property, or injunction may be claimed and granted in the suit 
without any additional Court-fee, except where the defeated 
claimant also asks foi* consequential relief, making the suit one 
falling under S. 7 (iv) (c), of the Act, 

As to jurisdictional valuation, where the sole question is 
between the attaching decree-holder and the objector, the value of 
the suit is the amount of the decree where the value of the property 
exceeds that amount; or the value of the property when this is less 
than the decree amount. Where judgment-debtor is added as a 
contesting defendant, the suit should be valued according to the 
market-value of the property attached. 

908. PROVISIONAL FEE—HIGH COURT RULES.—The 

fee of Rs. 10 is now only applicable in provinces where there has 
been no amendment of the schedule. This Court-fee of Rs. 10 was 
fixed arbitrarily for convenience, and S. 9 of the Sutts Valuation 
Act enacted that this fee, fixed on an arbitrary valuation, should 
be regarded as provisional, and liable to be supplanted, in the 
ease of selected classes of suits, by a Court-fee based on what the 


(26) Manih v. Banjas AgarwaJa, 70 I.C. 332. 

(27) Ohandradhari Singh v. Tipan Prasad Singh, 43 I.C. 971. 

(28) rbid. 43 T.C. 971, svpra. 

(29) 43 I.C. 971, supra. 

(30) Thid. 
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High Coiu-t and the Local (.Jovernmcnt considered to be a reasonable 
basis of valuation.^^ 


The Chief Court of the Punjab had under S. 9 of tlie Suits 
Valuation Act directed that suits of the nature desciibed under 
head (r) of Art. 17 of Seh. II of the Court-Fees Act sliall for the 
purposes of that Act be treated as if tlieir subject-matter was of 
the value of Rs. 200 on winch the fee is Rs. 15. although a suit 
falling under head (e) is one of a definite nature for wliieli tlie 
Court-Fees Act prescribes a fixed fee Avithout any reference 
to the possibility of estimating value. 


The JudiciaIj Comaiissioners op Oudii also have, lunder S. 9 
of the Suits Valuation Act, directed that suits in wliicli the plaintitf 
asks for a decree establishing or annulling an adoption shall be 
treated as if their subject-matter was of the value of Rs. 400 for 
the purpo.se of the Court-Fees Act. 


In Nagpur an amendment has been made with reference to 
suits under paragraph (r) and such forms of suit falling under 
paragraph (vi), under which when a suit to declare an adoption 
valid affects a title to property, exceeding Rs. 400 in value, then 
the words “ten i*upees“ must be read for the purpose of Court- 
Fees Act as ad valoreyu such propei-ty. In other words, the second 
column of Sch. II, Art. 17, should be read thus, “ten rupees unless 

e d I 3 A any rule made under S. 9 of the Suits 
Valuation Act.^^ 


It Avas held in Ganpnfrao v. Laxmibai^- that “Avhether in the 
case of a particular class of suits the High Court and Local Covern- 
ment exercised their discretion Avisely, and Avhether or not in a suit 
for declaration of adoption, ‘‘a Court-fee ad v(dorcm of the 
property is a reasonable foe, are questions beyond the jurisdiction 
of the Courts.'* The rules as they stand haA^e the force of law. 


Art. 17, CL (ii). To alter or cancel any entry 
in a register of the names of proprietors of revenue- 
paying estates. 

Comments. 

909. SCOPE. —This article governs suits xinder the Land 
Registration Acts of Bengal and Madras. Where the plaintiffs 
brought a suit to obtain a declaration that they A\’cre occupancy 
tenants and not tenure-holders and that the suiwey eiitiy describing 
them as tenure-holders was Avrong, and that it could not in a7iy wap 
he binding on them, it was held that the suit was not for a decla¬ 
ration Avith consequential relief, merely beeau.se they had merelv 
thrown in redundant Avords about the entry in the record of rights 
being not binding on them.^® S. 106 of the Bengal Tenancy Act 


(31) Ganpatrai v. iMxmi Bai, 43 I.C. 64=15 N.Iy.B. 24. 

(32) 43 I.C. 64=15 N.L.R. 24. 


(33) Tewary Kora v. Bhupat Mander^ 50 I.C. 298=4 P.L.J. 


302. 
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requires that all suits under that section shall be instituted before 
the Kevenue Officer within three months from the date of the final 
jjublication of the record of rights under sub-s. 2 of S. 103-A of 
that Act and S. 107 provides that a note of all disputes decided 
under S. 106 by a Revenue (Officer shall be made in the record of 
rights finally published under S. 103 (ii) of Bengal Tenancy Act.'^^ 
It was held in SaNsh Chandra dri v. Gopal Chandm lio\i, that in 
the case of a suit brought before a Kevenue Officer under S. 106 of 
the Bengal Tenancy Act and claiming those reliefs only provided 
by that section, the institution fee would be that i)rovided in 
Cl. (iii) of Art. 17 of tlie second schedule of the Court-Fees Act.’^’‘ 


910. MADRAS: ART. 17 (iii). PUBLIC TRUSTS.—The 

Court-fee on suits relating to religious endoAvments, public trust, 
or charity is prescribed by this aificle for jMadras Presidency. 
The proper Court-fee payable on an application under S. 84y 
Religious Endowments Act, II ok 1927, is the fee leviable on a 
plaint under Art. 17. Sch. II, Madras Court-Fees Amendment Act. 
1922. It was held in Godasankara v. Board of Commisfiioncrs^*^ 
that the expre.ssion “ArC 17'% must be (h'cmed to include the whole 
of Art. 17, eonsisting of Cl. (1), (2) and (3^. 17-A (1), (2) and 
(3), and 17-15, and tliat the application to set aside the order 
of the Religious Endowments Board and to declare that the plaint 
temple is a private temple, would come within 17-A (1), for no 
consequential relief is prayed and a declaratory decree is ask(*d 
for. The difficulty in applying Art. 17 (1), with a favourable form 
of taxation was that the Board of Commissioners, is not a Civil 
Court within the meaning of that article.'^” But this view was 
dissented from in a later riding in the case of Bundfuyi Aifpar v. 
Board of ComniisHionersJ^ where it was held that Art. 17-A. and 
17-B, cannot be regarded as parts of Art. 17. but only as new articles. 
A definite rule of practice of legislature.s “is to adopt the small 
letters of the English Alphabet («), (b). (e). etc., to denote parts 
of a section, and if further sub-divisions are recpiired. to use the 
Arabic Numerals with or without brackets; ])ut where a new 
section is required to be inserted between two sections, and where 
they consider it desirable not to the alter the number of the sections, 
they add the capital letters of the English Al])habet A, B. C, etc., 
without brackets to the Arabic numerals”.**® It was pointed out in 
this case that ”we have nothing to do with the discussion whether 
the description in the first column of Art. 17, is appli- 


(34) Chandi CJiarmi v. Maiioranjan, 18 T.C. 275. 

(35) 7 r.C. C27=12 C.L.J. 638=15 C.W.X. 110; cited in 18 I.G. 
275, supra. 

(36) 1929 Mad. 52=1928 M.W.N. 509=56 M.L.J. 113=29 M.L. 
W. 549=113 I.C. 88. 

(37) 1929 Mad. 82=113 I.C. 88, supra; citing Haghunadha Patro y. 
Govinda Patro, 1928 Mad. 1032 (F.B.); (Board of Revenue, not a Civil 
Court, subject to the rcvisional powers of the High Court). 

(38) 1929 Mad. 334=56 M.L.J. 373=29 M.L..W. 298=1929 M.W. 
N. 308=52 Mad. 388=115 I.C. 157. 

(39) Ibid. 1929 Mad. 334=115 I.C. 157, supra. 
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be taken in 
as Ai-t. 17 
description 
Col. (1) of 


cable, to an application under S. 84 (2), Act II of 1927. 
The Court-fee payable on the petitions under S. 84 (2). 

Madras Hindu Religious Endowments Act. 1927, is Rs. If)* 
as that is the figure in (^1. 3 of Art. 17, which has to 

this connection, rather than the figure of Rs. r>(), 
(*) reseml)Ies tlie matter and comes nearest the 
to the application, although all three clauses in 
Art. 17 are inapplicable taken literally.”■*" If the 
legislature meant to include Art. 17-A, and 17-B. in Art. 17, the 
intention has not been expressed by use of apt language." The 
question came up before the Full HExeii in the cahv ot Dattiod^iran 
V. The Bofird of Commissioners ,and they preferred to 
follow the decision in Suudara Ayyar's case, holding tie- i)roi)er 
Court-fee i>ayable in respect of an application filed under S. 84 
(2), Madras, Hindu Religious Endowments Act, II of 1927, to 
modify or set aside a decision of the Hiiulu Religious Eiulowments 
Board under S. 84 (1) of the Act. is the Court-fee leviable under 
Art. 17 (1), that is Rs. 15, and that Arts. 17-A and 17-H must 
not be read as parts of Art. 17, but as independent articles. 

911- Art. 71, Cl. (iii) To obtain a declaration 
where no consequential relief is pravecl for fSch II 
Art. 17-A (i), Madras.] 

This Cl. (iii) of Art. 17 of the main Act. and Ari . 17-A (i) 
of the Madras Act V of 1922, apply to suits for simple declaration, 
without any consequential relief. A suit for a d-x-Iaration willi 
consequential relief falls under S. 7 (ir) (c). 

912. APPLICABILITY OF ART. 17 (iii).—It has been 
observed that “it is a common fashion to attempt an evasion of 
Court-fee by casting the prayers of flic plaint into a declaratory 
shape.-*^ “Where the evasion is successful, it cannot be touched, 
but the device does not merit encouragement or favour.’"-* Fixed 
fee is payable only when the suit is foi* declaration, not when the 
suit conceals the real consequential relief prayed for.-*' However, 
plaintiff can avoid paying the pro])e!' (^oiul-fee bv disnensing 
with consequential prayer, at the risk, however, of having his 
suit dismissed under S. 42, Specific Relief Act, if a further 


(40) Per Riimcsam, J., in 1929 Mad. 334 (336), frupra. 

(41) Per FenkatfUfubbfi Jiao. J., ill 1929 Itlad. 334 (337), supra. 

(42) 1930 Mad. 392, Full Bench. 31 M.L.W. 428=58 M.L.J, 494 
1930 M.W.N. 404=53 Mad. 266. 

(43) Deokali Koer v. Kcdarnath, 15 I.C. 427=39 Cal. 704. 

(44) Ibid. 15 I.C. 427=39 Cal. 704; also see 110 I.C. 752=1928 Mad. 

929. 

(45) 106 I.C. 335=1927 Cal. 775 (Bidhu Bhushan v. Kala Chamd 
Soy); and 51 Cal. 216=1924 Cal. 731=81 I.C. 763 (Tara Prasanna v. 
Nirisingha) a suit for the reversal of a sale under the Patni Regulation of 
1819, involving prayers for injunction and for confirmation of possession 
does not come under Art. 17 (hi); and cf. 82 I.C. 297=1924 Cal. 881 
(Nandlal v. Jogendra Chandra). (The provision, as to declaratory suits re¬ 
quires great care and circumspection.) 
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relief is open to Where the plaintiff deliberately 

seeks the relief of declaration with no consequential relief, such 
as the cancellation of an instrument, ad valorem Court-fee is not 
payable."*" The same view was held by the Full Bench of 
Allahabad High Court, in Sriknshna Clumdra v. MaJiabir 
Prasad,^^ where it was held that “where the plaintiff merely 
asked for a declaration that the i^revious decree was not in any 
way binding on him and was altogether void and ineffectual, the 
suit was one for obtaining a declaratory decree only, and fell under 
Art. 17 (i7i) of Sch. 2, Court-Fees Act, and the Court-fee of Rs. 10 
paid hy him was sufhciont. Accordingly, it has been held that “if 
the plaintiff* might and ought to have claimed any further or con¬ 
sequential relief and has omitted to do so, he may have offended 
against the provisions of S. 12 of the Specific Relief Act; but for 
all purposes of the Court-Fees Act, we have to consider merely 
the relief actually claimed by the plaintiff and not the relief 
which he ought to have claimed/'"*® The question under S. 42, 
Special Relief Act. is whether it is binding on plaintiff, in a parti¬ 
cular case to ask for consequential relief.'^® But, a plaintiff cannot 
be deemed to have asked for consequential relief when he studiously 
refrains from asking it.*^ 

913. DECLARATORY SUITS. —It has been noticed in 
the comments under S. 7 (4) (c) of the main Act, that there 
are three classes of declaratory suits:—(1) suits for declaration, 
pure and simple, for which a fixed fee of Rs. 10 (increased in 
some Provinces, by Local Legislatures), is payable; (2) suits for 
declaration, with consequential relief, falling under S. 7 (4) (c) 
of the Act, liable to an ad valorem Court-fee on value fixed by the 
plaintiff, at his option or arbitrarily, and (3) suits for declaratory 
decree, with or without consequential relief, combined with a 
relief falling under some other paragraph of S. 7, e.g., a posses¬ 
sory suit under S. 7 (v) of the Act. 

914. SUITS FALLING UNDER THIS CLAUSE.— 

Accounts and Inspection of Books. A suit merely for a declara¬ 
tion of liability on the part of the defendants to account to him, 
and to permit him to inspect their books, is simply a suit for a 
declaratory decree without consequential relief, and so within 
Art. 17 (iii) of Seh. 2 of the Act.^ 


(46) Narayan v. Dildur AH J^xan, 80 I.C. 544—3 Pat. 915- 

1925 Pat. 210. • 

(47) LaksJimi Narayan S,ai v. Dip Narain IRai, 1933 All. 350=55 

274• also see Ahdul Samad Kltan v. Anjuman Islamia, Gorakhpur, 1934 
AH." 56=1933 A.L.J. 1537. 

(48) 1933 All. 488; cited in 1934 All. 56, supra. 

(49) Abdul Ahmad Khan v. Anjuman Islamia, 1934 All. 56, supra. 

(50) 76 I.C. 448=1923 Cal. 362 {Umarannissa v. Jamirannessa). 

(1) Badhahhuka Bam Narain, 1931 All. 369=131 I.O. 604; also see 
Idahomed Ismail v. Liaqat Kossein, 140 I.C. 191=1932 AU. 316—1932 
li.J. 165. 

(2) 2 Bom. 219 (225, 226); also see 10 Bom. 60. 
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916. Adoptions.—A suit for a declaration that an adoption 
shall not affect plaintiff’s reversionary rights, is not a suit for 
annulling the adoption.^ Similarly, a suit for a decUinition of ihe 
vedulity or invalidity of adoption is a simple declaratory suit, if 
the plaintiff is already in possession of the i)roperty.^ 

916. Alienations. —A suit by the son of a Zemindar tliat 
the alienations made by the latter are not binding on 
the plaintiff falls within this artic.le.^‘ A suit by n 
coparcener in a joint Hindu family for a declaration 
that a mortgage of joint family propeHy effected by another 
coparcener shall not be binding on the ])roperty inortgageil. falls 
under this article, and does not entail the cancellation of 
mortgage deed in its entirety, so as to retiuirc' an od 
valorem fee.^ A suit by a member of a joint Hindu family 
for a declaration that a mortgage executed l>y his undivided father 
and brother is without consideration and not binding u])on liiin 
falls within the purview of this article, and not of S. 7 (iv) (c) 
of the Act." A suit for a declaration that a sale is invalid, by one 
who is not a party to the sale is a simple declaratory suit which does 
not involve any consequential relief, and hence a stamp of Ks. 10 
is sufficient.*^ A person entitled as a reversioner after a Hindu 
widow can maintain a suit for declaration that the alienation by 
the widow, will not affect x>hiintiff’s reversionary interests after 
her death,*’ and if the facts alleged are such that the only relief 
that can be granted is a declaration that the document shall be 
inox)erative against him, and do not disclose a right to have it 
delivered wp, and cancelled in whole or in part, it cannot be pre¬ 
sumed that he asks for a con.sequential relief merely because he 
asks to have it set aside.Each alienation creates a distinct right 
vesting in the alienee, and, when the reversioner seeks for a 
declaration that a number of distinct alienations are invalid, 
he must be held to be suing for that number of alienations.^^ the 
reliefs claimed by the plaintiff* being distinct and independent of 
each other.*- Where the plaintiff brought a .suit against his 

(3) 84 I.C. 486=5 Lah. 440. 

(4) 43 I.C. 64 (Nag.). 

(5) Narayana v. 7 Mafl. 134. 

(6) Sham Das v. Charn Das, 78 I.C. 782=1925 Lah. 90; citing Nanalc 
Chand v. Jiivan Mai, 35 P.R. 1914=25 I.C. 435=237 P.L.R. 1914. 

(7) Venkata Bamani Iyer v. Xa-rayanswami, 1925 Mad. 713=87 I.O. 
660=48 M.L.J. 688; also see Barhhagwan v. Amar Singh, 83 I.C. 332= 
5 Lah. 137=1924 Lah. 530 (Suit for declaration that a certain alienation 
made by plaintiff*s father should not bind his reversionary interest). 

(8) Daya Shankar v. Mohd, Ibrahim, 1933 Oiidh 116=141 I.C. 798^ 
10 O.W.N. 19, citing Kuber Saran v. RagJtubar, 1922 Oudh 401=121 I.O. 
281 

(9) Bakshish Singh v. Na>rain Singh, 70 P.R. 1877; also see 57 I.C. 
494=18 A.L.J. 903; also see and cf, PaJaniappan Chettiar v. Seitichi, 1933 
Mad. 108 (Transferee appealing against decree declaring alienations in¬ 
valid, but holding transferee entitled to a certain sum from ultimate rever¬ 
sioners—Court-foe payable under Art. 17A for all reliefs). 

(10) Hakim v. Mahtahkatir, 109 P.R. 1893. 

(11) Daivachilaya v. Ponnathal, 18 Mad. 459 (suit by reversioners to 
declare various alienations by a Hindu widow to be invalid against them), 

(12) Karuppa Thevar v. Angammal, 96 I.C. 129=1926 Mad. 678=23 
M.L.W. 581=51 M.L.J. 67 (In a suit by reversioners challenging aliena- 
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father and others, to whom portions of the impartible estate had 
been alienated, by the father, for a declaration as to his future 
right to succeed after his father's death to the Zemindari in 
qucsion, and for a declaration that the alienations made by his 
father will not then be binding upon the plaintiff, the Courf-fee 
leviable on the plaint was Rs. 10. and Art. 17 (iii) of Sch. II of 
the Act, and not an ad valarCm fee calculated upon the amount 
for which the alienations had been made.'-'^ A suit in which the 
transaction by the Karnavan of a Tai-^vad is sought to be declared 
void against members not consenting thereto, if it is in excess of 
his powers as such karnavan, falls under this clause and not under 
S. 7 (4) (c) of the Act.’"* In Punjal), the Court-fee has been 
raised to Rs. 20, in .suits by reversionei's, under the Punjab cus¬ 
tomary-law. for declaration in respect of an alienation of ancestral 
property.** 

917. Ben.ami.— A suit for a declaration that ]>]aintiff is the 
real decree-holder, and that the decree should be transferred to 
him is not a claim involving a consequential relief, and the plaint 
on a ten rupees stamp was sufficient.The ])rayer as to transfer 
of the decree b(*ing supei-fluous and unnece.ssary was disregarded 
as a surplusage. 

918. Bengal Tenancy Act.— Suits under S. 106, Bengal 
Tenancy Act. are purely declaratory, with a fixed Couit-fee of 
Rs. 10 only.*" A separate Court-fee of Rs. 10 is required in a 
suit under S. 106 Bengal Tenancy Act, in respect of each class 
of tenants.*^ Proviso to S. 111-A, j)rovides for a declaration 
of right by persons dissatisfied with entries in record of rights. 
A declaratory relief is sufficient.*** A suit for mere declaration 
that the entry is wrong is not chargeable with ad valorem Court- 
fee, if there is no relief claiming the entry to bo a nullity.-^ 

919. Cancellation ok decrees. A suit for declaration that 
tlie decree is ineffectual and inoperative against 7 >laintiff, has 
been held by Bombay, and Calcutta High Courts to fall under 
this article, involving no consequential relief.-* A relief for the 


tions by aW<]o\v. tin* prayer for the appoiiitnieiit of a receiver was not conse¬ 
quential upon the declarations prayed for). 

(13) SanVara N'arat/ana v. Vijaya Jinf/Inniadha, 7 Mad. 134=7 Ind. 
Jiir. .'595. 

(14) Chiupachaii Vilil Saulcaran Xair v. Gopnln .Ve/ion, .^0 Mad. 18. 

(15) See Punjab Act, VIT of 1922 (Appendix infra). 

(IG) GfMiealii Lai v. Beni Pertthad, 9 T.C. 673 = 1 P.R. 1911=47 P.U- 
R. 1911=22 P.W.R. 1911. 

(17) 7 T.C. 627=12 C.L..T. 638=15 C.W.X. 110; also see and cf. 
18 I.C. 275=17 C.Ii.J. 417 and 22 C.L..!. 57, 

(18) 30 I.C. 862=22 C.L.J. 57; and .50 I.C. 328=4 P.L.J. 2^7; 
also see 51 I.C. 767=4 P.L.J. 299; but see and cf. 9 Pat.L.T. 199. 

(19) 11 C.W.N. 48 (50); 7 C.W.N. 314 (320)=30 Cal. 20. 

(20) 48 I.C. 552; 44 Cal. 352=40 I.C. 96; and 118 I.C. 357; compare 

and see 50 I.C. 298=4 P.L.J. 302. __ 

(21) 20 Bom. 736; 30 Cal. 788; but cf. 39 Cal. 704=15 I.C. 427 -t 
16 C.W.X. 838; also 35 I.C. 797 (Rs. 10 Court-fee in a suit for decla¬ 
ration that a certain ex parte decree is invalid). 
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cancellation of a ^leeree is not a deelaratoi’y relief only.-- Th 
Lahore view is tliat where the decree is a nullity, 

it may be disregarded, but where plaintift' was a party 
to suit, a suit for declaration that tlie decree [)assed 
against plaintiff is l)asejl on fraud and deception, involves 
a consequential relief.-*^ In ^ladras it has l)een lield that a suit 
for a declaration that a compromise decree is obtained by fra\id, 
and for re-opening tlie suit in whicli the compromise is recordi'd 
is liable to Court-fee under this t'l. 17-A. Sell. 11.-^ 

920. Cancellation of Deeds. —Section 39 of tlie Specific 
Keliel Act, provides for the cancellation of instruments, by any 
person, against whom a written instrument is voitl, or voidable. 
The relief is open both to a party to the instrument, or a third 
party^ otherwise prejudicially affected by it.-^*" A distinction is to 
be drawn, for the tnirposes of Court-fee, just as in suits for pur- 
])oses of limitation, between documents which an- null and \oi<l 
<tb initio, and do not require to be .set aside, and instruments <'Xi- 
cuted by the plaintiff, or some one representing him. uiulei* cir¬ 
cumstances whicli would make its cancellation neees.sary.-' 
Where a declaration as to the invalidity of a transfer is sufficient 
for the plaintiff's inotection, the (^alfi-tta High (Aunt has held 
it unnece.ssary for him to seek a conseiiuential relief for its can¬ 
cellation, and he is not bound to ])ay an ad valorem Court-fee 
on his ])laint.-‘^ A suit solely to declare that a sale dei'd executed 
by the plaintiff is void and inoperative as against him. on the 
ground that he was made to execute it because of coercion, etc., need 
only be stamped witli a Court-fee of Rs. 10.-" But, tlier(‘ is a con¬ 
flict of decisions on the point, as noticed in the comments under 
S. 7 (4) (c), ante, and the trend of autliorities is in favour of the 
proposition that where plaintiff aslts to avoid certain deeds, he may 
ask for cancellation of deed, and its delivery, in addition to prayer 
for declaratory relief, and this prayer for cancellation of deed will 
imply' a consequential relief.-’^ But a suit for cancellation of a 


(22) Kalu Bam v. Babufal, 19.12 All. 48r>=:139 JA\ ,32 = 19.32 A.L.J. 
684; cf. 1933 All. 488 (F.B.). 

(23) 102 I.C. 46=1927 Lab. 499=8 Lah. 531; 113 T.C. 908=1929 
Lah. 448; 1929 Lali. 46,3 = 116 I. U. 895; 1932 Bali'. 132=135 I. C. 
499=13 Lali. 391; also sec 73 T.O. 767=1923 Lali. 37,3 (suit for <leelava- 
tioii that certain jjroperty is wakf, and that a decree obtained in respect of 
it shall not affect it). 

(24) Kulandi Pandichi v. Tndran Bamamvumi, 1928 Mad. 416=51 Mad. 

664. 

(24-a) 27 Bonj. 146. 

(25) 14 Mad. 26; 30 All. 375; 30 Oal. 433; also see 15 Cal. 409 (421); 
30 Mad. 18; and 12 Cal. 69; 23 Cal. 460; cited in 30 Cal. 433. 

(26) Vmarannessa v. Jamirunnesxa, 76 I.C. 448=1923 Cal. 362=37 C. 
li.J. 499. 

(27) 138 I.C, 147=9 O.W.N. 440; 1929 Nag. 71. 

(28) 28 I.C. 79 (F.B.); 1929 Oudli 491; 33 I.C. 624 (holding that 
a consequential relief is implied); cf. 30 I.C. 18; 78 I.C. 382=1925 Lah. 
60 (suits for pure declaration); also »?o and cf. 87 I.C. 660=1923 Mad. 
713 (plaintiff content with relief for declaration). 
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void document, against plaintiff not a party to it,-® or a suit for 
cancellation of a mortgagee bond by third party, does not fall under 
S. 7 (4) (c).3o 

921. CONTRIBUTIOIsr SUIT.—AVhex*e plaintiff sued for 
declaration that he -will be entitled to contribution from defendants, 
if and when occasion arose, it was held that a Court-fee of Rs. 10 only 
was sufficient.^^ 

922. CUSTODIA LEGIS.—Where possession of the property 
was. at the time, neither with the defendant, nor with the plaintiff, 
the property having been in cmtodia legis, and in the hands of an 
officer of Coiu*t, (the plaintiff him.self as it so happened), the defen¬ 
dant not having been in possession, the plaintiff was held competent 
to seek for a declaration of his rights to property withoixt asking that 
the property should be delivered to him; because if, as alleged, 
plaintiff is the person entitled to the estate of the deceased in the 
hands of the receiver of Court, nothing more was required to be done 
to secure to the plaintiff all his rights than the revocation of the order 
of the Court directing delivery of the property to the defendant, as 
that would enable the plaintiff to retain possession in his ovm right.^- 
Similarly, where property in question was in the custody of the 
Collector, plaintiff was .■justified in asking for a bare declai’ation 
as to that i^roperty, although he had to sue for declaration and 
injunction as to other property in the same suit.'*^ AVliere a 
Magistrate i)asses an ordei* under S. 146, Criminal Procedure Code, 
a person claiming tlie property need only sue for a declaration.®* 
Accordingly, where the plaintiffs claimed title to the disputed 
propei*ty by purchase at a sale in execution of a mortgage decree, 
and they took possession but were resisted by the defendants, and 
the Magistrate not being able to satisfy himself as to which of the 
paii;ies was in possession of the subject of dispute, attached it 
under S. 146, Cnminal Procedure Code, and some years later two 
suits were instituted by two sets of plaintiffs for'declaration of 
their title and possession, it was held that though framed as suits 
for possession, to which Art 142, of the Liimitation Act was 
applicable, the suits were really for declaration of their title under 
S. 42 of the Specific Relief Act, governed by Art. 120, of the 
Limitation Act.®® Where compensation money is held in trust 

^9) 37 C.L.J. 499~ 

(30) 5 All. 331 (F.B.): 38 Mad. 922 (F.B.); 78 T.C. 782=1925 
Lah. 90; 87 I.C. 660=1925 Mad. 164. 

(31) 1922 Pat. 392=1 Pat. 1=3 P.L.T. 793. 

(32) 27 Mad. 591. 

(33) Shidappa v. Bachappa, 16 I.C. 1005=36 Bom. 628=14 Bom.B. 

R. 757. 

(34) Salcharam t. TuVaram, 1927 Nag. 316=103 I.C. 351; also see 
Administraior-G.cnoral of Bengal v. Bhagwan Chunder, 10 I.C. 531=15 C. 
W.N. 758. 

(35) Baikitntha Nath Sharma v. Bharat Chandra, 31 I.C. 242=22 C.B. 

J. 283=20 C.W.N. 481; Panna Lai Biswas v. Panchu Buidas, 65 I.C. 200= 

26 C.W.N. 432=49 Cal. 544=1922 Cal. 419; also see Bajah of Venkaia- 
giri v. IsaTcapalli Suhbiah^ 26 Mlad. 410; (cross suits for declaration, of right 
to possession of property attached by magistrate, under S. 146, Cr. P. Code, 

in consequence of disputes relating to their possession). 
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for a person by the Court, a mere declaration . of Court 
directing that the money ^vas not any longer to be so held 
in trust for her, but was to be handed over to the petitioner was 
sufficient. The possession and control of the property being in 
cusiodia legis^ Court-fee was not payable ad valorem on appeal for 
recovery of that sum.^*^ 

923. DECLARATION AS TO RENT.— AVliero certain 

tenants filed a suit against their landlord for commutation of 
grain rents into money rents, and the Deputy Collector fixed the 
rate at which commutation was to be made, tlie i)rovision 
applicable to at^peal by the landlord on the ground that the rate 
fixed was too low was Art. 17 (hi) or Art. 17 (ri) of Sell. 11, to 
the Court-Fees Act, and not ad valorem on the difference between 
the amount fixed by the Deputy Collector and the amount which tlie 
appellant alleged to be correct. 

924. TWO DECLARATIONS. —Where the plaintiff sued 
for a declaration that a decree was null and void and that lie was 
the manager of the property in suit, it was held that the suit was 
merely for two declarations without consequential relief and tliat 
a Coiirt-fco of RvS. 10 for each declaration was sufficient.'*® Whore 
there were two declarations asked for, and the second is a redundant 
prayer, it was held not to be a suit for a declaration witli a conse¬ 
quential rclicf.^^ 

925. DECLARATION AS TO RIGHTS .—Where the 
plaintiff prayed for a declaration that he was a duly appointed 
member of the committee of management of a certain charitable 
trust,or that he is the rightful dharmakarta alleging that the 
tenants offer to pay rent to the rightful person, a Court-foe of 
Rs. 10 is sufficient.'*^ Where tlie claim for money is coupled with 
a declaration of lien as equitable mortgagees, the proiior fee 
chargeable on api)eal as regards the declaration only, is Rs. 10, 
under S. 17 and Art. 17 (III) of the second schedule, of the Act.-*- 
A suit for declaration that the defendants were liable to pay certain 
amounts and for the further declaration that the plaintiff .shall be 
entitled to recover those amounts from the defendants if and when 
the plaintiff is compelled to pay the same, is a suit for a declaratory 
decree without consequential relief for the purposes of the Court- 
Fees Act, though such a suit, not being contemplated by S. 42 of 

—- - 

(36) Thammayya Naidu v. Venkaia Havxanamma, 1932 Mad. 438=62 
M.Ii.J. 541=1932 M.W.N. 420=35 M.L.W. 618=55 Mad. 641=139 I. 
C. 131. 

(37) Sandattikali v. Veerappa, 78 I.C. 968=1924 Mad. 623=46 M.L. 
J. 450=19 M.L.W. 629=34 M.L.T. 219. 

(38) JLakshmi Narain v. Dip Warain, 1933 All. 350=1933 A.L.J. 311. 

(39) MaJiabir Prasad v. Shyam Behari Singh, 3 Pat. 795=80 I.C. 655 
=1925 Pat. 44. 

(40) Murza Hyderali v. Hussain. Baza, 24 I.O. 316. 

(41) Bamadas v. Hanumantha Bow, 36 Mad. 64=12 I.C. 449=21 M. 
L.J. 952. 

(42) The Simla Bank Corporaii<xa v. Narpat Bai, 43 P.B. 1888. 

C—88 N 


698 


The Court-Fees Act. 


[ScH. II. 


the Specific Relief Act was held not maintainable.'*^ A suit for 
declaration to establish plaintiff’s right to obtain payment under a 
cheque, or at any rate for a declaration that the cheque was 
endoi’sed to him for valuable consideration, was held to fall under 
this article, when the bank on which the cheque was drawn was 
struck off as a pai*ty-defendant from the suit.*'* A suit for a 
declaration that the plaintiff* may be declared holder of or entitled 
to an “Ayo”, falls within Art. 17 (in), Sch. IT of the Act. in as 
much as it is a suit for a declaration of a status without a prayer 
for consequential relief.^'* A suit for declaration that a certain 
property belongs to the plaintiff, and is not liable to be sold in 
execution of a mortgage-decree passed in suit to which the plaintiff 
was not a party does not involve any consequential relief and comes 
within this article."**’ A suit for declaration that a plaintiff is 
liable to pay royalty or Achu Pahsha at a lower rate than that 
claimed by the defendant, falls under this article.^’ A suit not 
to recover, hut to have the plaintiff’s title to the land, of which he 
profc.sses himself to be already in possession, affirmed falls under 
this article."*^ A suit for declaration that plaintiff is owTier of 
jn'operty. which is in the iiossession of a third party, who does not 
deny ])laintiff’s title, but the defendant puts obstacles in the way 
of the plaintiff, is a suit for mere declaration."**’ A suit for a* decla¬ 
ration that certain property belongs to the joint family, and that 
it be declared and established that the plaintiff held possession of 
the said property in partnership with the defendant, need only be 
stam])ed with a Court-fee of Rs. 10.’’*’ A suit for declaration of 
joint ownei*ship falls under this article.* Where the plaintiff is 
in joint po.ssession of immoveable property, whether such posses¬ 
sion be actual possession of his share of the whole, or actual 
possession of a ])ai't coupled wijh constructive possession of the 
remainder, he is entitled to maintain a suit for declaratory relief 
with a view to remove a cloud on his title, and need not ask for 
consequential relief by way of partition.^ A suit for d-^elorntion 
that certain mortgage is not binding on plaintiff, is one for* a mere 
declaration and is governed by Art. 17-A (i), Sch. IT, of the Act.^ 

926. APPEAL IN A SUIT FOR DECLARATION.—Where 
in an appeal arising out of a suit for a declaration and con- 

(43) Safiqud Din v. Asgar Alt, 63 I.C. 38=1 Pat. 1. 

(44) Girdharilol EatuUil v. Palaniappa '\[udali, 1929 Mad. 572=119 
I.r. 1,58. 

(45) 3/a Su Twin v. Fatima Bihi, 98 I.C. 196=5 Bur.L.J. 107=1926 
Rang. 184 (F.B.). 

(46) j5i'n Earn v. Mathura. Prasad, 1925 Oudh 500. 

(47) Eayo Eappan Kutti v. Kalliyat, 1924 Mad. 621. 

(48) 2 P.R. 1889. 

(49) Gian Chand v. Bhagwan Singh, 32 P.Ij.R. 745. 

(50) Siva Earn v. Narain Das, (1884) 11 A.W.N". 11; also see Brij 
Gopat V. Suraj Karan, 1932 All. 560=1932 A.L.J. 466. 

(1) Meloriyya Pillai v. Thirumalai Pillai, 21 M.L.J. 1022=36 Mad. 62. 

(2) Joynarain v. Suchitra IXebya 65 I.C. 8=33 C.Ii.J. 592=26 C.W. 

N. 206. 

(3) Secretary of State v. Lakhanna, 1933 Mad. 430=141 I.C. 80. 
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sequential relief, the relief sought is limited to the deelanition, 
the appeal falls under Art. 17 of Seh. II, to the Court-P’ees Aet! 
and Court-fees are payable accordingly.-* For instance, in a suit 
upon an Ekmr executed by the priest of an idol for recovery of 


arrears of maintenance and for declaration that the money due 
was realizable from the surplus of the thmuM offerings to the idol, 
and recoverable from the defendant's successor in office, the 
onginal court i)assed a tlecree for arrears, but refused to make 
the declaration, and the plaintiffs ai)pealed only against tlie order 
refusing the declaration, a Court-fee of Ks. 10 only was sufficient 
on the memo, of appeal."’ AVhere in a suit for posse.ssion, tlie 
plaintiff apjiealed only against the conditional decree, t)u‘ relief 
was taken to be for declaratory decree in appeal, to have the 
eoudition removed, and Rs. 10 Court-fee was sufficient '* An 
appeal from a decision of interpleader suit in respect of money, 
falls under this sub-clause and requires a (\)urt-fees of Rs. 10 only. 
The appellant need only have the decree of the lower court set 
aside, in so far as it declares the title of rival claimants to the 
propei’ty in question, and the declaration of title will he followed 
in the usual course by the delivery of the propeiiy to him.^ 


927. VALUATION FOR PURPOSES OF JURISDICTION. 

—The proper valuation for purposes of .jurisdiction of a suit for 
declaration that certain property is the absolute proi)erty of the 
plaintiff, and is not liable to partition is thirt 3 ' times the jatna.^ 
In a suit for dcclaratoiy decree the juns<lictional value cannot i)e 
held to be higher than the value of the .subject matter in dispute 
between the parties.^ Where a claim to i)roperty attached in 
execution of a decree is dismissed, and the claimant files a suit 
within one year to avoid attachment, and to have his title to the 
propeity declared, the propert.v has to be valued for purposes of 
jurisdiction not on the market-value but on value under S. 7. 
Cl. (5), of the Act.'® The jurisdictional value of a suit for 
declaration is the statutory value in case of land, and the market- 
value in other eases.*' In a suit to obtain a declarator^’ decree 
establishing plaintiff’s title to inheritance, the actual value of the 


(4) Ncko Tcivari v. Kishan Prasad Pandci/, 80 I.C. 563=2 P.L.K. 
193=3 Pat. 040=1924 Pat. 582. 

(5) Girijavand v. SaiJaJanand, 23 Cal. 645. 

(63 Sitpchand v. Fcthciiand, 33 All. 70o=ll T.C. 977^^8 A.L.J. 821. 

(7) Brij 7 iarain v. Balviilci Pershad, 61 T.C. 820=1921 Pat. 305. 

(8) Sohan Singh v. D&i'i Singh, 46 I.C. 490=81 P.R. 1918. 

(9) Karaklcattidathil Bgrappan. v. Kalliyatt Thazhath Veetil, 79 I.C. 
343=46 M.L.J. 377=1924 Mad. 621; also see Karah v. Kalliyat^ 70 I.C. 
343; VonkaiachaVar v. Srinivasa, 75 I.C. 115. 

(10) Arumuglia Mudaliar v. Venkatachala, 1933 Mad. 439=37 M’.L.W. 
552=1933 M.W.N. 402=64 M.L.J. 568. 

(11) Chingacham Vilil Sankaran Nair v. Gopala Metion, 30 Mad. 13 
and Mohini Mohan v. Gour Chunder, 56 I.C. 702=1921 Pat. 32 (value of pro¬ 
perty likely to be affected bv the declaratiou) ; Vasidreddi v. Marupudi 101 
I.C. 379=50 Mad. 046=1927 Mad. 563=52 M.L.J. 381=25 M.L.W. 

(value of suit for declaration as to validity of adoption is the market- 
value of property affected). 
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estate, is the value of the subject-matter^^ and not according to 
special I’ules.^® 

928. ART. 17 (iv) : SUIT TO SET ASIDE AN AWARD— 
Art. 17 (v) Bombay; Art 17-A (ii) Madras. —The suit con¬ 
templated by this article is the suit to set aside a private award, as 
distinguished from an aw'ard on a reference through Court. An 
award on a reference through Court is set aside by an application 
within the time prescribed (10 days) under Art. 158 of the 
Limitation Act, and the Court-fee on such application is that 
prescribed by Sch. II, Art. 1, ante. 

929. A memorandum of appeal, from the decision of the 
District Judge aAvarding compensation acquired under the Land 
Acquisition Act, should be stamped with an ad valorem Court-fee 
under Sch. I, Art. L and not with a fixed fee of Rs. 10, under 
Art. 17 (iv)j of Sch; II, of the Act.^^ 

930. For the purpose of jurisdiction-, the value of the 

SUBJECT-MATTER OF A SUIT TO SET ASIDE AN AWARD is the actUal 

value of the interest affected by the award, and involved in the 
suit; e.. 7 ., the amount which the plaintiff is directcfl by the aAvard 
to pay.*^ For purposes of Court-fee no distinction is to be made 
in the value of the subject-matter of the award.'® As recrards 
jurisdiction, the IMadras High Court held in Keshaxm Sanahhaga 
V. Ijah'shmhiara}fana^'^ that in a suit by a reversioner for a decla¬ 
ration that in fact there was no adoption, or in the alternative, if 
the adoption was made it was invalid, the value of the suit for 
purposes of jurisdiction was the value of the estate in question, or 
“the value of the interest that would be lost to the alleged adopted 
minor if the adoption be declared invalid. “ This is opposed to 
the Allahabad view in ^leo Deni Ram v. Tulshi and the 

Bombay view in Rai Rewa v. Keshadram^^ and in Bai Machhai v. 


(12) Bai Mahicor v. Biilalchi Cliolcu^ 1 Bom. 538. 

(13) Kalu Bin Bliwaji v. VisJiram Mawaji, 1 Bom. 543; also see 
chappa V. Shidappa, 50 I.C. 280=43 Bom. 507 (P.C.). 

(14) Secretary of State v. Baij Nath, 138 I.C. 199=1932 Oudh 224; 
compare Secretary of State v. Basawa Simyh, 17 I.C. 764=57 P.R. 1913= 

P.L.R. 1912 {Held, that an appeal by the Secretary of State against 
an award by the Divisional Judge, under the Land Acquisition Act, falls 
according to the Punjab Chief Court, under this sub-clause, and a Court-fee 
Rs. 10, is adequate, S. 8 of the Court-Fees Act being applicable only to 
appeals by person claiming compensation. 

(15) VenTcatachclam v. Srinivasa Aiyar, 75 I.C. 115=1924 Mad. 84= 
18 L.W. 399=1923 M.W.N. 747. 

(16) Phul Kuman v. Ghanshyam Misra 35 Cal. 204=7 C.L.J. 36; 12 
C.W.N. 169. 

(17) 6 Mad. 192=7 Ind. Jur. 186. 

(18) 15 All. 378=1893 A.W.N. 137. 

(19) 1895 P.J. 228. 
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Bai llirbai.-o The Calcutta llig:h Court’s i)raftice is to the same 
ofiect, viz.^ that the plaiiitift' can be permitted to value the relief, 
and the valuation given by liini is taken to determine the forum.-* 
The ^Madras High Court applies the principle of tlie decision of 
ttieir Lordships of the Privv Council, in the case of liachappu v. 
Shiddapixi,— to cases falling within Art. 17, Cl. (4), altliongh the 
case before the Judicial Committee was one falling within Art. 17, 
Cl. (3). Their Lordships held that when a fixed fee is ])avable! 
regard should be had to the real value of the property for the 
pui-poses of jurisdiction, and that there is no warrant in Unv in such 
cases for what is described as notional value of i>ropertv. 


931. ART. 17 (V) : SUIT TO SET ASIDE AN ADOPTION— 
Art. 17 (vi), Bombay; Art. 17-A (u), Madras.—The words “to 
set aside an adoption” were taken from the Indian Limitation Act, 
1859, and these words have not been amended, although the luesent 
wording of the Limitation Act has been altered to “suit to declare 
that an alleged adoption is invalid, or never in fact look ])lace, ” 
which is an improvement. The Madras Amendment provid(‘s for 
a “suit to obtain a declaration that an alleged adoption is invalid, 
or never in fact took place, or to obtain a declaration that an 
adoption is valid.” 

932. VALUATION OF SUITS, FOR JURISDICTION.—The 

All.vhabad High Court holds that suits to set aside adoption have 
to be valued by the plaintiff at his option, under S. 7 (iv) (c). of 
the Act.-® The Boaibay view is that a suit to establish adoption, 
independently of any claim to property, falls under Scb. TI, 
Art. 17 (v),®^ and. a suit to obtain a declaration that an adoption 
was invalid, falls under S. 7 (iv) (c),®"* and plaintiff can i>nt Ids 
own valuation in a suit for declaration with consequential reliof.-*^ 
The Calcutta Court holds ad valorem Court-fee leviable in suits to 
set aside adoption, on plaintiff’s valuation,®^ and the case does not 
fall under Art. 17 (v).-® The Lahore Higli CouiT holds that a 
suit for declaration that an adoption shall not affect plaintiff’s 
reversionary rights, is not a suit for annulling the adoption, within 
the meaning of the rules.®® The Madras High Court obseiwes that 


i 


(20) 10 I.C. 816=35 Bom. 264=13 Bom.I/.R. 251. 

(21) Prolilad Chandra v. Dwarlanath, 6 I.C. 636=37 Cal. 860=14 
C.W.N. 29. 

(22) 50 I.C. 280=43 Bom. 507=46 I.A. 24 (P.C.) applied in Ven- 
Icatachellam v. Srinivasa Aiyar^ 75 I.C. 115=1924 Mad. 84, supra. 

(23) 15 All. 378=13 A.W.N, (1893), 147. 

(24) 1876 P.J. 142; 1 Bom. 248. 

(25) 35 Bom. 264=10 I.C. 816. 

(26) 36 Bom. 268=16 I.C. 1005; also see Bai Moch Bai v. Bai Hira- 
-bai, 35 Bom. 265=100 I.C. 816. 

(27) Prahlad v. Bwarha, 68 I.C. 636=37 Cal. 860=14 C.W.N. 929. 

(28) 22 W.B. 338. 

(29) 84 I.C. 486=5 Lah. 440=1925 Lab. 229=6 L.L.J. 585. 
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a suit for declaration that an adoption was not made, and that if it 
was made, it was invalid, must be valued at the interest that would 
be lost to the allegred adopted minor, if the adoption be invalid.®*^ 
Tlie Nagpur Court has held that a suit for declaration of validity 
or invalidity of adoption is a simple declarator^' suit, if the plaintiff 
is already in possession of the property;'** and. if it affects title to 
property Court-fee is ])ayable on the value of the propertyThe 
Patna view is that the prayer as to declaration of title as adopted 
son. is not a surplusage in a claim to recover possession, and Court- 
fees must be paid on the value of the suit which falls under 
S. 7 (iv) (c), of the Act.''*'* 

933. Briefly, in different kinds of adoption suits, three 
separate provisions have to be considered. 

(1) A suit for simple declaration of the validity, or 
invalidity, of adoption, not involving any consequential relief, 
falls tinder Art. 17, Cl. (m), of second schedule. 

(2) A suit to set aside an adoption, without any further 

or other relief, falls under Art. 17 (r), even though title is 

involved.^^ 

(3) Declaratory suits for validity or invalidity of an 
adoption, where there is a prayer for consequential relief, fall under 
S. 7 (iv) (c), of the Act, and have to be valued for Court-fee 
purposes at plaintiff’s option.®^ This view of Allahabad, Bombay. 
Calcutt.a and Patna Courts is not shared by IMadras and Nagpur, 
which Courts hold that the value of the relief is the value of the 
property affected by the declaration of validity or invalidity. 

934. MADRAS AMENDMENT. — In re Ramaswami 
Asari, it was held that a relief with regard to the validity or other¬ 
wise of an adoption is capable of valuation.^® The value of th'* 
relief is the value of the property which the adopted boy would 
get if the adoption were true and A'alid. 


(30) C Mad. 192; followed in 52 Mad. 340—113 I.C. 363~—1928 ifad- 
1294. 

(31) 43 I.C. 64=15 N.L.H. 24. 

(32) 58 I.C. 965 (1). 

(33) 56 I.C. 422=1922 Pat. 6=1923 Pat. 100. 

(34) 1876 B.P.J. 142; 1 Bom. 248; 43 I.C. 64; 5 Lali. 440; also see 
36 Bom. 628=16 I.C. 1005. 

(35) 15 All. 378; 10 I.C. 816=35 Bom. 264; 36 Bora. 628=16 I.C. 
1005; 6 I.C. 636=37 Cat. 860; 22 W.B. 338; 56 I.C. 422=1922 Pa*- 
and 1923 Pat. 100; contra 6 Mad. 192; 52 Mad. 340=113 I.C. 363— 

Mad. 1294; 103 I.C. 268 (5)=1927 Nag. 256; 120 I.C. 408; 1930 Nag.20; 
123 I.C. 417. 

(36) 52 Mad. 340=56 M.L.J. 107=1928 Mad. 1294; also see Vasi 
Reddi Veeramwa v. Marupudi, 50 Mad. 646. 
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Art, 17 (vi). Suits where it is uot possible to 
estimate at a money value, the subject-matter of the 
suit. [Art. 17 (vii) Bombay; and Art. 17-B (Madras). J 


935, APPLICABILITY.—This article cannot apply to the 
case of property whicli clearly has a money-value althoujili it mar 
he difficult to estimate such value correctly. Where the^plaintifi'- 
appellant sought to render eei*tain propei-ty in the hands of vlie 

defendant liable for a ccidain money claim, it was held that 
itd valorem Court-fee was payable.'*' Similarly, where the plaintifl* 
alleged that lie was the duly elected mahant’in place of anofhei*, 
and sued to recover posse.ssion of the ])roperties attached lo the 
mutt, it was held that the case was governed by S. 7 (v) of the 
Act, and not by Aid. 17 (r/), Sch. IT. but that the tt'mpK* should be 
left out of account as having no market-value.'*^ Tht' woi-d 
^‘estimate,*’ involves an idea of approximation. To bring a case 
within the scope of this clause it must be established that b is not 
possible even to state approximately a money-value for tlie subject- 
matter in dispute.-*** • The moment it is shown, that a plaint, or a 
memorandum of aiipeal arises in the suit where it is not jxissible 
to estimate the money value of the subject-matter in dispute, and 
which is not otherwise provided for by the Act, the jilaintifi' can 
claim that the Court-fees i>ayable are Rs. 10 (now raised to Ks. 15. in 
some provinces).**" But where the suit comprised a claim for 
arrears of maintenance in the guise of declaration, it was held to be 
governed by S. 7 (1). and not by Art. 17, Cl. VI. of the second 
schedule.-*^ 


936. PARTITION SUITS AND APPEALS.~Tn partition 

suits, pure and simple, where a. co-owner in joint 
possession, sues for his separate share, a consensus of 
opinion in different High (’ouids, now ai)plies Art. 17, 
Cl. 6, to determine the amount of Court-fees payable. The I -ading 
case on the subject is Kirt}f Chant Mitter v. Aunnfh^- which has 
been generally followed in later Calcutta cases.^'* and the imsition 
is firmly established that a suit, for partition of joint property, is 
with reference to the matter of Court-fees, governed hy this clause 
and the proper Court-fee payable is Rs. 10, (raised to Rs. 15, by 

I 


(37) Sahir Hussain v. Farznnd llassan 54 All. 608=138 I C 622=.' 
1932 A.L.J. 387=1932 All. 406. 

(38) Parsotlanutnand Giri v. ^fayana}id Giri, 1932 A.I>..T. 777=1932 
All. 593. 

(39) BanwaH Lai v. Sheo Sanker Misser, 1 t.C. 670=13 C.W.N. 815; 
compare 'Drina.yani Dasi v. KHshna Lai, 14 I.C. 724=39 Cal. 906 (relief 
sought could be valued approximately). 

(40) Jyoti Prosad Ringh v. Jogendra Bam Boy, 1928 Cal. 878=32 C 
W.N. 1105. 

(41) Mi. Vdol)ai v. Bam Autar Si?igh, 1934 Lah. 150 (1), 

(42) 8 Car. 757=11 C.Ii.R. 95. 

(43) 6 C.L.J. 651=12 C.W.N. 37; 10 I.C. 463=15 C.L.J. 443- 29 
Cal. 762; 85 I.C. 898 Bajami Kant v. Bajdbala Dasi, 52 Cal. 128=1925 *Cal. 
320. 
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the amendment of 1922).-*^ But a person who sues for partition 
and is out of possession must pay ad valorem fee upon his plaint.^® 
The Ajllahabad High Court has followed this view,^® and in 
Punjab, Art. 17 (6) has been applied in suits for simple 
partition.-*' A suit for declaration that certain property is plain¬ 
tiff’s absolute property and is not liable to paitition, falls under 
Art. 17 {vi), Sell. Il/of the Act and the Court-fee payable is one 
of Rs. 10 only.-*® Where in a suit for partition, after a ])reliminary 
decree had been passed, the Court on the application of one of the 
co-sharers directed that the property being incapable of partition 
should be sold, the memorandum of appeal against this order was 
held to require a Court-fee of Rs. 10 only, under Art. 17 (rO. of 
Sell. II, of the Act.^^ The ^Madras Full Bench case oi Eano^ah v. 
Suhrahmayiial'^ has also settled this point in accordance with the 
Calcutta cases; and it has been held in later cases that the correct 
method of regarding the relief claimed in a suit for partition by 
metes and bounds by one member of a Hindu .ioint family which 
has already become divided in status against the other members is 
that it is merely a prayer to change the form of enjoyment and can 
only he valued by deducting from the value of the plaintiff’s share 
as ascertained in the partition the value of his beneficial enjoy¬ 
ment as co-parcener before partition. In such a case it is 
impo.ssible to estimate the money value of the suit, and the suit is 
governed by Art. 17 (6), of Sch. IT, to the Court-Fees Act.^ So 
also a suit for partition of immoveable property when the plaintiff, 
a IMohammadan co-sharer, is not a member of a joint family so os to 
make S. 7 (iv) (b), of the Court-Fees Act apply, but alleges that 
he is in joint po.ssession and claims separate possession of his share, 
the article applicable is Art. 17, Cl. (6), of the second schedule.^ 


(44) 1928 Cal. 878=32 C.W.K. 1105; also see in the matter of Nand 
Zal ^tfnl-erjce 35 C.W.N. 242: and Beni Madhah v. Gohxnda Chandra AQ 
I.C. 165=22 C.W.N. 669 (Court-fee payable in partition suit ^here 

accounts are claimed). 

(45) Ahmaduddin v. Amxruddin, 44 I.C. 216. 

(46) 28 All. 340; 34 All. 184=8 A-L-.T. 1329=13 I.C. 185. 

(47) 1930 Lah. 839=123 I.C. 525; 96 P.R. 1916=34 I.C. 857 ;.also 
62 I.C. 979; and 29 P.L.R. 322; and Mt. Hajaram v. Muhd. Shaft Khan, 
1933 Lah 780 (2) (Court-fee under Sch. 2, Art. 17 (6) in a suit for 

possession bv partition, n'here plaintiff is in .ioint possession of p^t ot 
property in dispute) ; also see Vurga T)evi v. BarhaU, 141 I.C. 

Lah. 208 (partition suit—allegation by plaintiff that property is joint—Court- 

fee of Rs. 10 is sufficient). 

(48) Sohan Singh v. Devi Svngh, J15 P.W.B. 1918=81 P.R. 1918=119 
P.L.R. 1918. 

(49) Lachman Das v. Baghu Bam, 100 I.C. 17=1927 Lah. 189. 

(50) 8 I.C. 512 (513)=21 M.L.J. 21 (27, 30) (F.B.). 

(1) Prathipati Surganarayana v. Seshayya, 90 I.C. ^ 43 = 192 ^ Mad. 
122; see and cf. S>nnivasa Iyer v. KHshnasivamy Iyer, 1931 ^^d. 49--i^^ a. 
C 462 (when a co-parcenary has been disrupted, it cannot be described 

a joint family, and S. 7 (iv) (b) cannot apply). t t 

(2) Gin V. Varada Baghavaya, 55 I.C. 517=43 Mad. 396—38 M.L. • 
92=1920 M.W.N. 124; and Kurshit Khatun v. Byder Khan 

g3_]^923 M.W.N*. 564=1924 Mad. 207; also see Ahmuddin Tamtjuddtn 

Amirruddin, 44 I.C. 216. 
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The Patxa High Court also holds a Court-fee of Rs. 10 sufficient 
m a i)lam suit for partition.^ But where in a partition suit in the 
forefront of his prayer in the plaint, the plaintift’ asks’for a 
declaration of title and possession, lie is claiming in the guise of a 
partition suit a declaration of his title and must pay an ad valorem 
Court-fee.'* The Nagul'K Jiulicial Commissioner’s Court,'' and the 
Judicial Commissioner have followed the’ Calcutta 

yic\v in applying Art.^ 17 (vi) to such suits. But it 
lias been held by the Nagpur Commissioner’s Court, that the 
mere form and language of a jilaint in a suit of this nature is not 
the final test. In deciding the question of Ct)urt-fees in a suit 
tor ])artition. the Court should not confine itself to the form of the 
suit, and the allegations in the plaint, but should look to the 
circumstances appearing from the (ileadings, and determine 
whether tlie suit is in substance one to enforce a right to sluire in 
joint property or merely to affect a change in the mode of enioy- 
ment, and if the suit is in sulistance one of the former character 
the Court-fees should be levied ad vfdorem on the mai*k(*t-value of 
the plaintiftys alleged share in tlie joint family proiierty." The 
Raxgoox High Court, has held tliat since in a suit for partition bv 
a co-sharer claiming to be in possession of a part of the property, 
Court-fee of Rs. 10, and not ad valorem Court-fee is payable, tiic 
defendant api)ellant in such a suit is also entitled to file Ids appeal 
on the same Court-fee.« The Sindh Judicial (k)mmissioner’s Court 
takes the same view.” The only conflicting ruling is by the 
Bombay High Court,*” where Beaman, J., observed tliat a suit to 
obtain by moans of partition a slice of land, the approximate value 
of which can easily be stated in terms of money, appears to be 
plainly a .suit for the possession of land. Batchelor, also held 
that S. 7 (iv) (?;) is intended merely for suits to enforce an abstract 
right ‘‘to share in any joint property,'* and not the right to ‘^a 
share” in property: The projiosition may, therefore be taken as 
well established, that Rs. 10 (raised to Rs. 15), Court-fee, under 
this Art. 17, Cl. (6), is sufficient, where the idaintiff in actual or 
constructive possession, is not claiming anything more than a 

’ (3) Gobind v, Parmeshnar, 1921 Pat. 487=49 irC^~]T^'51 I C 

56 I.C. 570; 58 I.C. 236=1921 Pat. 78; 65 I.C*. 294=1923 Pat. lis- anti 
79 I.C. 913; also 1927 Pat. 145 = 106 T.C. 620=6 Pat. 506- and 1930* Pat 
1=8 Pat. 818=120 I.C. 770=10 P.L.T. 491. ’ 

(4) Konhnya Lai v. Bnhieo Lul, 85 T.C. 5.38=1925 Pat. 703* following 
1923 Pat. 113=65 I.C. 294=6 P.Tj.J. 662=3 P.L.T. 293. 

(5) 81 I.C. 643=1924 Xag. 

=20 N.L.R. 43. 

(6) No. 13, Judicial Record, Vol. II. 

(7) Bhagwanapixi Wani v. Shivalla Wtunt, 101 I.C. 770=23 N.L R 
73=1927 Nag. 248; following 81 I.C. 760=1924 Nag. 86=20 N.L.R 43 

(8) Ahdul Rahnian v. Crisp, 1930 R^ing. 164 followed 28 All 340—3 

A.L.J. 181=1906 A.W.X. 38; 12 O.W.N. .37=6 C.L.J. 651- lO I C 
463=15 C.L.J. 443=38 Cal. 681; 34 All. 184=13 I.C. 185;’43 Mad 
396=55 I.C. 517; compare Manng Skive Bon v, ^faung Pu, 9 Bur L T 
97=35 I.C. 731; also compare ^^a Fatima v. Molvin Bibi 7* Ranjr ifik— 
1929 Rang. 211=118 I.C. 122. ’ ' 

(9) Mongammal v. Tola Bam, 16 I.C. 773 (Sind); also see llaii 

V. Gkulam Hnsffcin, 16 I.C. 771. ^ ^usaf 

(10) Bagdu Salchofram v. Tola Batru. Xarayan^ 4 I.C. 243=33 Bom 658 

0—89 


105; but vf. 81 T.C. 760=1924 Nag. 86 
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change in the mode of enjoyment, when he seeks by a suit for 
partition of joint property, a separate possession of his share. Where 
the plaint in a suit alleging previous partial partition and 
a divided status, claims actual partition by metes and bounds, the 
plaintiff being in constructive possession, Art. 17 (vi), applies.^^ 
In Madras, this corresponds to Art. 17-B, Sch. II. 


937. Where in an appeal arising out of a partition suit, 
there is no dispute about the sliare to which each co-sharer is 
entitled, and the appeal seeks only to impeach the mode of partition, 
it is not possible to estimate at a money value the subject-matter 
in disi)ute in appeal and the case would come within tlie purview of 
Art. 17 (vi) of the second schedule of the Coui*t-Fces Act.^^ Where 
plaintiff sued for partiiion of certain property alleging joint 
po.ssession, but the Court decided in favour of defendant’s plea 
that plaintiff was out of possession, the plaintiff appealing against 
the decree dismissing his suit for not making- up the deficiency of 
Court-fee ordered, can prefer the memorandum of appeal under 
Sch. II, Art. 37 (vi). on a Rs. 10 Court-fee stamp, without 

challenging the order as to Court-fee.^* Similarly, where in a 
suit for pai-titioii the finding of the trial Court was to the effect 
that the plaintiff was in joint possession as alleged by him, the 
defendant-appellants were liable to pay a Court-fee of Rs. 10 
only.^^ Where after the passing of the preliminary decree in a 
suit for partition the Court passed an order that a property 
incapable of partition should be sold, a memorandum of appeal by 
a co-sharer requires a Court-fee stamp of Rs. 10 only under this 
clause.'*^ Where in a partition suit, the trial Court has directed the 
partition of certain properly which was alleged by the plaintiff to 
be wakf, and as such impartiable, the decision of the Court 
amounts to a mere declaration that certain property is ])artible, and 
no decree for possession having yet been passed, tlie Court-fee 
stamp affixed on the memorandum of plaintiff’s appeal with 
reference to that property need not be ad valorem.''^ 


938. SUITS UNDER S. 92, CIVIL PROCEDURE CODE, 

1908. _ (i) Allahauad— The reliefs claimed in a suit under S. 92, 

Civil Procedure Code, are incapable of being estimated at a money 
value, and are therefore chargeable under Art, 17, Cl. (vi), of the 

Court-Fees Act. 


(11) Sury(nnarai/ana v. 
8 T.C. 512=21 M.L.J. 21 
1933 Mad. 430; followed m 


Seshayya, 90 I.C. 483=1926 Mad. 122; reld. on 
(P.B.); also sec Secretary of State v. lAtJchanna^ 
Manikkam Piltai v. Muruyenam Pillai, 1933 Mad. 


431. 

(12) 1933 Mad. 430; and 1933 'Sind. 431, supra. 

ri3> Harcharan. Das v. Sukhraj Das, 62 I.C. 979; also s'e Fatteh 
Chand v. BHasrai, 34 I.C. 587—96 P.R. 1916. 

(14) Jai Pratap Xorain Singh v. Kahi Pratap, 1930 All. 443—1-4 x. 
C 708=1930 A.Ii.J. 984=52 All. 756. 

(15) Nikka V. Fazl Dad Khan, 1930 Lah. 839=123 I.C. 525=31 P.L. 

(16) Lachman Das v. Bachu Earn, 100 I.C. 17=1927 Lali. 1®®* 

(17) Bikhikesh V. Mela Bam, 1931 Lali. 170=32 P.L.R. 304—131 l. 
C. 283. 
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In Thakuri v. Brahma Narnin,^^ wliore the pljiintiffs pravod 
that eci-tain property mi-riu hv fl-ndai-ed as vmUnvM piop.Tt \-. and 
they further pi’ayod tliat tliey should he appointed superintendents 
ol the proi)erty, and the defendants should he forhidden from 
mterferenee with the diseharoe of the plaintiff’s duties as 
superintendents, the suit was not treated as a suit for possession 
hut one in which the suhjeet-matter could not he valued and which 
fell within Aid. 17, Cl. vi of tlie second .schedule of die Couit- 
Fe.es Aetd» except so far as the prayer for injunction was con¬ 
cerned, which fell under S. 7 (iv) (d), of the Act.-" The mere fact, 
however, that the plaintift's in a suit, under S. 92. Civil Ihocedure 
Cede, may ask for an account to lie taken from the trusiees. and 
that the trustees may be compelled to refund moiu'ys alleged to 
have been misappropriated hy them, does not take the case out of 
the purview of Art. 17, Cl. (vi) of the second schedule, and 
render the plaintiff liable to pay an atl valorati Court-fee on that 
part of their plaint.-' In Ghazaffar llnssain v. Yuivar Jlassaiu, 
it was observed that if the trustees cannot reduce the property iiuo 
possession after a decree appointin»- them as trustees, and diiveliim- 
them to brinjr the projierties affected hy the trust into possession, is 
passed, tlicn they must file a suit for iiossession. A declaratory 
suit for dismissal of a ti-ustce. enlitlin<r recoveiy of trust property 
from alienee requires a Couid-fee for Rs. 10 only.-- 

(u) C.\LCL'TT.v.— A suit for puldic cliarifies. under S. 92, 
Civil Procedure Code, generally involv(‘s a question ui)ou which no 
pecuniary value can be placed, and tlierefore, such a suit falls 
within the purview of Art. 17, Cl. (vi). Sch. I[, to the Act The 
mere fact that the iilaiutiff asks for an account to l)c taken from the 
trustees docs not take the case out of the purview of that article.-* 


(m) Ij.VHORK.— Where a suit was instituted under S. 92, 
Civil Procedure Code, and the relief claimed was (J) that the 
present mahant may be removeil, and a new mahaaf may be 
appointed in his place, and (2) that, along with the mahant so 
appointed a committee may be formed to fulfil the objects of the 
trust, (3) the property of tiic trust may be made over to the new 
mahant, and the newly appointed committee, and a list of the 
said property may be prepared, and (4) there was fuifhcr prayer 
about the settling of a iiropcr scheme, it was held that there was 
nothing in the reliefs claimed which would take the case out of the 


(18) 19 All. 60=16 A.W.N. (1896), 187 («). 

(19) 19 All. 60, supra.; followed Ddroofc Banoo Begum v. A.sghu<r AUy, 

15 Bom.L.R. 167; and Burao v. Jone.t^ 10 Cal. 599. 

(20) 19 All. 60, 

(21) Girdhari JaiI v. Barn JaiI, 21 All. 200=19 A.W.N. (1899) 32. 

(22) 28 All. 112; (also see Sajedur Itaja Choudhry v. Gmir Mohun I)as, 
24 Cal. 418 (426); Sajedur Baja v. Baidyamath, 20 Cal. 816; Chintamon v. 
Dhondo, 15 Bom. 612; and Subbayya v. Krishna, 14 Mad. 186). 

(23) Bavirupdas v. Sidf^rnmdas, 7 I.C. 92=14 C.W.N". 932. 

(24) Ibid. 7 I.C. 92=14 C.W.N". 932; compare Govanda.<f Kasandas 
V. Bayabhai, (1885) 9 Bom. 22 (24) ; {JlcXd, that where in addition to the 
reliefs claimed under S. 92, a relief for an account is also asked for the suit 
is chargeable with a Court fee under S. 7 (4) (/) of tho Court Fee^ Act 


708 


The Court-Fees Act. 


[SCH. 11. 


purview of Art. 17, Cl. (vi), of the Court-Fees Act and that a 
Court-fee of Rs. 10 alone was sufficient.-*"’ In a suit for removal of 
mahant, and for direction of ivalf property to be made over to 
a new tn'iiianty it was not nef^essary to stamp the plaint with a 
Court-foe stamp calculated ad valorem on the value of the trust 
propei-ty, as tlie plaintiff's sought nothing for themselves but merely 
the removal of tlie defendant from the office of the mahant which 
would involve his ejectment from the immoveable property of 
which he was in possession in that capacity.-® 


(iv) Madras. —A suit for removal of karnavan is held to 
come within this aificle.-* A suit under S. 92, Civil Procedure 
Code praying that the defendant trustee should refund to the trust 
a specified amount misappropriated by him and also that certain 
properties should be handed over to the new trustees to be 
appointed under the scheme to be framed by the Court falls under 
Art. 17, Cl. (vi) of Sch. II, to the Court-Fees Act;-* and the Court- 
foe payable is only Ks. 50, under Art. 17, Sch. II. “It would be 
a hardship to worship])ors who bring suits under S. 92, Civil 
Procedure Code, in order to see that the trusts are properly carried 
out, and that tlie trustees do not appropriate the moneys belonging 
to the trust or abuse the trust, to have to pay Court-fees upon such 
large suras of money. It will practically prevent them from 
bringing sucli suits. Plaints in suits under S. 92, Civil 
Procedure Code, are in most cases incapaldc of valuation.*® In 
llajagopala Naidii v. Rama Suhramania Af/iyr/r,** it was held that 
a temple, even if it is to be regarded as a house, has no market- 
value within the terms of S. 7, Cl. (v) (e), of the Court-Fees Act, 
and hence a suit for recovery of possession of the temple properties 
by a person claiming as trustee against another person also claim¬ 
ing as trustee- falls under Sch. H, Art. 17, Cl. {vi), of the same 
Act. Ihider the iMadras High Court Pees Rules, 1925, such a suit 
however small its value may be, should bear a minimum Court- 
fee of Rs. 150 and an ad valorem scale for suits above Rs. 10,000.*- 

(f) Rangoon. —A suit by a phongiji to recover posvsession of 
a Kvaung falls under this article.** 


(25) Beli Bam v. Ishar Das, 110 I.C. 264=8 Lah. 730=1928 Lah. 113 
=29 P.L.B. 97. 

(26) Goi>i(las v. Lai Das, 97 P.R. 1918=47 I.C. 983=173 P.W.B. 
1918. 

(27) Govitida v. Krishna, 4 Mad. 146; Krishna v. Bama, 11 Mad. 266. 

(28) SudaUiimuthu Pillai v. Peria Samasundaram pillai 87 I.C. 25= 
1925 Mad. 722=48 M.L..J. 514=1925 M.W.N. 104; also see Bamanuja Naidu v. 
Muthu AUagappa Chetly, 85 I.C. 801=1924 Mad. 882=47 M.L.J.^ 656 
(suit for removal of a trustee for appointment of fresh trustee, and for* tram* 
ing a scheme, ^dth prayer for injunction, taken to be under S. 92). 

(29) Ibid. 87 I.C. 25, supra. 

(301 Swamitialha Ayyar v. Gu}'usivami Mudaliar, 105 I.C. 119=1927 
Mad. 940; follows 7 I.C. 92=14 C.W.N. 932=12 C.L.J. 211. 

(31) 74 I.C. 198=46 Mad. 782=1924 Mad. 19 (F.B.). 

(32) 105 I.C. 119=1927 Mad. 940=53 M.L.J. 457=26 M.L.W. 378 
(Original Side of High Court). 

(33) Konma v. Einda^ 57 I.C. 953=13 Bur.Ii.T. 40. 
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SUITS NOT FALLING UNDER S. 92. CIVIL 
PROCEDURE CODE. —A suit for declnratiou that property is 
M’rtA/does not come nmler 8. 92, C’ivil Procedure Code, as it is not a 
suit for administration of the (cr/A/ jiroperty or for the removal of 
the trustees of that property.^-* Wlicre a person sm*s as Ixoieficiary 
under certain trusts to recover certain properties forming- suhjeet- 
mattox* of trust which liad been alienated by certain trustees, ttie 
case does not fall under Art. 1(-B. but tlu* f’oui't-fee must be 
paid under S. 7 (iv) (c') read with the proviso add(‘d to it by the 
Madras Court-Fees Amendment Act V of 1920, and should I)e 
calculated in the manner jn-ovided by para^raj)!! r> of tln^ sect ion. 
AVliere the di.seii)les of a mutt brouj 2 :ht a suit alh'^-iiifi- that tlie 
defendant was in possession of the mutt under a false claim of 
title as the siiecessor to tin? late Jeer, and prayin<r for a declara¬ 
tion to that effect, and that an aiipoiniment to the vacant office of 
Jeer be made by the Court, it was held that.S. 529. (Old Codei. was 
inajiplicahh' to the suit, and that the suit was not maintainable 
without consequential relief beinij prayed for.’’*'' A suit hv a 
]ilaintitf for a declaration that In* is the of a darjtah, 

and for possession of its pi-opcrties is ‘ioverned l>v 8. 7. C], (v) of 
the Court-Fe-s Act. and not by Art. 17 (vi) of Sch. 11 to the Act, 
and an ad valorem Court-fee is payable on the i)laint.'‘^* 

940. RELIGIOUS ENDOWMENTS ACT, 1873.—A suit 
under S. 14 of Aet XX of 1863, against the superintendent of a 
religious endowment for misfeasance is a suit which for the pur¬ 
pose of payment of Court-fees falls within Art. 17 (vi) of the 
second schedule of the Act, as it is not one in which it is possible 
to estimate at a money value the subject-matter of the suit, and 
is not otherwise T)rovided for in the Court-Fees Aet.^*^ In suits 
under 8. 14 of the Religious Endowment Aet, the ])laint is to be 
stamjxed with a Coui-t-fee of Rs. 10;^*' but f5)uit-f('c would be 
payable ad valorem, where the suit claims damage's also.'*'^ 
Similarly, a i>laiut eontainiug a claim to remove the manager of 
a religious institution, ha.sed on tlie allegation that the institution 
is a private one. and is founded and maintained by the i)laiMtifl’*s 
ancestors, and that the plaintiff alone has the power of appoint¬ 
ing and dismissing llio manager who refuses to leave it, is not main- 


(34) Sliihan V. Abdul Aliui, 1930 Cal. 787=34 C.W.N. 1129=.53 C. 
L.J. 91 = 130 I.C. 369. 

(3.5) Vrulofa Lol v. Ko.^alda.s-u Bava)i, 1931 Mad. 24=33 M.L.W. 206 
= 130 I.C. 449=61 >f.L.J. 39. 

(36) Strinivosft Aifi/(f>if/ar v. Sirhiii'osa Suami. 16 ^^ad. 31=2 M.L.J. 

139; <-oiuj)aie Bam v. J/mnumaiitha Bao, 36 Mad. 364=12 I.C. 449 

(Possession of temple ^n-opeities ^\^th teiumts wilting to attorn to lawful 
manager or T)harmn1:artn suit not barred under S. 42, Specific Relief Act for 
want of eonsequeiitial relief). 

(37) In re Byrd Mahamad Oouse, 88 I.C. 209=1925 Mad. 804=48 M. 
L.J. 571. 

(38) Muhammad Biraiul JIaq v. Inuitniuldin, 19 All. 104=16 A.W.N. 
(1896), 189. 

(39) Vecrasami PiUai/ v. Chokajtpa Mudalinr, 11 Mad. 149, Note. 

(40) Srinivasa v. Vonkafo, 11 Mad. 148 (151). 
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tainable on a stamp of Rs. 10 only, but requires an ad valorem Court- 
fee.^* In jNIadras, suits relating to religious endowments of a 
public nature are now provided under Art. 17 (iii) Madras Act. 
The Coui't-fee leviable on an application to modify or set aside the 
decision of the Board of Commissioners, under S. 84 (1) of the 
^Madras Hindu Relifjious endowments Act is Rs. 15, under Sch. II, 
Art. 17 (1); Arts. 17-A and 17-B are not parts of Art. 17, 
and cannot api>ly to such an application.^- 

941. RESTITUTION OF CONJUGAL RIGHTS.—The 

Art. 15 in the Court-Fees Act prescribing a fixed Court-fee of 
Rs. 5 for such suits has been repealed by the Civil Procedure 
Code, but there is uothino* to show that it does not come under 
Art. 17, Cl. (vi) of the Court-Fees Act.'*® It was held by the 
Allahabad Hijrh Court iir the case of Zair Ilxtssain. v. Khurshed 
Jan„*^ that a suit of this nature may be arbitrarily valued by the 
ifiaintiff for the pui-])ose of jurisdiction. But, at the same time, 
it is not possible to estimate at a money-value the .subject-matter 
of such suits, and the proper Coui-t-fee is Rs. 10 within Art. 17 (vi) 
of Sch. II.'*'’ A suit for restitution of conjugal rights is in¬ 
capable of valuation.^** An appeal in such cases, from a decree 
])assed by the Court of a subordinate Judge, lies to the Distinct 
Court and not to the High Court,'*" wliere the valim of the original 
suit in which the decree was made did not exceed five thousand 
rupees. An appeal lies to the High Court, if the value exceeds 
five thousand iai])ees.^^ The general nrinciples d(‘ducible for 
valuation for inu*])oses of juri.sdiction. where no special statutory 
method is provided, have been laid down by the Madras High 
Court in VdsiredAii v. Marupudi.^^ According to the rules framed 
by the Lahore High Court under S. 9, Suits Valuation Act, the 
value of suits for re.stitution of conjugal rights for the pni-poses of 
Court-fees has been fixed at Rs. 200 while it has been fixed at 
Rs. 1,000 for the purposes of jurisdiction. 

942. MADRAS FORESTS ACT. —An appeal lies to the 
Di.strict Court from rejection of a claim by a Forest Settlement 
Officer, on a Court-feo stam]) of Rs. 10 onlv under Art. 17 (vi) 
of second schedule to the Court-Fees Act.^‘" 

---- 

(41) Poftfiwa Sinqh v. Bhagwan Kuui\ 17 I.C. 270=216 P.L.R. 1912 
= 181 P.W.R. 1912.' 

(42) Sundara Ahmr v. The Board, ll.) I.C. 1 .d7=o 2 ^lad. 388=56 M. 
L.J. 113=1929 M.W.X. 308. 

(43) Aisha v. Faitjas Husain, 33 All. 767=11 I.C. 186=8 A.L».J. 889. 

(44) 28 All. 545. 

(45) 33 All. 767=11 I.C. 186=8 A.L.J. 889, supra. 

(46) Also SCO Golam Fahinan v. Fatima Bibi, 13 Cal. 232; and ifatvla 
Newar v. Saje^dunnissa, 18 Cal. 378. 

(47) Jan Mahomed v. Mashar Bibi, 34 Cal. 352=11 C.W.N. 458=5 
C.L.J. 400. 

(48) Bengal N.-W.P. and Civil Courts Act, S. 21. 

(49) 101 I.C. 379=50 Mad. 646=1927 Mad. 563=52 M.L.J. 381= 
25 M.L.'W. 440. 

(50) Kamaraja v. Secretary of State, 8 Mad, 22. 
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943. MADRAS LAND ESTATE ACT.—AVhore n rvot 

contested the Innd-holder’s rijilit to sell his In^ldinsr under S. 112 of 
tlie Estates Land Act on tlie ‘rronnd of absence of ])roper notice, 
and suit havincr been dismissed, the ryot preferred tiu* second 
appeal, -was lield to recpiire a C'onrt-fee of Rs. lo only, under Art. 
17 (vi) of second schedule as tlie cast' xvas one wliere it was not 
possible to estimate at a money-value tlie subject-matter of appeal.^ 


944. LETTERS OF ADMINISTRATION AND PROBATE. 

—The Court-fee payable on an appeal from an oidei- of a District 
Judere refusing to erant letters of atlministration with a copy 
of the will annexed is Rs. 10 und«*r Art. 17 (vi) of Scb. IT of tlie 
Act, as it is impossible to estimate the subject-matter in dispute 
in appeal at a money-value.- 


945. SUITS TO ENFORCE REGISTRATION.—A suit 

for I'e^istration of a document under S. 77 of the Ixi*;*ist rat ion 
Act is not. for the purposes of payment of (\>urt-l\‘es. a suit for a 
declaratory decree witli eonse(|uential relief within S. 7, ('I. (iv) (r) 
of the Court-Fees Act, but is a suit in wliieli it is not possible to 
estimate at a money-value tlie subject-matter in disimtc*. witliin 
Art. 17 (vi) of Sell. II of the Act. The Court-fee imyable in 
sneh eases is a fixed fee of Rs. 10.'^ As rcoanls valuation for 
jurisdiction, the (|uestion cannot he dt'cided with reference to S. 8 of 
the Suits Valuation Act. Sidiramania Ayyar. J.. was of o])inion 
that tile value of the iuti*rest affected by the doeument as aseer- 
tained and determinable by the Court itself should he the basis 
of Court\s juri.sdiction, and not a value fixed at plaintilf’s option 
as held by the Hijrli Courts of Calcutta and Allabaliad.* Miller, J., 
also ruled that valuation of sueli suits should be accordiiis' to 
the value of the interest created by the doeument. as the 
other alternative of leaving the plaintiff to value Ids ]daint, and to 
require the Courts to accept his valuation is less satisfactory.’ 
A suit under S. 77 of the Refristration Ael has a limited seoiie. 
and this is reflected in tlie application of Sf'li. IT. Aii. 17 (vi). 
which provides a fixed fee of Rs. 10 (recently raised lo Rs. 20) 
only, and not an ad valorem fee under S, 7 (iv) (< ) upon tie* 
value of the property eompri.sed in the document.^’ It was held 
by Garth. C. J., in Janioo v. Radlut Canto Das.' that the Court- 
fees payable on all appeals to the Hi^h Court arising: out of suits 


(1) Vithiliixja Aii/a.sivami v. District lloa^rd, Tts\<>jort\ 1930 Mjul. 43= 
57 M.L.J. 510=30 M.L.W. 289=1929 M.W.N. 773=52 Mad. 972=121 

I. C. 601. 

(2) . Misfi Eva Mount Stephens v. If. G. Ormc, 22 I.C. 98=35 All. 448. 

(3) Eamu Aiyar v. Sankara Aiyar, 31 ilad. 89=3 M.L.T. 73=17 M. 
L.J. 573 (F.B.): followed Savari Muthu Piiiai v. Alayiant Piflaiy 2 M.L. 

J. 88=25 Mad. 103; e/. Pydal N'ambiar v. Kanuan Namhiar, 12 M.L.J. 
87 (assumed that a suit under S. 77 of Registration Act was for a declarator)' 
decree). 

(4) 31 Mad. 89 (F.B.), supra, cf. Zair 2Iusai7i v. Khurshed Jan, 28 
All. 545; Jan Mahameil v. Mashar Bibi, 34 Cal. 352. 

(5) Ibid. 31 Mad. 89 (96) (F.B.), per Mit¥r^ J. 

(6) Dwijendra Naraini v. Jogesh Chandra, 79 I.C. 520=39 C.L.J, 40. 

(7) 8 Cal. 515. 
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brought under S. 77, of the Registration Act, 1877, is a fee of 
ten rupees irrespective of the value of the suit. This was followed 
in Savan Muthu PiRai v. Alagian Pillai,^ and in Rama Aiipar v. 
Sankai'a Aiyar'-^ The Punjab Chief Court has \\e\d\n Mtihammad 
ZakaricD v. Fatumt Begam,^^ that a suit brought under S. 77 of 
the Registration Act for a decree directing registration of a 
receipt for Rs. 100, said to have been paid as earnest money of the 
price of a house, agreed to be sold for Rs. 2,500, as regards Court- 
fees came under Art. 17, Cl. (vi) of Second Schedule to the Court- 
Fees Act, and that the suit did not fall within any of the rules 
made under S. 9 of the Suits Valuation Act, nor did S. 8 pro¬ 
vide for it, as Coui*t-fee.s were not payable ad valorem, and that 
the suit was an xmclassed one, and its value must be taken to be 
only Rs. 100, the amount for which the receipt was given. 

946. OTHER CASES FALLING UNDER ART. 17 (vi).— 

(1) When an appeal is not preferred against a decree as a whole, 
but only against the mode of execution of the decree, the case 
falls under Art. 17 (vi) of Sch. II, to the Court-Fees Act, and a 
stamp of Rs. 10 is sufficient.’- 

(2) An order dismi.ssing an appeal for deficiency in Court- 
fee, or a second appeal where a question of law as to the inter¬ 
pretation of Court-Fees Act arises, requires a Court-fee of Rs. 10 
on memorandum of appeal, as the subject-matter in the appeal 
from such an order being the correctness of the lower Court’s 
decision demanding additional Court-fees or refusing to grant 
time to comply with it, and the resultant rejection of the memo¬ 
randum AS insufficiently stamped is incapable of being properly 
valued.^® 

(3) In a suit for sale on a mortgage, where the plaintiff 
appeals claiming future interest up-to-date of realization the pro¬ 
per Court-fee payable on the memorandum of appeal is ten 
rupees, as provided by Art. 17 (vi) of the Second Schedule to the 
Court-Fees Act.^'* 

(4-^/) An appeal against the order marshalling secfurities 
in a mortgage decree falls under this Article. 


(8) 25 Mad. 103 = 12 M.L.J. 188. 

(9) 31 Mad. 89 (F.U.), supra. 

(10) 21 P.R. 1895. 

(11) Ibid. 

(12) Hadha Krishaii v. Mehtab Mian, 90 I.C. 629=1925 Lah. 496=7 
L. L/ • J • 364* 

(13) Gotdnda v. Batus^i Lai. 98 I.C. 663=1927 Nag. 100; (second 
appeal relating to a condition in decree of lower appellate Court that it would 
not adjudicate on his rights as regards merits unless he pay full Court-fees, 
the matter is really for removal of a condition). 

(14) Bhawani Prasad v. Kutubunnussa, 27 All. 559=2 A.L.J. 263 — 
25 A.W.N. 84; followed in Bhagwanti v. Atma Singh, 1934 L>ah. 32; 

dar Pt'rshad v. Hardev Pershad, 52 All. 1029=1931 All. 351=131 I.C. 253; 
also see Bhag Shah v. Labha Mai, 1933 Lah. 941 (Court-fee ad valorem the 
sum up to date of appeal, not least a Court-fee of Rs. 10). 

(15) UJagar v. Manatan Kuar^ 1883 A.W.N. 312. 
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(4-^) An APPEAL AGAINST AN ORDER ALLOWING REDEMPTION 

OP A MORTGAGE xindcp a Conditional redemption decree with tlie 
alternative of foreclosure, in a case in which the plaintiff mort¬ 
gagors have paid in the requisite sum, but the defendant-mort¬ 
gagees contended that the payment was made too late, and 
should not have been received, requires a Court-fee of Rs. 10 only, 
as the relief sought by the appeal cannot be exactly valued, and the 
case is not one in which the appeal needs to l)o stamped on the 
amount of the principal mortgage-money.'® 

(5) Where the relief claimed in a suit is the cancellation 
OF a MORTGAGE DECREE, wliich leavcs the defendant with tlie right 
and the opportunity to obtain another similar decree on the same 
mortgage in a properly framed suit, the value of tlu* subject- 
matter of the suit is not capable of ascertainment and the suit 
falls within Art. 17 (vi) of Seh. II to the Court-Fees Act.’" 
But where the appellant wants to set aside a final d(‘cree in a 
mortgage suit on the ground that necessary persons are not ])arties 
to the preliminaiy decree, ad valorem Court-fee is required to be 
paid on the decretal amount.'^ 

(6) In a PARTITION SUIT, between members of a ^luhammadan 
family, where the plaintiff’s share in the property Avere admitted 
by the defendants, but the defendants were ordered to put in 
PROPERLY STAMPED APPLICATIONS ou the Valuation of the respective 
shares claimed by them, if they desired to have their shares 
separated off, and the defendants appealed objecting to this 
ORDER BY lower Court, it was held that the memorandum of appeal 
was properly stamped with a Court-fee of Rs. 10 under Sch. II, 
Art. 17, Cl. (vi) of the Act.'® Where in a partition suit, a 
decree was passed in accordance with an arbitrator's award, and 
A, one of the parties was directed by that decree to pay a sum of 
money to the other side in cash : and A filed a ])etition for revision 
of the decree, seeking the reliefs {a) that he was not liable to pay 
the sum of money and (h) that the aAvard Avas inA^alid and accept¬ 
ed Avithout considering and disposing of the objections to that 
award, it aabs held that ad valorem Court-fee AA*as required on the 
first relief, but a Court-fee of Rs. 10 A\'as sufficient as regards 
relief (6). 2 ® 

(7) WRere in a suit for posse.ssion, the ])laintiff^s claim 
Avas decreed but the Court prescribed a condition that his posses¬ 
sion should continue only during the lifetime of his transferor, the 
plaintiff appealing to get this condition removed, it Avas held 
that a Court-fee of Rs. 10 paid Avas correct.^^ 

(16) Dadudo V. Soninath, 10 T.C. 736=7 N.L.R. 41; citing Onicar v. 
LaJemi Chand 3 T.O. 920=5 N-L-R, 130; aiul Dhira} Singh v. Baja Baniy 
8 I.C. 1125=6 N.L.R. 164. 

(17) Mnhadeo Ganrsh Sohitr. v. Sndashiv, 78 I.C. 437=1925 N.ig. 
66 (1); cf. Devid<is v. Bamlal 13 I’.C. 864=7 N.L.R. 190; (cancellation of 
decroo held practically to mean cancellation of mortgage). 

(18) BaraJeutunnissa Brgani v. Bawevrunnissa, 50 I.C. 279. 

(19) Mashkurunnissa v. Hashniutullah, 20 I.C. 177=274 P.L.R. 1913. 

(20) Lila Bam v. Mukfnnd Bai, 15 I.C. 57=1 P.L.R. 1913. 

(21) Bup Chand v. Fateh Chand, 11 I.C. 977=8 A.L'.J. 821. 

0—90 
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(8) Where in a suit for rodemption of mortgage, the plain¬ 
tiffs were given a decree for possession, of certain shares, on pay¬ 
ment of a proportion of the total mortgage-money, and on appeal 
the plaintiffs wanted a decree for less than what they had been 
GIVEN, and on payment OF A SMAi.LER AMOUNT, it was held that it 
was impossible to value the appeal, and a Coiud-fce of Rs. 10 was 
sufficient.-- 

(9) Where plaintiff obtaining a decree declaring that he 
was entitled to a certain sum lying in deposit with a bank, and 
directing the bank to pay the amount to him, the defendants 
appeal .was held sufficiently stamped with a Court-fee of Rs. 10 
under Art. 17 (vi) of tlie Act.-^ 

(10) An appeal against an order setting aside an award, 
was held to fall under Art. 17 (vi) of Sch. II, for both the 
original application under i)ara. 17, Sch. II, Civil Procedure 
(^ode, and the appeal (*mbodii*d a prayer that could not be valued 
in money, and, therefore, the Ks. 10 Coiu-t-fee put in by the 
appellant was sufficient.-^ 

(11) The Court-fee payable on a memorandum of appeal 
presented to the High Court under S. 108, Cl. (3) of the 
Bengal Tenancy Act of 1885, is that prescribed by Art. 17 (vi) 
of Sch. II of the Court-Fees Act.-^ 

(12) The Court-fee on a memorandum of appeal against 

AN ORDER of THE CiVIL COURT ON A REFERENCE BY THE COLLECTOR 

undf:r S. 5, Bengal Alluvial Lands Act is the fixed fee of 
Rs. 20.='« 

(13) Where the prayer in an appeal was that certain un¬ 
necessary findings be expunged from lower Court’s judgment or 
declared to be obiter dicta, the appellant is not required to pay 
ad valorem CouH-fee, but the relief claimed being not capable of 
estimation at a money value, a Court-fee stamp of Rs. 10 should be 
paid.*-'^ 

947. ARTICLES 17-A AND 17-B, MADRAS.—These 
articles are separate and independent from Art. 17. Consequently, 
an application under S. 84 (2), jMadras Religious Endowments 

Act for which the Court-fee is payable under Art. 17 of Sch. II is 
not liable to a higher fee under Art. 17-A, or 17-B, of Sch. II of the 
Act. 


(22) All Akbnr v. SuUan-ul-mllk, 69 I.C. 653=1923 Lah. 129. 

(23) Uiiam Devi v. Dinanath, 75 I.C. 774=1923 Lah. 359; followed 
Kirpal Singh v. Sant Singh, 13 I.C. 305=71 P.R. 1911=30 P.L.K. 1912 
=205 P.W.B. 1911. 

(24) Bam Jawarya v. Deviditta ^faI, 34 I.C. 192=117 P.R. 1916- 

(25) Petu Gharai v. Bam KheUiwan, 18 Cal. 667. 

(20) Basant Kumar Bisu'or v. Prosanno Kumar Guha, 1932 Cal. 47=35 
C.W.N. 181=58 Cal. 710=133 I.C. 222. 

(27) Zafar AH Shall t. Arnir Shah, 1933 Lah. 678 (2)=144 I.C. 620. 

(28) Damodaram v. Board of Commissioners, 1930 Mad. 

266 (F.B.); and SuHd<J^rra Ayyair v, Bocrd of Ciynxmissioners, 1929 JMwi. 
334=52 Mad. 388. 
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Under Madras Board’s Proceedings No. 472-R, dated 23rd 
December, 1922, and No. 141, Mis., dated 26th April, 1926, a 
Cl. (e) was added to item 28, and purported “to reduce to Rs. 15 
the fees chargeable under Sch. II, on a memorandum of second 
appeal in a suit of the class mentioned in Art. 17-B, and insti¬ 
tuted in a Revenue Coui't.” Otherwise the legal fee would bo 
Rs. 100. A prayer for declaration that mortgage is not binding 
on plaintiff comes under Art. 17-A (1).-^ 


Number. i 

1 

1 

r 

Proper Fee. 

18. Application underj 

1 

Ten rupees. 

section 326 of thc| 


(Fifteen rupees 

Code of Civil Proce-! 


in Bihar and 

dure. 1 

1 

1 

1 

Orissa and in 
Madras and V, 

( See Bombay and 
Madras Amend¬ 
ments. ] 


948. AMENDMENTS. —The reference to S. 326 of 
Act VIII of 1859, should read Second Schedule. K. 17 (or, R. 20 
in Madras) of the Code of Civil Procedure, 1908. 

This Article has been amended in Bihar and Orissa, by Act II 
of 1922; in Bombay, by Act II of 1932; in Madras, by Act V of 
1922; and, in United Provinces, by Act III of 1932, under which 
the fee is enhanced as follows:— 


Number. 

-“ — 

A. Bf-HAR and Oriss.\. 

B. Bom day: 

I8. App’icalion— 

(a) under p.-iragn^ph I7 of the 
.second schedule to the Code of 
Civil Procedure, 1908. 


(fc) For probate or letters of 
administration or for revocation 
thereof under the Indian Succes¬ 
sion Act. 

(c) for a ccrti6cate under 
Part X of the Indian Succession 
Act, 1925, (W Bombay Regulation 
VIII of 1827. 

• ^ 



Proper Foe. 


FifIcen rupees. 


Ten rupees. 

When the amount or 
value of the estate 
does not exceed 
two thousand ru¬ 

Two rupees. 

pees. 

When it exceeds two 
ihous.and rupees, 
hut does not exceed 
five thousand ru¬ 

Five rupees. 

1 

pees. 

When it exceeds 
five thousand ru¬ 

Ten rupees. 

pees. 



(29) Secretary of State v. Lakhanna, 141 I.C. 80—1933 Mad. -430. 
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Number. 


Proper Fee, 

(rf) for opinion or advice or 
for discharge from a trust or 
for appointment of new trustees 

under S. 34, 72, 73, or 74 of the 
Indian Trusts Act, 1882. 


Ten rupees. 

(e) for the winding up of a 
company under S. 166 of the 
Indian Companies -'\ct, 1903. 


Ten rupees. 

(/) under R.58of Order 21 
of the Code of Civil Procedure, 
1908, regarding a claim to at¬ 
tached property. 

When the amount or 
value of the property 
exceeds five hundred 
rupees. 

Ten rupees. 

C. Madras. 

In Madras, Applica¬ 
tions under S. 17 or 
S. 20 of the second 
schedule of the Code 
of Civil Procedure, 
1908, when presented 
to a District Munsifs 
Court or the City 
Civil Court. j 

Fifteen rupees. 

D. United Provinces. 


Fifteen rupees. 


Proper Fee. 


Ten rupees. 

[Fifteen rupees 
in Bihar and 
Orissa and in 
United Provin¬ 
ces.] 

[Twenty in Bom¬ 
bay.] 


949. LOCAL AMENDMENTS .—In Bihar and Orissa, by 
Act II of 1922; in Bombay, by Act II of 1932 and in United 
Provinces, by Act III of 1932, the fee has been enhanced. 

In Madras, by Act V of 1922, the fee is enhanced according 
to the forum in which the suit is brought, i.e., “when presented 
to a District Court, or sub-Court “one hundred rupees. 

950. SCOPE.— This clause provides Court-fee, on an 
agreement in writing, stating a question for the opinion of Court 
under the provisions of S. 90, and O. 36 of Civil Procedure 

Code. 


Number. 


[19. Agreement in 
writing stating a ques¬ 
tion for the opinion of 
the Court under the 
Code of Civil Proce¬ 
dure, 1908. 




Art. 22.] 
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Number. 


Proper Fee. 

20. Every petition 
under the Indian 

Divorce Act, except 
petitions under S. 44 
of the same Act, and 
every memorandum of 
of appeal [“or of 
cross objections” in 
Bihar and Orissa) 
under S. 55 of the 
same Act. i 

( 

Twenty rupees. 
[Thiri}^ rupees in 
in Bombay,Bihar 
and Orissa and 
in United Pro¬ 
vinces. ] 


951. LOCAL AMENDMENTS.— The fee is eiihaneea in 

Bihar and Orissa, by Act II of 1922; in Bombay, by Act II of 1932- 
and in United Provinces, by Act III of 1932. 

The words “or of cro.ss-objections'' shall I>e inseited after the 
words “memorandum of api)eai’' in this article. 

952. SCOPE.— A Court-fee of Rs. 20, Ls .sufficient in n suit 
for divorce, whatever damaj>:es are claimed.’^'' 


¥ 


Number. 


Proper Fee. 

21. Plaint or tnemo- 
randum of appeal 
[or cross objections] 
under the Parsi Mar¬ 
riage and Divorce Act, 
1865. 


Twenty rupees. 
[Thirty rupees 
in Bihar and 
Orissa and in 
Bombay. ] 


953. LOCAL AMENDMENTS. —The fee is enliaiiced in 
Bihar and Orissa, by Act II of 1922; and in Bombav bv Act II 
of 1932. 

The word ‘appeal’ shall include “cro.ss-objeetions. ” 


Number. 

1 

1 

1 

1 

Proper Fee. 

22. Plaint or memo¬ 
randum of appeal in a 
suit by a reversioner 
under the Punjab 
Customary Law for a 
declaration in respect 
of an alienation of 
ancestral land. 

Twenty rupees. 

1 

1 

(30) Barlcai y. Hakam Bibi, 1931 Lah. 1 (S.B.)=:130 I.C, 402. ' 
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This is an article enacted by the Punjab Court-Fees Amend¬ 
ment Act (VII of 1922, S. 12) and applies onlj' to the Punjab. 

Where a mortgage with possession was effected, followed by 
a second deed of mortgage on the same conditions, to the same 
mortgagee, by which only the amount secured on the mortgage 
was increased, there was only one alienation, and a stamp of 
Rs. 20, was held sufficient for a suit by revei^sioners under the 
Punjab customaiy^ law for a declaration in respect of 
the alienation.^^ 


(31) Suba Singh v. Bela Singh, 1933 Lah. 382 (citing Bernal Das v. 
Mt, Jannat, 1921 Lah. 136=62 I.C. 789=2 Lah’. 202); also see Sher‘ Stngh 
V. Daya Bam, 1932 Lah. 465=139 I.C. 49=13 Lah. 660 (F.B.); compare 
Warira Begam r. Shoshi Bhusan, 1920 Pat. 105=57 1).C. 685; (mortgagee 
suing or two bonds, with separate causes of action). 


SCHEDULE III. 

(See Section 19—/). 

FoiUI OF VALTTATION (TO BE l^SED \VITH SECH 
MODIFICATIOXS IF ANY, AS AFAY BE NECESSARY). 


In the Court of 

Re. Prohiiie of the B ill of {or adnihiisirafion of the property 
and credits of ,) deceased. 


I 


solemnly aflirin 


I 


i make oath, * 

and say that I am executor (or one of the executors or one of tlie 
next of kin) of deceased and that I have truly set forth in 

Annexure A to this affidavit all the property ajul credits of which 
the abovenamed deceased died possessecl or was entitled to at the 
time, of his death, and which have come, or are likely to come, to 
1113 ^ hands. 


2. I further sa.v that 1 have also truly .set forth in Annexure 
B all the items I am by law allowed to deduct. 


3. I further sa.v that the said as.sets, exclusive onlj^ of 
sucli last-moitioned items, hut inclusive of all rents, interests 
dividends and increased values since? the date of the (h'ath of the 
said decea.sed are under the value of 


annexure: A. 

Valuation of the AIoveable and Lmmoveable Property 

OF Deceased. 

Rs. A. p. 

Cash in the hoinse and at the Banks, household "oods, 
wearing-apparel, books, plate, jewels, etc. 

(State estimated value according to best of Executor's or 
A dm i n is t rotor's bet i ef.) 

Property in Government securities transferable at the 
Public Debt Office 

{State desucription and x'alue at the price of the day; 
also the interest separately, calculating it to the 
time of mahing the application.) 

Immoveable property consisting of 

{State description, giving^ in the case of houses, the 
assessed value, if any, and the number of years' 
assessment, the market-value is estimated at, and, 
in the case of land, the area, the market-value and 
all rents thdt have accrued.) 
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Rs. A. P. 


Leasehold property 

{If the deceased held any leases for years deferminahle, 
state the mimher of years' purchase, the profit rents 
are estimated to he worth and the value of such, 
inseHing separately arrears due at the date of death 
and all rents received or due since that date to the 
time of making the application .) 

Property in public companies 

{State the particulars and the value calculated at the 
price of the day; also the interest separately calcu¬ 
lating it to the time of making the application.) 

Policy of insurance upon life, money out on mortgage 
and other securities, such as bonds, mortgages, 
bills, notes and other securities for money 

{State the amount of the whole; also the interest 
separately, calculating it to the time of making 
the application.) 

Book debts 

{Other than had.) 

Stock in trade 

{State the estimated value, if any.) 

Other property not comprised under the foregoing 
heads 

{State the estimated value if any.) 


Total .. 

Deduct amount shown in Annexure B not subject to 
duty 


Net Total .. 


ANNEXURE B, 

Schedule of Debts, Etc. 

Amount of debts due and owing from the deceased, 
payable by law out of the estate 

Amount of funeral expenses 
Amount of mortgage incumbrances 

Property held in trust not beneficially or with general 
power confer a beneficial interest 

Other property not subject to duty 


J 


Total .. 
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THE SUITS VALUATION ACT, 1887 

(As Amended) 


An Act la prescribe the mode of valuing certain suits 
for the purpose of determining the jurisdiction of 
Courts zi'ith respect thereto. 

W'^HEREAS it is expedient to prescribe the mode of 
valuing certain suits for the purpose of determining 
the jurisdiction of Courts with respect thereto; it is 
hereby enacted as follows:— 

1 . This Act may be called The 
Suits X'alitation Act, 1887. 


COMiMKNTS. 


1. EXTENT. —This Act has l)een declared in force in British 
Baluchistan, by the British Baluchistan Laws Regulation, 1890 (I 
of 1890). It liad been extende<l. by Notification, to L^^pper Burma, 
in 1888, and it has been declared in force, in Upper Burma (except 
the .Shan .States), by the Burma Laws Act, 1898 (Xtll of 1898). 
S. 4, and the First Schedule. . . . . 


2. SCOPE.' — Part I C)f the Suits Valuation Act empowers 
the Local Government to make rules for determination of the value 
of land for purposes of jurisdiction in certain classes of suits, and 
Part 11 declares that in suits not coming within paragraphs {v), {^vi) 
and i ix) and paragraph (w), cl. of S. 7 of the Court-Fees Act, 
the value as determinable for the computation of Court-fees and the 
value for the purposes of jurisdiction shall be the same.”^ Part III 
enacts the supplemental provisions regarding procedure if there is 
any objection, on appeal, as to overvaluation or under-valuation of 
a suit or ap))eal for jurisdictional purposes in a Court of first instance 
or lower appellate Court. 


3. POWERS OF COURT TO INVESTIGATE VALUE 
OF SUIT FOR JURISDICTIONAL PURPOSES.— Ordinarily, 
the appellate Court does not interfere with a valuation made by a trial 
Court for the purpose of determination of jurisdiction, but it is 
always open to a party to lake this as a ground of apjieal. The 
Court may also investigate the matter in exercise of its inherent 
powers.^ Thus, an appeal on the ground of defect of jurisdiction 


(1) Ladli Begam v. Haitidas, per Mullick, /., 90 I.C. 321=6 P L T 
448=1926 Pat. 488. 

(2) Ibid. 90 I.C. 321 (322). supra. 
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may, if successful, disturb the finality of the valuation for the pur¬ 
pose'of computation of Court-fees in suits coming under S. 8 of the 
Suits Valuation Act.^ 

An erroneous payment of Court-fee cannot affect jurisdiction; 
and. an appeal cannot be taken to a higher Court, by paying Court- 
fee on a larger amount than need have been paid under the provi¬ 
sions of the Court-Fees Act.-* The Suits Valuation Act and the 
Court-Fees Act are purely fiscal enactments, and they have no 
bearing on the question as to which is the proper Court for the 
institution of the suit having regard to the value of the property.^ 
It was held by their Lordships of the Privy Council, in Rachappa 
V. Shidappa,^ that “when a notional value, different from the real 
value, is placed upon property for the purpose of the Court-fee, 
such notional value cannot displace the real value for the purpose 
of jurisdiction." It has been laid down by the Allahabad High 
Court, is htayat Hussain v. Bashir AhmadJ that "(1) where the 
valuation of the suit for the purpose of jurisdiction is contested, 
the value must be determined by the Court; and (2) where the 
valuation can be ascertained correctly, the plaintiff cannot be 
allowed to put an arbitrary value upon his claim, nor can he be 
allowed to overvalue, or undervalue his claim wdth a view to choose 
his forum." Similarly, it has been held by the Patna High Court 
that a party is not entitled where the valuation of a suit can be 
correctly ascertained to put a purely fancy value on the suit for 
purposes of jurisdiction.® To these propositions of law may be 
added the rule laid down by Chamier, C.J., in the Patna High Court 
case of Badari Singh v. Lobhi Singh‘S \ “Under the Suits Valuation 
Act a suit cannot be dismissed on the ground that it was overvalued, 
and brought in the wrong Court, but it must be disposed of as if 
the suit had been properly valued and brought in the proper Court." 

4. VALUE OF THE SUBJECT-MATTER OF A SUIT 
OR APPEAL. —The valuation of the subject-matter of a suit 
for the purpose of determining the jurisdiction of the Court, and 
for the purpose of stamp duty is not necessarily the same. The 
value for purposes of assessing the Court-fee payable on the plaint 
or petition of appeal, is, for the sake of convenience, fixed by 
certain rules which determine an artificial value for purposes of the 
stamp-revenue. The value of the subject-matter of a suit or appeal, 


(3) Ibid. 90 I.C. 321 (322), supra. 

(4) Jallaldeen Markkayar v. Vijayaszvami, (1916) 39 Mad. 447=28 I.C 

624; cited in Gopat Menon v. Raman Menon, 1932 Mad. 217—35 M.L.W. 
64=1932 M.W.N. 53=138 I.C. 136. _ 

(5) Inayat Husain v. Bashir Alwad, 1932 All. 413=1932 ^6— 

141 I.C. 141; see also Jagdish .S'aran v. Jaidai Kunzvar, 1933 All. 903—l+t 

I.C. 942. 

(6) 1918 P.C. 188=50 I.C. 280=46 I.A. 24=43 Bom. 507 (P.C.)- 

(7) See Foot-note (5), above. ^ 

(8) Also see Dhaturi Singh v; Kedar Nath, 6 Pat. 597=101 I.C. 506 — 
1927 Pat. 224. 

(9) 39 I.C. 551=1 P.L.W. 418; also see to same effect 3 A.L.J. 511 
=26 A.W.N. 195. 
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on which depends the jurisdiction of the several grades of Civil 
Courts, is the actual value of the property in litigation.*® The 
valuation of suits for the purpose of jurisdiction is perfectly dis¬ 
tinct from their valuation for the fiscal purpose of Court-fees. 
'Therefore, Court-Fees Acts, which are fiscal enactments, are not 
to be resorted to for construing enactments which fix the valuation 
of suits for the purpose of determining jurisdiction.** As observed 
by their Lordships of the Privy Council, in Lekhraj v. Kanhya 
SUigh^^ the stamp duties imposed for fiscal purposes are calculated 
on a certain rule, fixed by law, but the right of appeal (to Privy 
Council) depends on the value, which is a matter of fact. Thus 
a distinction has been taken in the Courts of India and in the Privy 
Council between the valuation of a suit for purposes of Court 
and the valuation of the suit for purposes of jurisdiction.*-’ The 
law may lay down, for purposes of revenue, certain rules for the 
valuation of suits: but such valuation cannot be accepted as a 
criterion of the actual amount or value of the claim, upon which 
the jurisdiction of a Court depends.*-* Thus, the rules laid down 
in the Court-Fees Act are not to be taken as necessarily a guide 
in determining the value of the subject-matter of a suit for pur¬ 
poses of jurisdiction’’*: although, under S. 8 of the Suits Valuation 
Act, when in suits other than of the excepted classes, ad valorem 
Court-fees are payable, the value as determinable for the com¬ 
putation of Court-fees and the value for purposes of jurisdiction 
shall be the same.'® The general rule in appeal is that when the 
appeal is against the whole decree, and if the suit has been decreed 
in full, the value of the appeal is the same as the value of the 
original plaint.** According to Allahabad High Court, the decree 
in a suit determines the forum of appeal, and not the plaint.'*-^ Rut, 
the later view is that the value must be taken to mean the value 
assigned by the plaintiff in his plaint, and not the value as found by 
the Court, unless it appears to be misrepresented through gross 
negligence or purposely.*® 

5. SCHEME OF VALUATION OF SUITS FOR PUR¬ 
POSES OF JURISDICTION.—The value for purposes of juris¬ 
diction is determined by the Suits Valuation Act, 1887. This 


(10) Aukhil Chtmder Sen v. Mohini Mohun Dass, (1879) 5 Cal. 489=4 
C.L.R. 491; also see Kalu Bin Bhiwaji v. Visram Maieaji, 1 Bom. 543 ; Nau- 
hoon Singh v. Toofanee Singh, 20 W.R.C.R. 33=12 Bom.L.R, 113. 

(11) Dayachand Nenchand v. Hemchand Dharamchand, 4 Bom. 515 (F. 
B.) per lVestropt>, C.J.: also see 6 M.H.C.R. 151 (F.B.). 

(12) 1 I.A. 317 (320) P.C. ; also sec Mohun Lall Sookul v. Bchcc Doss, 
7 M.I.A. 428 (Leave to appeal granted, where actual value of the property- 
sued for above Rs. 10,000 although Court-fee assessed on Jama or rent bas-s). 

(13) Manohar Ganesh v. Ramcharandas, 2 Bom. 219 (229) ; citing 12 
Bom.L.R. (115), note; 12 Bom.L.R. 113; 7 Bom.L.R. 663; 18 VV.R C R 
21 ( 22 ). 

(14) Bai Mahkor v. Butakhi Chakhi Chaku, I Bom. 538. 

(15) Rupchand Khenichand v. Balvant Narayan, 11 Bom. 591. 

(16) Dayaram Jagjivan v. Gordhandas Dayaram, 31 Bom. 73=8 Bom.L. 
R. 885. 

(17) 1933 Rang. 410 (1). 

(18) 80 I.C. 183=1922 All. 47. 

(19) 86 I.C. 1055=47 All. 534=1925 All. 376=23 A.L.J. 216 
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[S. 1 

Act consists of two parts. Sections 3 and 4, in Part I, and Ss. 8 
and 9, in Part 11, make the necessary provisioris for regulation 
of valuation. In suits falling under S. 7 (za), (vi), and (x) (d), 
of the Court-Fees Act, the Local Governments may make rules, 
under S. 3 of the Suits Valuation Act, for determining the juris-* 
dictional value of suits. Section 4 relates to valuation of suits 
coming under S. 7 (iv) of the Court-Fees Act. Under S. 8, of 
the Suits Valuation Act, the value of a suit for computation of 
Court-fees, and the value for purposes of jurisdiction shall be tm 
same in suits other than those referred to in S. 7, els. (v), (vi), 
(j;r> and f.r) (d) of the Court-Fees Act.='* Generally, the amount 
of the claim, or the actual value of the property claimed determines 
jurisdiction-' ; but. in cases covered by S. 8 of the Suits Valuation 
Act. the Court-fees must I)e hrst fixed, and the same valuation has, 
afterwards, to be adopted for jurisdiction.*- By S. 9 of the Suits 
V'aluation Act, High Courts are empowered to frame rules in cases 
not covered by S. 7, els. (. (^'0 and (x) (d), of the Court-Fees 
Act, when the subject-matter of suits is not capable of satisfactory 
valuation. Suits under S. 7 (iV), or Sch. II, Art. 17, of the 
Court-Fees Act. relating to land, or to an interest in land shall 
adopt a valuation not exceeding that determined under the rules 
framed under S. 3 of the Suits Valuation Act, regarding which 
power has already been given to the Local Government in consulta¬ 
tion with the High Court.®-’-*'*. Subject to the maximum value which 
should be calculated having regard to Ss. 3 and 4, the market-value 
should determine the jurisdiction in a suit for determination of 
title, and it is not open to the plaintiff to value his relief as he 
likes.-*^ 

6. ARBITRARY VALUATION BY PLAINTIFF.—In 
suits for account and administration, falling under S. 7 (iv) (f) of 
(he Court-Fees Act, the plaintiff must state the amount at which he 
values the relief sought for purposes of Court-fees, and this value 
also determines the value for purposes of jurisdiction.*® Simi¬ 
larly, it is open to the appellants in an appeal against preliminar\' 
decree in a suit for partnership accounts to fix their own value 
provisionally for the purposes of Court-fee and jurisdiction*’’ but 


(20) Ibid. 31 Bom. 73 (77), supra. 

(21) (1866) 3 M.H.C.R. 170. 

(22) Sileudra Nath Mitra v. Ram Charan Pal, 66 I.C. 268=1921 Cal. 
84- (85) ; also see Rachappa v. Shidappa, 50 I.C. 280=46 I.A. 24=43 Bom. 
507 (P.C.). 

(23-24) Aklemauucssa Bibi v. Maho.med Haiem, 31 Cal. 849; also see 28 
All. 545. 

(25) Jagdish Sarati v. Jaidai Kumi.'ar, 1933 All. 903=144 I.C. 942. 

(26) I^Iiihammad Abdul Majid v. Ala 86 I.C. 1055=47 All. 5^ 

= 1925 -All. 376; Bai Hiragavri v. Gulabdas Jamnadas, 22 I.C. 71 (72); 
compare, Khatija v. Adam Husenally, 29 I.C. 949 (950)=39 Bom. 54 S;Dhant 
Ram Shaha v. Bhagirath Shaha, 22 Cal. 65^ (708) ; Suraiya Qadir v. Q**dsi^ 
Begam, 24 I.C. (660) ; Shiyauddin v. Aishabi, 26 I.C. 342 (343)—100 
P.'R. 1914; Rikhi Kesh v. Mela Ram, 94 I.C. 650=1926 Lah. 242. 

(27) Brijraj v. Kisanlal, 1933 Nag. 127=141 I.C. 277; and In re Ven- 
katanandam, 1933 Mad. 330. 
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according to another view the defendant is bound by the plaintiff’s 
valuation of a suit for rendition of accounts.^ Likewise, in suits 
for declaration with consequential relief, or injunction suits, fall¬ 
ing within S. 7 (iv) (c) of the Court-Fees Act, the Court is bound 
by the plaintiff’s valuation in the plaint for purposes of Court-fees, 
which is also to be taken as the value of suit for purposes of 
jurisdiction by virtue of S. 8 of the Suits Valuation Act.^^ Where 
the suit is to enforce a right to share in a joint family property, 
falling under S. 7 (iv) (b) of the Court-Fees Act, the plaintiff 
can value it as he pleases for purposes of Court-fees and the value 
for jurisdiction is also the same.®® A suit for recovery of money 
due on a mortgage is valued for purposes of Court-fee and juris¬ 
diction on the amount claimed.®' The provisions of S. 8 of the Suits 
Valuation Act apply to appellate Courts as to Courts of first 
instance.''*^ Where values are to be identical, plaintiff cannot put 
a higher value for jurisdiction.®^ 

7. VALUATIONS PRESCRIBED BY STATUTE.— 

As regards pre-emption suits, in respect of revenue-paying lands, 
the value of the suit is reckoned at 30 times the jama, under the 
rules framed by the Punjab Local Government under S. 3, Suits 
Valuation Act®^; and, where the property is a house, the market- 
value thereof, as given by the plaintiff, is the value for purposes 
of jurisdiction.®® In Bengal, the value of the subject-matter of 
pre-emption determines the jurisdiction, under the Bengal Civil 
Courts Act (VI of 1871).®® In Madras, under S. 14 of the Madras 
Civil Courts Act, 1873, the value is that fixed under S. 7 (v) of 
the Court-Fees Act, for a suit for possession of the land sought to 
be pre-empted.®' It has been held by the Oudh Judicial Commis¬ 
sioner’s Court, that in a pre-emption suit, the valuation set by the 
plaintiff in the plaint, decides the jurisdiction, and not the price set 
out in the sale deed in question.®® In suits for redemption and fore¬ 
closure, which are expressly excepted from the operation of S. 8, 

(28) Batna Ram v. Rahmaiullah, 1931 Lah. 143=131 I.C. 337 (1). 

(29) Manuey Lai v. Thakur Radhey Gopalji, 87 I.C. 190=47 All. SOI 
= 1925 All. 602: Balkrishna v. Jaukibai, 56 I.C. 340 (341) =44 Bom 331- also 
see 52 I.C. 897=43 Bom. 376=1918 P.C. 135 (136) (P.C.) ; Hart Shanker v. 
Kali Kumar, 32 Cal. 734 (738); compare Rajbala Dost v. Radhika Charan 
79 I.C. 982=1924 Cal. 969 ; 26 P.R. 1887; 163 P.R. 1888; Jhanda Sinah 
v. Gulabmal Bhagwandas, 13 Lah. 788=137 I.C. 240=1933 Lah. 246; Ghulam 
Haider v. Bishavibardas, 140 I.C. 73=33 P.L.R. 458; Arunachalam v. Ranaa- 
samy, 28 I.C. 79 (81)=38 Mad. 922 (F.B.) ; also see and cf. Maung Noe v. 
Mating Kha Pu, 1933 Rang. 40=142 I.C. 705. (arbitrary value not 
allowed). 

(30) Chelasami Ramiah v. Ramasami, 18 I.C. 363. 

(31) 2 All. 698 (704): 18 Bom. 696 (698). 

(32) 18 Bom. 207. 

(33) 79 I.C. 358=46 All. 419=1924 All. 597; and 87 C. 650=1925 All 
602=47 All. 501=23 A.L.J. 344 and 70 I.C. 852=1922 Sindh 20. Also see 
36 All. 500=12 A.L.J. 844=24 I.C. 679; and 44 Bom. 331=51 I.C 340 

(34) 16 P.R. 1908; and 46 P.R. 1908. 

(35) 101 P.R. 1900 ; 24 All. 218 (225, 226). 

(36) 3 Bom.L.R, (App.) 143=14 W.R. 230 (Note); also 13 Cal 255 

(37) 41 Mad. 721=45 I.C. 89. 

(38) 9 I.C. 414; 10 All. 524; 13 All. 320 and 16 All. 286. 
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Suits Valuation Act, the value for jurisdiction is determined by the 
principal amount of mortgage, according to the High Courts of 
Allahabad and Madras^"; but according to other High Courts, it is 
the amount due on the mortgage which determines jurisdiction in 
such cases."*® 

8. ACTUAL OR MARKET VALUE. —Tn suits for parti¬ 
tion and separate possession of the plaintiff’s share, where the 
plaintiff is out of possession of his share, the value for jurisdiction 
is the value of plaintiflf’s share claimed^* ; and, where the plaintiff, 
while in joint possession of the suit properties, claims a partition 
of his share, the value of the entire property, and not merely the 
share of the plaintiff, will be the jurisdictional value of the suit."*^ 
The value of a suit to establish the validity of charge upon a property 
is the amount of the charge, or the value of the property whichever 
is less.'*'* The value of a claim suit that the property attached is 
not liable to sale in execution, is the amount of the decree where 
the value of the property is greater.*^ The value of a suit for 
establishing occupancy rights and for possession thereof is that of 
the interest claimed, and not that of the entire interest in land.'*’’ 
A suit by one shareholder to set aside a sale of the property held by 
several shareholders is to be valued according to the value of the 
entire property, although the plaintiff asks for possession of his 
share alone."*® In a suit by daughter for declaration that alienation 
by widow is invalid, the jurisdiction of Court to try the suit depends 
on the market-value of the properties alienated and not on the 
value of the interest claimed by the plaintiff in the properties."*’' 

9. PLAINTIFF’S VALUATION.— Tn cases where satis- 
factor>' valuation is not possible, in the absence of any rules framed 
by the High Courts, the plaintiff’s valuation should be accepted 
as determining jurisdiction, according to the majority of the High 
Courts."*^ In the absence of rules under Ss. 3 and 4 of the Suits 

(39) 5 All. 332; 8 All. 438 (442. 443); 31 All. 44=1 I.C. 703; also sec 
1 .All. 620; 2 All. 778 (780) ; 3 -Ml. 822 ( 824) ; and 5 Mad. 284, 287 (Note), 
'289; and 39 Mad. 447=28 I.C. 624 (625). 

(40) 11 Bom. 591 (594) ; 14 Bom. 19 (23) ; also see 51 Cal. 737=78 I.C. 
747=1924 Cal 783 (785); 7 Lah. 570=96 I.C. 890=1926 Lah. 376 (378); 
and 21 I.C. 918 (919)=9 N.L.R. 161 cf. 8 I.C. 464=(1910) 1 U.B.R. 10: 
(market-vaiue of land at time of suit taken to be value of suit). 

(41) 25 Ml 277 (279) ; 24 All. 381 (382) ; 12 All. 506 (509) ; also 33 
Bom 658=4 I.C. 243; 22 Bom. 315 (316); and 17 Cal. f>80 (683); 8 Cal. 
126 (128) Cf 13 C. L. R. 253; 8 Mad. 235 (236) ; 11 Mad. 140 (141) ; 13 
Mad 25 (27) ; 14 Mad. 183 (184) ; 15 Mad. 69 (70) ; 19 Ma<l. 56 (59) ; 20 
Mad! 289 (292); 21 Mad. 234 ( 236); 110 P.R. 1888 (F.H.); and 29 I.C. 
766 ( 767) (Punjab). 

(42) 3 C L.J. 197 (198) = 10 C.W.N. 565. foot-note; 4 C.T..J. 509; 

3 C.L.T. 257 (258) = 10 C.W.N. 564; 52 Cal. 128=85 I.C. 870=1925 Cal. 

320.’ 

(43) 4 Mad. 339 (341). 

(44) 1933 All. 249 (F.B.). 

(45) 23 I.C. 964 (965). 

(46) 21 W.R. 68 ( 70)=12 B.L.R. 370. 

(47) Dhanabhagianifua! v. Mari Aimnal, 139 I.C. 471 = 1932 Mad. 671. 

(48) 15 All. 378 (379) (Adoption case); 28 All. 545 ( 551 ) = 1906 A. 

W.N. 99 .(Restitution of conjugal rights); (1895) B.P.J. 228, 
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V^aluation Act, 1887. the valuation of a suit is the money value of 
the loss which the plaintiff aiJprehends would result to him.*’* The 
Madras Hifjh Court holds, however, that where no special nielhocl 
of valuation has been provided by statute, the i)lainliff must a 
more or less arbitrary value, at his option, where the subject-matter 
of the suit is wholly unrelated to anything which can be readily 
stated in definite money terms'’"; but, if a real money-value can 
be assigned to the relief asked for, the market-value of the jiro- 
perty affectetl will determine the jurisdictional value of the suit'; 
and this market-value will be of the whole of the property atTecteil. 
and not merely the plaintiff’s share.^' These principles. ai:)plied 
to suits for restitution of conjugal rights, would give the valuation 
at plaintiff’s option, acconling to all High Courts.' ISut. in suits 
for declaration of the validity of an adoption, or to set aside an 
adoption, the High Courts of Allahabad, Tomhay and CALtuiTA 
will determine the jurisdiction of Courts according to plaintiff's 
valuation^: and the Madras High Court will consider whether the 
relief claimed affects properties which the person adopted will be 
entitled to. and. therefore, determine jurisdiction according to the 
market-value of the properties.'■ Similarly, according to Madras 
High Court, the value of the trust property will be taken to be 
jurisdictional valuation in suits for removal of a trustee, or the 
Karnavan of a Malabar Tarwad" ; and. likewise, the value for juris¬ 
dictional purposes, in suits to set aside a document, or to compel 
the registration of a document will be determined by the value of 
the intere.st affected by the document.^ 

10. GENERAL PRINCIPLES FOR THE DETERMI¬ 
NATION OF VALUATION OF SUITS.—1 "or the purpose of 

determining the valuation of a suit, the allegations in the plaint are 
to be assumed true.^ The value for purposes of jurisdiction is 

(1911) 35 Bom. 264=10 l.C. 816 (A(l»>pti()ii cast) ; 34 Cal. 352 (3.50) ; 37 Cal. 
800=6 l.C. 636; Cf. 13 Cal. 232; 31 Cal. 849 (Rcstitiitioti of coiiju.eal rights) ; 
also sec 14 Cal. 351 (352) ; ami compart 18 Cal. 378 (381) (Appeal to Privy 
Council). 

(49) Also see 73 l.C. 43=1923 Pat. 137=2 Pat. 198=4 P.k.T. 71 

(Ratn Sekhar v. Shconundan Duhey). ^ 

(50) 50 Mad. 646=101 T.C. 379 (381. 382)=1927 Mad. .%3 (.565); 
also see 24 l.C. 316=1 I-.\V. 398 (Suit for declaration)- 

(1) 50 Mad. 646=101 l.C. 379 (381, 382) = 1927 Mad. 563 (565); 56 
l.C. 762=1921 Pat. 105; 75 T.C. 115=1924 Mad. 84; and 79 l.C. 343= 
1924 Mad. 621. 

(2) 50 Mad. (>46. siif^ra; 6 Mad. 192; 15 Mad. 501. 

(3) 28 All. 545 (551); 13 Cal. 232 (236); 34 Cal. 352 (356); 4 T.C. 
836=34 Bom. 236. 

(4) Ibid. 

(5) 50 Afa<l. 646=101 l.C. 379=1927 Mad. 563, stif>ra; also 75 T.C. 
115=1924 Mad. 84 (85). 

(6) 8 l.C. 54.5=20 M.L.J. 726; 8 Mad. 516 (518); 11 Mad. 266; 14 
Mad. 78 (79). But, see Notification, dated 26—2—1903 and dated 3—3—1913. 
Part 11, p. 368 (Madras). 

(7) 13 Mad. 56; 31 Mad. 89 (93); 15 Mad. 294 (295); 23 Mad. 490; 
27 Mad. 480; and 75 T.C. 115=1924 Mad. 84 (85). 

(8) 10 All. 524; 25 W.R. 76; 24 Cal. 661 (666) ; 16 l.C. 773; 35 l.C. 
797 ( 798); 123 l.C. 417 (418)=1930 Nag. 73. 

0—92 
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ordinarily determined, with reference to the claim made, and not 
to the decision upon that claim.^ The general proposition is that 
the value of a suit both for purposes of Court-fee and jurisdiction 
is based upon the case brought by the plaintiff irrespective 
of the pleas raised by defendant''^; and whether the allega¬ 
tions in the plaint have or have not been denied is immaterial 
For instance, in a suit for partition and separate possession, by a 
person claiming to be in joint possession of the property, the mere 
denial by the defendant that i)laintifif was in joint possession is 
ignored:'- and. in a suit for re(lemi)tion, where plaintiff does not 
admit any binding mortgage, the fact that defendant sets up several 
documents does not aff<*ct the value of suit as brought.^^ Jurisdic¬ 
tion does not depend on the result of a suit or on the defence set up 
Imt on the nature of the claim as brought; that is to say, what decides 
the venue in a case is the nature of the claim as brought.®-^ What 
pruua facie determines the jurisdiction of a Court is the claim or 
subject-matter f)f the claim as estimated by the plaintiff, and the deter¬ 
mination having given the jurisdiction, the jurisdiction itself conti¬ 
nues. whatever the event of the suit, and this is so notwithstanding 
a bofia fide error in the estimate made by the plaintiff. But the 
plaintiff cannot oust the Court of its jurisdiction by making un¬ 
warrantable additions to the claim which cannot be sustained and 
which there is no reasonable ground for expecting to sustain.™^ A 
Court assumes jurisdiction on the basis of a statement made in the 
plaint upon which it is bound to rely, if the statement has not been 
challenged or corrected in any way. “It is open to the defendant 
when he appears to answer the suit to raise the plea that the suit has 
not been i>roperly valued, and to show, if he can, that the Court in 
which the suit has been brought has no jurisdiction to try it.'' But 
if no such pica is taken by a defendant, that the value of the suit is 
exaggerated, or is under-estimated, when he has had the opportunity 
of raising it, the Court cannot be said to have acted without jurisdic¬ 
tion.''' Where the defendant had acquiesced in plaintiff's valuation, 
and appealed to the District Judge on the basis of the valuation in 
trial Court, he could not be allowed to turn round and say that the 
value was above Rs. 10,000.''’ According to one set of rulings the 

V _____ - - ^ 

(9) 101 P.R. 1900: 1925 Nap. 183=82 I.C. 201; also see 1929 Pat. 

626. 

(10) 199 P.L.R. 1908; 5 Pat. 631; 35 I.C. 797 (798); 96 I.C. 129= 
1926 Mad. 678 and 1932 Mad. 409; also see 82 I.C. 201 = 1925 Nap. 183 
(Plaintiff's claim, and not the defence determines value). 

(11) 96 I.C. 129=1926 Mad. 678. 

(12) 16 I.C. 773; 1932 Cal. 353. 

(13) 9 Mad. 208 (212). 

(14) Seth hlarbax v. Lachman, 82 I.C. 201 = 1925 Nap. 183. 

(15) I^kshman Bhalkar v. Babaji Bhatkar, 8 Bom. 31; also see Saroda 
Sundari v. Akramantxessa, 192-1 Cal. 783=51 Cal. 737=7S I.C. 7A7=2S 
C.W.N. 676 (Jurisdiction continues unless a different principle comes into 
operation to prevent such a result as to make the proceedings from the first 
abortive). 

(16) Khudajiatxd Kxibra v. Amina Khatun, 80 I.C. 413=46 All. 250= 
1924 All. 388=22 A.L.J. 122. 

(17) Rameshtvar Khetnka v. Siddeshivar Ghosh, 101 I.C. 901=1927 
Cal. 418=45 C.L.J. 225. 
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plaintiff’s valuation of the siibject-fmatter of the suit controls the 
pecuniary jurisdiction of the appellate Court as well,’^ unless the 
true value has been altojjether misrepresented by the plaintiff;'-' but, 
in some cases, it has been held that the value of a suit as found by the 
Court, and not the value as originally put by the plaintiff on his relief 
determines the forum of appeal.^® 


PART I. 

Suits rklatinc to Land. 

2. This part shall extend to such local 

^ , and come into force therein on such 

i'-xtciil ana com- i , /• z'- t 

incnccmciit of Part I. ^l^XtCS ns tnC \ lOVCl noi •( iCnCKcll 

Council hy notilication in th^ 
Gazette of India, directs. 

11. APPLICATION TO PUNJAB.— Part 1 of the Act was 
extended to Punjab, by Government of India, Home Department 
Notification No. 210, dated the 20th February, 1889, to come inl j 
force on the first day of March, 1889. 

3. (1) The Local (Government may, subject to the 

control of the CGovernor-General in 
Council, make rules for determining* 
the value of land for ])urposes of 
jurisdiction in the suits mentioned 
in the Court-P'ees Act, 1870, Section 
7, paragraphs (u) and {vi) and para¬ 
graph (.r), clause {d). 

(2) The rules may determine the value of any 
class of land, or of any interest in land, in the whole 
or any part of a local area, and may prescribe differ¬ 
ent values for different places within the same local 
area. 

12. AMENDMENTS. —The words “subject to the control” 
were substituted for the words “with the previous sanction”, by the 
Devolution Act (XXXVJII of 1920). 

(18) Madhodas v. Ramji Patak, 16 All. 286; Sitdarsan v. Ram Pershad, 
33 All. 97=7 I.C. 385; Kajinayya Chetfi v. Venkata Narasayya, 39 I.C. 
439=40 Mad. 1=32 M.L.J. 221=5 M.L.W. 580; also see Mahabir Singh 
V. Beixari Lai, 13 All. 320. 

(19) Muhammad Abdul Majid v. Ala Bux, 86 I.C. 1055=23 A.L.J. 
216=1925 All. 376=47 All. 534: also see and cf. Nilmoney Singh v. Jaga- 
bandhu Ray, 23 Cal. 536 and Pitam Singh v. Bishan Narain, 1931 Oiidh 58 
=130 I.C. 339. 

(20) Sundar Das v. Umda Jan, 82 I.C. 614=5 Lah. 481=6 L.L.J. 
355=1925 Lah. 1 (F.B.); Budhamal v. Ralia Ram, 1928 Lah. 157 (2)=9 
Lah. 23=29 P.L.R. 320=110 I.C. 631; followed Ijjalulla Bhuvan v. 
Chandra Mohan, 34 Cal. 954=6 C.L.J. 255=11 C.W.N. 1133 (F.B.) and 
Ibrahimji Issaji v. Bejanji Jamsedji, 20 Bom. 265. 


Power for Local 
Government to make 
rules determining 
value of land for 
jurisdictional purpo¬ 
ses. 
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13. RULE-MAKING POWER OF LOCAL GOVERN¬ 
MENTS. —Under S. ( 1'i. Suits Valuation Act, Local Govern¬ 
ments are empowered to make rules for determining the value of 
land for purposes of jurisdiction in the suits mentioned in the 
Court-Fees Act. S. 7 (t*). (t'/L When such rules are made, S. 14 
in Madras Civil Courts Act (ITT of 1873) is to be deemed repealed.f^ 

Where the value of the subject-matter has been determined by 
rules made under S. 9. its value for purposes of jurisdiction and 
Court-fee shall be as determined by such rules but the value for 
purposes of jurisdiction can never exceed the value of the land 
as determined by rules framed under S. 3.^^ 

The Punjab Government has made rules under this section : and 
rules have been framed also in Central Provinces and in Oudh by 
the Local Governments—^'iWc Appendix. 

14. PUNJAB RULES —Manner of determining the value 
of land for purposes of jurisdiction in certain classes of suits. 
—The following rules ma<le by the Local Government, under the 
power conferred by S. 3 of the Suits Valuation Act, 1887. and 
published in the T’unjab Government Notification No. 255, dated the 
4th March. 1889. for determining the value of land for purposes of 
jurisdiction in the suits mentioned in the Court-Fees Act, S. 7, para¬ 
graphs (^') and (z'i), and paragraph (.r), cl. (d), are republished 
for information and guidance:— 

“I. Tn suits for the possession of land the value of the land, for purposes 
of jurisdiction, shall be held to be as follows:— 

(«) Where the land forms an entire estatd, or a definite share of an 
estate payinjr annual revenue to Government or forms part of such an 
estate, and the annual revenue payable for such part is recor<lcd in the 
Collector’s register, and such revenue is permanently settled.— sixty limes 
the rez'ennc assessed oa the land. 

(6) Where the land forms an entire estate, or a definite share of an 
estate paying annual revenue to Government, or forms part of such estate 
and is recorded as aforesaid, anti such revenue is settled but not permanent!}', 
—thirty times the rez'eniie so f'nyable. 

F.xfylaiiation to clause (h ).—Where the land is a fractional share or a 
portion of part of an estate, and the land revenue payable for such part is 
recorded in the Ct)lIector’s register, and such revenue is not permanently 
settled, the value for purposes of jurisdiction shall be held to be thirty 
times such portion of the revenue recorded in respect of that part as may be 
rateably payable in respect of the share or portion. 

Illustrations. 

(1) In a suit for possession of a one-third share of the entire holding 
of 10 ghumaos forming part of an estate, and recorded as paying Rs. 20 
annual revenue, the \alue of the land for the purposes of jurisdiction is one- 
thir<l of thirty times Rs. 20, or Rs. 600. 

(2) In a suit for possession of ghumao out of the same holding, the 
value of the land is one-tenth of thirty times Rs. 20, or Rs. 600. 

(c) Where the land pays no such revenue, or has been partially ex¬ 
empted from such payment, or is charged with any fixed payment in lieu of 


(21) Narayan Nair v. Cheria Kathiri Kutt\, 45 I.C. 89=34 M.L.J. 
97=41 Mad. 721. 

(22) Barru v. Lachhman. 22 I.C. 503=111 P.R. 1913=228 P.W.R. 
1913=23 P.L.R. 1914 (F.B.). 
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sucli revenue, and net profits have arisen from the land during the iear next 
before the date of presenting the plaint—fifteen times such tu-t profits 
But where no sucli net profits have arisen therefrom,—the market-value. 


(d) \Vhere the land forms part of an estate paying re\e 3 Mie to (io\erii- 
ment, but is not a definite share of such estate, and does ik.i come under 
clauses (a) or (6) or (c) of this rule,—the market-value of the land. 


(c) Where llie subject-matter 
garden. 


is a garden,—the markel-xatue of ih 


c 


In suits to enforce riglit of pre-emption in latul the \alue of liie 

land, for the purposes of jurisdiction, shall be calculated by the nrccedimr 
rules. ^ 


III. When the land or interest in suit falls partly 
under another of the classes enumerated in R. 1 the 
each class shall be separately calculated. 


ntider one and partly 
value of the latid in 


ly. In the apphcalioti of the above rules the word ‘land’ includes all 
such right, e.y.. shares m village common and in wells as are necessary to 
the land m suit and the word ‘revenue’ as used in the preceding rules when 
applied to land irrigated from canals, shall be held to include owner’s rate 
tor the year next before the date of presentation of plaint, or half the occu¬ 
pier s rate for the same period in cases in which no owner’s rate is chargeable. 


V. In suits for specific performance of an award so far 
relates to land, the market-value of the land. 


as the award 


VI. Suits relating to life-interest in land and suits relating to an occu- 
pany right shall, for purposes of jurisdiction be deemed to be of half 
the value provided for suits for possession under Rule 1.” 


15. PUNJAB INSTRUCTIONS. —Instructions on the sub¬ 
ject of the Suits Valuation Act, 1887, and the rules made thereunder, 
for determining the value of certain classes of suits for the purposes 
of Court-fees and jurisdiction. 

The attention of all Civil Courts is drawn to the following instruction 
on the subject of the provisions of the Suits Valuation Act (Vll of 1887). 

2. Part I of the Act was extended to this Province by Government 
of India, Home Department, Notification No. 210, dated the 20tli February, 
1889, and the Local Government has made rules under S. 3 of the Acx 
determining the value of land and certain interests therein, for the purposes 
of jurisdiction in suits mentioned in the Court-Fees Act, 1870, S. 7, para¬ 
graphs (t') and (vi) and paragraph (.tr), clause (d), which’are republished as 
above. 


3. No restriction under S. 3, sub-S. (2) of the Act have been imposed 
as to the classes of land to which the rules apply, or as to the local extent 
of their operation, and they apply therefore to all land generally ihroiighoul 
the province, whether assessed with land revenue or not. 

4. Section 4 of the Suits Valuation Aqt provides that, where a suit 
mentioned in the Court-Fees Act, S. 7, paragraph (i: ) or Schedule II, Art 17 
relates to land or an interest in land, of which the value has been determined 
by the rules ma<!e under S. 3. the amount at which the relief sought in the 
suit is valued for the purposes of jurisdiction shall not exceed the value 
of the land or interest as determined by those rules. The suits falling under 

S. 7, paragraph (tV) of the Court-Fees Act are certain suits in regard to 
which the plaintiff is required to slate the amount at which he values the 
relief sought in the plaint. Where the value so stated exceeds the value of 
the land or interest therein as fixed by the rules, the latter and not the former 
must be regarded as the value for the purposes of juri.sdiction. The suits 
specifi^ in Schedule II, Art. 17 of the Court-Fees Act arc those for which 
It IS dimcult to fix a correct valuation, and a fixed fee of Rs. 10 is accordincrlv 
levied m these cases. Where any such case relates to land or any interest in 
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land the value for the purposes of jurisdiction will be the value of the land 
or interest as fixed by the rules. 

5 The suits falling: under the Court-Fees Act, S. 7. paragraphs (i). (»). 

(in)' (XU), (xm), (»>) (^) and (.W) (a to / inclusive) arc, 

with one or two exceptions, either such as are subject to an ad valorem Court- 
fee in regard to which the value for the purposes of computing the 
and the value of the purposes of determining jurisdiction are, under b. « 
of the Suits Valuation Act. 1887, the same; or suits dealt with by directions 
made by the High Court under S. 9 of the Act. 

6 In order to guard against mistakes as to the value of a suit for 
ournoses of jurisdiction and of Court-fee. respectively, every plaint ought 
linon its face to show the value for purposes of jurisdiction as well as the 
value for the purposes of computing Court-fees. The former information 
is reciuisite in order that the Court may determine whether the plaint should 
l,e Xrnea under O. VII, R. 10. of the Code of Civil Procedure. When 
a plaint omits to disclose the value of the suits for the purposes of juris¬ 
diction. the person presenting it should be questioned, and his answer re¬ 
corded on the plaint, unless he consents to amend it then and there. 

7 \s special care is necessary with respect to cases falling under the 
provisioils of S. 7. paragraph (ix) and Schedule II. .-\rt. 17 of the Court- 
Fees Act. in \aluing suits for the purposes of jurisdiction and of Court- 
fees a Schedule showing the value in each class of these cases has been 
prepared K. gui<ic the Courts in fixing the value in particular cases, and 
the oDPortunitv has been taken to prepare an exhaustive schedule following 
the classification of suits in the Court-Fees Act. It must be clearly under- 
Stood, however, that this sche<lule in itself lias no legal force, and that it is 
merely inlcnilcd for ready reference by the Courts in dealing >yith questions 
of \alue '\n examination of the schedule will show that it is in only a few 
cases in whicli it is not possible to value the suit for purposes of jurisdic- 
tion eitluT by the actual value of the subject-matter, or by reference to 
the provisions of Ss. 4 and 8 of the Suits Valuation Act, and the rules 
under S. 3. and directions under S. 9 of the Act. 

8. There is no express provision in the Suits Valuation Act, 1887, in 
regard to the classes of suits mentioned below and they do not admit of 
being disposed of bv rules under Part I. nor arc they dealt with by direc¬ 
tions under Part II of the Act. The valuation of such suits, therefore, 
must be left to judicial decision, as occasion arises. The suits are:— 

Suits for houses; 

Suits for pre-emption in respect of houses; 

Suits by or against mortgagors or mortgagees as such ; 

Suits falling under Schedule II. Art. 17. Clause (iV). which are not 
provided for by the rules under S. 3 or directions under S. 9 or by b. 4 
of the Suits Valuation Act; 

Suits falling under S. 7. suh-S. Cr). cl. (<f) of the Conrt-kees 
Act, and relating to property other than land. 

y In the cases of some other classes uf suits, such as those falling 
iiiiHer Arts 14 and 20 of Sch. II of the Court-Fees Act. or suits relating 
to marriage ami minority; the law allows no choice ot the Court in wh^ch 
proceedings must be taken. 1 here us. therefore. 

valintion fees for the purposes of determining jurisdiction, while tor pur 
po'cf of Court-fees they arc sulficiently dealt with by the Court-Fees 

Act. 1870. 

16. VALUATION FOR JURISDICTION UNDER THE 
PUN TAB RULES. —\\ licrc an alienation contested by the revei- 
sioners of the alienor, a cliildless proprietor purported to be 
Rs 1 000 and the value of the land alienated at 30 times tl^ revemie 
!vL I’eTs than Rs, 1,000, it was held by the Punjab Chief Co^ 
the value for purposes of jurisdiction was less than Rs. 
no further appeal lay to the Chief Court, in the absence of a certifi- 
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cate under S. 40 (1) (d) of the Punjab Courts Act, S. 40. It 
was observed that the suit as brought came within the description of 
claims mentioned in No. II of the rules issued under Part II of the 

Act, but was subject to the provisions of Part I of 
the Suits Valuation Act, and the rules in force thereunder; and 
as the subject of the alienation in dispute was land, as specified in 
^ the Suits Valuation Act, the value of the suit for purposes 
of jurisdiction could not exceed 30 times the revenue, {yide S. 4, 
and the rules made under S. 3,)~^ Linder the rules made under Act 
V'll of 1887, and contained in Chief Court Book Circular V of 1889, 
a plaintiff in a suit for custody of wife could value the suit in his 
plaint at any sum exceeding Rs. 500 but not exceeding Rs. 1,000.''^ 
A suit for possession by foreclosure of mortgage by conditional 
sale,^ under Regulation XVII of 1806, is one ‘'for possession of 
land’' within S. 7 of the Court-Fees Act, and not a "suit by 
a mortgagee to foreclose the mortgage”, within clause (i>) of the 
same section, such suits being unknown in the Punjab, where the 
foreclosure lakes place under the provisions of Regulation XVII 
of 1806 in proceedings which are not judicial but ministerial. 
Accordingly, the value of the subject-matter of such a suit for 
jurisdictional purposes had to be determined by rules made under 
S* 3 of the Suits \ aluation Actf 1887, viz.^ at thirU^ times the 
revenue.-" Reliance was placed on 56 P R. 1892 (F.B.), where 
it was h^^ld that a suit by a mortgagee claiming possession of mort¬ 
gaged land as such under the terms of his mortgage-deed falls 
under S. 7, cl. (^/) of the Court-Fees Act, and rules made under 
b. 3 of the Suits \ aluation Act.^ Where a suit for pre-emption 
ot reversionary rights in certain land was valued for jurisdic¬ 
tional purposes at Rs. 3,800 at 30 times the jania, and the deed 
of sale stated the purchase-money to be over Rs. 5,000, and 
plaintiff alleged that only Rs. 2,900 had passed, on a question of 
valuation ot suit for purposes, of jurisdiction in appeal against 
the decree dismissing the suit as premature, it was held that 
the suit being for the acquisition of a contingent interest 
m land, and not for possession of a present interest, was not 
Wvered by the R. 2 of the rules framed under S. 3 of the Suits 
Valuation Act by the Local Government, that the distinction 
between land and interests ui land is well recognised in S 3 and 
in the rules and the present claim was not one for right of pre¬ 
emption in land', and, that failing a provision under the Suits 
Valuation Act, the test of juri.sdiction must be furnished by the 
plaint and appeal consequently lay to the Divisional Judge al¬ 
though the market value of the property was found to be Rs 7 000 
It was remarked "that even if the first Court had held the'value 
to be more than Rs. 5,000, and given a decree on payment of 
i>uch a sum the jurisdiction of the Divisional Judge^would not 
have been affected, for it depends on the value of the suit and not 


(23) liakhu V. Jhanda. 145 P.R. 1892. 

(24) Sher v. Must. Hasluo, 53 P.R. 1891. 

(25) Tclu Mai v. Lai Singh, 20 P.R. 1893. 

(26) Ram Kishen v. Sayad Drahim Shah, 56 P.R, 

(27) Haider Khan v. Ali Akbar, 18 P.R. 1897. 


1892 (F.B.). 
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Dt the decree.”-'' A suit brought by the plaintiff’s occu¬ 
pancy tenants against their landlord for declaration that 
the latter were not entitled to recover more than a certain share 
of the produce, was held covered by S. 4 of the Suits Valuation 
Act : and the jurisdictional value of the suit under the rules 
framed under the provisions of S. 3 was 15 limes the land reve¬ 
nue. This amount being less than Rs. 1,000, and both the lower 
Courts having agreed in dismissing the suit, no further appeal 
was held competent.®^ In the Punjab the value of a pre-emption 
suit for ])urposes of jurisdiction is 30 times the proportionate 
amount of revenue recorded as payable for the holding in which 
the land in suit is comprised, even though it be a specified plot by 
metes and bounds and not a definite share of the holding.'^" This 
gives the jurisdictional value to entertain the suit, which is to be 
distinguished from the competency of the Court to decree the 
suit. The ordinary practice followed in Punjab is to return the 
plaint for presentation to a Court of competent jurisdiction, where 
a Court has no jurisdiction to pass a decree for pre-emption on 
payment of a sum of money beyond his pecuniary limits of 
jurisdiction.^' 


a suit itientioned in the Court-Fees 
Act, 1870, Section 7, paragraph {iv) 
or Schedule II, Article 17, relates to 
land or an interest in land of which 
the value has been determined by 
rules under the last foregoing sec- 
at which for purposes of jurisdiction 
in the suit is valued shall not exceed 
the value of the land or interest as determined by 
those rules. 


4 . W'here 

Valuation of relief 
in certain suits relat¬ 
ing to laiul not to 
cxcee'l the \aluc of 
the land. 

tion, the amount 
the relief sousrht 


COMMENTS. 

17. SCOPE. —Under S. 4 of the Suits Valuation Act, the 
plaintiff is not entitled to put a higher value on the suit than what 
is covered by his interest in the litigation.The value for pur¬ 
poses of jurisdiction cannot exceed the value as arrived at by 
applying the rules under the Court-Fees Act.® The decision of 


(28) Haider Khan v. Ait Akbar, 18 P.R. 1897. 

(29) Jamal v. Qadir Bttx. 54 P.R. 1914=238 P.L.R. 1914=153 P.W. 
R. 1914=25 T.C. 437. 

(30) Arshad Ali v. Zorazy-ar Singh, 92 I.C. 986=8 L.L.J. 60 1926 

Lah. 386. 

' (31) IVarxam Singh v. Bela Singh. 16 P.W.R. 1907; followed in 

Gulshair Ali v. jracira. 79 P.W.R. 1907. 

(32) Naraxan Singh v. Aiyasami Rcddi, 31 I.C. 188=39 Mad. ^2 

also sec Achaitil Balakrishna Nair v. Vishnu Nambudtn. 1931 Mad. a/>— 
1930 'M.W.N. 509=132 I.C. 129. 

(33) Achattil Balakrishna v. Vishnu Nambudiri, 1931 Mad. 375=132 
I.C. 129. 
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the Jiulicial Committee in Phut Kiiniari v. PPumshyaiu MisriP' is 
to the same etTect. 7wr-., that tlie value of the aeiion' is its value to 
the plaintifY. Where tlie local Government has !iot maile anv rules 
contemplated in .S. 3. some ]lij;h Ct»uiTs consider that it i> o[)en 
to plaintiff to adopt any value he pleases tor the purprise of juris¬ 
diction,'’-'* lUit, as observed by Aston, j.. in Dayaram v. Cor'dhau- 
das,^^ “there is no express provision in the Suits \ aluali<in Act 
makinjj the valuation fur the purp(»ses <n* jurisdicii''n j'ruiia 
facie determinable by the plaintiff in an)- suit whicli cai) l)e valued 
lower for the eum])utation of Court-fees.” “<')n the other liand 
S. 4 of the Suits N'aluation Act seems to iiulicale tlial tlie prin¬ 
ciple adopted by the le 4 ,dslature for valuinj^ a suit mentione<l in 
Sell. 11, Art. 17, whicli relates to land or an interest in land is 
that the value of such a suit for purpf)ses of jurlstliclion sliall 
be governed by tlie value of the land or interest in land.” -' 


18. OPTION OF PLAINTIFF, HOW FAR EXERCIS- 
ABLEi—Suits for declaration with consequential relief.—In suits 
for declaration with consequential relief falling under 7 (/>•) 
(c) of the Court-Fees Act. the valuation f»f the relief sought, 
according to the T.ahori'. High Court, rests expressl)- \ciih die 
plaintiff, and the Court must accept such valuation for the pur¬ 
poses of Court-fee.-’'’ As a general rule, in such cases, uiuler 
S. 8 of the Suits Valuation Act. tlie value of the relief sought bv 
plaintilT for purposes of Court-fees is to be taken, despite anything 
to the contrary in the plaint, as the value for purposes of'juris'^ 
diction. Ilut, when the suit relates to land or to an interest in land 
of which the value has been determined by rules under S. 3 of the 
Suits Valuation Act, the amount at which for ]nirposes of juris¬ 
diction the relief sought in the suit is valued cannot exceed the value 
of the land <ir interest as so determined ( S. 4 of the Suits Valua¬ 
tion Act). Accordingly, the valuation of a srir roK ofct.aration 
AND INJUNCTION, at Ks. 130, was held competent, and this was to be 
also the value for jurisdiction, inasmuch as Rs. K^O did not exceed the 
value of land or interest in land in dispute.^'-* Where iilaintiffs asks 
for declaration as his first relief, and possession as a consequential 
relief, he is bound to pay Court-fee ad valorem, on the valuation 
under S. 7 {iv) (c), and this will also be the value of suit for pur¬ 
poses of jurisdiction.’® The Allahabad High Court holds that 


(34) 35 Cal. 202=12 C.W.N. 169=7 C.L.J. 36=35 I..^. 22 (P.C.). 

(35) Chinuamuiat v. Madarsa Ron-thcr, 27 Mad. 480: also see ajul rf 
Lakshman v. Bohaji, (1883) 8 Bom. 31. 

(36) 31 Bom. 73 (79). 

(37) 31 Bom. 73 (80). 

(38) Barnt v. Lachhman. Ill P.R, 1913=228 P.W.R. 1913—23 P T 
R. 1914=22 I.C. .503 (F.B.) ; also see Sunderbai v. Collector of Belaatnn 
52 I.C, 897=43 Bom. 376 (P.C.) {Held, that in a suit for declaratory 
decree and consequential relief, the amount at which the plaintiff values 
the relief for Court-fee purposes, determines the jurisdictional value of the 
suit or appeal). Also sec Ghulam Haider v. Bishamhardas 140 I C 

=33 P.L.R. 458; 118 I.C. 357=1929 Cal. 645=32 C.W.N. 231 (to same 
effect). 

(39) See 111 P.R. 1913 (F.B.), sttpra. 

_ (40) Tula Ram v. Dzearkadas, 115 I.C. 655=50 All. 610=1928 All. 248 

—26 A.L.J, 316. 

C—93 
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where the Court comes to the conclusion that the plaintiff’s valua¬ 
tion was deleberately fictitious, it can compel the plaintiff to make 
a fresh valuation, but that it cannot fix a valuation itself in place 
of the plaintiff’s valuation.^^ The Calcutta view is that where the 
Court simply accepts the valuation given by the plaintiff without 
attempting to ascertain the materials on which the valuation was 
based, and fails to arrive at a judicial decision at all, the High Court 
can interfere if satisfied that the decision of the Court below was 
wrong."*^ But, where in a suit for declaration of title to some 
jungle land, and damages, the plaintiff had valued the declaration 
with injunction at Rs. 130, and the damages at Rs. 79, the High 
Court of Calcutta held that though the value of the whole jungle 
was Rs. 1,200, it was neither the duty nor within the power of the 
Court to ascertain the value of the property for purposes of juris¬ 
diction.^’ But, it was observed in some later cases, that plaintiff 
shall truly and reasonably state the value of his relief in such cases.^^ 
The Bombay High Court is of opinion that where the value of a 
suit is not determined by rules made under S. 3, the value should 
not be left to the option of plaintiff, but that the value must be 
(where disputed) determined by judicial decision in the suit, such 
determination being subject to the provisions of S. 11 of the Suits 
Valuation Act.**^ But in later cases, plaintiff’s valuation has been 
accepted.'^'^ According to the Patna High Court, in a suit falling 
under S, 7 (iV) (c) of the Court-Fees Act, it is not open to the 
plaintiff to put an arbitral^' and incorrect valuation on the relief 
sought. Section 7 (iv) (c) was held to mean that the valuation for 
the purposes of Court-fee is to be made in the first instance by the 
party concerned but is finally determinable by the Court."*^ The 
Madras High Court accepts plaintiff’s valuation. In Samiya Mavali 
v. where the plaintiff sued to set aside a sale-deed. 

and valued his relief at Rs. 800, but the trial Court assessed 
the value at Rs. 2,000. the amount mentioned in the sale-deed, the 
High Court on second appeal held that the proper valuation of the 
relief was the valuation put by the plaintiff in his plaint. In 
Parathayi v. Sankumani*^ the plaintiff in a suit to set aside a deed 


(41) Ashiq Alt v. Imfiac Beqam, 42 I.C. 891 (893)=39 All. 723=15 
All.L.J. 794. 

(42) Port Canning, etc., Company v. Roson AH Mollah, 1.5 I.C. 46. 

(43) Cf. Hari Sankar v. Kali Kumar. 32 Cal. 734=9 C.W.N. 690. 

(44) Raj Krishna v. Bepin Beharex, 17 I.C. 162=40 Cal. 245; Umatul 
Batul V. Nani Koer, 11 C.W.N. 705=6 C.L.J. 421 and Krishnadas v. 
Haricharan. 10 I.C. 865. 

(45) Dava Ram v. GorShandas. 31 Bom. 73 (80). See Balakrishna v. 
Jankibai. 44 Bom. 331=56 I.C. 340. 

(46) Also compare Vachhani Keshahhai v. Nanbha Baz'aji, 1 I.C. 108 
=33 Bom. 307=11 Bom.L.R. 30 (plaintiff’s valuation must be accepted, 
both for Court-fees and jurisdiction, despite defendant’s objection) and 
Sunderbai v. Collector of Belgaum, 52 I.C. 897=43 Bom. 376=46 I.A. 15 
(P.C.). 

(47) Ramsekhar Prasad Singh v. Sheonandan Dubey, 2 Pat. 198=1923 
Pat. 137=68 I.C. 316=73 I.C. 43=4 P.L.T. 71=1 P.L.R. 25. 

(48) 23 Mad. 490=10 M.L.J. 240. 

(49) 15 Mad. 294. 
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of sale of which the consideration was Rs. 60,500, paid a Court-fee 
of Rs. 10 only as on a declaratory suit, but the Court held that he 
must pay ad valorem fee on the value of his interest on the docu¬ 
ment. The Patna view, in this state of conllict of authority, is to 
follow its practice of allowing plaintiff to put a reasonable value.'"'” 

19. DECLARATORY SUITS—VALUATION FOR 

JURISDICTION—SCH. II, ART. 17.—In the Punjab, a suit 
for declaratory^ decree where no consequential relief is prayed, is 
valued as to land under Ss. 3 and 4 and by the rules framed by 
the High Court, i.e,, according to the value of the land or the 
interest in land. Accordingly, where the plaintiff sued for declara¬ 
tion that certain land is Shamilat deb, and liable to partition, it was 
held that the valuation for purposes of jurisdiction was at 30 times 
the jama of the entire land and not of plaintiff’s share in it.^ The 
value of the land under the rules framed by the Local Government 
is not affected by the suit being for a declaratory decree only, and 
not possession; and, the declaration asked for was in respect to the 
whole land, and not with reference only to the plaintiff’s share in 
it, being a declaration with respect to the nature of the land, vie., 
whether it is the joint property of the whole village, or the separate 
ownership of the persons severally in occupation of the different 
portions of the same.^ In a suit for declaration, the Court-fee is 
a fixed one of Rs. 10 under Sch. II, Art. 17 of the Court-Fees Act, 
but S. 4 of the Suits Valuation Act deals with the value for purposes 
of jurisdiction in such suits: and this valuation so indicated is not 
less than 30 times the jama, whilst S. 4 of the Suits \"aluation Act 
provides that it could not be more.® The Madras High Court has 
held in Madnknri Attkamma v. Mnwalla Snbbayya* that the o^eneral 
principle is laid down by the Privy Council in Phnl Kumari v^Ghan- 
shyam Misra^ and is to the effect that the value of the action is 
its value to the plaintiff. Accordingly, where in a suit for declara¬ 
tion that an attachment in execution of a decree against the judg¬ 
ment-debtor does not affect a mortgage of the property in plaintiff’s 
favour, the mortgage itself is not in dispute, the property need not 
be valued, and the proper valuation for the purpose of jurisdiction 
is the amount for which execution is sought.” The Patna Hio-h 
Court holds that the value of a suit for a declaratory decree must 
for the purposes of jurisdiction, be taken to be the value of the 


(50) Shama Pershad y. Sheoparsan Singh, 41 I.C. 95 (I£ plaintiff puts 
a ridiculous value upon his consequential relief, the (Zourt must step in and 
fix a reasonable value for him) and Brij Krishna v. Murli Rai Sfi T C 
316=4 P.L.J. 708: cited in 2 Pat. 198=73 .C. 43, supra. ' 

(1) Khuda Var v. IVahib Din, 35 P.R. 1901. 


(2) Ibid., 35 P.R. 1901. 

(3) Sohan Singh v. Sunder Singh, 81 P.R. 
=115 P.W.R. 1918=46 I.C. 490. 


1918=199 P.L.R. 1918 


(4) 54 I.C. 543=37 M.L.J. 611. 

(5) 35 Cal. 202=7 C.L.J. 36=12 C.W.N. 169=35 I.A. 22 (P.C.) 

(6) 54 I.C. 543=37 M.L.J. 611, supra; compare Fisher v 
challam, 2 I.C. 522=19 M.L.J. 236=5 M.L.T. 70 (dispute between mort 
gagor and mortgagee as to whether plaintiff's mortgage had been discharged) 
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property in respect of which the declaration is asked for.^ In 
a disputed case of valuation, the Court has jurisdiction to decide 
the question, and S. 11 of the Suits Valuation Act is no bar to 
defendant's objection beings taken and entertained in second appeal, 
where the point was raised in Courts below.® Their Lordships of 
the Privy Council have observed in Rachappa v. Shxdappa,^ that 
it is contrarj- to the scheme of the Court-Fees Act that there should 
be any valuation of a suit for declaration of title only, and the 
practice in Bombay of valuing a prayer for declarator)' decree at 
Rs. 130 as being the value on which the fee nearest to Rs. 10 would 
be leviable, has no warrant in law. It was held that “if any part 
of the fee payable and paid was a fixed fee under Sch. II of the 
Court-Fees Act, then the notional value of the property or any 
part of it COULD not displace its real value for the purposes of 
jurisdiction.”^® This decision has been followed in Jnayat Husain v. 
Bashir Ahmadp^ and Jagdish Saran v. Jaidai Kunu*arH In a suit 
for declaration, without consequential relief, coming under 
Art. 17-A. (1), Sch. II, of the Court-Fees Act (Madras Amendment) 
the valuation for purposes of jurisdiction must be the market-value of 
the property to the extent that the declaration for which the plaintiffs 
pray, if they obtain it, would affect their interests.'’-® But, in a suit 
by the nearest female reversioners claiming only a life-estate against 
another limited owner in possession of immoveable property for 
declaration in respect of alienations made by the latter the value 
for jurisdiction is the market-value of the property alienated.’-* A suit 
for avoiding a mortgage decree to which plaintiff was not a party is 
not a suit for declaration with a consequential relief, but a suit for 
a mere declaration, and the jurisdictional value of such a suit is the 
value of the property mortgaged.’® A claim suit under O. 21, R. 63, 
C. P. Code, to cancel the attachment of the judgment-debtor's pro¬ 
perty in execution of the decree, and also to declare that the judg¬ 
ment-debtor has no interest in the property attached, is to be valued 
for purposes of jurisdiction at the market-value of the land, and 
not the amount due under the decree in execution of which the 
land was attached.^ The rule laid down by the Rangoon High 
Court is that where an unsuccessful claimant desires not only that 

the attachment should be removed, but also that his title as against 
% 

“I 

(7) Mohuii Mohan v. Gourchandra Rai, 56 I.C. 762=5 P.L.J. 397= 

1 P.L.T. 390. 

(8) Ibid., 56 r.C. 762 (763, 764). 

(9) 50 I.C. 280=43 Bom. 507=21 Bom.L.R. 489=46 I.A. 24=36 
M.L.J. 437 (P.C.), etc. 

(10) Ibid., 50 I.C. 280 (284)=43 Bom. 507 (P.C.). 

(11) 1932 All. 413=141 I.C. 141. 

(12) 1933 All. 903=144 I.C. 942 (market-value determining: the juris¬ 
diction in a suit for determination of title, and it. is not open to the plaintiff 
to value his relief as he likes). 

(13) Kattiya Pillai v. Ramaswamta Pillai, 1929 Afad. 396=56 M.L.J. 
394=29 M.L.W. 584=1929 M.W.N. 286=119 I.C. 35. 

(14) Cf. Dhanabhagiamtnal v. Mari Ammal, 1932 Mad. 671=139 I.C. 471. 

(15) Sukhdial v. Durgadas, 113 I.C. 908=1929 Lah. 446. 

(16) Narayan Singh v. Aiyasami Reddi, 31 I.C. 188=29 M.L.J. 728; 
also see 39 Mad. 602=27 I.C. 265. 
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the judgment-debtors should be declared, in cases in which the 
value of the property attached is more than the value of the decree, 
the value of the suit which governs the jurisdiction of the Court to 
deal with it is the value of the property itself, and not merely the 
value of the decree4^ 

20. FORKCL.OSURE, —Suits for sale, and suits for fore¬ 
closure should be treated as governed by the same principle for 
purposes of valuation for jurisdiction, zfis., the value of the suit 
should be determined by the total amount of the claim, as due for 
principal and interest under the mortgage, when the value of the 
property exceeds this amount'^ ; but where the value of the property 
is less than the amount of the charge, it can be dealt with as in 
Krishnamachariar v. Srinivasa Ayyangar^^ It was held by the 
Madras High Court, that for the purpose of jurisdiction (Madras 
Civil Courts Act, 1873), the subject-matter of a suit to establish 
the validity of a charge upon property is. when the property is in 
excess of the charge, the amount of the charge; when the charge 
is in excess of the property, the value of the property.Where 
the purchaser of mortgaged property, being a defendant'in the mort¬ 
gagee’s suit for foreclosure, preferred an appeal against the decree 
for foreclosure made in the suit, the amount found due on the 
mortgage being over a lakh of rupees, but the amount for which 
the appellant had purchased the property was Rs. 2,500, it was held 
that the value of the subject-matter in dispute for purposes of appeal 
was Rs. 2,500, the value of the property affected by the decree.^^ 

21. LANDLORD AND XENANT. —A suit to eject a 
tenant at tixed rates is a suit for the possession of land within the 
meaning of S. 7 {v) of the Court-Fees Act, 1870, and the 
valuation of such suit for the purposes of Court-fees and of juris¬ 
diction is the value of the subject-matter of the suit, that is to say, 
of the tenant-right, not of the land itself nor of merely one year’s 
rent.“ A suit by the plaintiff’s occupancy tenants against their 
landlord for declaration that the latter were not entitled to recover 
more than a certain share of the produce, is covered by S. 4 of the 
Suits Valuation Act, and the jurisdictional value of the suit under 
the rules framed under the provisions of S. 3 is 15 times the 
land-revenue.*® 

22. MORTGAGE. —The subject-matter of a suit to establish 
the validity of a charge upon property is the amount of charge when 


(17) Daiv Dnt v. Daw Kzvi, 1932 Rang. 20=27 N.L.R. 335=135 I.C 

409. 

(18) Kothiram v. Ganpati, 17 I.C. 886=8 N.L.R. 179; also see Naua 
v. Mulchand, 21 I.C. 918=9 N.L.R. 161 (The value for purposes of juris¬ 
diction in a foreclosure suit depends not on the principal, but on the total 
amount claimed). 

(19) 4 Mad. 339. 

(20) Ihxd. 

(21) iagatdhar Narain Prasad v. Brown, 33 Cal. 1133=10 C W N 

1010=4 C.L.J. 121. - ^ 

(22) Ratnraj Tewari v. Girnandan, IS All. 63=12 A.W.N. (1892). 240. 
iZi') Jamal v. Qadir Bux, 54 P.R. 1914=25 I.C. 437. 
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the property is in excess of the charge, or the value of the property 
when the charge exceeds such valuation.Where a Hindu father 
sought to avoid a mortgage-deed of half the property executed by 
the son in favour of his creditor, it was held by the Punjab Chief 
Court, that the jurisdictional value of the suit, for purposes of fur¬ 
ther appeal, was not the market-value of the half-share mortgaged, 
but of the defendant’s rights in the property as mortgagee.’®® In a 
suit for sale imder mortgage, where adverse claimants were im¬ 
pleaded, one of the claimants held not entitled to property appealed; 
it was held that the value of subject-anatter was the value of pro¬ 
perty claimed by appellant.®® A suit for a declaration that plaintiff’s 
mortgage in respect of property attached in execution of a decree 
was subsisting need not be valued and stamped on the amount of 
the attachment. The effect of such a suit is merely to establish 
the mortgage against the attaching creditor, and the mortgagor.®^ 
A suit for a declaration that a mortgage-decree to which the plaintiff 
was not a party, is not binding on the plaintiff is merely a declara¬ 
tory suit without consequential relief; the value for purposes of 
jurisdiction is the value of the property mortgaged.®® 

23. PARTITION.—The valuation of partition suits, for 
jurisdiction, is not that of entire property, but only of plaintiff’s 
share in the said property, according to Allahabad®® and Bombay 
High Courts.®® The Sindh Court approves of the reasoning in 
Bombay ruling,®^ that the value of share claimed determines value 
for purposes of jurisdiction. The claim itself was the immediate 
subject-matter. The Punjab Chief Court considers valuation of 
whole estate as absurd overvaluation.®® The Privy Council, in 
rejecting an appeal, approved of the Bombay principle.®^ The Cal¬ 
cutta High Court holds that the value of the entire property in 
suit will govern jurisdiction.” According to Madras High Court, 


(24) Krlshnamachariar v. Srinivasa Ayyangar, 4 Mad. 339 (F.-n. 20, 
ante). 

(25) Piarelal v. Ram Chand, 21 P.R. 1912=112 P.W.R. 1911 = 11 I.C. 

443. 

(26) Radha Kunwar v. Reote Singh, 35 I.C. 939 (P.C.). 

(27) Fisher v. Arunachallam, 5 M.L.T. 70=19 M.L.J. 236=2 I.C, 

(28) Sukhdial v. Durgadas, 1929 Lah. 446=113 I.C. 908. 

(29) Wajibuddin v. IValiuUah, 24 All. 381. 

(30) John Joseph de SUva v. /. J. De Silva, 6 Bom.L.R. 403; Motibhai 
V. Haridas, 22 Bom. 315; also see Dagdu Sakharam v. T-ota Ram Narayan, 
33 Bom. 658=4 I.C. 243 (Suit for partition and separate possession held 
to fall under S. 7 (v) of the Court-Fees Act: market-value determines 
jurisdiction of trial Court). 

(31) IVadhofnal v. Chellomal, 19 I.C. 870; follows 8 Bom. 31. 

(32) 29 I.C. 766=108 P.L.R. 1915. 

(33) 42 I.C. 966 (P.C.); cited in 6 Bom.L.R. 403. 

(34) 8 Cal. 757=11 C.L.R. 95; Rajani Kania v. Rajabala, 52 Cal. 128 
=85 I.C. 870=1925 Cal. 320; also see Biraj Mohini Dasi v. Chintamam 
Dasi, 3 C.L.J. 197=10 C.W.N. 565; Edward Dalglish v. Ramdhari Sahu, 
522. Compare Madukuri v. Muvalla, M I.C. 543=37 M.L.J. 611 (Suit for 
declaration that attachment does not affect plaintiff’s subsisting mortage 
is to be valued for jurisdiction at the amount for which execution is sought). 

4 C.L.J. 509 (Valuation in trial Court on plaintiff’s share erroneous, but 
not prejudicing disposal of suit) ; also see Bhugwat Sahay v. Pashupattp 
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a suit relating to coparcenary' property, unless one for general 
partition, must be valued at the definite share claimed, both for 
Court-fee and jurisdiction.^® A suit by a coparcener in possession 
for partition of joint family property, falls under S. 7 (iv) (h) of 
Court-Fees Act.®** But a suit for partition by a co-tenant alleging 
himself to be in possession on behalf of himself and the other co- 
tenants, is incapable of valuation within the meaning of Sch. II, 
Art, 17 (^*) of the Act.®’^ The Patna High Court followed the 
Privy Council view in Diikhi Singh v. Harihar Shah^^ but the Privy 
Council case was distinguished in Ranjit Sahi v. Maulvi Qasim,^'^ 
where it was held that value is to be the value of the entire pro¬ 
perty, and not only of the share claimed by plaintiff, where the 
plaintiff is in possession and there is no dispute as to title.'*' The 
Nagpur Court distinguishes between simple suits for partition from 
suits for declaration of right to partition, or suits practically for 
ejectment (in form of partition suits).According to Rangoon 
High Court the plaintiff^s share determines valuation and Court- 
fee.'*® A detailed discussion of the subject is to be found in the 
comments under S. 7 {iv) (h) of the Court-Fees Act. 

24. POSSESSION—VALUATION OF SUITS FOR.— 
Where a suit for possession is brought after a decree for fore¬ 
closure has been obtained, the valuation of suit for purposes of 
jurisdiction is not to be calculated according to the scale laid down 
in S. 7 (ix) of the Court-Fees Act.^® The mode of computing the 
value of the subject-matter of a suit as provided there is applicable 
only to determining the amount of Court-fees to be paid, but not 
to the question of jurisdiction of the Court.-** This will have to be 
determined by the aid of best evidence available, bearing non the 
actual amount or value.*® A suit for recovery^ of land which is a 
definite plot, forming part of a surveys number, but neither sub¬ 
divided nor separately assessed to land-revenue, must be valued 
according to its market-value.-*** A suit for possession of land 
where buildings are not claimed, is to be valued at the market- 
value of land irrespective of buildings, both for the purposes of 
Court-fee and jurisdiction.-*' For the purpose of determining the 

10 C.W.N. 564=11 C.L.R. 95 and Baidya Nath v. Makhan Lai, 17 Cal. 

680. 

(35) 19 Mad. 56; approved in 20 Mad. 289. 

(36) Rangiah Chctty v. Suhramania Cheity, 8 I.C. 512 (F.B.). 

(37) Gill V. Lingamallti, 55 I.C. 517=43 Mad. 396. 

(38) 58 I.C. 236=1921 Pat. 89; follows 42 I.C. 966 (P.C.). 

(39) 72 I.C. 916=2 Pat. 432=1923 Pat. 342 (no question of plaintiff’s 
title or share involved). 

(40) Ibid.. 72 I.C. 916, supra. 

(41) 81 I.C. 643=1924 Nag. 105; also see and cf. 106 I.C. 770=1927 
Nag. 248. 

(42) 7 Rang. 164=1929 Rang. 211=118 I.C. 122. 

(43) Ahollya Bai v. Shajna Churn, 1 C.L.R. 473. 

(44) Jeebraj Singh v. Inderjeet Mahton. 18 W.R. 109. 

(45) Nauhoon Singh v. Toofanee Singh, 20 W.R. 33; also see Chuuder 
Nath V. Brindabun, 25 W.R. 39. 

(46) Sundaramma v. Mangamma, 47 I.C. 543=34 M.L.J. 558 

(47) no I.C. 319=1928 Lah. 852. 
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course of appeal in a suit for possession of a house, the market- 
value of the house as ascertained by the Court, and not the value 
as stated by the plaintiff in his plaint is to be considered according 
to the Lahore High Court.^® Where the suit is for determination 
of the proprietar>' right of plaintiff in a house, and for ejectment 
of the licensee, the subject-matter of the suit is the right to eject 
the defendant, and the value of the suit is the value at which the 
defendant’s right to remain in the house under the licence of the 
plaintiff may be valued.^** 

25. In a suit for possession and mesne profits, the value of 
the original suit depends not merely upon the value of the pro¬ 
perty sought to be recovered, but also upon the value or amount of 
the profits recoverable.^® 

26. In the Punjab the value of a pre-emption suit for pur¬ 
poses of jurisdiction is 30 times the proportionate amount of 
revenue recorded as payable for the holding in which the land in 
suit is comprised even though it be a specified plot by metes and 
bounds and not a definite share of the holding.^ 

27. REDEMPTION OF MORTGAGEES.— The subject 

has been discussed in detail in the main portion of this work, under 
the heading “Valuation for Jurisdiction”. [Vide S. 7 (ix).] But, 
it may be briefly noticed that different High Courts have taken dif¬ 
ferent views on the question of valuation for jurisdiction in a suit 
for redemption. Such suits are excepted from the category of suits 
where the valuation for Court-fee and jurisdiction is the same, but 
the Suits Valuation Act has made no provision for their valuation. 
The Allahabad,2 Madras,® and Nagpur* Courts have held that 
the value for Court-fee and jurisdiction is the same, the 

amount of principal mortgage-debt as mentioned in S. 7 (ix) of 
the Court-Fees Act. But, the Calcutta® and Lahore® High 
Courts take the view that the valuation for the purposes of juris¬ 
diction is determined by the Court finding the amount actually due 
on the basis of the mortgage, upon pa>’ment of which the mortgage 
can be redeemed, as this represents the value of the subject-matter 
of the suit. The Bomba y^ High Court holds that the amount due 

(48) Sundar Das v. Unda Jan, 82 I.C. 614=5 Lah. 481=6 L.L.J. 

355 (F.B.). 

(49) Barkutininissa v. Kanica Fatima, 98 I.C. 817=5 Pat. 631 = 1927 
Pat. 140. 

(50) Mohini Mohan v. Satish Chandcr, 17 Cal. 704. 

(1) Arshad AH v. Zoratvar Singh, 92 I.C. 986=8 L.L.J. 60=1926 
Lah. 386. 

(2) 5 All. 332 ; 8 All. 438; 31 All. 44=1 I.C. 703=5 A.L.J. 713. 

(3) 5 Mad. 284 (F.B.); 28 I.C. 624=39 Mad. 447* and 91 I.C. 81 
=1925 Mad. 12S4; also see 1931 Mad. 479=132 I.C. 317=60 M.L.J. 698.. 

(4) 76 I.C. 131=1924 Nag. 346 ; 68 I.C. 226=1922 Nag. 259; 1929 
Nag. 1. 

(5) 51 Cal. 737=78 I.C. 747=1924 Cal. 783=28 C.W.N. 710. 

(6) 96 I.C. 890=1926 Lah. 376=7 Lah. 570 (F.B.) ; compare 106 P.R. 

1895 (F.B.) ; also see and cf. 44 P.R. 1888 (F.B.) and 72 I.<^. 405—1923_ 
Lah. 568 (Form of appeal to be determined by the claim). 

(7) 11 Bom. 591; 13 Bom. 489; also see 14 Bom. 19 (23). ) 
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on the mortgage is to be taken as the valuation of the subject- 
matter of the suit for redemption, and where this sum is an unknown 
quantity, the amount of the mortgage determines the value of the 
subject-matter. The Lahore^ High Court holds that in a suit for 
redemption of immoveable property the value for purposes of 
jurisdiction is the amount found by the Court to be the value of 
the mortgagee’s charge on the proj^erty, and not the amount allege<l 
by the plaintiff to be due to the mortgagee.'-’ Uut. the Rax(;oon ‘'' 
High Court holds that in a suit ror redemption and possession, tlie 
value of the property should be taken, while the NAtiPUR Court'* 
follows the Allahabad view; and holds that where suridiis jn'otiis 
are claimed, the valuation is the principal amount expressed in the 
instrument of mortgage. In a suit for redemption of mortgage and 
surplus profits, the value of the subject-matter for purpose of juris¬ 
diction is the aggregate value of two heads of relief.*- The Oroii 
Court holds that in redemption suits the jurisdiction is governed 
by the amount of the principal mortgage money and not by the 
value of the property mortgaged.*--’ Where mortgage is redeemed 
by a person not entitled, and the real owner sues him and the mort¬ 
gagee for redemption, the valuation for jurisdiction is determined 
by the mortgage money.*"* 

In a suit to redeem a kanom mortgage, if the plainlifi' claims 
to recover arrears of rent, the value for jurisdiction is the aggre¬ 
gate value of the two heads of relief. 


Making and en¬ 
forcement of rules. 


(1) The Local 

making; 
suit the 
thereto. 


Ciovernment shall, 

rules under Section 

High Court with 


before 
3, con- 
respect 


(2) A rule under that section shall not take effect 
till the expiration of one month after the rule has been 
published in the local official Gazette. 


&. On and from the date on which rules under 

Section 3 take elYect in any part of the 
territories under the administration 
of the Governor of Fort Saint George 
in Council to which the Madras Civil 
Courts Act, 1873, extends, Section 14 of that Act shall be 
repealed as regards that part of those territories. 


Repeal of Section 
14 of the Madras 
Civil Courts Act, 
1873. 


(8) 7 Lah. 570, supra. 

(9) 1929 Nag. 1=113 I.C, 34, supra; also see 57 I.C. 673 (Nag.). 

(10) Ma Hla Saxng v. Ma Swe We, 105 I.C. 412=1927 Rang. 304= 
5 Rang. 499. 

(11) See F. N. (9) above and 55 I.C. 75 (Suit for redemption and 
surplus profits—Value for jurisdiction is the aggregate). 

(12) 17 I.C. 886=5 N.L.R. 1879 cited in 55 I.C. 75. 

(13) Mohanlal v. Mohanlal, 94 I.C. 784=3 O.W.N. 467=1926 Oudh 
346. Followed 31 All. 44=A.W.N. (1908) 276=5 A.L.J. 713. 

(14) 70 I.C. 311=26 O.C. 297=1922 Oudh 45. 

(15) Konna Panikar v. Karunakara, 16 Mad. 328. 

C"^94 
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Comments. 

28. SECTION 14, MADRAS CIVIL COURTS ACT.— 
Section 14 of the Madras Civil Courts Act, is as follows:— 

“When the subject-matter of any suit or proceeding is land, a house 
or garden, its value shall, for the purposes of the jurisdiction conferred by 
this Act, be fixed in the manner provided by the Court-Fees Act 1870, S. 7, 
cl. (5).” 

There is nothing to indicate that S. 8 of the Suits Valuation 
Act should be read subject to the provisions of S. 14 of the Madras 
Civil Courts Act.'® It is doubtful whether S. 14 of the Madras Civil 
Courts Act was intended to cover a suit for the recovery of 
immoveable property from a tenant, but assuming that thfs suit 
fell under S. 7 (v) of the Court-Fees Act, the Amending Act VI 
of 1905 has taken it out of clause ( 7 /) and included it in clause (xi) 
of S. 7, “(cc) for the recovery of immoveable property from a 

tenant”. This enlarges the scope of S. 8, Suits Valuation Act, 
which would now cover this category of suits, with the result that 
Its value for jurisdiction is the same as for purposes of Court- 
fees. It has been held by the Madras High Court that in suits 
to enforce registration of documents, the value of the transaction 
must be taken to be the value of the suit.'® The proper valuation 
of a suit to enforce a right of pre-emption is, in accordance with 
S. 14 of the Madras Civil Courts Act, that fixed in the manner 
provided by the Court-Fees Act, S. 7 (z/).'® 


PART II. 

Other Suits. 

V. This part extends to the whole of British India, 

Extent and com- and shall coine into force on the first 
mencemcntofPartll. of July, 1887. 


Where in suits other than those referred to in 

the Court-Fees Act, 1870, Section 7, 
paragraphs (v), (vi) and (i:v) and 
paragraph (a-) clause (d), Court-fees 
are payable ad valorem under the 
Court-Fees Act, 1870, the value as determinable for the 
computation of Court-fees and the value for purposes of 
jurisdiction shall be the same. 


Court-fees value 
and jurisdictional 
value to be the same 
in certain suits. 


29. “DETERMINABLE,”— The word “determinable” in 
S. 8 of the Suits Valuation Act applies as much to the final and 
exact and judicial determination made under S. 11 of the Court- 


(16) Vamavalli Seshagiri v. Gopisetii, 24 I.C. 374=26 M.L.J. 573. 

(17) Ibid,; 24 I.C. 374. 

(18) Ramakrishnamma v. Bhagamma, 13 Mad. 56 (59). 

(19) Narayan Nair v. Cheria Kathiri KuHy, 41 I.C. 89=41 Mad. 721 
=34 M.L.J. 397. 
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Fees Act as it does to the inexact and cx parie valuation in the 
plaint.®® What prima facie determines the jurisdiction is the claim 
or subject-matter of the claim as estimated by the plaintiff.®' Rut 
on principle this determination prima facie may, if unreasonable, 
be rejected.“ Whether or not a suit has been properly valued 
is a preliminarj^ question which ought to be disposed of before the 
case goes to trial.®^ Therefore, the words “as determinable,'* 
indicate that the determination is to be “by the Court who has to 
try the case”.®^ It is nowhere enacted in the Act that where such 
value is not determined by rules made under S. 3, the value shall 
be such as the plaintiff chooses to adopt.®^ Where the value for 
jurisdiction is contested, the value must be determined by the 
Court.®®-" The plaintiff’s value will not determine jurisdiction 
where it is proved that the plaintiff has misrepresented the true 
value with the intention of getting a trial in a different Court from 
that intended by the Legislature or where the plaintiff has acted 
recklessly in valuing his suit or where the plaintiif has adopted a 
wrong method of valuation.®® Fair valuation should be put upon 
every suit; if valuation is excessive, defendant should bring it to 
the notice of the Court.®®-" The Lahore High Court, in a Full 
Bench case, has taken the view that the value of a suit for possession 
of a house is the market-value as ascertained by the Court and not 
that stated by the plaintiff in his plaint.®’ But, the Nagpur Court 
holds that valuation by plaintiff and not that found by the Court 
determines forum of appeal.®® 

. 30. APPLICATION OF THE SECTION.—Section 8 of 
the Suits Valuation Act, or the general rule, that the vahie for 
Court-fee governs the value for jurisdiction, cannot be applied to 
cases in which separate reliefs, no one of which exceeds the value 
of the property in suit, are claimed in the alternative in respect of 
that property: and the value for purposes of jurisdiction or further 
appeal in such a suit must be the market-value of the property.®® 
The provisions of S. 8 of Act VII of 1887 apply to appellate Courts 
as well as to Courts of first instance, and the value of the subject- 
matter of suits for the purposes of jurisdiction must be determined 


(20) Ibrahimji Maji v. Bejanji Jamsedji, 20 Bom. 265. 

(21) Lakshman v. Babaji, 8 Bom. 31 (33). 

(22) 20 Bom. 265, citing 8 Bom. 31 (33). 

(23) Joytara Dassee v. Mahamed Mobaruck, 8 Cal. 975; also see Bai 
Meherbai v. Maganchand, 29 Bom! 229; cited in Dayaram v. Cordhandas 31 
I.C. 73.(77). 

(24) Dayaram v. Gordhandas, 31 I.C. 73 (77). 

(25) Ibid.; 31 I.C. 73 (77). 

(25-a) 56 I.C. 762=1921 Pat. 32. 

(26) 6 O.C. 255; also see 13 All. 320. and 101 P.R. 1900. 

(26-o) 88 I.C. 212=46 All. 553=1924 All. 652=22 A.L.J. 446. 

(27) Sundar Das v. Umdar Jan, 5 Lah. 471=82 I.C. 614=1924 Lah. 1 

(F.B.), 

(28) C/. 89 I.C. 407=1926 Nag. 71. 

(29) Nur Ilahi v. Umar Baksh, 41 P.R. 1910=6 I.C. 715=56 P L R 
1910=65 P.W.R. 1910. 
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by the provisions of that section.®® Section 8 does not cover 
redemption suits, so that in such a case valuation for the purpose 
of jurisdiction does not necessarily follow the valuation for the 
purpose of Court-fee.®^ The valuation of a suit for redemption 
for the purpose of jurisdiction depends not on the amount assured 
but on the amount ultimately found to be due.®^ 

31. CONSTRUCTION OF SECTION 8.—It is provided 
in S. 8 of the Suits Valuation Act that valuation for purposes of 
jurisdiction and Court-fee shall be the same.®® Where arbitrary 
valuation is allowed to plaintiff the Court-fee value, as put by 
plaintiff, determines the jurisdictional value of the suit also which 
follows the Court-fee value.®^ The Allahabad High Court holds 
that the valuation for purposes of Court-fee is to be determined 
first, and that for the purposes of jurisdiction must follow on the 
same.®'' Similarly, the Bombay view is that where the valuation 
rests with plaintiff, the value for Court-fee is also value for juris¬ 
diction,®® The Calcutta High Court held in 32 Cal. 734, that 
the value for purposes of jurisdiction shall follow the value for 
purposes of Court-fee. but opposite view has been taken in some 
other cases that Court-fee cannot be reasonably paid at a lesser 
figure, if a value for jurisdiction is declared in the suit, or on memo, 
of appeal.®’^ The Lahore High Court holds that when an arbitrary^ 
value has been put by plaintiff on the relief for purposes of Court- 
fee, the same is the value for jurisdiction, which accordingly rests 
with him.®® The Patna High Court is of opinion that the plaintiff 
cannot give one valuation for the purpose of Court-fee and another 
valuation for purposes of jurisdiction quite arbitrarily. “A party 
IS not entitled, where the valuation of the suit can be correctly 
ascertained to put a purely fancy value on the suit for the purpose 
of jurisdiction.”®® The valuation for assessment of Court-fees 
controls the valuation for purposes of jurisdiction^®; and not that 
the value for purposes of jurisdiction is to be taken 'for purposes 
of payment of Court-fees." “The right construction of S. 8 of 


(30) Bat Varmtda Lakshmi v. Manegavrt, 18 Bom. 207. 

Cal ^737=^9 T/c^"":^T* '' Khatun, 78 I.C 

(32) Ibid. 
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Pat ^224 f^^darnath, 101 I.C. 506—8 P.L.T. 475=1927 


(34) 137 I.C. 702=56 Bom. 
Ill P.R. 1913 (F.B.). 

(35) 87 I.C. 190=47 All. 
different reliefs taken). 


23; 87 I.C. 190; also see 32 Cal. 734 and 
501=1925 AH. 602 (Combined value of 


^ 23—137 I.C. 702. Cf. 31 Bom. 73; also see and cf. 

(1918) L.R. 46 I.A. 15. 

6 C.L.J. 427=11 C.W.N. 705 (710); Compare. 
f^50 Cal. 686—34 C.W^.N. 870 (The value for purposes of jurisdiction 
shall follow the value to be given for purposes of Court-fee). 

(38) 111 P.R. 1913=22 I.C. 503 (F.B.). 

(39) 101 I.C. 506=8 P.L.T. 475=1927 Pat. 224, stipra. 

(40) Sailendra Nath Mitra v. Ram Charan Pal, 66 I.C. 268=25 C-W- 
N. 768=34 C.L.J. 94. 

(41) Ibid. 
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Suits for Accounts, 

the Suits Valuation Act is that the valuation for purposes of juris¬ 
diction should in the cases mentioned there, follow and be the same 
as the valuation for Court-fees>‘‘-^ This view is supported by 
several High Courts.^- 

32. VALUATION FOR PURPOSES OF JURISDIC¬ 
TION: Account Suits.—S. 7 (iv) {'/), Court-Fees Act.] 

A suit for accounts, falling under S. 7 t/) of the Act. is 

not excluded by S. 8 of the Suits \'^aliiati(^n Act from the application 
of the rule that the valuation lor Court-fees and jurisdiction shall 
be the same."*’* It follows that two values cannot be given, one for 
jurisdiction at a higher figure, and the other at a lesser amount for 
Court-fee. However, in a Bombay case, the valuatiem for Court- 
fee at Rs. 130, and value for jurisdiction at 30 lakhs, was accei>ted 
subject to the safeguard under 5^. 11 of the Court-Fees Act.'^ The 
anomaly of a higher valuation for jurisdiction, and a lower value 
for Court-fee is to be avoided in suits under S. 7 t ftO of tlic Court- 
Fees Act.’*"’ Thus, though the plaintiff can put his own valuation 
on the relief for Court-fee. the value for jurisdiction follows this 
valuation,^® and if put at a higher figure has to be ignored.^" In 
a suit for account, the valuation by plaintiff for Court-fee having 
determined jurisdiction, the defendant cannot alter valuation to 
choose forum of appeal.'*® In a suit for partnership account, the 
Court can pass a decree exceeding its pecuniary jurisdiction, 
according to the Sindh Judicial Commissioner’s Court.'*^ A dis¬ 
tinction has been made, in suits for account, between the tentative 
and actual value of a suit upon which depends the jurisdiction of a 
Court to entertain the suit and to decree the claim.^° The valuation 
of a suit for account may be either definite, or approximate. Where 
the relief claimed is indefinite, approximate or tentative, the value 
put upon the relief claimed is not final, but the real value is ascer¬ 
tained upon investigation, when the plaintiff accepts the amount 
determined by the Court.* Where this final real value is within 
the limits of Court’s jurisdiction no difficulty arises, under the 


(41-a) 66 T.C. 268=25 C.W.N. 768=34 C.L.J. 94. 

(42) Hari Sanker Dutt v. Kali Kumar Patra, 32 Cal. 734=9 C.W.N. 
690; Bai Varunda v. Maneqavrx. 18 Bom. 207; Velxt Goxxndeu v. Kutuara- 
velu, 20 Mad. 289=7 M.L.J. 30; cf. 92 I.C. 730=1926 Afad. 591 (Where 
Court-fee value omitted, the value for jurisdiction was taken for ad valor'cvt 
fee). 

(43) 22 Cal. 692: 34 Cal. 954 (F.B.) ; also ^ee 66 I.C. 268=1921 Cal. 
84; 18 Bom. 40; 1932 Mad. 565; Contra, 1932 All. 413. 

(44) 18 Bom. 40; also see 19 Bom. 198' and 25 Mad. 543; 2 Ranv 
408=1924 Rang. 354=86 I.C. 568=2 Bom.L.R. 307=86 P.R. 1892. 

(45) 79 I.C. 358=46 All. 419; and 87 I.C. 190=47 All. 501 = 1925 
All. 602; also 47 All. 534=1925 All. 376=86 I.C. 1055. 

(46) 111 P.R. 1913=22 I.C. 503 (F.B.); 69 I.C. 577=1924 Lah. 364; 
also sec 116 I.C. 908=1929 Lah. 566; and 9 Lah. 43. 

(47) 45 Bom. 567=59 I.C. 777 \ 43 Bom. 376 (P.C.) ; 2 Ran^. 408. 

(48) 109 I.C. 895=1928 Pat. 535=9 P.L.T. 726. 

(49) 89 I.C. 353=1925 Sind 324=18 S.L.R, 286. 

(50) 46 P.R. 1906=94 P.L.R. 1906 ; 94 I.C. 650=1926 Lah. 242* and 
2 Rang. 408=1924 Rang. 354=86 I.C. 568=2 Bur.L.J. 707. 

(1) 34 Cal. 954 (962) (F.B.)» per Mookerjx, J. 
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safeguard of S. 11, Court-Fees Act.^ But, where the amount 
exceeds the pecuniary jurisdiction, the forum of appeal is deter¬ 
mined by the value so ascertained; and according to Mookerjee, J., 
if the plaintiff accepts the amount awarded to him, the value of 
the relief so ultimately claimed is the real value of the suit.* 
According to Lahore High Court, in a suit for dissolution of partner¬ 
ship and accounts, where decrees are passed in favour of the 
plaintiff, and of the defendants, for various amounts as ascertained 
due on accounts, the aggregate of the specific amounts will repre¬ 
sent the value of the subject-matter of the suit, even though the 
tentative value fixed by the plaintiff be less or more.^ 

33. ADMINISTRATION SUITS.—An administration suit 
is essentially a suit for account, within the meaning of S. 7 {iv) (/) 
and the valuation put by the plaintiff at his option for Court-fee 
purposes regulates the jurisdiction of Courts to entertain the suit 
on a plaint, or memorandum of appeal.^ Where plaintiff filed a 
suit asking the Court to administer the estate of a deceased and 
give plaintiff her share in it, and valued the suit for jurisdiction 
at Rs. 15,000, and for Court-fee at Rs. 130, it was held by the 
Punjab Chief Court, that a suit for administration of an intestate 
estate has many features in common.with a suit for winding up of an 
insolvent estate or a suit for dissolution of partnership, with taking 
of account and allotment to each parcener after all debts, etc., are 
settled up of his net share, and that it falls within the terms of 
S. 7, cl. {iv) (/), as a suit for account; and under S. 8 of the Suits 
Valuation Act, the valuation of such a suit for purposes both of 
jurisdiction and the Court-fee must be the same, and the valuation 
for jurisdiction being Rs. 15,000, plaintiff should have paid an ad 
valorem Court-fee on that amount.® 

34, ADOPTION CASES.—There are three different types 
of cases relating to adoptions. First, declaratory suits, which in¬ 
volve a prayer for a consequential relief, falling under S. 7 {iv) (c) 
of the Court-Fees Act. Secondly, suits for mere declarations, 
with a fixed fee under Sch. II, Art. 17, cl. {in) of the Act. 
Thirdly, suits to set aside an adoption falling under Sch: II, Art. 17 
{v) of the Act. W^here the relief relates to immoveable property, 
but irivolves also the question of the validity or otheiAvise of the 
adoption, as a consequential relief, the value of the suit is at the 
option of the plaintiff for purposes of Court-fees, and this is also 
the value of the suit for jurisdictional purposes.^ It is competent 

(2) 34 Cal. 954 (962) (F.B.). 

(3) 34 Cal. 954 (F.B.); also see. 20 I.C. 928; 12 M.L.T. 66; 1932 
Bom. 111=137 I.C. 702; contra 1 I.C. 86; 46 P.R. 1906 ; 44 Cal. 890. 

(4) Aritramal Uttam Chand v. Makhantnal Amir Chand, 122 I.C. 730= 
1930 Lah. 725. 

(5) Sashi Bhusan v. Nttndy, 44 Cal. 890=38 I.C. 835; also see. 
Chandramani v. Basdeo, 49 I.C. 442=4 P.L..J. 57; Satya Kumar v. Satya 
Kripal, 3 I.C. 247=10 C.L.J. 503; Sarajtt Bala v. Jogmaya, 45 Cal. 6^ 

— 41 I.C. 693; compare Khatija v. Sheikh Adam, 39 Bom. 545=29 I.C. 

949. 

(6) Shujauddin v. Must. Ashiabi, 100 P.R. 1914. 

(7) Ugramdhan v. Lachmi Prasad, 1923 Pat. 1(X)=56 I.C. 422; also 
see Ganapat Rao v. Lakshmi Bat, 43 I.C. 64. 
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to the plaintifF to value the relief claimed in his suit to set aside 
an adoption, and that valuation is to be taken to determine the 
fomm oi the Court to decide the suit.® According to the Allaha¬ 
bad High Court, the value for the purposes of jurisdiction of a suit 
to set aside an adoption is not the value of the property which 
may possibly change hands if the adoption be set aside, but the 
value put upon his plaint by the plaintiff.® Adoption is not neces¬ 
sarily inheritance or succession although it leads to inheritance or 
succession.^® A suit for declaration that the adoption was 
invalid was valued for Court-fee and jurisdiction at Rs. 130, although 
the adoption affected property worth more than Rs. 5,000.” The 
Madras High Court held in Kcshava Sanahhaga v. Lakshmiuara- 
ya«a ?2 purpose of determining the jurisdiction over a 

suit by a reversioner to set aside an adoption, the loss which would 
accrue to the adopted should the adoption be declared invalid, is 
the measure of the value of the subject-matter of the suit. This 
dissents from the Allahabad view above.’® A suit for a declaration 
as to the factum and validity of an adoption, is not in any sense a 
suit for possession of the property. The valuation of suits and 
appeals, under Ss. 12 and 13 of the Madras Civil Courts Act, means 
market-value; but an exception is provided in S. 14 of the same 
Act. Another exception is in S. 8 of the Suits Valuation Act. 
In these two cases valuation for jurisdiction and valuation for 
Court-fees are to be the same; in other cases the general principle 
that the valuation is to be based on market-value must apply.’-* As 
held by the Privy Counail in Rachappa v. Shidappa, in a suit for 
a declaration of adoption, the test is not the notional value imposed 
by the Court-Fees Act. and the Suits \"aluation Act, but the real 
value of the property.’® A suit to set aside an adoption falling 
under Art. 17, cl. 5, of the Second Schedule, has a fLxed fee for 
Court-fee purposes, and does not come within S. 8 of the Suits 
Valuation Act. In the Punjab such a suit is valued for jurisdic¬ 
tional purposes under the High Court Rules at a sum between 
Rs. 500 and Rs. 1,000. 

35. ATTACHMENT.—The Allahabad High Court has 
held that where a decree-holder sues for declaration that certain 
property attached in execution, which has been released from 
attachment on a successful objection, is liable to attachment and 
sale, the proper valuation of such suit for the purposes of juris¬ 
diction is the amount of the decree under execution, and not the 


r C/io«</er V. Dwarka Nath, 6 I.C. 636=37 Cal. 860=14 

Sheodeni Ram v. Tulshi Ram, 15 All. 378=13 AWN ri80^^ 
147; also see. 28 All. 545=3 A.L.J. 266=A.W.N. (1906) 99. ' ^ ^ 

/:f*V&aL 10 I.C. 816=13 Bom.L.R. 251: 

also sec. 6 I,C. 636 above. 

( 11 ) Ibid. 

(12) 6 Mad. 192=7 Ind. Jur. 186. 

(13) Cf. 15 All. 378 (379). 

(IS) so I.C. 280=43 Bom. 507=46 I.A. 24 (P.C.). 
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value of the property attached.*® A Full Bench of the Punjab 
Chief Court*^ has laid do^vn, that the proper valuation, for pur¬ 
poses of jurisdiction of a suit by an unsuccessful objector against 
the decree-holder and the judgment-debtor to declare the property 
not liable to attachment, the judgment-debtor resisting the suit, and 
claiming the property to be his, is the value of the property attached, 
and not the decretal amount. Johnstone, has classified the suits 
arising under O. 21, R. 63, C. P. Code, thus:—(a) by the decree- 
holder for a declaration that the property is liable to attachment; 
{b) by the objector against the decree-holder to declare the pro¬ 
perty not liable to attachment, the judgment-debtor siding with the 
objector, and not claiming the property to be his; (r) by the 
objector against the decree-holder, and the judgment-debtor, to 
declare the property not liable, the judgment-debtor resisting the 
suit, and claiming the property as his, and the plaint asserting that 
this is the judgment-debtor’s attitude. Suppose in all these cases 
the decree amount is less than the value of the property. The rule 
to be followed is that in class (a), the subject-matter of the suit 
is the decretal amount*®; in class (b), the subject-matter of the 
suit is also the decretal amount'®; in class (e), the subject-matter 
of the suit is the value of the property attached, and not the decretal 
amount.^® Thus, where the unsuccessful claimant sued for a 
declaration that the property was not liable to attachment as the 
property of the judgment-debtor, and the judgment-debtor was 
made a party but no distinct claim was made against him, the 
Madras Full Bench held that the suit was not a suit to obtain a 
declaration of title to the property, but one for getting rid of the 
effect of the order disallowing the claim, and ought to be vaUied 
at the amount for which the property was attached when such 
amount is less than the value of the property.^* Similarly, if in a 
suit under O. 21, R. 63, the judgment-debtor is not a party to the 
suit, the decretal amount is the value of the suit for purposes of 
jurisdiction, where this is less than the value of the property.^^ In 
Phiil Kumari v. Ghojishyam Misra, the suit by plaintiff, purchaser 


(16) Dhan Devi v. Zatnurud Begam, 27 All. 440. 

(17) Sherati Shah v. Lachmandas, 94 P.R. 1908=212 P L R 1908= 
74 P.W.R. 1908 (F.B.); cf. 142 P.R. 1906 and 55 P.R. 1906, where 
the judgment-debtor did not resist the claim. 


(18) 94 P.R. 1908 (F.B.); 27 All. 440; 15 Cal. 104; also see Anaudi 
lUnnvar v. Ram Niraujan Das, 40 All. 505=16 A.L.J. 374=45 T.C. 494 
—1918 All. 324 (Defendants held concerned only .to the extent of the 
amount due under the decree). 

(19) 94 P.R. 1908 (F.B.) ; 55 P.R. 1906; 142 P.R. 1906 ; 30 Mad. 335 
(F.B.) ; 27 AH. 440 ; 25 I.C. 180=145 P.W.R. 1914=253 P.L.R. 1914. 

(20) 94 P.R. 1908 (F.B.); 17 All. 69=15 A.W.N. (1895) 3 (Pro¬ 
perty attached regarded as the subject-matter of suit by a claimant- 
objector, against decree-holder and the judgment-debtor or his represen¬ 
tative party). 41 P.R. 1913=17 I.C. 196; (Decree-holder and judgment- 
debtor made parties to suit, although judgment-debtor did not appear). 
82 P.R. 1913=18 I.C, 820 (Suit by judgment-debtor’s wife). Also see 
1 L.L.J. 87 (suit against decree-holder and judgment-debtor for declara¬ 
tion that house is not liable to attachment and sale in execution). 

(21) Krishnasami Naidu v. Sonta-stmdaram, 30 Mad. 335=17 M.L.J. 
95=2 M.L.T. 116 (F.B.). 

(22) Bishnu v. Lai Singh, 55 P.R. 1906. 
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of the property wrongly attached in execution of a decree, for a 
declaration and injunction restraining execution was held to fall 
under Art. 17 (i) for purposes of Court-fee, but their Lordships 
observed that the value of the action was not the sum in the execu¬ 
tion decree. “The value of the action must mean the value to the 
plaintiff. . . . It is only if the execution debt is less than the 
value of the property that its amount affects the value of the suit.”^^ 
Where the value of the decree exceeds the value of the property, 
the valuation of the suit is determined by the lower value of the 
property itself.^ In this case, it would be immaterial if the 
amount of the decree is higher than the limit of Court’s pecuniary 
jurisdiction.In a suit for declaration that an attachment does 
not affect plaintiff’s subsisting mortgage, the proper valuation is 
not the value of the property but the amount for which execution 
is sought-’’: but where there is a dispute between the mortgagor 
and mortgagee as to whether the plaintiff’s mortgage had been dis¬ 
charged, the valuation of the suit for purposes of jurisdiction is 
not necessarily the amount of the execution debt.^" In Radha 
Kiiiiu.'ar v. Rcoti Singh ,where the mortgage decree which was 
sought to be satisfied was above Rs. 10,000, but the value of the 
property to the decree-holder, and to the judgment-debtor was 
below Rs. 2,000, their Lordships of the Privy Council held that the 
value of the subject-matter of appeal was below Rs. 10,000. 

36. AWARD.—A suit to set aside an awaiu) falls under 
Art. 17 {iv) of Sch. II of the Court-Fees Act, and does not come 
under S. 7 (iV) (c) of the Act. Therefore, no ad valorem Court- 
fee is payable with reference to an imaginary or a notional value 
as distinct from the real value. Section 8 of the Suits Valuation 
Act is not applicable to such suits, and the jurisdictional value 
must be the amount or value of the subject-matter, znz., the amount 
which the award directs a person to pay to the other party; or the 
actual value of the interest affected by the award, and involved in 
the suit.-'-^ 

37. CANCELLATION OF DOCUMENT.—A suit for 
cancellation of documents involving a prayer for declaration of 

(23) 35 Cal. 202=12 C.W.N. 169=7 C.L.J. 36=3 I.A. 22=10 Bom. 
L.R. 1=2 M.L.T. 506=5 A.L.J. 10 (P.C.). Also sec and cf. Amir 
Nareab v. IVajda Begam, 103 I.C. 818=1927 Pat. 289 (Suit by objector, for 
declaration that property is xeakf an<l not attachable in execution, held to 
fall under Sch. II, Art. 17 for fixed Court-fee of Rs. 15. but to be valued 
at the market-value of subject-matter). 

(24) 2 N.L.K. 87: also sec, 9 All. 140 (where the property attached 
was below' Rs. 1,000 in value, but the decree was for an amount beyond the 
Court’s limit of pecuniary jurisdiction) and 1933 All. 249 (F.B.) (valuation 
of the suit in cases where the value of the property is greater than the 
amount of decree, is the amount of the decree). 

(25) 9 All. 140, supra. 

(26) Madnkuri v. Muwala, 54 I.C. 543=37 M.L.J. 611. 

(27) Cf. Fisher v. Arunachallam, 19 M.L.J. 236=5 M.L.T. 70= 

2 I.C. 522. 

(28) 35 LC. 939=14 A. L. J. 1002=38 All. 488 (P.C.); Cited in 
Anandi Kumvar v. Ram Niranjan Das, 45 I.C. 494=16 A.L.J. 374. 

(29) Venkatachclam Pillai v. Srinivasa Aivar, 75 I.C. 115=1924 Mad 
84=1923 M.W.N. 747=18 M.L.W. 399. 
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its invalidity, and a consequential relief must be stamped ad valorem 
on paintifPs value of relief under S. 7 (jV) (c) of the Court-Fees 
Act, and under S. 8, Suits Valuation Act, the value for purposes 
of jurisdiction must follow and be the same as the value for pur¬ 
poses of Court-fee.®” Where in execution of a money-decree for 
less than Rs. 100, the rights and interests of a judgment-debtor as 
mortgagor in a certain house were purchased by the decree-holder 
in auction-sale for Rs. 100, and the judgment-debtor's son sued for 
cancellation of the auction-sale of the house, valued at Rs. 100 for 
purposes of Court-fee, and for purposes of jurisdiction at Rs. 1,500, 
it was held by the Punjab Chief Court, that the suit did not come 
under S. 7 {v), (vi), (ix), or (x) (d) of the Court-Fees Act; con¬ 
sequently, by virtue of S. 8 of the Suits Valuation Act, the value 
for purposes of jurisdiction was to be the same as the valuation 
for purposes of Court-fee.®^ In a suit for cancellation of a bond 
for a certain amount of money, where the plaintiff alleged that it 
was executed under a wrong impression as to the amount, for which 
he was liable, it was held that the value of the subjec.t-«matter of the 
suit was the difference between the amount of the bond, principal 
and interest, as stated therein, and the amount for which the 
plaintiff alleged it was executed, vis., the lower amount with less 
interest.®^ 

38. CANCELLATION OF A DECREE.—In suits for 
setting aside a decree as fraudulent, which is prima facie binding 
on the plaintiff, as a party to the decree, or one deemed to be repre¬ 
sented in the proceedings, involving a consequential relief within 
S. 7 (iv) (c) of the Act, the value for Court-fee will also be the 
value of the suit for purposes of jurisdiction.®® In Madras, the 
statutory value of property affected by the decree is to be taken.®* 
A suit for a declaration that the plaintiff is the owner of certain 
property and that he is not bound by an ejectment decree obtained 
against him by fraud, and for an injunction that the defendants 
shall not interfere with his possession, falls under S. 7 (iv) (c) of 
the Court-Fees Act, and as such the question of jurisdictional value 
is determined with reference to S. 8 of the Suits Valuation Act.®® 
But, where plaintiff sues to set aside a decree on the ground that 
it is null and void, or that he was not bound by the same, being 
no party to the suit, the suit is merely for a declarator^' decree 

s_____ 


(30) Param v. Achal, 4 All. 289; Samiya Mavali v. Minamnial, 23 Mad. 
490 (valuation given by plaintiff accepted in appeal) ; Chinnarnmal v. Madarsa 
Rozvther, 27 Mad. 4^=14 M.L.J. 343; Krishna Matlar v. Secretary of 
State, 25 I.C. 375=1914 M.W.N. 767=16 M.L.T. 516 (suit for cancel¬ 
lation of a bond, involving a consequential relief, or return of bond). 

(31) Radhd Ram v. Hira, 42 P.R. 1901. 

(32) Kali Cham v. Ajudhia Rat, 2 All. 148. 

(33) 102 I.C. 46=1927 Lah. 499=8 Lah. 531; 1929 Lah. 463=116 I.C. 
895; 1932 Lah. 132=135 I.C. 499=13 Lah. 391=32 P.L.R, 729; 1933 Lah. 
246; also see 28 I.C. 79=38 Mad. 922 (F.B.) ; 1933 Nag. 214; 56 I.C. 360; 
56 I.C. 550 and 21 I.C. 404=40 Cal. 615. 

(34) 105 I.C. 171=1927 Mad. 825=53 M.L.J. 267=26 M.L.T. 159 
=39 M.L.T. 193. 

(35) Nandan Mai v. Salig Ram, 66 I.C. 34=1922 Lah. 236. 
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without consequential relief, and the jurisdictional value of such a 
suit is the value of the property. 

39. DECLARATORY SUITS.—This has already been dealt 
with in the notes under S. 4, of the Suits Valuation Act. See 
also the comments under S. 7 (iv) (c) of the Court-Fees Act. 

40. DECLARATION AND INJUNCTION. —A suit for 
declaration and injunction comes under S. 7 (iV) (r), and plaintiff 
has to value the relief for purposes of ad valorem Court-fee. He 
cannot put a higher value for jurisdiction, and a lesser value for 
Court-fee.®^ A suit for declaration of title to exclusive manage¬ 
ment of Devasthan property, containing a prayer for injunction 
would also come under S. 7 (w) (c) of the Act.®® Similarly suits 
for possession of money-bond, and injunction restraining withdrawal 
of moneyor, a suit for declaration of title to share in certain 
Talukdari estates with an injunction restraining the cutting and re¬ 
moval of forest timber also, a suit for declaration of right to 
ownership of gadi, with injunction restraining occupation of gadi 
by any other person^'* have been held to fall within S. 7 (iv) (c) 
of the Act. A suit for declaration and injunction with respect 
to land must have identical values for Court-fee and jurisdiction, 
though this value depends on the option of the plaintiff.^^ A suit 
for declaration of title to jungle lands, with claim for damages, and 
injunction restraining the cutting of trees, has to be valued by plain¬ 
tiff at same figure for Court-fee and jurisdiction.^® Similarly a 
suit for declaration of right to shamilat, and injunction restraining 
interference falls under S. 7 {iv) (c) of the Act, and plaintiff is 
to put his own valuation on the relief."^* A suit to set aside a 
compromise decree and alternatively for declaration of vuaqf pro¬ 
perty and injunction, held to come under S. 7 {iv) {c) of the Act. 
and the Court-fee value would govern the value for jurisdictional 
purposes.-^ Similarly, a suit by owner of shop, by inheritance, 
against tenant in possession, for declaration of right and injunc¬ 
tion prohibiting defendant from interference r*® and a suit for decla¬ 
ration that plaintiffs are lessees for a specified period and injunc- 


(36) Sukhdial v. Durga Das, 113 I.C. 908=1929 Lah. 446; also see 
Shrimant Sagajirao v. Smith, 20 Bom. 737. 

(37) 24 I.C. 679=36 All. 500; 47 All. 501=1925 All. 602=87 I C 
190=23 A.L.J. 344 ; 79 I.C. 358=46 All. 419=22 A.L.J. 349 (ad valorem 
Court-fee on value of both reliefs). 


(38) 10 Bom. 60; also see 17 I.C. 162—40 Cal. 245 (suit for declaration 
of sole shebaitship. 

(39) 1894 B.P.J, 145. 

(40) 18 Bom. 100. 

(41) 28 Bom. 567. 

^ (42) 33 Bom. 307=1 I.C. 108; 34 Bom. 267=5 I.C. 867; also see 44 

Bom. 331=22 Bom.L.R. 289=56 I.C. 340. 

(43) 32 Cal. 734=9 C.W.N. 690; 62 I.C. 685; also see 46 I.C. 884. 

(44) Also see 13 I.C. 408=52 P.W.R. 1912=111 P.R. 1913=22 I C 
503 (F.B.); 9 Lah. 366=1927 Lah. 890. 


(45) 9 Lah. 366=1927 Lah. 890; cf. 133 I.C. 120=1931 Lah 307 

(46) 1932 Lah. 97=135 I.C. 502. 


756 


The Suits VALtfATioN Act. [PakT 11. 

tion restraining interference will fall under S. 7 (iv) (c), the value 
of which could not be controlled by Court.^^ 

41. INJUNCTION.—A suit for an injunction comes within 
S. 7 (iv) {d) of the Court-Fees Act, and in such a case it is 
wholly unnecessary^ for the plaintiff to fix any value for purposes 
of jurisdiction as, by S. 8 of the Suits Valuation Act, the value for 
pui^oses of Court-fee is also the value for purposes of jurisdic¬ 
tion.^® The value for jurisdiction if given at a higher figure is to 
be ignored.^ The Calcutta view is that the plaintiff in a suit 
for injunction is not bound to value the suit as for possession;'® 
and a proper value given by plaintiff is accepted, but plaintiff can¬ 
not give a lower value for Court-fee, and a higher value for juris¬ 
diction.^ The Lahore High Court,=* and Nagpur Judicial Commis¬ 
sioner’s Court,® have held that the plaintiff is entitled to value the 
relief by way of injunction at any figure he likes, and the value of 
the relief so stated regulates the value for jurisdiction also. This 
valuation, however, is not conclusive of the value of the suit for 
the purposes of api^eal to Privy Council.'* 

42. LANDLORD AND TENANT.—A suit for declaration 
of occupancy rights and for possession thereof, is to be valued at 
the value of the interest claimed by the plaintiff, not that of the 
entire interest in the land.^ In a suit for recovery of immoveable 
property from a tenant the valuation for Court-fees is the same as 
that for jurisdiction.® A suit for ejectment of tenants, falling under 
S. 7 {xi) (cc) of the Act, now are governed by S. 8 of the Suits 
Valuation Act, as the Amending Act VI of 1^5, repeals by im¬ 
plication the provisions of S. 14 of the Madras Civil Courts Act.^ 
S. 14, Madras Civil Courts Act, does not prevail where it comes 
in conflict with S. 8, Suits Valuation Act.® The valuation there¬ 
fore, for purposes of jurisdiction of a suit to recover possession of 
land from a tenant is not its market-value under S. 14 of the 

(47) 140 I.C. 73=33 P.L.R. 458. 

(48) Govinda Krishna v. Hanmava Lingaya, 59 I.C. 777=45 Bom. 567 

= 1921 Bom. 65; see also 79 I.C. 35*8=46 All. 419; 47 All. 501 = 1925 All. 
602 and 92 I. C. 730=1926 Mad. 591. C/. 94 I. C. 951=48 All. 

412=1926 All. 423 (value for jurisdiction given deliberately to bring the 
suit in a higher Court also taken to regulate Court-fee). 

(49) 18 Bom. 207; also see 43 Bom. 376 (P.C.). 

(50) 21 I.C. 771=19 C.L.J. 15. 

(1) 79 I.C. 982=1924 Cal. 969=40 C.L.J. 150; 17 I.C. 162=40 Cal. 
245; c/. 11 C.W.N. 705=6 C.L.J. 417 (power of Court to revise an un¬ 
reasonable valuation) ; also compare 94 I.C. 103=1926 Pat. 334 (reasonable 
valuation not interfered). 

(2) 69 I.C. 577=1924 Lah. 364; 111 P.R. 1913 (F.B.); 116 J.C. 
908=1929 Lah. 566; 116 I.C. 547=1929 Lah. 556=11 Lafi. 38. 

(3) 99 I.C. 868=1927 Nag. 375. 

(4) 31 Cal. 301; also see 6 I.C. 792=14 C.W.N. 872 and 1 I.A. 317 
=18 W.R. 494; cf. 1 I.A. 84. 

(5) 23 I.C. 964 (Cal.). 

(6) 38 Mad. 795=24 I.C. 374. 

(7) 39 Mad. 873=31 I.C. 104; also see 24 I.C. 374=26 M.L.J. 573. 

(8) 1933 Mad. 721. 
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Madras Civil Courts Act, or S. 7 {v) {d) of the Court-Fees Act, 
but one year’s rental payable by the tenant, for the year next before 
the date of presenting the plaint under S. .7,,cl. (.r/) (rr) of the 
Court-Fees Act.® A suit for enhancement of rent, must have the 
same value for Court-fees and jurisdiction.’® A suit for recover^' 
of arrears of rent and injunction falls under S. 7 (iv) (i) of the 
Act, and the value for Court-fee also determines value for juris¬ 
diction.’*- 

43. MONEY SUITS.—The Court-fee and jurisdictional 
value are the same in suits for moneys. The plaint determines the 
forum, and in order to determine the proper appellate Court, the 
value of the original suit as assigned by the plaintiff in his plaint 
must be taken.’- However, the value of an appeal is not in all 
cases the value of the suit as originally filed, but the value of the 
relief granted by the decree which a party wishes to get rid of.’’ In 
a suit to establish the validity of a charge upon property, the valua¬ 
tion for which is in most respects the same as that for CouiT-fee, 
it was held by the Madi*as High Court, that when the property is 
in excess of the charge, the value of the subject-'matter is the amount 
of the charge and when the charge is in excess of the property, then 
the value of the property.’^ Where the value of the suit as instituted 
by the plaintitf. and the value of the set-off claimed by the defend¬ 
ant taken separately arc within the pecuniary jurisdiction of a 
Court, the value of the suit is not the aggregate of these two values, 
and the Court can adjudicate upon both cases.When the set-off 
claimed by defendant, exceeds the jurisdiction of Court, the Court 
cannot adjudicate upon the matter.'*'® 

44. MAINTENANCE.—The value of a suit falling under 
cl. (h) of S. 7 is ten times the amount payable for one year. 
This principle was applied to a declarator}^ suit as to ownership of 
annuity, where consequential relief is involved, and plaintiff is desired 
to put his own fair valuation.*’ Rut in suits falling under S. 7 
(iv) (c) of the Act, where the plaintitif claims to be owner of 
certain annuity, and sues to recover the same, the plaintiff can 
value the suit arbitrarily for purposes of Court-fees, and this 
valuation also determines jurisdiction under S. 8 of the Suits 
Valuation Act.*® The value of suit to recover annuity for purposes 
of appeal to Privy Council is the annuity sought to be re-covered 
and not the value of the property upon which it is charged.'*® The 

(9) Ibid., and 87 P.R. 1910; 25 I.C. 975=12 A.L.J. 953. 

(10) 8 P.L.T. 475. 

(11) 17 I.C. 44=6 Sind L.R. 115. 

(12) 86 I.C. 1055=47 .All. 534=1925 All. 376. 

(13) 85 I.C. 405=48 Mad. 652=1925 Mad. 323; cf. 1931 Mad. 710. 

(14) 4 Mad. 339; 10 Mad. 187; 30 Mad. 96; relied in 1931 Mad. 710 
=135 T.C. 11. 

(15) 69 P.R. 1889; also see and e/. 17 P.R. 1890. 

(16) 84 I.C. 971=2 Rang. 462=1925 Rang. 65. 

(17) 71 I.C. 31 (32) = 1922 Nag. 264. 

(18) 87 I.C. 801=1925 Bom. 282; 100 I.C. 913=6 Pat. 17=1927 Pat. 
123. 

(19) 75 I.C. 502=19.23 P.C. 102 <P.C.). 
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jurisdictional value of suit, as originally brought, fixes the juris¬ 
diction throughout subsequent stages of the suit.*° 

45. MOVEABLE PROPERTY.—A suit under S. 7 (Hi) 
to recover moveable property has the same value for Court-fees 
and jurisdiction. It is usually in form of an alternative relief for 
money-suit failing deliver}' by defendants of documents in suit. 

46. PARTITION.—Where plaintiff coparcener, out of 
possession sues for joint possession, or joint enjoyment of joint 
family property, the suit falls under S. 7 (iv) (b) for purposes 
of Court-fee, and the valuation of the suit, which determines 
jurisdiction is therefore optional with plaintiff.^* Where the suit 
is, in essence for a declaration of title, and recovery' of possession, 
under the guise of a suit for partition, and plaintiff is not in 
possession, actual or constructive, the suit falls under S. 7, cl. (v) 
of the Court-Fees Act, being a title suit to recover possession 
of property.^® In a suit for partition, and separation of joint 
family property, the market-value of plaintiff's share in property 
is taken as the jurisdictional value of suit.*^^ 

47. REGISTRATION OF DOCUMENTS.—A suit for 
compulsory registration of documents under S. 77 of the Registration 
Act does not fall for purposes of Court-fees under S. 7 (iv) (c) 
of the Act, but under Art. 17 (6) of Sch. II of the Act, as it is 
not possible to estimate at a money-value the subject-matter in 
dispute. The question of valuation for purposes of jurisdiction 
is not in such cases to be decided under S. 8 of the Suits Valua¬ 
tion Act. The value in such cases will be the value of the interest 
created by such document.^* The Calcutta High Court has held 
that where the suit is not with regard to any land or interest in 
land to be conveyed by the document, but the suit is merely for 
the registration of a conveyance, the plaintiff is entitled to put his 
own valuation on the suit.*® 

48. RESTITUTION OF CONJUGAL RIGHTS.—In 

suits for restitution of conjugal rights, the plaintiff's valuation for 
Court-fee determines valuation of suit for purposes of jurisdiction."® 
But in the Punjab this value cannot exceed Rs. 1,000. ( See 

Appendix.) Also see comments under S. 9, post. 

49. SPECIFIC PERFORMANCE.—In suits falling under 
S. 7 (.r) (c) of the Court-Fees Act, e.g., in a suit for specific 
performance of a contract to grant a lease, the proper procedure 

(20) 106 I.C. 616=50 Mad. 857=1927 Mad. 977 (F.B.); also 7 M.H. 
C.R. 356. 

(21) 33 Bom. 658=4 I.C. 243; 22 Bom. 315; 104 P.R. 1895; 28 P.R. 
1903; 1932 Lah. 421; 13 I.C. 903=1912 M.W.N. 199; 21 Mad. 234; 1924 
Nag. 86=81 I.C. 766 and 101 I.C. 770=1927 Nag. 248; but cf. 8 I.C. 

512—21 M.L.J. 21 (F.B.) (S. 7, ci. (5) applied). 

(22) Sec comments under S. 7 (4) (b), Court-Fees Act. 

(23) 33 Bom. 658=11 Bom.L.R. 1074; 19 Mad. 56. 

(24) 31 Mad. 89=17 M.L.J. 573 (F.B.). 

(25) 1926 Cal. 1091=30 C.W.N. 951=53 Cd. 1023=97 I.C. 762. 

(26) 34 Cal. 352; 28 All. 545; 31 Cal. 849. 
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is to value the suit first for payment of Court-fee, and then this 
valuation for assessment of Court-fees will control the valuation for 
purposes of jurisdiction, which should be the same as the valuation 
for Court-fee.-^ In a suit for specific performance of contract of 
sale, the amount of consideration determines the value both for 
purposes of Court-fees and jurisdiction."® 

50. TRUSTEKS.—A suit for the removal of managers of 
a temple from office under Ss. 14 and 18 of the Religious/ Endow¬ 
ments Act, 1863 is not capable of valuation, and the Court-fee 
payable is a fixed fee: but for jurisdictional purposes, the plaintiff 
may put some value, which if reasonable and bona fide will be 
accepted by the Court.®® In a suit for removal of a trustee, the 
value of suit for jurisdictional purposes must be the value of the 
trust property affected.®® 

S>. When the subject-matter of suits of any class, 

other than suits mentioned in the 
Detennination of Court-Fees Act, 1870, Section 7, para- 

by High Court. graphs (t’) and {vi) and paragraph 

(.r), clause {d) is such, that in the 
opinion of the High Court it does not admit of being 
satisfactorily valued, the High Court may, with the 
previous sanction of the Local Government, direct that 
suits of that class shall, for the purpose of the Court-Fees 
Act, 1870, and of this Act and any other enactment for 
the time being in force, be treated as if their subject- 
matter were of such value as the High Court thinks fit to 
specify in this behalf. 

COMMENTS. 

51. RULES AND ORDERS.—Rules have been framed 
under this section by the Punjab Chief Court (now High Court, 
Lahore), High Court of Madras, and the Judicial Commissioners 
of Central Provinces, and Oudh.®^ 

52. RULES HAVING FORCE OF LAW.—The rules as 
they stand have the force of law. Whether in the case of a parti¬ 
cular class of suits the High Court and Local Government exercised 


(27) 66 I.C. 268=25 C.W.N. 768=34 C.L.J. 94=1921 Cal. 84. 

(28) 77 I.C. 874=1923 Oudh 252. 

(29) 11 Mad. 148; 11 Mad. 149 (Note). 

(30) 8 Mad. 516; 20 M.L.J. 726; cf. 19 All. 60=16 A.W.N. 187. 

(31) For Punjab Rules and Orders, see Vol. Ill, of High Court 
Rules and Orders, p. 90, No. 14; and the Madras High Court Rules are 
published in the Fort St. George Gazette, dated 3rd March, 1903, Part II, 
p. 368. For Oudh Rules see Notification No. 779, dated 18th June, 1819, 
and Notification No. 2464, dated 21st December, 1896, N.-1V. P. and Otidh 
Gazette, dated 4th January, 1899, Part II, p. 2, etc. For the Central Pro¬ 
vinces Rules, see Notification No. 3240, dated 28th June, 1888, Central 
Provinces Gazette, Part I, p. I4(), 
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their discretion wisely in fixing the fee are questions beyond the 
jurisdiction of the Courts.^^ Section 9 of the Suits Valuation Act 
cannot reasonably be read as conferring any power of valuation in 
respect of suits for which the Court-Fees Act prescribes a fixed fee 
without any sort of reference to the possibility of estimating value.®® 
The Court-fee of Rs. 10 fixed for suits falling under Art. 17 was an 
arbitrary' fee fixed for convenience and S. 9 of the Suits Valua¬ 
tion Act enacted that this fee fixed on an arbitrary valuation 
should be regarded as provisional, and liable to be supplanted on a 
reasonable basis of valuation under Rules.This section provides 
inter alia that it is competent to the High Court with the previous 
sanction of the Local Government to frame rules for the valuation 
of suits referred to in paragraph (iv) of S. 7 of the Court-Fees Act 
and for determining the jurisdiction of Courts, but until such 
rules have been framed, the valuation given by the plaintiff cannot 
be revised.®® But, it was observed in the case of I'aradaraja Muda- 
liar V. Ariunuyam PillaP*’ that the High Court has framed no rules 
in respect of suits transferred under the extraordinary^ original 
jurisdiction of the Court conferred either by S. 13 of the Letters 
Patent, or S. 24 of the Civil Procedure Code. In such cases in 
the absence of any rules framed by the Court, the Court-Fees Act 
would apply and the fees payable are the fees prescribed in the 
First and Second Schedules to the Act.®’’ The Nagpur Judicial 
Commissioner’s Court has held in Hariliar Rao v. Salii BaP^ that 
under the rules made by the Court and published in Civil Circular 
IT. 8, a suit for a declaration that an adoption is valid or invalid 
should be valued at Rs. 400, unless it affects a title to any property 
exceeding Rs. 400 in value, in which case the market-value of the 
property should be deemed to be the value of the subject-matter of 
the suit, and the suit should be valued for the purpose of Court-fee 
and jurisdiction accordingly. The proviso to the Circular fixing the 
value of the suit at the value of the property, the title to which 
is affected by it, is anomalous but has to be followed.®^ The value 
prescribed in R. 1. is prescribed both for purposes of Court-fee and 
jurisdiction. Where a person seeks a declaration that he is the 
adopted son of the defendant, and the suit is valued at the value 
of the share of the defendant in coparcenary property, the case 
falls under the proviso to R. 1, and ad valorem Court-fee is paid 
on the value estimated."^ The Punjab Chief Court holds that the 
rules issued under S. 9, Suits Valuation Act, as to valuation 
of suits, were not intended to have retrospective effect, so as to 


(32) Ganpat Rao v. Laxmihai, 43 I.C. 64 (67) = 15 N.L.R. 24. 

(33) Ibid., 43 I.C. 64 (66). 

(34) Ibid. 

(35) Chinnammal v. Madarsa Rozether, 27 Mad. 480 (482). 

(36) 1925 Mad. 1216=91 I.C. 751=22 M.L.W. 15. 

(37) Ibid. 

(38) 103 I.C. 268=1927 Nag. 256. 

(39) Ibid. 

(40) Amdti v. Pessi, 1930 Nag. 20. 
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affect jurisdiction with respect to an appeal in the suit instituted 
before the rule came into force.^*' 

53. SCOPE, AND APPLICATION.—Rule No. 2 of the 
Rules of Madras High Court of the 26th February, 1903, has no 
application to declaratory suits where no consequential relief is 
prayed. In such suits the value for purposes of jurisdiction is 
the value of the property likely to be affected by the declaration.^- 
Where no rules have been framed the Court-Fees Act would apply, 
and the fees payable are those prescribed in the schedules. 

54. RESTITUTION OF CONJUGAL RIGHTS. —A suit 

for RESTiTUniON OF CONJUGAL RIGHTS is according to the practice 
of Allahabad High Court not excluded from the jurisdiction of 
a Munsiff. The Legislature has recognised the existence of classes 
of suits the subject-matter of which does not admit of being satis¬ 
factorily valued, and has given power to the High Court, with the 
previous sanction of the Local Government to specify valuations for 
Court-fees anti jurisdiction.'^* Until rules arc framed, by the Higli 
Court, in the exercise of powers under S. 9, Suits Valuation Act, 
the plaintiff should be allowed to put his own valuation on such a 
suit, subject to the power of the Court to refuse to accept the valua¬ 
tion if in its opinion it is not bona fide.*-'' The Calcutta High 
Court holds accordingly, that the plaintiff in a suit for restitution 
of conjugal rights is the proper person to value his suit ; but if from 
improper motives he undervalues, or overvalues it. the Court must 
decide what should be the proper value.*'* Similarly, the Bombay 
High Court has held that in a suit for the restitution of conjugal 
rights the law leaves it to the plaintiff to put his own valuation on 
the plaint, and accepts it for the purposes of jurisdiction unless 
it is vitiated by some improper motive, such as deliberate design 
to give the Court a jurisdiction which it has not.*^ But, undei the 
present section it is open to a High Court, in a case of this descrip¬ 
tion to direct with the previous sanction of the Local Government, 
that the subject-value is to be valued in a specified manner.*® In 
the Punjab, the rule framed by the High Court under the Suits 
Valuation Act provides that the value for the purpose of jurisdic¬ 
tion of a suit instituted by the plaintiff for a decree against the other 
party to the alleged marriage, either alone or with other defendants, 


(41) 31 P.R. 1909=3 l.C. 4m. Dhirta v. KesaH; also see 12 P.R. 
1900 (F.B.) (effect of amending Act on suits instituted before its enact¬ 
ment). 

(42) Sankaran Nair v. Gopahi ^Icnon, 30 Alad. 18. 

(43) Varadaraja v. Arumugatn, 1925 Mad. 1216=91 l.C. 751=22 M.L.W. 
15. 

(44) Zair Hussain Khan \. Kliurshed Jan, 28 .-Ml. 545=3 ALT 266 
= 1906 A.W.N. 99 (F.B.). 

(45) Ibid., 28 AW. 545=3 A.L.J. 266=1906 A.W.N. 99 (F B ) 

(Diss. 31 Cal. 819). v . . 

(46) Jan Mahomed Mandat v. Mashar Bibi, 34 Cal. 352=5 C L T 400 
— II C.W.N. 458. 

(47) Jasodha Chhotu v. Chhotu Mannu, 11 Bom.L.R. 1352=4 l.C. 836. 

(48) Aklemannessa Bibi v. Mahomed Hatem, 31 Cal. 849=8 C.W.N, 
705 (709). 

0-96 
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for restitution of conjugal rights, is Rs. 1,000. Where the suit 
was for restitution of conjugal rights, this rule was held to cover 
it although the suit contained a prayer for an injunction as ancillary 
and incidental to the main relief claimed, which did not affect the 
value of the suit for the purposes of jurisdiction.*® 

10 . {Repeal of S, 32, Punjab Courts Act, 
(XVIII) of 1884] Rep. by the Repealing and Amending 

Act, 1891 (XII of 1891). 


PART III. 


1 1 


Supplemental Provisions. 

(1) Notwithstanding anything in Section 578 


of the Code of Civil Procedure [now 
S. 99 of Code of 1908] an objection 

that by reason of the over-valuation or 
under-valuation of a suit or appeal, a 
Court of first instance or lower appel¬ 
late Court which had not jurisdiction 
with respect to the suit or appeal, exercised jurisdiction 
with respect thereto, shall not be entertained by an appel¬ 
late Court unless— 


Procedure where 
objection is taken on 
appeal or revision 
that a suitor appeal 
was not properly 
valued for jurisdic¬ 
tional purposes. 


(a) the objection was taken in the Court of first 
instance at or before the hearing and which issues were 
first framed and recorded, or, in the lower appellate Court, 
in the memorandum of appeal to that Court, or 

(h) the appellate Court is satisfied, for reasons to 
be recorded by it in wanting, that the suit or appeal was 
over-valued or under-valued, and that the over-valuation 
or under-valuation thereof has prejudicially affected the 
disposal of the suit or appeal on its merits. 

(2) If the objection was taken in the manner 
mentioned in clause (a) of sub-section (1), but the 
Appellate Court is not satisfied as to both the matters 
mentioned in clause (b) of that sub-section, and has 
before it the materials necessary for the determination of 
the other ground of appeal to itself, it shall dispose of 
the appeal as if there had been no defect of jurisdiction 
in the Court of the first instance or Lower Appellate 

Court. 

(3) If the objection was taken in that manner, 
and the Appellate Court is satisfied as to both those 

(49) Nathu V. Chuhri, 52 I.C. 101=20 P.L.R. 1919; citing Mt. Bhani 
V. Bansi, 33 I.C. 1002=28 P.W.R. 1916. 
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matters, and has not those materials before it, it shall 
proceed to deal with the appeal under the rules applicable 
to the Court with respect to the hearing of appeals; but, if 
it remands the suit or appeal, or frames and refers issues 
for trial or requires additional evidence to be taken, it 

shall direct its order to a Court competent to entertain the 
suit or appeal. 


(4) The provisions of this section with respect to 
an Appellate Court shall so far as they can be made ajjpli- 
cable, apply to a Court exercising revisional jurisdiction 
under Section 622of the Code of Civil Procedure [Section 

of the Code of 1908] or other enactment for the 
time being in force. 


(5) This section extends to the whole of British 
India, and shall come into force on the hrst day of Tuly, 

1887. 


55. OBJECT OF THE SECTION.—The object of the 
Legislature in enacting this provision was to ensure that the time 
and labour spent by a Court in deciding a case should not be wasted, 
if the party concerned has joined issue and gone to trial upon the 
merits without raising objection to the pecuniary jurisdiction of 
the Court at the earliest opportunity.^® The object of the Legis¬ 
lature in this case, and in S. 21 of the C. P. Code of 1908 “is the 
same, namely, that the defect of jurisdiction on territorial or pecu¬ 
niar)' ground should not render proceedings in a case abortive if 
such objection was not taken at the earliest opportunity, and there 
has been no consequent failure of justice.*" The object of S. 11 of 
Suits Valuation Act is to provide a machinery for curing the original 
lack of jurisdiction.* Pending proceedings are not excepted from 
the application of provisions of this section.* 


56. SCOPE AND APPLICATION.—“The language of the 
section is comprehensive enough to include all cases of erroneous 
valuation, and does not suggest any distinction between cases in 
-j^hich the valuation depends upon rules having the force of law 
and those in which the valuation is determined otherwise.""* “The 
pneral rule relating to jurisdiction is that neither consent nor 

(50) Sardar Khan v. Aisha Bibi, 6 Lah. 105=88 I.C. 72=1925 Lah 
290 (F.B.)., 

(1) Ibid.; 6 Lah. 105=88 I.C. 72=1925 Lah. 290 (F.B.): also see 
1928 Lah. 825=107 I.C. 620=9 Lah. 418. ’ 

Coutts-Trotter, in 73 I.C. 87=45 M.L.J. 135=18 MLW 1 
= 1923 M.W.N. 489=46 Mad. 631 (F.B.). * 

(3) 2 C.P.L.R. 18. 

, _ (4) Sardar Khan v. Mt. Aisha Bibi, 6 Lah. 105=1925 Lah 29n=RR 
I.C. 72 (F.B.) (O.R. Ganga Sahai v. Shea Lai, 132 P.R. 1894; also see 
Punjab cases to same effect, 35 P.R. 1901; 21 P.R. 1918=44 I C 816- 

I.L.R. ® * >96=116 
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waiver by a party to the suit can confer jurisdiction upon a Court 
which has no inherent jurisdiction ; and that jurisdiction over the 
subject-matter of a suit can be given only by law . . Section 11 
of Suits Valuation Act, however, provides an exception to the 
general rule and lays down that a party who has not taken objec¬ 
tion as to the pecuniary jurisdiction of the Court at the time speci¬ 
fied in cl. (a)-cannot be allowed to dispute that jurisdiction after¬ 
wards.Section 11 of the Suits Valuation Act contemplates a 
decree already passed, and no objection taken to its jurisdiction.® 

Section 11. Suits Valuation Act, provides that where objection 
to the jurisdiction has been taken on the score of over or under¬ 
valuation in the Court of first instance, it shall receive effect, only 
if the appellate Court is satisfied that “the over-valuation or under-^. 
valuation has prejudicially affected the disposal of the suit on the 
merits.”^ 

The expression '‘Court, of first instance” referred to in sub¬ 
section (1) (a) of S. 11 must mean not the Court in which the 
suit ought to have been started, but the Court in which it was, in 
fact, started. And it follows that the '‘Affellate Court” means not 
the Court in which the appeal should have been started in the first 
instance, but the Court to which it, did in fact go, and ought to 
have gone if the lack of jurisdiction were to be condoned.® 

57. ERRONEOUS VALUATION.—The words of the 

section are general and refer to over-valuation and under-valuation 
regardless of how the same arises®; and whether it is a mistake in 
estimate of value, or principle. Section 11 of the Suits Valuation 
Act covers also an erroneous valuation under a mistake of law.'®-"^^ 
The phrase “over-valuation or under-valuation’" is intended to in¬ 
clude all cases of erroneous valuation.^* The Punjab Chief 
Court had taken the view in several cases that the section does not 
apply where the valuation was fixed by the rules having the force 
of law, but covered only those cases where the valuation was in 
the discretion of the parties.'® This view has now been reversed 


(5) Ibid.; 6 Lah. 105=1925 Lah. 290=88 I.C. 72 (F.B.). 

(6) Amir Chand v. Biiti Shal6, 1930 Lah. 195=125 I.C. 334. 

(7) Naduvil Karnax'an v. Chcrixa Pan’athi, 73 I.C. 87=46 Mad. 631 
=18 M.L.W. 1=45 M.L.J. 135=1923 M.W.N. 489 (F.B.); also see II, 
59, below. 

(8) Per Coiitls-Trotter, J., in 73 I.C. 87 (F.B.), supra. 

(9) Govinda Afetton v. Karunkara, 24 Mad. 43; also see Krishuasami 
V. Kanakasabai, 14 Mad. 183; Raghavachariar v. Raghavachariar, 41 I.C. 
167 and Ammalu Amvtal v. Krishnan Nair, 2 I.C. 715=30 M.L.T. 38. 
Cf. 29 I.C. 796=116 P.L.R. 1915=229 P.W.R. 1915; not followed m 
52 I.C. 992. 

(10-11) Nana v. Mulchand, 21 I.C. 918=9 N.L.R. 161; also see Bat- 
krishna v. Jankibai, 56 I.C. 340=44 Bom. 331=22 Bom.L.R. 289. 

(12) Aklemanncssa v. Afahomed Hatcm, 31 Cal. 849 ( 856)=8 C.W.N. 

705. 

(13) Ganga Sahai v. Shea Lai, 132 P.R. 1894; Khuda Var v. IVahabdxn, 
35 P.R. 1901; Sukhraj v. Kanhayalal, 28 I.C. 113=2 P.R. 1915; Cheloo 
V. Kalidas, 21 P.R. 1918=44 I.C. 816; Sanga v. Mali, 8 I.C, 1043; MQhQr. 
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by a Full Bench of the Lahore High Court, and the earlier 
cases are no longer good law on the point.''*'* 

An erroneous assumption of jurisdiction through overvaluation 
does not by itself vitiate the proceedings.*^ Over-valuation alone is 
not sufficient to dismiss suit by appellate Court, unless over-valuation 
has prejudicially affected disposal of suit on merits.*** 

The provisions of S. 11 of the Suits X'alualion Act apply even 
if the plaintiff designedly exaggerates or under-slates the value of 
his claim for the purposes of choosing his own forum.’* It is no 
doubt a sound rule that Courts should not allow parties to evade 
the law relating to matters of jurisdiction, and that, where it is 
found that a party has intentionally exaggerated his claim in order 
to bring his suit in a Court which otherwise would not have juris¬ 
diction to try' it, before the merits of the claim have been gone into, 
the plaint should be returned to be presented to the proper Court. 
But, this rule must be taken with qualifications ; an<l one impurtant 
qualification is that embodied in S. 11 of the Suits Valuation Act, 
which is this, namely, that where the suit has been tried on its 
merits by the first Court, and the over-valuation or under-valuation 
of the suit is not found by the appellate Court to have prejudicially 
affected the disposal of the suit on the merits, there the objection 
as to jurisdiction should not be given effect to.”’® Similarly in 
cases of deliberate or mistaken under-valuation,’® where no pre¬ 
judice has resulted, the proceedings were held not open to objection 
on ground of want of jurisdiction^®: and the appellate Court is 
restrained from ordering the reversal of a decree on such account.*** 


58. OBJECTION TO JURISDICTION. —Where an objec¬ 
tion to the pecuniary jurisdiction of the lower appellate Court based 
on the valuation of the suit is not raised before that Court and the 
jurisdiction of that Court is accepted, the objection cannot be raised 
for the first time before the High Court.In Kishanlal v. 7?n/)- 
chand it was held that objection as to pecuniary jurisdiction can¬ 
not be entertained in second appeal.®^ “It is clearly the policy of 

mad Shah v. Abdulla Shah, 56 I.C. 918; Ghulani Akbar w Barkat Bibi 
29 I.C. 796=116 P.L.K. 1915=229 P.W.R. 1915. 


(14) Sardar Khan v. Mt. Aisha Bibt, 6 Lah. 105=88 I.C 72=1925 I ah 
290 (F.B.). 

(15) Krtshnasami v. Savoy Vijia Raghnnatha, 1 M.L.J. 234. 

(16) 129 I.C. 378=1930 All. 869. 


(17) Muhammad Sharafat Ullah v. Hira Lai, 21 I.C. 52=16 O.C. 257. 

(18) Hamidunnessa v. Copal Chandra, 24 Cal. 661 = 1 C.W.N. 556. 

(19) Mc'ii-ah Lai v. Behary Lai, 14 W.R. 195; Ango Pura v. Meah 
Bibee, 10 W.R. 207; Mvehur AH Mt. Basoo, 8 W.R. 46; Broio Coomar 
V. Ishan Chander, 3 C.L.R. 1. 

(20) Rarn v. Taja, 173 P.L.R. 1903=74 P.R. 1903. 

(21) Kishenlal v. Rupchand, 9 All.W.N. 169; also sec Guddadhar v 
Premo-moyee, 10 W.R. 286; Ram Gutty v. Goonamonee. 11 W.R. 177. 


(22) Botikai Sahti v. Mosalieb AH, 46 I.C. 892; 2 C.P.L.R 18- also 

see 1929 Lah. 509 (2). ’ 

(23) A.W.N. (1889) 169; also see Kesho Prasad Singh v. Lakhu Rai 
305=1923.Pat 581=4 P.L.T. 525, and 100 I.c"^ 166=1927 llh 

80 U (objection to jurisdiction on ground of undervaluation not allowed to 
be raised for fir«t time in second appeal). 


766 


^HE Suits Valuation Act. 


tt^ART ilt. 

the law that when any question of jurisdiction is raised, it should 
be raised in the Court of first instance at the earliest stage, and that 
it should be given effect to by the appellate Court only if there has 
been prejudice caused by the trial in the first Court.Accord¬ 
ingly, where after remand on second appeal the District Judge re¬ 
heard the appeal and affirmed the decree of the Court of first instance, 
and the question of proper valuation of suit was raised on second 
appeal, it was held that the suit was not instituted in the Court of 
lowest grade competent to try it, in contravention of S. 15 of the 
C. P. Code; but S. 11 of the Suits Valuation Act afforded the 
plaintiff adequate protection.^® Where a defendant objects to the 
valuation of a suit, such objection can, under S. 11 of the Suits 
Valuation Act, be heard even at the time of the hearing of an 
appeal, if it was taken in the Court of first instance at or before 
the first hearing.*® Where the defendant did not object to the 
under-valuation in the trial Court or the lower appellate Court, it 
was held by the Patna High Court, that in the absence of any 
such objection, and of anything to show that the under-valuation had 
prejudicially affected the disposal of the appeal on the merits, the 
defendants* objection could not be entertained in second appeal.*^ 

59. PREJUDICIAL DISPOSAL OF SUIT ON THE 
MERITS.—Objection to jurisdiction will not be entertained by 
the appellate Court unless the erroneous valuation has prejudicially 
affected the disposal of the suit on the merits.*® The policy of the 
law is that in cases of over-valuation or under-valuation the appel¬ 
late Court should not interfere unless the disposal of the suit has 
been prejudicially affected.;*® Similarly, it has been held by the 
Rangoon High Court, that under S. 11, cl. (2) of the Suits Valua¬ 
tion Act, even if objection-to the jurisdiction was taken at an early 
stage in the trial Court, the appellate Court is required to dispose 
of the appeal, as if there had been no defect of jurisdiction unless 

(24) Aduri Chelntayya v. Lakshmi Devamma, 79 I.C. 857=1925 Mad. 
171; also see Budhanial v. Rallia Ram, 107 I.C^. 620=9 Lah. 418=1928 
Lah. 825 {Held, that the defect of pecuniary or territorial jurisdiction 
should not render proceedings in a case abortive, if such objection was 
not taken at the earliest opportunity, and there has been no consequent 
failure of justice); and see Ammalu Ammal v. Krishnan Nair, t2 I.C. 715 
(Mad.). 

(25) Sailetidra Nath v. Ram Charau, 66 I.C. 268=1921 Cal. 84=34 
C.L.J. 94=25 C.W.N. 768. 

(26) Kamta Siroman Prasad Singh v. Cayadin Pathak, 69 I.C. 201 
=1922 Oudh 249 (2)=2S O.C. 184. 

(27) Kesho Prasad Singh v. Lakhu Rat, 75 I.C. 305=4 P.L.T. 525 
=1923 Pat. 581. 

(28) Moolchand Moti Lai v. Ramkishan, 1933 All. 249 (F.B.) ; also 
Vedaji Baskara v. Subramania Gurukkal, 52 I.C. 992; Ammalu v. Krishn<^t 
Nair, 62 I.C. 715; also see Naduznl Karnavan v. Cheriya Parvathx, 73 
I.C. 87=46 Mad. 631=45 M.L.J. 135 (F.B.), etc., and Mu^a Imran v- 
Bhagwon Das, 100 I.C. 5^=1927 All. 359 and Aduri Chelmayya v. Adurt 
Lakshmi, 79 I.C. 857=1925 Mad. 171 (policy of law that objection to juris¬ 
diction should be raised at earliest stage, and to be given effect to only m 
case of prejudice to decision on merits). 

(29) Govinda Menon v. Karunakara, 24 Mad. 43; Aduri Chelmayya \- 
Adun Lakshmi, 79 I.C. 857=1925 Mad. 171; also see Raghava Chanar v. 
Raghava Chariar, 41 I.C. 167. 
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it is satisfied that the over-valuation or under-valuation has pre¬ 
judicially affected the disposal of the suit or appeal on its merits.^" 

The Lahore High Court has held that where an inferior Court 
disposes of an appeal which should have been heard by a superior 
Court, there is ground for holding that the parties have been pre¬ 
judiced.®^ But the Full Bench of the Madras High Court has held 
that S. 11 of the Suits Valuation Act when referring to an under¬ 
valuation or over-valuation “prejudicially affecting the disposal of 
a suit or appeal on its merits," is not considering at all the different 
rules of procedure that there may be an appeal from one Court to 
another. The mere fact of under-valuation of a suit by the plaintiff 
involving a trial by a District Munsiff instead of by a Sub-Judge's 
Court cannot be deemed to be '‘prejudice'’ within the meaning of 
S. 11 of the Suits Valuation Act to the unsuccessful party on 
account of the party being restricted to a right of second appeal to 
the High Court on questions of law only instead of a regular appeal 
on questions of fact also.®® 

60. REASONS IN WRITING.—The Allahabad High 
Court has held that S. 11 of the Suits Valuation Act prohibits an 
appellate Court from entertaining an objection as to jurisdiction 
unless it was taken in the Court of first instance, at or before the 
date on which issues were framed or the appellate Court is satisfied, 
for reasons to be recorded in writing, that the suit was under¬ 
valued, and that the under-valuation thereof has prejudicially 
affected the disposal of the suit on the merits.®® The appellate 
Court is only required to record reasons, if it holds that the suit 
was over-valued or under-valued, and that the over or under¬ 
valuation has prejudicially affected the disposal of the suit, but it 
is not required to record reasons in writing for holding that the 
under-valuation had not prejudicially affected the disposal of the 
suit.®^ 

61. CHANGE OF FORUM.—The mere change of forum, 
consequent on the under-valuation, cannot of itself be treated as 
prejudicially affecting the disposal of the suit on the merits within 
the meaning of the section.®^ But, it is difficult to hold that the 


(30) V. S. Aiyar v. Maung Nytin, 1929 Rang. 228. 

(31) Bani v. Mangu, 114 I.C. 440; follows Cheloo v. Kalidas, 21 P.R. 
1918=44 I.C. 816; also see Mathradas Puri v. Jalalditi, 1933 Lah. 8; Rukmin- 
das V. Devasinqh, 96 I.C. 242=1926 Pat. 351=5 Pat. 505 and Budhamal v 
Rallia Rant., 1928 Lah. 825=9 Lah. 418=107 I.C. 620 (The defect of juris¬ 
diction on pecuniary ground not to render proceedings abortive if such 
objection was not raised at earliest opportunity, and there has been no 
consequent failure of injustice). 

(33) Per Schwah'e, C.J., in 73 I.C. 87=46 Mad. 631=45 M.L.J 135 
=18 M.L.W. 1 (F.B.). 

(33) Musa Imran v. Bhagzvan Das, 1(K) I.C. 546=1927 All. 359; also see 
Hamidunnissa v. Copal Chandra, 24 Cal. 661=1 C.W.N. 556. 

(34) 100 I.C. 546=1927 All. 359, supra. 

(35) Narayani Amrnal v. Secretary of State, 41 I.C. 167; Musa Imran 
V. Bhagzvan Das, 100 I.C. 546=1927 All. 359; also see 21 I.C. 918 (Nag.) • 
Naduznl Kamavan v. Chertya Parvathi, 73 I.C. 87=46 Mad 631=r45 
M.L.J. 135 (F.B.) and 8 I.C. 545=20 M.L.J. 726. 
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Legislature intended to give a plaintiff the right to sue in whatever 
forum he might choose, and thereby take away the right of appeal 
on facts to the High Court. This was the view taken by Deva- 
doss, J., in the Madras Full Bench case in Naduvil Karnavan v. 
Chcriya ParvathP^; and the Patna High Court takes a similar 
view"' ; however, the Full Bench of Madras High Court holds that 
the mere fact that a party was deprived of the right of appeal on 
facts before the High Court cannot be held to prejudicially affect 
the disposal of the appeal on the merits within the terms of S. 11 
of the Suits Valuation Act.®® The Calcutta High Court observes 
that there is nothing in the language of S. 11 of the Suits Valuation 
Act to indicate that it is limited in its operation to those cases where 
the change of jurisdiction is from a higher to a lower Court of 
the same class, that is, from a Subordinate Judge’s Court to a 
Munsiff’s Court, or vice versa, and not where it is from a Court 
of exclusive jurisdiction, like a Court of Small Causes to that of 
a Munsiff.®® Reading S. 11 of the Suits Valuation Act with S. 99. 
C. P. Code (old S. 578, Code of 1882), the words “prejudicially 
affected the disposal of suit on the merits” must be construed in 
the same way as they would be construed with reference to any 
error, defect or irregularity contemplated by the section.**® 

For the purposes of sub-S. {b) of S. 11 of the Suits Valuation 
Act, it must be decided on the circumstances of each case whether 
the change of forum, owing to over-valuation or under-valuation 
has affected the disposal of the suit on its merits prejudicially or 
not."*^ The disposal of a suit on its merits is prejudicially affected 
within the meaning of the sub-section when such disposal is made by 
a District Judge, instead of being made, as it ought to have been 
if the valuation were correct, by a Bench of two Judges of the 
Court of highest jurisdiction in a Province.”*^ 

62. DEFECT OF JURISDICTION: CURING OF 
IRREGULARITY,—As observed by Coutts-Trotter, J. in Naduvil 
Karnavan v. Cheriya Parvathi*^ the object of S. 11 of the Suits 
Valuation Act is to provide a machinery for curing 
the original lack of jurisdiction of the Court in which the suit was 
first started. The effect of S. 11 of the Suits Valuation 
Act is simply to place over-valuation or under-valuation 
of suits on the same footing with other irregularities contemplated 
by S. 578, C. P. Code of 1^2 (S. 99 of the present Code), except 
that the objection must be taken either in the Court of first instance 


(36) Ibid., 73 I.C. 87 (F.B.). 

(37) Rttkmittdas v. Devasingh, 96 I.C. 242=1926 Pat. 351=5 Pat, 505 
(Appeal not originally filed in High Court, but on valuation found by High 
Court, appeal to District Judge held not competent). 

(38) Naduvil Karnavan v. Cheria Parvathi, 73 I.C. 87=46 ^lad. 631 
=1924 Mad. 6 (F.B.); also see 98 I.C. 446=1927 Mad. 201; cf. 96 I.C. 
242=1926 Pat. 351=5 Pat. 505. 

(39) Hamidunnissa v. Gopal Chandra, 24 Cal. 661 = 1 C.W.N. 556. 

(40) Raghava Chariar v. Raglxava Chariar, 8 I.C. 545=20 M.L.J- 726. 

(41) 85 I.C. 445=1925 Oudh 561. 

(42) Ibid. 

(43) 73 I.C. 87=18 M.L.W. 1=45 M.L.J. 135 (F.B.). 
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or in the lower «T|)pellate Court.vScclion 11 has the effect of 
curing a want of jurisiliction cau.sed by improper valuation not 
only in cases where there has been a ffnal disposal by the lower 
appellate Court, but also where a case has been remanded by the 
lower appellate Court to the Court of iirst instance for a tindiiif^.* ' 
Under clause (2) of S. 11, Suits Valuation Act, the appellate 
Court is authorised to dispose of the appeal as if there had been 
no defect of jurisdiction in the Court of ffrst instance.^'* 

63. COLLATERAL PROCEEDINGS.—It has been held 
by the Madras High Coiirt^* ‘‘that the principle of S. 11. Suits 
Valuation Act. must be extended to collateral proceedings in the 
same manner as the principle of .S. 21 of the C. I*. Code has been 
held to be applicable to ])roceedings other than appeals.”*^ Accord¬ 
ingly, objection to the forunt on the ground of pecuniary jurisdiction 
not taken before the appellate Court cannot lx‘ taken in a collateral 
proceeding.^^ 

64. CLAUSE (3): Remand for further evidence.—Section 
li of the Suits X'aluation Act provides wter alia that, if a Court 
has decided a suit which it was not competent to decide, owing to 
an under-valuation thereof, then, if the appellate Court is satis¬ 
fied that an objection as to valuation of the suit was raised in the 
trial Court and that the determination of the suit by a Court which 
was not competent to try it has prejudiced the defendant, then 
such Court shall hear the* appeal, if there is sufficient material on 
the record to enable it to dispose of the appeal. If, however, the 
Court finds it necessary to have further evidence recorded or to 
remand the case, then the further evidence shall be recorded by and 
the remand shall be made to the Court which was competent to 
hear the suit. The law nowhere authorises an appellate Court to 
return the plaint for presentation to the proper Court at the hearing 
of the appeal.Where the value of the suit for the purjiose of 
jurisdiction was not questioned by the defendant, the order of 
remand for a re-trial on the merits was held incorrect.^ 

65. DUTY OF COURT.—I n determining whether or not 
a suit has. for the purpose of Court-fees, been undervalued, evi¬ 
dence should be recorded on the point.* If the valuation of suit 
for purposes of jurisdiction is contested, it is the duty of the Court 
to decide what the correct valuation is.^ Where an appellate Court 

( 44 ) Ragluna Chariar \ . Riwlnn'a Chariar, 8 I.C. 545=20 .M.L.J. 726. 

(45) Raman v. .SVrrcMrv of State, 24 Mad. 427. 

(46) Musa Imran v. Bhau'iean Das, 1(X) I.C. 546=1927 .All. 359. 

(47) Nune Narasimham- v. Douepndi Subramaniam. 98 I.C. 446=1927 
Mad. 201. 

(48) Chokkalinqa Pillai v. Vclayudha Mudaliar, %7 I.C. 152=47 AI.L.J. 
448=1925 Mad. 117. 

(49) Donepudi Subramaniam v. Nune Narasimham, 1929 Mad. 323= 
29 M.L.W. 349=56 M.L.J. 489=119 I.C. 46. 

(50) Ranvant Singh v. 116 I.C. 209=1930 Lah. 182. 

(1) Hamir Kaur v. Court of IFards, 1932 Lah. 538. 

(2) Ramdas v. /ifudhiadas, 63 I.C. 685—14 S.L.R. 137. 

(3) Mohini Mohan v. Gour Chandra, 56 I.C. 762=1921 Pat. 300=5 
P.L.J. 397=1 P.L.T. 390. 
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upholds the objection raised in appeal that the trial Court was not 
competent to entertain and decide the suit, it is the duty of the 
appelate Court, under S. 11 of the Suits Valuation Act, first to 
find and to record its reasons for so finding, whether the error in 
valuation complained o'f has prejudicially affected the disposal of 
the suit on the merits.^ The objection to jurisdiction cannot be 
given effect to. unless the over-valuation, or under-valuation has been 
found to have prejudicially affected the disposal of the suit on the 
merits.'"’ Objections as to want of jurisdiction when not raised 
before the Court of first instance are no ground for reversing a 
decree when they do not affect the decision of the case on the merits'* 
nor can such objection be entertained in second appeal in view of 
the provisions of S. 11 of Suits Valuation Act.^ Where there has 
been no prejudice to the appellant by the hearing of the appeal by 
a Court of inferior jurisdiction, when as a matter of fact it lay 
to a Court of superior jurisdiction, the order of such inferior Court 
should not be interfered with in second appeal.® When a Court finds 
that a suit has been under-valued, and that the plaintiff has done 
so intentionally, it may require the plaintiff to make a fresh valua¬ 
tion, but has no power to amend the valuation itself." 

Proceedings pen- 12 . Nothing in Part I or Part 

cling at commence- II shall be construecl to affcct the lUflS- 
ment of Part I or II. dictioTl of any Court— 

(a) with respect of any suit instituted before rules 
under Part I applicable to the valuation of the suit take 
effect, or Part II has come into force, as the case may be, 
or 

0 

(/?) with respect to any appeal arising out of any 
such suit. 


(4) Wahxdullah v. Kanhayalal. 25 All. 174; Musa Imran \’ Bhag-u'an Das. 

100 I.C. 546=1927 All. 359; Singh v. Kundan Smgh 22 

=36 All. 58; Ammaltc Amnial v. Krishnan Nair, 62 I.C. 713 (Aiaa.;. 

(5) Hamidunnissa \. Gopal Chandra, 24 Cal. 661; also sec * 

Charan v. Shamo Kocri, 31 Cal. 344 and 55 P.R. 1906=71 P.L.K. 19^- 

(6) Narayana Nambudri v. Narayana Nambudri, 25 I.C. 25, - • 

Aiyar v. Maung Nyun, 1929 Rang. 228. 

(7) Kesho Prasad Singh v. Lakhu Rai, 75 I.C. 305—1923 Pat. 

(8) Ilahi Jan v. Rahman UHah, 1928 Lah. 670=111 I.C. 129. 

(9) Ashiq AH v. Imtias Begum-, 39 All. 723=15 A.L.J. 794. 


APPENDIX I. 

COURT-FEES ACT, 1870. 


Statement of Repeals and Amendments. 


Section 2 , repealed 
Section 2 , added 
Sections 2 and 3, amended 
Section 3, amended 
Section 4, amended 
Section 7, amended 

Section 10. amended 
Section 15, amended 
Section 16i repealed 
Section 19, amended 

Sections 19A-19H, inserted 
Section 19A, amended 
Section 19C, amended 
Section 19K, amended 
Section 19G, amended 
Section 19H. repealed 
Sections 19H-19K, inserted 
Section 19H, amended 
Sections 20, 22 and 23, amended 
Section 24, repealed 
Section 26, amended 
Section 31, repealed 
Section 32, repealed 
Section 34, substituted .. 
Section 35. amended 
Schedule I, amended 


Schedule IT, amended 


Schedule III, repealed 
Schedule III, inserted 

In Bengal— 

Section 18, amended 
Section 19, amended 
Schedule I, amended 
Schedule II, amended .. 


Act XIV of 1870. Sch. 

Act X of 1901, s. 2. 

Act XIX of 1922, s. 2. 

Act XII of 1891. 

Act VI of 1905. s. 2. 

Act XII of 1891. 

Act XX of 1870, s. 1. 

Act V of 1908. 

Act XV of 1872, s. 2. 

Act VII of 1889, s. 13. 

Act XIII of 1875, s. 6. 

Act X of 1901. s, 3. 

Act XII of 1891. 

Act X of 1901, s. 3. 

Act XII of 1891. 

Act Vril of 1890, s. 2 and Sch. 

Act XI of 1899, s. 2. 

Act X of 1901. s. 3 

Act XXXVITI of 1920, s.2and Sch I 

Act Xn of 1891. 

Act XXXVIII of 1920. s. 2 and Sch. I. 
Act XVIII of 1923, s. 163. 

Act XII of 1891. 

Act XII of 1891. 

Act XXXVIII of 1920, s. 2 and Sch. I. 
Act XX of 1870. 

Act VIII of 1871. 

Act VII of 1889. 

Act VIII of 1890. 

Act XII of 1891. 

Act VI of 1900. 

Act V of 1908. 

Act VII of 1910. 

Act XI of 1923. 

Act VI of 1889. 

Act Xril of 1889. 

Act XII of 1891. 

Act XIV of 1911. 

Act V of 1908. 

Act XVII of 1914. 

Act XIV of 1870. 

Act XI of 1899. 


Bengal Act IV of 1922. 

Bengal Act IV of 1922. 

Bengal Acts IV and VI of 1922. 
Bengal Act IV of 1922, 




The Coxtrt-Fees Act, 1870 , 


i; 

u 

In Bihar and Orissa— 

Section 4, amended 
Section 7 , amended 
Sections i7, 18,19, amended 
Schedules I and II, amended 

In Bombaj'— 

Section 7, amended 
Schedules I and II, amended 

In Burma— 

Schedule I, amended 


In Madras— 

Section 5, amended 
Section 7, amended 
Section 11, amended 
Section 18, amended 
Schedules I and II, amended 

In the Punjab— 

Section 4, amended 
Section 7, amended 
Section 18, amended 
Section 20, amended 
Section 23, repealed 
Schedules I and II, amended 

In the United Provinces— 

Section 23, amended 


Bihar and Orissa Act IT of 1922. 
Bihar and Orissa Act II of 1922. 
Bihar and Orissa Act II of 1922. 
Bihar and Orissa Act II of 1922. 


Bombay Act III of 1926. 
Bombay Act III of 1926. 


Burma Acts XI of 1922 and III of 
1926. 


Madras Act V of 1922. 
^ladras Act V of 1922. 
Madras Act V of 1922. 
Madras Act V of 1922. 
Madras Act V of 1922. 


Punjab Act VII of 1922. 
Punjab Act VI of 1918. 
Punjab Act VII of 1922. 
Act XVII of 1887. 

Act XVII of 1887. 
Punjab Act VII of 1922. 


United Provinces Act XII of 1922. 





APPENDIX 11. 

AMENDING ACTS. 


I.—THE ASSAM COURT-FEES (AMENDMENT) ACT 

(II OF 1922). 

Act to amend the Cotirt~Fccs Act, 1870, leith reference to the scale of 

Court-fees in Assam, 

Wheheas it is necessary to revise the scale of Court-fees for Assam, by 
amendment of the Court-Fees Act, 1870, in its application to Assam, in the 
manner hereinafter appearing; 

It is hereby enacted as follows;— 

1. (1) This Act may be called The Assam Court-Fees (Amendment) 
Act. 1922. 

(2) It extends to the whole of Assam. 

(3) It shall come into force on the first day of May, 1922, and shall 
remain in force for a period of [six]* years. 

2. The Court-Fees Act, 1870, as amended by subsequent legislation, shall 
be amended, in its application to Assam, in the manner hereinafter provided. 

3. In S. 18 of the Court-Fees Act, 1870, liereinaftcr referred to as 
“the said Act,” for the words “a fee of eight annas” the words "a fee of 
one rupee" shall be substituted. 

4. In item VTII, in S. 19 of the said Act, for the words “one thousand 
rupees” the words "two thousand rupees” shall be substituted. 

5. For Art. 1 in the First Schedule to the said Act the following shall 
be substituted, namely :— 

Number. 

“1. Plaint, U’rittcn statement, pleading, a set-off 
or counter-claim or memorandum of appeal 
{not othertoise provided for in this Act) or 
of cross-objection presented to any Civil or 
Re^'enue Court except those mentioned in 
S. 3.” 

# 

When the amount or value of the subject-matter 
in dispute does not exceed one hundred 
rupees, for cver^’ five rupees or part thereof, 
of such amount or value, 

and 

w’hcn such amount or value exceeds one hundred 
rupees, for ev'cry ten rupees or part thereof, 
up to one thousand rupees, 

and 


*Sec. 1 (3).—The word “six” was substituted for the word “three” by 
Assam Act (III of 1925), S.2. 


Proper Fee. 


Six annas. 


One rupee two annas. 


i 
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Number. 

when such amount or value exceeds one thousand 
rupees, for every one hundred rupees, or 
part thereof in c.xcess of one thousand 
rupees, up to seven thousand five hundred 
rupees, 

and 

when such amount or value exceeds seven 
thousand five hundred rupees, for every two 
hundred and fifty rupees, or part thereof, in 
excess of seven thousand five hundred 
rupees, up to ten thousand rupees, 

and 

when such amoiuit or value exceeds ten thousand 
rupees, for every five hundred rupees or part 
thereof, in excess of ten thousand rupees, up 
to twenty' thousand rupees, 

and 

when such amount or value exceeds twenty 
thousand rupees, for every one thousand 
rupees, or part ihercuf, in excess of twenty* 
thousand rupees, up to fifty thousand rupees, 

and 

when such amount or value exceeds fifty 
thousand rupees, for every five thousand 
rupees, or part thereof, in excess of fifty 
thousand rupees: 

Provided that the maximum fee leviable on a 
plaint or memorandum of appeal shall be 
ten thousand rupees. 


Proper Fee. 

Seven rupees eight annas. 


Fifteen rupees. 


Twenty-two rupees eight 
annas. 


Thirty rupees. 


Thirty-seven rupees eight 
annas. 


6. In the third column in Art. 6 in the same schedule to the said Act,— 

(d) for the words “Four annas,” opposite clause («) in the second 
column, the words “Six annas” shall be substituted; and 

(b) for the words “Eight annas" opposite the first item in clause (r) 
in the second column, the words “Twelve annas” shall be substituted, and for 
the words “One rupee” opposite the second item in that clause, the words 
“One rupee eight annas” shall be substituted. 


7. For the entries above the proviso in the second column and for the 
entries in the third column, in Art. 11 in the same schedule to the said Act, 
the following shall be substituted, namely;— 


Number. 

"When the amount or value of the property in 
respect of which the grant of probate or letters 
is made exceeds tw’o thousand rupees, [on such 
amount or value up to ten thousand rupees.) 

and 


when such amount or value exceeds ten thousand 
rupees [* * * * * * 

[on the portion of such amount or value which 
is in excess of ten thousand rupees, [up to fifty 
thousand rupees,] 

and 

when such amount or value exceeds fifty thousand 
rupees, [on the 


Proper Fee. 

Two per centum on such 
amount or value. 


Three per centum [* * 

♦ 


Four per centum \* * 

* *] 
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Number. Proper Fee. 

portion] of such amount or value which is in 
excess of fifty thousaml rupees, [up to a lakh 
of rupees,] 

and 

when such amount or value exceeds a lakh of Five per centum [* * 

rupees, fon the portion) of such amount or * *]" 

value which is in excess of a lakh tif rupees. 


8. For the entry in the secoml column in Art. 
to the said .\ct, an«l for tlw first para^raj)!! in thv 
Article, the followiiii^ shall he sulxtituled. namely 


12 in the same schedule 
third column in the said 


[“W hen the ori^dnal amount or value 

of any debt or securiU’ specified in 

the certificate under S. 8 of the Act. 

or sucIi amotint or \alne combined 

\vith the amount or \aliic of aiu' 

% 

debt or sicuritN’ t(* which the cirtifi- 
cate is cxteiuled uiuUr S. 10 of the 
Act. exceeds one tlmusainl rupees. 

and 

“when stich oriiiinal or combined 
amount or value excec<ls ten thousaml 
rupees c)n the I'x^rtion of ''Ueh amount 
or value which is in excess of tcti 
thousand rupees. 

and 

“when such oriirinal or combine<l 
amount or \alue exceed'^ fitty thou¬ 
sand rui>ees. <ni the portion of such 
amount or value which is in excels of 
fifty thousand rupees up to one lakh 
of rupees, 

and 

"when such original or combined 
amount or value exceeds a lakh of 
rupees, on the portion of such amount 
or value which is in excess of a lakh 
of rupees.” 


Two per eentviin on such original 

amount or value and three j)er centum 

on the amount or \alue of aiu’ debt 

% 

ctr security to \\hieh the eei'tificaie 
i< e.xtended tinder S. 10 of the Act. 


Three per centum «»n such original 
amount or vahio and four and a half 
lUT centum on the amount or value 
of any debt or scenritv to which the 
certificate is extended under S. 10 
of the Act. 

Four per centum on such original 
amotmt or value and six per centum 
on the amount or \’aluc of any debt 
or security to which the certificate is 
extended under S. 10 of the Act. 


Five per centum on sucli original 
amount or value and seven and a 
half per centum on the amount or 
value of any debt or security to wh eh 
the certificate is extended under S. 10 
of the Act.]” 


9. For the table of rates of od ralon'w lees leviable on the 
of suits, at the end of the same schedule to the said .Xct, the tahl 
in the Schedule to this Act shall be substituted. 


instittnion 
• set forlli 


10. In .Article 1 in the second schedule to the said -\ct,— 

(d) in clause (n) after the words “Municipal Commissioner” in the 
.third entry in the second column the words "or member of a Local Board” 
shall be inserted; 

(h) (i) for the words "One anna.” opposite danse (ri) in the second 
column, the w'ords "Two annas shall be substituted, 

(li) for the wonis “Eight annas,” opposite danse (h) in the second 
column, the following shall be substituted, namely: 

"In the case of a complaint or charge of an offence presented to a 
Criminal Court one rupee, and in other cases ten annas; and 

(m) for the words “One rupee” opposite clause (c) in the second 
column, the words **One rupee and eight annas shall be substituted. 
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11. In the third column in Article 10 in the same schedule to the 
said Act,— 

(1) for the words "Eight annas," opposite clause (a) in the second 
column, the words "One rupee" shall be substituted; and 

(2) for the words "One rupeq,” opposite clause (b) in the second 
column, the words "One rupee and eight annas" shall be substituted. 

12. For Article 11 of the same schedule to the said Act the following 
shall be substituted, namely:— 


Number. 

"11. Memorandum of appeal when the appeal is tiot 
from a decree or an order hazdng the force of a 
decree and is presented — 

(а) (0 to any Revenue Court or Executive Officer 
other than the High Court or Chief Controlling 
Revenue or Executive Authority; 

(it) to any Civil Court other than a High Court. 

(б) to a Chief Controlling E.xecutive or Revenue 
Authority. 


Proper Fee. 


Eight annas. 


One rupee. 


Two rupees.” 


13. Above the words “Five rupees” where they occur in the third 
column, opposite Articles 12 and 13, in the same schedule to the said Act, 
the words "Ten rupees” shall be inserted opposite Article 12, and the bracket 
between Articles 12 and 13 in the second column shall be omitted. 

14. (1) The words "Ten rupees” in the third column opposite Article 17 
in the same schedule to the said Act and the bracket oppo^te that article 
in the second column in the same schedule shall be omitted. 

(2) In the third column in the said Article— 

(o) opposite entries (t)» (*0t («0* (^) (''0. the words 

"Fifteen rupees” shall be inserted. 


Art. 11.—The words in the second column, "on such amount . . . . 
rupees” were substituted for the words "but does not exceed ten thousand 
rupees” and "on the portion” were substituted for "for the portion” wherever 
they occur and the w'ords "but does not exceed fifty thousand rupees” and 
but does "not exceed a lakh of rupees” were omitted; and after the words 
“in excess of ten thousand rupees” the words “up to fifty thousand rupees 
and after the words “in excess of fifty thousand rupees” the words “up to 
a lakh of rupees” were added by Assam Act IV of 1922, S. 2 (1) ; and the 
words “on such amount or value” wherever they occur in the 3rd column 
were omitted by ibid., S. 2 (2). 

Art. 12.—The above cols. 2 and 3 were substituted for the old cols. 2 
and 3 by Assam Act. IV of 1922, S. 3. 
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SCHEDULE I. 

Assam and Bengal. 

Table of rates of ad valorem fees leviable on the institution of suits. 


When the 
amount 
or value 
of (he sub¬ 
ject-matter 
exceeds— 

But docs 
not 

exceed— 

Proper fees. 

’ 

When the 
amount 
or value 
of the sub¬ 
ject-matter 
exceeds— 

But docs 
not 

exceed— 

Proper fees, 

Rs. 

Ks. 

Rs. 

A 

Rs. 

Rs. 

Rs. A. 

• » 

5 

0 

6 

390 

400 

45 0 

5 

10 

0 

12 

400 

410 

46 2 

10 

15 

1 

2 

410 

420 

47 4 

15 

1 

20 

1 

8 

420 

430 

4R 6 

20 

25 

1 

14 

430 

440 

49 8 

25 

30 

2 

4 

440 

450 

50 10 

50 

35 

2 

10 

450 

460 

51 12 

35 

40 

3 

0 

460 

470 

52 14 

40 

45 

3 

6 

470 

480 

54 0 

45 

50 

3 

12 

480 

490 

55 2 

50 

55 

4 

2 

490 

500 

56 4 

55 

60 

4 

8 

500 

510 

57 6 

60 

65 

4 

14 

.tlO 

520 

58 8 

65 

70 

5 

4 

520 

530 

59 lO 

70 

75 

5 

10 

530 

540 

60 12 

75 

80 

6 

2 

.540 

550 

61 14 

80 

85 

6 

10 

550 

560 

63 0 

85 

90 

7 

2 

560 

570 

64 2 

90 

95 

7 

10 

570 

580 

65 4 

95 ' 

100 

8 

2 

580 

590 

66 6 

100 

no 

9 

12 

590 

600 

67 8 

110 

120 

11 

6 

600 

610 

68 10 

120 

130 

13 

0 

610 

6?0 

69 12 

130 

140 

14 

10 

620 

630 

70 14 

140 

150 

16 

4 

630 

6i0 

72 0 

150 

160 

18 

0 

640 

650 

73 2 

160 

170 

19 

2 

650 

660 

74 4 

170 

180 

20 

4 

660 

670 

75 6 

180 

190 

21 

6 

670 

680 

76 8 

100 

200 

22 

R 

680 

690 

77 lO 

200 

210 

23 

10 

690 

700 

78 12 

210 

220 

24 

12 

700 

710 

79 14 

220 

230 

25 

14 

710 

720 

81 0 

230 

240 

27 

0 

720 

730 

82 2 

240 

250 

28 

2 

730 

740 

83 4 

250 

260 

29 

4 

740 

7.50 

84 6 

260 

270 

30 

6 

750 

760 

85 8 

270 

280 

31 

8 

760 

770 

86 lO 

280 

290 

32 

10 

770 

780 

87 l2 

290 

300 

33 

12 

780 

790 

88 l4 

300 

310 

34 

14 

790 

800 

90 0 

310 

320 

36 

0 

800 

810 

91 2 

320 

330 

37 

2 

810 

^ 820 

92 4 

330 

340 

38 

4 

820 

830 

93 6 

340 

350 

39 

6 

830 

840 

94 8 

350 

360 

40 

8 

840 

850 

95 lO 

360 

370 

41 

10 

850 

860 

96 12 

370 

380 

42 

12 

860 

870 

97 14 

380 

390 

4 

43 

14 

870 

880 

99 0 

1 ' 1 L 
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When the 

amount 
or value 
of the sub¬ 
ject-matter 
exceeds— 


Rs. 

PRO 

pgn 

<?nn 

910 
9?n 
9.^0 
940 
950 
900 
970 
9P0 
, 900 
I'OOO 
l-lOO 
1«?00 
1-300 
1-400 
1.500 
1.600 
1.700 
l.POO 
1.900 


But does 
not 

exceed— 


Proper fee. 


When the 
amount 
or value 
of the sub¬ 
ject-matter 
exceeds— 


But does 
not 
excee'^ 



3.600 

3.700 

3.800 

3.900 
4.000 

4.100 
4,200 
4,300 
4.400 
4.500 

4.600 

4.700 

4.800 

4.900 
5,000 

5.100 


Rs. 

890 

900 

910 

920 

930 

940 

950 

960 

970 

980 

990 

1.000 

1,100 

1-200 

1.300 

1.400 
1-500 
1.600 

1.700 
1.800 

1.900 
2,000 
2.100 
2.200 

2.300 

2.400 

2.500 
2.600 

2.700 
2.800 

2.900 
3.000 

3.100 

3.200 

3.300 

3.400 

3.500 

3.600 

3.700 

3.800 

3.900 
4,000 

4.100 

4.200 

4.300 

4.400 

4.500 

4.600 

4.700 

4.800 

4.900 
5.000 

5.100 

5.200 


Rs, A. 

100 2 

101 4 

102 6 

103 ,8 

104 iO 

105 2 

106 M 
108 0 
109 2 

no 4 
in 6 
112 ’ 8 
120 0 
127 8 
135 0 

142 8 
150 0 
157 8 
16.5 0 
172 8 
180 0 
187 8 
195 0 

202 8 
210 0 
217 8 
225 0 
232 8 
240 0 
247 8 
255 0 
262 8 
270 0 
277 8 
285 0 
292 8 
300 0 
307 8 
315 0 
322 8 
330 0 
337 8 
345 0 
352 8 
360 0 
367 8 
375 0 
382 8 
390 0 
397 8 
405 0 
412 8 
420 0 
427 8 



Proper fee 


Rs. A. 

435 0 
442 8 
450 0 
457 8 
465 0 
472 8 
480 0 
487 8 
495 0 
502 8 
510 0 
517 8 
525 0 
532 8 
540 0 
547 8 
555 0 
562 8 
570 0 
577 8 
585 0 
592 8 
600 0 
615 0 
630 a 
645 0 
660 0 
675 0 
690 0 
705 0 
720 0 
735 0 
750 0 
772 8 
795 0 
817 8 
840 0 
862 8 
885 0 
907 8 
930 0 
952 8 
975 0 
997 8 
1,020 0 
1,042 8 
1,065 0 
1,087 8 
1,110 0 
1,132 8 
1,155 0 
1,177 8 
1.200 0 
1,230 0 
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IX 


When the 
amount 
or value 
of the sub¬ 
ject-matter 
e.'cceed s— 

But does 
not 

exceed— 

Proper P 

ecs 

When the 
amount 
or value 
of the sub¬ 
ject-matter 
exceeds— 

But does 
not 

exceed-— 

\ 

Proper 

Fees 

Rs. 

Rs. 

Rs. 

A. 

Rs. 

Rs. 

Rs- 

A 

• 

21.000 

22.000 

1.260 

0 

55.000 

60.000 

2.175 

0 

22.000 

23.000 

1.290 

0 

60,000 

O5.OOO 

2.212 

8 

23.000 

24.000 

1,320 

0 

65,000 

70.000 

2,250 

0 

24.000 

2".000 

1.350 

0 

70.000 

75.000 

2.287 

8 

25.000 

26.000 

1.380 

0 

75.000 

80.000 

2.325 

0 

26.000 

27.000 

1.410 

0 

80.000 i 

85.000 

2.362 

8 

27.000 

28.000 

1,440 

0 

85,000 

90 ono 

2.400 

0 

28.000 

20.000 

1.470 

0 

90.000 

95.000 

2.437 

8 

29.000 

30.000 

1.500 

0 

95.000 

1 . 00.000 1 

2.475 

0 

30.000 

31.000 

1 . 5.30 

0 

1 - 00.000 

1 , 05.000 1 

2.512 

8 

31.000 

32.000 

1.560 

0 

1 - 05.000 

1 . 10.000 

2 , 5.30 

0 

32.000 

33.000 

1 .. 5 Q 0 

0 

Rio.ooo 

1 , 15.000 

2.587 

8 

33.000 

34.000 

1.620 

0 

1 . 15.000 

1 . 20.000 

2.625 

0 

34.000 

35.000 

1.650 

0 

1 . 20.000 

1 , 25.000 

2.662 

8 

35.000 

36.000 

1.680 

0 

1 . 25.000 

1 . 30.000 

2.700 

0 

36.000 

37.000 

1.710 

0 

1 . 30.000 

1 . 35.000 

2.737 

8 

37.000 

38.000 

1,740 

0 

1 , 35.000 

1 , 40.000 

2.775 

0 

38.000 

39.000 

1.770 

0 

1 . 40.000 

1 . 45.000 

2.812 

8 

39.000 

40.000 

1,800 

0 

1 . 45.000 

1 . 50.000 

2.850 

0 

40.000 

41.000 

1.830 

0 

1 . 50.000 

1 . 55.000 

2.887 

8 

41.000 

42.000 

1,860 

0 

1 . 55.000 

1 . 60.000 

2.925 

0 

42 000 

43.000 

1 . 8 Q 0 

0 

1 , 60.000 

1 . 65.000 

2.962 

8 

43.000 

44.000 

1.920 

0 

1 , 65.000 

1 . 70.000 

3.000 

0 

44 000 

45.000 

1.950 

0 ' 

1 . 70.000 

1.75 000 

3.037 

8 

45 000 

46.000 

1.980 

0 

1 . 75.000 

1 . 80.000 

3.075 

0 

46 000 

47.000 

2,010 

0 

1 . 80.000 

1 . 85.000 

3.112 

8 

47.000 

48.000 

2.040 

0 

1 . 85 . n 00 

1 . 90,000 

3.150 

0 

48.000 

49.000 

2.070 

0 

1 , 90.000 

1 . 95.000 

3 187 

8 

49 000 

50.000 

2,100 

0 

1 . 95.000 

2 . 00.000 

3,225 

0 

50,000 

55,000 

2.137 

8 

2 . 00.000 

2 . 05.000 

3,262 

8 


and the fee increases al the rate of thirty-seven rupees eight annas for 
every five thousand rupees or part thereof, up to a maximum fee of ten thou¬ 
sand rupees, for examj 

Rs. 

3,(X).0()0 
4,00.000 
5,00,000 
6 , 00,000 
7,00,000 


Rs. 

A. 

Rs. 

Rs. 

A. 

4.012 

8 

8.00.000 

7,762 

s 

4,762 

8 

9 . 00.000 

8,512 

8 

5,512 

8 

10.00.000 

9,262 

8 

6.262 

8 

11,00,000 

10,000 

0 

7,012 

0 





ASSAM ACT NO. Ill OF 1932. 

THE ASSAM COURT-FEES (AMENDMENT) ACT, 1932. 
[Published in the ^Issant Gacette of the 27th April, 1932.] 

An Act to amend the Court-Fees Act, 1870. 

Whereas it is necessary to amend the Court-Fees Act, 1870, in its 
application to Assam in the manner hereinafter appearing; 

It is hereby enacted as follows:— 

1. (1) This Act may be called The Assam CouKTrpEEs (Amendment) 
Act, 1932. 

(2) It extends to the whole of Assam. 

(3) It shall come into force on the 1st May, 1932. 

2. In section 7 of the Court-Fees Act, 1870 (hereinafter referred to 
as the principal Act) — 
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in sub-clause (a) of clause (t^) for the word “ten" the word “twenty’* 
shall be substituted. 

3, For clause («) of section 10 of the principal Act, the following 
clause shall be substituted, namely:— 

“ii. In such case— 

(а) the suit shall be stayed until the additional fee is paid and if 
the additional fee is not paid within such time as the Court shall fix, the 
suit shall be dismissed; and whether the additional fee is or is not paid, 

(б) the Court may, if it is of opinion that the estimation has been 
grossly insufficient, further order that the expenses of the commission, or 
such portion thereof as the Court may think reasonable, be paid by the 
party in fault to the Government, and the order so made shall have the 
force and effect of a decree passed by the Court.” 

II.~BENGAL ACT NO. IV OF 1922. 

THE BENGAL COURT-FEES (AMENDMENT) ACT, 1922. 
[Published in the Calciifla Gazette extraordinary of the 29th March, 1922.] 

An Act to amend the Court-Fees Act, 1870, a)id the Presidency Small 
Cause Courts Act, 1882, icith reference to the scale of Court-fees in Bengal. 

Whereas it is necessary to revise the scale of Court-fees for Bengal, 
by amendment of the Court-Fees Act, 1870, and the Presidency Small Cause 
Courts Act, 1882, in their application to Bengal, in the manner hereinafter 
appearing; 

It is hereby enacted as follows:— 

1. (1) This .-^ct may be called The Bengal Court-Fees (Amendment) 
Act, 1922. 

(2) It extends to the whole of Bengal. 

(3) It shall come into force on the first day of April, 1922. 

2. The Court-Fees Act, 1870, as amended by subsequent legislation, 
and the Presidency Small Cause Courts Act, 1882, as amended by subsequent 
legislation, shall be amended, in their application to Bengal, in the manner 
hereinafter provided. 

3. In section 18 of the Court-Fees Act, 1870, for the words “a fee of 
eight annas” the words “a fee of one rupee” shall be substituted. 

4. In item viii in section 19 of the same Act for the words “one 
thousand rupees” the words “two thousand rupees” shall be substituted. 

5. Fbr Article 1 in the first schedule to the same Act the following 
shall be substituted, namely:— 

“1. Plaint, writ'en stale- When the amount or value of Six annas, 
ment, pleading, a set-eff the suhject-matier in dis- 

or counter-claim or pute docs not exceed seventy- 

memorandum of appeal five rupees, for every five 

(not otherwise provided rupees or part thereof of such 

for in this Act) or of amount or value, 

cross-objection present- and 

ed to any Civil or when such amount or value Eight annas. 
Revenue Court except exceeds seventy-five rupees, 

those mentioned in for every five rupees or part 

section 3.” thereof, in excess of seventy- 

five rupees, up to one hun¬ 
dred rupees, 

and 

when such amount or value One rupee two 
e.xcecds one hundred rupees, annas, 
for every ten rupees, or part 
thereof, in excess of one 
hundred rupees, up to one 
hundred and fifty rupees, 

and 
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1. Plaint, clc.— (C >vhen stjch amount or value One rupee two 

exceeds one hundred and annas, 
fifty rupees, for every ten 
rupees, or part thereof, up to 
one thousand rupees, 

and 

when such amount or value Seven rupees 
exceeds one thousand rupees, eight annas, 
for every one hundred rupees, 
or part thereof, in excess of 
one thousand rupees, up to 
seven thousand five hundred 
rupees, 

and 

when such amount or value Fifteen rupees, 
exceeds seven thousand five 
hundred rupees, for every 
two hundred and fifty rupees, 
or part thereof, in excess of 
seven thousand five hundred 
rupees up to ten thousand 
rupees, 

and 

when such amount or value Twenty -two 
exceeds ten thousand rupees, rupees eight 

for every five hundred annas, 

rupees, or part thereof, in ex¬ 
cess of ten thousand rupees, 
up to twenty thousand rupees, 

and 

when such amount or value Thirty rupees, 
exceeds twenty thousand 
rupees, for every one 
thousand rupees, or part 
thereof, in excess of twenty 
thousand rupees, up to fifty 
thousand rupees, 

and 

when such amount or value Thirty-s even 

exceeds fifty thousand rupees eight 

rupees, for every five annas, 

thousand rupees, or part 
thereof, in excess of fifty 
thousand rupees: 

Provided that the maximum 
fee leviable on a plaint or 
memorandum of appeal shall 
be ten thousand rupees.” 

6 . In the third column in Article 6 in the same schedule to the same 
Act,— 

(o) for the words “Four annas,” opposite clause (a) in the second 
column, the words “Six annas” shall be substituted; and 

(6) for the words “Eight annas,” opposite the first item in clause (b) 
in the second column, the words “Twelve annas" shall be substituted, and 

for the words “One rupee,” opposite the second item in that clause, the 

words "One rupee eight annas” shall be substituted. 

7. For the entries above the proviso in the second column, and for. 

the entries in the third column in Article 11 in the same schedule to the 

same Act, the following shall be substituted, namely:— 

“When the amount or value of the Two per centum on such amount or 
property in respect of which the value, 
grant of probate or letters is made 
exceeds two thousand rupees, but 
docs not exceed ten thousand 
rupees, 


and 
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when such amount or value exceeds 
ten thousand rupees, but does not 
exceed fifty thousand rupees, for 
the portion of such amount or value 
which is in excess of ten thousand 
rupees, 

ana 

when such amount or value exceeds 
fifty thousand rupees, but docs not 
exceed a lakh of rupees, for the 
portion of such amount or value 
which is in excess of fifty thousand 
rupees, 

a n d 

when such amount or value exceeds 
a lakh of rupees, for the portion of 
such amount or value which is in 
excess of a lakh of rupees.” 


Three per centum on such amount or 
value. 


Four per centum on such amount or 
value. 


Five per centum on such amount or 
value. 


8 . F()r the entrv in the second column in Article 12 in tlie same 
c.chednle to the same Act. and for the first para.c:raph in the third column 
in the said Article, the follow inji shall be substituted, namely:— 


“When the ainoiuit or value of any 
debt or security specified in the 
certificate under section ^ of the 
Act exceeds one thousand rupees, 
but docs not exceed ten thousand 
rupees, 

and 

when such amount or value e.vcceds 
ten thousand rupees, but does not 
exceed fifty thousand rupees, for 
the portion of such amomit or 
value which is in excess of ten 
thousand rupees, 

and 

when such amount or value exceeds 
fifty thousand rupees, hut does not 
exceed a' lakh of rupees, for t!ie 
portion of such amount or value 
which is in excess of fifty thousand 
rupees, 

and 

when such amount or value exceeds 
a lakh of rupees, for the portion 
of such amount or value which is 
in excess of a lakh of rupees.” 


Two per centum on such amount or 
value and three per centum on the 
amount or value of any debt or 
security to which the certificate is 
extended under section 10 of the 
•Act. 

Three per centum on such amount or 
value and four-and-a-half per 
centum on the amount or value of 
any debt or security to which the 
certificate is extended under sec¬ 
tion 10 of the Act. 

Four per centum on such amount or 
value and six per centum on the 
amount or value of any debt or 
security to which ibe certificate is 
extended under section 10 of the 
Act. 

Five per centum on such amount or 
value and scvcn-and-a-half per cen¬ 
tum on the amount or value of an^ 
debt or security to which the certifi¬ 
cate is extended under section 10 
of the Act. 


9. For the tabic of rates of ad valorem foes leviable on ibe institution 
of suits, at the end of the same schedule to the same Act. the tabic set 
forth in the schedule to this Act shall be substituted. 

10. In Article I in the second schedule to the same Act 

(u) in clause {a) after the words “Municipal Commissioner in the 
third entry in the second column the words “or member of a District Hoard 

shall be inserted; , . . 

(6) (0 for the words “One anna.” opposite clause (<i) m the seton 

column, the words “Two annas” shall be substituted: , 

(ji) for the words “Eight annas,” opposite clause (fr) m the scco 

column, the following shall be substituted, namely: to 

“In the case of a complaint or charge of an offence presen 
a Criminal Court one rupee, and in other cases twelve annas’ ; and 

(m) for the words “One rupee,” opposite clause (c) in the sec 
column, the words “One rupee eight annas” shall be substituted. 
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11. For clause (rf) in the second column in Article 1 in the same 
schedule to the same Act, and for the entries opposite that clause in the 
third column thereof, the following; clause and entries shall be subslitu‘.i.d, 
namely:— 

“(d) (i) When presented to the High Court under 

S. 115 of the Code of Civil Procedure, 1908, 
for revision of an order— 

(<j) when the value of the suit to which the 

order relates does not exceed Rs. 1,000 .. Five rupees. 

(6) when the value of the suit exceetls Rs. 1.000. Ten rupees. 
(it) When presented to the High Court other¬ 
wise than under that section .. Two ru|iees.” 

12. In the third column in Article 10 in the same scliedule to the same 
Act,— 

(1) for the words “Eight annas” opposite clause (a) in the secoiul 
column, the words “One rupee" shall he stibslitutccl; and 

(2) for the words “One rupee,” opposite clause (b) in tlic secoml 
cohimn, the words “One rupee eight annas” shall be sul)stiliite<l. 

13. For Article 11 in the same schedule to the same .*\ct the following 
shall be substituted, namely:— 


'^11. Memorandum of ! 
appeal when the appeal I 
is not from a decree or^ 
an order having the 
force of a decree and is 
presented— 


(n) (i) to any Revenue Court 
or Executive Othcer 
other than the High 
Court or Chief Con¬ 
trolling Revenue or 
Executive Authority, 
(ii) to any Civil Court other 
than a High Court, 

(b) to a Chief Controlling 

Executive or Revenue 
Authority, 

(c) to a High Court 


Eight annas. 


One rupee. 
Two rupees. 

Five rupees.” 


14. Above the words “Five rupees,” where they occur in the thirti 
column, opposite Articles 12 and 13 in the same schcilule to the same Act, 
the words “Ten rupees” shall be inserted opposite Article 12 and the bracket 
between Articles 12 and 13 in the second column shall be omitted. 


15. (1) The words “Ten rupees” in the third column, opposite .Article 17 
in the same schedule to the same .Act, and the bracket opposite that article 
in the second column in the same schedule shall be omitted. 

(2) In the third column in the said Article,— 

(o) opposite entries i, ii, iv and vi, the words “Fifteen rupees” 
shall be inserted; and 

(b) opposite entries iii and v, the words “Twenty rupees” shall be 

inserted. 

16. In section 71 of the Presidency Small Cause Courts Act, 1882,_ 

(1) in clause (n) for the words “five hundred rupees” the words 
“fifty rupees” shall be substituted; 

(2) after clause (a) the following shall be inserted, namely:— 

“(b) when the amount or value of the subjcct-maltcr exceeds fifty 

rupees, but does not exceed five hundred rupees—the sum of six rupees 
four annas and three annas in the rupee on the excess of such amount or 
value over fifty rupees;" 

(3) clause (6) shall be re-nunjbered as clause (c) and in that clause 
as renumbered for the words “sixty-tw'o rupees eight annas" the words 
“ninety rupees ten annas” shall be substituted, and after the words “one 
anna" the words “six pies” shall be. inserted. 

17. Notliing in this Act shall apply to any probate, letters of adminis¬ 
tration or certificate in respect of which the fee payable under the law' for 
the time being in force has been paid prior to the commencement of this 

. Act, but which have not issued. 
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THE SCHEDULE. 


Table of Rates of ad valorem Fees leviable on the Institution of Suits. 
[See S. 9 of the Bengal Court-Fees (Amendment) Act, 1922.] 


When the 
amount 
or value 
of the sub¬ 
ject-matter 
exceeds— 


But does 
not 

exceed— 


Proper fee 


When the 
amount 
or value 
of the sub¬ 
ject-matter 
exceeds— 


But does 

not Proper fee 
exceed— 



85 

90 

95 

100 

110 

120 

130 

140 

150 

160 

170 

180 

190 

200 

210 

220 

230 

240 

250 

260 

270 

280 

290 

300 

310 

320 

330 

340 

350 

360 

370 

380 


Rs. A 

0 6 
0 12 
1 2 
1 8 

1 14 

2 4 
2 10 

3 0 

3 6 

3 12 

4 2 

4 8 

4 14 

5 4 

5 10 

6 2 

6 10 
7 2 

7 10 

8 2 
9 12 

ll 6 

13 0 

14 lO 

16 4 

18 0 

19 2 

20 4 

21 6 
22 8 

23 10 

24 12 

25 14 

27 0 

28 2 

29 4 

30 6 

31 8 

32 10 

33 12 

34 14 

36 0 

37 2 

38 4 

39 6 

40 8 

41 10 

42 12 


Rs. 

380 

390 

400 

410 

420 

430 

440 

450 

460 

470 

480 

490 

500 

510 

520 

530 

540 

550 

560 

570 

580 

590 

600 

610 

620 

630 

640 

650 

660 

670 

680 

690 

700 

710 

720 

730 

740 

750 

760 

770 

780 

790 

800 

810 

820 

830 

840 

850 


Rs. 

390 

400 

410 

420 

430 

440 

450 

460 

470 

480 

490 

500 

510 

520 

530 

540 

550 

560 

570 

580 

590 

600 

610 

620 

630 

640 

650 

660 

670 

680 

690 

700 

710 

720 

730 

740 

750 

760 

770 

780 

790 

800 

810 

820 

830 

840 

850 

860 


Rs. A. 


43 

45 

46 

47 

48 

49 

50 

51 

52 

54 

55 

56 

57 

58 

59 

60 
61 

63 

64 

65 

66 

67 

68 

69 

70 

72 

73 

74 

75 

76 

77 

78 

79 
81 
82 

83 

84 

85 

86 

87 

88 

90 

91 

92 

93 

94 

95 

96 


14 

0 

2 

4 

6 

8 

10 

12 

14 

0 

2 

4 

6 

8 

10 

12 

14 

0 

2 

4 

6 

8 

10 

12 

14 

0 

2 

4 

6 

8 

10 

12 

14 

0 

2 

4 

6 

8 

10 

12 

14 

0 

2 

4 

6 

8 

10 

12 
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* 


When the 
amount 
or value 
of the sub- 
j ect-matter 
exceeds— 

But do .'s 
not 

excee.l— 

Proper 

fee. 

\^’’hen the 
amount 
or value 
of the sub¬ 
ject-matter 
exceeds— 

But does 
not 

exceed— 

^ • 

Proper 

fee. 

Rs. 1 

Ks. 

Rs. 


Rs. 

1 

' RS. 

Rs. 

A. 

860 

870 

97 

14 


4.900 

405 

0 

870 

880 

99 

0 

4.900 

5.000 

412 

8 

880 

890 

100 

2 


5.100 

420 

0 

890 

900 

101 

4 


5.200 

427 

8 

900 

910 

102 

6 

5.200 

5,300 

435 

0 

910 

920 

103 

8 

5..300 

5,400 

442 

8 

920 

930 

104 

10 

5 400 

5.500 

450 

0 

930 

940 

105 

12 

5.500 

5.600 

457 

8 

940 

950 

106 

14 

5.600 

' 5.700 

465 

0 

950 

960 

108 

0 

5 700 

5.800 

472 

8 

960 

970 

109 

2 

5.800 

5.900 

480 

0 

970 

980 

no 

4 

5.900 

6.000 

487 

8 

980 

990 

111 

6 

6,000 

6.100 

495 

0 

990 

1.000 

112 

8 

6.100 

6.200 

502 

8 

1.000 

1.100 

120 

0 

6.200 

6,300 

510 

0 

1.100 

1.200 

127 

8 

6.300 

6.400 

517 

8 

1.200 

1.300 

135 

0 

6.400 

6.500 

525 

0 

1.300 

1.400 

142 

8 

6.500 

6.600 

532 

8 

1,400 

1.500 

150 

0 

6.600 

6,700 

540 

0 

1,500 

1,600 

157 

S 

6.700 

6.800 

547 

8 

1,600 

1.700 

165 

0 

6.800 

6,900 

555 

0 

1,700 

1.800 

172 

8 

6.900 

7.000 

562 

8 

1.800 

1.900 

180 

0 

7.000 

7,100 

570 

0 

1.900 

2.000 

187 

8 

1 7.100 

7.200 

577 

8 

2,000 

2.100 

195 

0 

7,200 

7.300 

585 

0 

2.100 

2.200 

202 

8 

7.300 

7,400 

592 

8 

2.200 

2,300 

210 

0 

7.400 

7.500 

600 

0 

2.300 

2.400 

217 

8 

7.500 

7.750 

615 

0 

2.400 

2.500 

225 

0 

7.750 

8.000 

630 

0 

2,500 

2.600 

232 

8 

8.000 

8,250 

645 

0 

2,600 

2.700 

240 

0 

8.250 

8.500 

660 

0 

2,700 

2,800 

247 

8 

8,500 

8,750 

, 675 

0 

2.800 

2.900 

255 

0 

8.750 

9,000 

690 

0 

2.900 

3,000 

262 

8 

9,000 

9.250 

705 

0 

3,000 

3.100 

270 

0 

9.250 

9.500 

720 

0 

3.100 

3,200 

277 

8 

9.500 

9.750 

735 

0 

3,200 

3.300 

285 

0 

9.7.50 

10.000 

750 

0 

3.300 

3.400 

292 

8 

10,000 

10.500 

772 

8 

3.400 

3.500 

300 

0 

10.500 

11.000 

795 

0 

3,500 

3.600 

307 

8 

11,000 

11.500 

817 

8 

3,600 

3.700 

315 

0 

11,500 

12.000 

840 

0 

3,700 

3.800 

322 

8 

12,000 

12.500 

862 

8 

3,800 

3.900 

330 

0 

12..500 

13,000 

885 

0 

3.900 

4.000 

337 

8 

13.000 

13.500 

907 

8 

4.000 

4.100 

345 

0 

13,500 

14,000 

930 

0 

4,100 

4.200 

352 

8 

14,000 

14,500 

952 

8 

4,200 

4,300 

360 

0 

14,.500 

15,000 

975 

0 

4,300 

4,400 

367 

8 

15.000 

15,500 

997 

8 

4,400 

4.500 

375 

0 

15,500 

16,000 

1,020 

0 

4,500 

4.600 

382 

8 

16.000 

16.500 

1,042 

8 

4.600 

4,700 

390 

0 

16.500 

17,000 

1,065 

0 

4,700 

4,800 

397 

8 

17,000 

17.500 

1.087 

8 
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When the 
amount 
or value of 
the sub¬ 
ject-matter 
exceeds— 

But does 

not 

exceed— 

Proper fee. 

When the 
amount 

Dr value of 
the sub¬ 
ject-matter 
exceeds— 

But does 
not 

exceed— 

Proper fee. 

1 

Rs. 

17.500 
18,000 

18.500 
19.000 

19.500 
20,000 
21.000 
22.000 , 
23,000 ' 
24,000 
25,000 
26.COO 
27,000 
28.000 
29,000 
30.000 
31.000 
32.000 
33.000 
34.000 
35.000 
36.000 
37.000 
38,000 
39.000 
40,000 
41.000 
42,000 
43.000 
44,000 
45,000 
46,000 
47,000 

\ 

' Rs. 

18,000 

18.500 
19.000 

19.500 i 
20.000 
21.000 
22.000 
23.000 
24.000 
25.000 
26.000 
27,000 
28,000 ' 
29.000 
30.000 
31,000 
32.000 
33.000 
34.000 
35.000 
36.000 
37.000 
38.000 
39.000 
40.000 
41.000 
42.000 
43.000 
44.000 
45.000 
46,000 
47.000 
48,000 

Rs. A. 

1,110 0 
1,132 8 

1,155 0 

1,177 8 

1,200 0 
1,230 0 

1.260 0 
1,290 0 

I..320 0 

1.350 0 

1,380 0 

1,410 0 

1,440 0 

1,470 0 

1,500 0 

1,530 0 

1.560 0 

1,590 0 

1,620 0 
1.650 0 

1.680 0 
1,710 0 

1,740 0 

1,770 0 

1,800 0 
1,830 0 

1,860 0 
1,890 0 

1,920 0 

1,950 0 

1.980 0 

2,010 0 
2,040 0 

Rs. 

48.000 

49.C00 

50.000 

55,000 

60,000 

65.000 

70.000 

75,000 

80.000 

85.000 

90.000 

95,000 

1,00.000 

1,05,000 

1,10,000 

1,15,000 

1.20.000 

1,25.000 

1.30.000 

1.35,000 

1,40.000 

1.45,000 

1,50,000 

1,55,000 

1,60,000 

1,65,000 

1,70,000 

1.75,000 

1.80.000 

1.85.000 

1.90,000 

1,95,000 

2,00,000 

1 

1 

Rs. 

49,000 

1 50,000 

55,000 
60,000 
65,000 
70,000 

75 000 
80,000 
85.000 
90.000 
95.000 
1,00,000 
1.05.000 
1,10.000 
1,15,000 
1,20,000 ' 
1,25,000 i 
1.30,000 i 
1,35,000 ! 

1,40.000 
1,45,000 
1.50,000 
1,55,000 
1,60.000 

1,65,000 
1,70,000 
1.75.000 

1,80.000 
1,85,000 
1,90,000 
1,95,000 
2,00.000 
2,05,000 

Rs. A. 

2,070 0 

2,100 0 
2.137 8 

2.175 0 

2.212 8 
2.250 0 

2,287 8 

2.325 0 

2.362 8 

2,400 0 

2,437 8 

2.475 0 

2.512 8 

2.550 0 

2.587 8 

2.625 0 

2.662 8 
2,700 0 

2,737 8 

2,775 0 

2,812 8 
2.850 0 

2,887 8 

2.925 0 

2,962 8 

3,000 0 

3,057 8 

3 075 0 

3,112 8 

3,150 0 

3,187 8 

3,225 0 

3,262 8 


and the fee increases at the rate of thirty-seven rupees eijiht annas 
for every five thousand rupees, or part thereof, up to a maximum fee of 
ten thousand rupees, for example—- 


Rs. 

Rs. 

A 

3 .00,000 

4,012 

8 

4,00,000 

4,762 

8 

5,00,000 

5,512 

8 

6 .00,000 

6,262 

8 

7.00.000 

7.012 

8 

8 ,00,000 

7.762 

8 

9,00.000 

8,512 

8 

10 .00.000 

9.262 

8 

11 ,00,000 

10,000 

0 
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III.— BENGAL ACT NO. VI OF 1922. 

THE BENGAL COURT-FEES (AMENDMENT NO. II) ACT, 1922. 

[Published in the Calcutta Gazette of the 26th July, 1922.] 

An Act further to amend the Court-Fees Act. 1870. zAth reference to the 

scale of Court-fees in Bengal. 

VVhereas it is necessary further to amend the Court-Fees Act, 1870, 
in its application to Bengal in the manner hereinafter appearing; 

It is hereby enacted as follows:— 

1. (1) This Act may be called The Benc.^l Court-Fees (Amendment 
No. II) Act, 1922. 

(2) It extends to the whole of Bengal. 

2. In Article 1 in the first schedule to the Court-Fees Act. 1870 [as 
amended by the Bengal Court-Fees (Amendment) Act. 1922], hereinafter 
referred to as the said Act,— 

(a) the commas before and after the word “pleading” in the first 
column shall be omitted, 

(b) for the words “in value” in the first entry in the second column 
the words “or value” shall be substituted, and 

(c) the word “and” between the third and fourth entries in the 
second column shall be omitted. 

3. (1) In the second column of Articles 11 and 12 in the first schedule 
to the said Act,— 

(o) for the words “but does not exceed ten thousand rupees” the 
words “on such amount or value up to ten thousand rupees” shall be substi¬ 
tuted. 

(6) for the words “for the portion”, wherever they occur, the 
words "on the portion” shall be substituted, 

(c) the words “but does not exceed fifty thousand rupees” and the 
words “but does not exceed a lakh of rupees” shall be omitted, and 

(d) after the words “in excess of ten thousand rupees” the words 
“up to fifty thousand rupees” and after the words "in excess of fifty 
thousand rupees” the words “up to a lakh of rupees” shall be added. 

(2) In the third column of Article 11 in the first schedule to the 
said Act, the words “on such amount or value”, wherever they occur, shall 
be omitted. 

4. The amendments set forth in sections 2 and 3 shall be deemed to 
have been made with effect from the commencement of the Bengal Court- 
Fees (Amendment) Act, 1922. 

IV.—BIHAR AND ORISSA ACT NO. II OF 1922. 

THE BIHAR AND ORISSA COURT-FEES (AMENDMENT) ACT, 1922. 

[The Assent of the Governor-General to this Act was published in the 

Bihar and Orissa Gazette extraordinary of the 21st August, 1922.] 

An Act to amend the Court-Fees Act, 187D. 

WuEREAS it is expedient to amend the Court-Fees Act, 1870, in its appli¬ 
cation to the Province of Bihar and Orissa in the manner hereinafter 
appearing; 

It is hereby enacted as follows:— 

1. (1) This Act may be called The Bihar and Orissa Court-Fees 
<Amendment) Act, 1922. 
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(2) It extends to the whole of Bihar and Orissa including the Santal 
Parganas. 

(3) It shall come into force on the 24th day of August, 1922. 

2. In paragraph 3 of section 4 of the Court-Fees Act, 1870, as amended 
by subsequent legislation and hereinafter called the principal Act, for the 
word “two” shall be substituted the word “one”. 

3. In clause (o) of section 7 (v) of the principal Act, for the word 

“ten” shall be substituted the word “twenty” and in clause (&) of the said 
section for the word “five” shall be substituted the word “ten”. 

4. In section 17 of the principal Act, after the words “of appeal” in 

both places where they occur the words “or of cross-objection” shall be 

inserted. 

5. In section 18 of the principal Act, for the words “a fee of eight 

annas” the words “a fee of twelve annas” shall be substituted. 

6 . In item vHi of section 19 of the principal Act, for the words “one 
thousand rupees” the words “two thousand rupees” shall be substituted. 


7 . (1) In Article 1 of Schedule I of the principal Act, for the entry 
in the first column the following entry shall be substituted, namely; 

“(1) Plaint, written statement, pleading, a set-off, or counter-claim 
or memorandum of appeal or of cross-objection, not otherwise provided for 
in this Act, presented to any Civil or Revenue Court except those mentioned 

in section 3.” 

(2) For the “proper fees” set out in the third column of the said 
Schedule I and shown opposite Article 1 in Schedule A of this Act, the 
“proper fees” shown against them in the second column of the said 

Schedule A shall be substituted. 

(3) The proviso in Article 1 of the said Schedule I shall be omitted. 

8 . For the “proper fees” set out in Schedule I of the principal Act for 
Articles 6, 7, 8 and 9 and shown in Schedule A of this Act, the “proper 
fees” shown against them in the second column of the said Schedule A shall 

be substituted. 


9. For the entries above the proviso in the second column and for 
the entries in the third column, in Article 11 of Schedule I of the principal 
Act, the following shall be substituted, namely;— 


"When the amount or value of the 
properly in respect of which the 
grant of probate or letters is made 
exceeds two thousand rupees, on 
such amount or value up to ten 
thousand rupees, 

and 

when such amount or value exceeds 
ten thousand rupees, on the portion 
of such amount or value which is in 
excess of ten thousand rupees up to 
fifty thousand rupees, 

and 

when such amount or value exceeds 
fifty thousand rupees, on the por¬ 
tion of such amount or value which 
is in excess of fifty thousand rupees 
up to one lakh of rupees, 

and 

when such amount or value exceeds a 
lakh of rupees, on the portion of 
such amount or value which is in 
gxcess of one lakh of rupees. 


Two per centum. 


Three per centum. 


Four per centum. 


Five per centum. * 

s 
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10. For the entry in the second column of Article 12 of Schedule I 
of the principal Act, and for the first parag^raph in the third column of 
the said Article, the following^ shall be substituted, namely:— 

'*V\hen the amount or value of any Two per centum, and on the amount 
debtor security specified in the or value of any debt or security to 

certificate under section 8 of the which the certificate is extended 

Act exceeds one thousand rupees, under section 10 of the Act, three 

on such amount or value up to ten per centum, 

thousand rupees, 

and 

when such amount or value exceeds Three per centum, and on the amount 
ten thousand rupees, on the portion or value of any debt or security 

of such amount or value which is to which the certificate is extended 

in excess of ten thousand rupees under section 10 of the Act, four- 

up to fifty thousand rupees, and-a-half per centum. 

and 

when such amount or value exceeds Four per centum, and on the amount 
fifty thousand rupees, on the por- or value of any debt or security to 

tion of such amount or value which which the certificate is extended 

is in excess of fifty thousand rupees under section 10 of the Act, six per 
up to one lakh of rupees, centum. 

and 

when such amo»mt or value exceeds Five per centum, and on the amount 

a lakh of rupees, on the portion of or value of any debt or security to 

such amount or value which is in which the certificate is extended 

excess of one lakh of rupees. under section 10 of the Act, seven- 

and-a-half per centum.” 

11. For the table of rates of ad valorem fees annexed to Schedule I 
of the principal Act, the table set forth in Schedule B of this Act shall be 
substituted. 

12. (1) In the first column of the said Schedule II after the words 
“memorandum of appeal” in Articles 5, 11, 17, 20 and 21 the words “or of 
cross-objection” shall be inserted. 

(2) For the “proper fees” set out in the said Schedule II, and shown 
in Schedule C of this Act, the “proper fees” shown against them in the 
second column of the said Schedule C shall be substituted. 

13. Nothing in this Act shall apply to any probate, letters of adminis¬ 
tration or certificate under the Succession Certificate Act, 1889, in respect 
of which the fee payable under the law for the time being in force has 
been paid prior to the commencement of this Act, but which have not 
issued. 

SCHEDULE A. 

[5‘^£r Ss. 7 (3) and 8 of the Bihar and Orissa Court-Fees (Amendment) 

Act, 1922.1 



f Twelve annas ., One rupee. 

Five rupees .. Seven rupees and eight annas. 

Ten rupees .. Fifteen rupees. 

Fifteen rupees .. Twenty-two rupees'and eight 

Article 1 .. ^ annas. 

Twenty rupees .. Thirty rupees. 

Twenty-five rupees .. Thirty-seven rupees and eight 

annas. 


XX 


The Court-Fees Act, 1870 


[App. 


Proper fees set out in Schedule I of the 

principal Act. 


Proper fees to be 
substituted. 


Article 6 


Article 7 


Article 8 


Article 9 


Four annas 
Eight annas 
One rupee 
Eight annas 
One rupee 
Four rupees 

The amount of the duty 
chargeable on the origi¬ 
nal. 

Eight annas 
Eight annas 


Six annas. 

Twelve annas. 

One rupee and eight annas. 
Twelve annas. 

One rupee and eight annas. 

Six rupees. 

One and a half times the 
amount of the duty charge¬ 
able on the original. 

Twelve annas. 

Twelve annas. 


SCHEDULE B. 

Table of Rates of Ad valorem Fees leviable on the institution of Suits. 
{See S. 11 of the Bihar and Orissa Court-Fees (Amendment) Act, 1922.] 



Rs. 


5 

10 

15 

20 

25 

30 

35 

40 

45 

50 

55 

60 

65 

70 

75 

80 

85 

90 

95 

100 

no 

120 

130 

140 

150 

160 

170 


Rs. 


5 

10 

15 

20 

25 

30 

35 

40 

45 

50 

55 

60 

65 

70 

75 

80 

85 

90 

95 

100 

no 

120 

130 

140 

150 

160 

170 

180 


Proper fee. 


When the 
amount or 
value of 
the sub¬ 
ject-matter 
exceeds— 


But docs 
not 

exceed— 


Proper fee 



Rs. 

180 

190 

200 

210 

220 

230 

240 

250 

260 

270 

280 

290 

300 

310 

320 

330 

340 

350 

360 

370 

380 

390 

400 

410 

420 

430 

440 

450 


Rs. 

I90 

200 

210 

220 

230 

240 

250 

260 

270 

280 

290 

300 

310 

320 

330 

340 

350 

360 

370 

380 

390 

400 

410 

420 

430 

440 

450 

460 


Rs. A 

16 8 

17 8 

18 8 

19 8 

20 8 
21 8 
22 8 

23 8 

24 8 

25 8 

26 8 

27 8 

28 8 

29 8 

30 8 

31 8 

32 8 

33 8 

34 8 

35 8 

36 8 

37 8 

38 8 

39 8 

40 8 

41 8 

42 8 

43 8 
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When the 
amount or 
value of 
the sub¬ 
ject-matter 
exceeds— 


But does 

not Proper fee 

exceed— 


VN^hen the 
amount or 
value of 
the sub¬ 
ject-matter 
exceeds— 


But docs 
not 

exceed— 


Proper fee 


830 



940 


Rs. 

470 

4S0 

490 

50o 

510 

520 

530 

540 

550 

560 

570 

580 

590 

600 

610 

620 

630 

640 

650 

660 

670 

680 

690 

700 

710 

720 

730 

740 

750 

760 

770 

780 

790 

800 

810 

820 

830 

840 

850 

860 

870 

880 

890 

900 

910 

920 

930 

940 

950 

960 

970 

980 


Rs. 

A. 

Rs. 

44 

8 

980 

45 

8 

990 

46 

8 

1,000 

47 

8 

1,100 

48 

8 

1,200 

49 

8 

1,300 

50 

8 

1,400 

51 

8 

1,500 

52 

8 

1.600 

53 

8 

1.700 

54 

8 

1.800 

55 

8 

1.900 

56 

8 

2.000 

57 

8 

2,100 

58 

8 

2.200 

59 

8 

2.300 

60 

8 

2,400 

61 

8 

2.500 

62 

8 

2.600 

63 

8 

2,700 

64 

8 

2,800 

65 

8 

2.900 

66 

8 

3.000 

67 

8 

3,100 

68 

8 

3.200 

69 

8 

3.300 

70 

8 

3,400 

71 

8 

3.500 

72 

8 

3,600 

73 

8 

3.700 

74 

8 

3,800 

75 

8 

3,900 

76 

8 

4.000 

77 

8 

4,100 

78 

8 

4,200 

79 

8 

4,300 

80 

8 

4,400 

81 

8 

4,500 

82 

8 

4,600 

83 

8 

4.700 

84 

8 

4,800 

85 

8 

4.900 

86 

8 

5.000 

87 

8 

5.250 

88 

8 

.5.500 

89 

8 

5.750 

90 

8 

6,000 

91 

8 

6,250 

92 

8 

6,500 

93 

8 

6.750 

94 

8 

7.000 

95 

8 

7,250 


Rs. 

900 

1.000 

MOO 

1,200 

1.300 

1.400 

1.500 
1,600 

1.700 
1.800 

1.900 
2.000 
2.100 
2.200 

2.300 

2.400 

2.500 
2,600 

2.700 
2,800 

2.900 
3.000 

3.100 

3.200 

3.300 

3.400 

3.500 

3.600 

3.700 

3.800 

3.900 
4.000 

4.100 

4.200 

4.300 

4.400 

4.500 

4.600 

4.700 

4.800 

4.900 
5.000 
5 250 

5.500 

5.750 

6,000 

6.250 

6.500 

6.750 
7.000 

7.250 

7.500 


Rs. .\. 

96 8 

97 8 

105 0 
112 8 
120 0 
127 8 
135 0 

142 8 
150 0 
157 8 
165 0 
172 8 
180 0 
187 8 
195 0 
202 8 
210 0 
217 8 
225 0 
232 8 
240 0 
247 8 
255 0 
262 8 
270 0 
277 8 
285 0 
292 8 
300 0 
307 8 
315 0 
322 8 
330 0 
337 8 
345 0 
352 8 
360 0 
367 8 
375 0 
382 8 
390 0 
397 8 
412 8 
427 8 
442 8 
457 8 
472 8 
487 8 
502 8 
517 8 
532 8 
547 8 
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When the 
amount or 
value of 
the sub¬ 
ject-matter 
exceeds— 


Rs. 

7.500 

7.750 

8,000 

8.250 

8.500 

8.750 
9,000 

9.250 

9.500 

9.750 

10,000 

10.500 

11,000 

11.500 

12,000 

12.500 
13,000 

13.500 
14,000 

14.500 
15,000 

15.500 
16,000 

16.500 
17.000 

17.500 
18,000 

18.500 
19,000 

19.500 
20,000 
21.000 
22,000 
23,000 
24,000 
25,000 
26.000 
27.000 
28,000 
29,000 
30,000 


But does 
not 

exceed— 

Proper fee. 

When the 
amount or 
value of 
the sub¬ 
ject-matter 
exceeds— 

f 

But does 
not 

exceed— 

4 

Proper fee. 



4 

4 



R-. 

Rs. i 


Rs. 

Rs. 

Rs. 

A. 

7,750 

562 

8 

32,000 

34,000 

1,507 

8 

8.000 

577 

8 

34,000 

36.000 

1,537 

8 

8,250 

592 

8 

36,000 

38.000 

1,567 

8 

8,500 

607 

8 

38,000 

40,000 1 

1,597 

8 

8,750 

62? 

8 

40,000 

42.000 

1,627 

8 

9.000 

637 

8 

42,000 

44.000 

1,657 

8 

9.250 

652 

8 

44,000 

46.000 

1,687 

8 

9.500 

667 

8 

46,000 

48,000 

1,717 

8 

9.750 

682 

8 

48.000 

50,000 

1,747 

8 

lO.OOO 

697 

8 

50.000 

55.000 

1,785 

0 

10.500 

720 

0 

55,000 

60,000 

1,822 

8 

11.000 

742 

8 

60.000 

65,000 

1,860 

0 

n.soo 

765 

0 

65.000 

70.000 

1.897 

8 

12.000 1 

787 

8 

70.000 

75.000 

1,935 

0 

12,500 ! 

810 

0 

75.000 

80.000 

1.972 

8 

13-000 ' 

832 

8 

80.000 

85,000 

2,010 

0 

13.500 

855 

0 

85.000 

90.000 

2.047 

8 

14 000 

877 

8 

90.000 

95,000 

2,085 

0 

14,500 

900 

0 

95,000 

1 ,00.000 

2.122 

8 

15.000 

922 

8 

1 .00,000 

1,05.000 

2.160 

0 

15,500 

945 

0 

1.05,000 

1 ,10,000 

2,197 

8 

16.000 

967 

8 

1 ,10.000 

1,15.000 

2.235 

0 

16,500 

990 

0 

1,15.000 

1 ,20,000 

2.272 

8 

17,000 

1,012 

8 

1 .20,000 

1,25.000 

2,310 

0 

17,500 

1,035 

0 

1,25.000 

1.30,000 

2,347 

8 

18,000 

1,057 

8 

1.30,000 

1.35,000 

2.385 

0 

18,500 

1,080 

0 

1.35,000 

1,40,000 

2,422 

8 

19.000 

1,102 

8 

1.40.000 

1,45,000 

2.460 

0 

19,500 

1,125 

0 

1,45,000 

1,50,000 

2,497 

8 

20,000 

1,147 

8 ! 

1.50.000 

1.55,000 

2,535 

0 

21,000 

1,177 

8 

1,55,000 

1.60,000 

2,572 

8 

22.000 

1,207 

8 

1,60.000 

1,65,000 

2.610 

0 

23.000 

1,237 

8 

1,65.000 

1,70,000 

2,647 

8 

24,000 

1,267 

8 

1,70.000 

1,75,000 

2.685 

0 

25,000 

1.297 

8 

1,75,000 

.1,80,000 

2,722 

8 

26,000 

1,327 

8 

1.80.000 

1.85,000 

' 2.760 

0 

27.000 

1.357 

8 

1.85,000 

1,90,000 

2.797 

8 

28,000 

1,387 

8 

1,90,000 

1.95,000 

2.835 

0 

29,000 

1.417 


1,95.000 

2 ,00.000 

2.872 

8 

30.000 

1,447 


2 ,00,000 

2,05,000 

2,910 

0 

32,000 

1,477 

1 







and the fee increases at the rate of thirty-seven rupees eight annas 
for every five thousand rupees, or part thereof, for example, when the 
amount or value of the subject-matter exceeds 

Rs 

3,00,000 .... 3,660 


4,00.000 

5,00,000 

6,00.000 

7,00,000 

8,00.000 

9.00,000 

10,00,000 

11 , 00,000 


4.410 
5,160 

5.910 
6.660 

7.410 
8,160 

8.910 
9,660 
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SCHEDULE C. 

[5*^^ S. 12 (4) of the Bihar and Orissa Court-Fees (Amendment) Act, 1922.] 


Proper fees set out in Schedule II of the 

principal Act. 


Proper fees to be 
substituted. 


Article 1 


Article 1-A 


Article 10 


Article 11 

Article 12 
Article 14 
Articles 17, 
and 19. 
a\rticles 20 
21 . 


r 

I 


r 

1 


18 

and 


One anna 

9 • 

Eight annas 


One rupee 

• # 

Two rupees 

• » 

Twelve annas in 

addition 

to any fee levied on the 

application under clause 

(a), clause (6) 

Or clause 

(rf) of Article 
Schedule. 

1 of this 

Eight annas 


One rupee 


Two rupees 


Eight annas 


Two rupees 


Five rupees 


Five rupees 


Ten rupees 


Twenty rupees. 

• # 


Two annas. 

Twelve annas. 

One rupee and eight annas. 

Three rupees. 

One rupee in addition to any 
fee levied on the application 
under clause (a), clause (&) 
or clause (</) of Article 1 of 
this Schedule. 


One rupee. 
Two rupees. 
Three rupees 

One rupee. 
Four rupees. 


X cn 1 upcca. 

Fifteen rupees, 
Thirty rupees. 


V.—BOMBAY ACT NO. II OF 1932. 

(First published, after having received the assent of the Governor-General, 
in the Bombay Government Gazette on the 30th March, 1932.) 

An Act to provide for the levy of a duty on consumption of electrical energy 
for the purpose of lights and fans in the Presidency of Bombay 
and to amend the Court-Fees Act, 1870, and the Indian Stamp 
Act, 1899, in their application to the said Presidency. 

Whereas it is expedient to provide for the levy of a duty on consump¬ 
tion of electrical energy for the purpose of lights and fans in the Presidency 
of Bombay and to amend the Court-Fees Act, 1870, and the Indian Stamp 
Act, 1899, in their application to the said Presidency for the purposes herein¬ 
after appearing; and whereas the previous sanction of the Governor-General 
required by sub-section (3) of section 80-A of the Government of India Act 
and the previous sanction of the Governor required by section 80-C of the 
said Act have been obtained for the passing of this Act; 

It is hereby enacted as follows: 

Part I.— Preliminary. 

I 

1. This Act may be called The Bombay Finance Act, 1932. 

2. (1) Except where it is otherwise provided in this Act, this Act 
extends to the whole of the Presidency of Bombay. 

(2) It shall come into force on the 1st day of April, 1932. 
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(3) This section and sections 3 to 15 containing Parts II. Ill and 
IV shall remain in operation for one year from the date on which this Act 
comes into force. 

♦ * * * 

Part III.— Court-fees. 

12. In section 7 of the Court-Fees Act, 1870, in its application to the 
Presidency of Bombay, in this Part referred to as the said Act,— 

(o) to clause (d) of paragraph (iv) the words “or other consequen¬ 
tial relief” shall be added; 

(6) after the word “appeal” in paragraph (iv) the words “with a 
minimum fee of rupees five in the case of suits falling under clause (c)" 
shall be inserted; and 

(c) in clauses (1), (2) and (3) of the proviso to paragraph (z') 
for the words “five," “ten” and “ten” the words “seven and a half,’' 
“fifteen” and “fifteen,” shall respectively, be substituted. 

13. For Articles 1. 8, 11, 12 and 12-A of, and the Table of Rates of 
ad valorem fees in Schedule I to the said Act the following shall be substi¬ 
tuted, namely :— 

SCHEDULE I. 

Ad Valorem Fees. 


Number. 


Proper Fee. 


1. Plaint, written 
statement, pleading, a 
set-off or counter-claim! 
or memorandum of 
appeal (not otherwise 
provided for in this 
Act) or of cross-objec¬ 
tion presented to any 
(Tivil or Revenue Court 
except those mention¬ 
ed in section 3. 


When the amount or value 
of the subject-matter in 
dispute does not exceed 
five rupees. 

When such amount or value 
exceeds five rupees, for 
every five rupees, or part 
thereof, in excess of five 
rupees, up to one hundred 
rupees. 

When such amount or value 
exceeds one hundred 
rupees, for every ten 
rupees, or part thereof, in 
excess of one hundred 
rupees, up to one thou¬ 
sand rupees. 

When such amount or value 
exceeds one thousand 
rupees, for every one 
hundred rupees, or pan 
thereof, in excess of one 
thousand rupees, up to five 
thousand rupees. 

When such amount or value 
exceeds five thousand 
rupees, for every two 
hundred and fifty rupees, 
or part thereof, in excess 
of five thousand rupees, up 
to ten thousand rupees. 


Six annas 


Six annas. 


Twelve annas 


Five rupees 


Fifteen rupees 
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Number. 


Proper Fee. 


1. Plaint, 
statement, etc. 


written 

-Concld' 


8 . Copy of any docu¬ 
ment liable to stamp- 
duty under the Indian 
Stamp Act, 1899, when 
left by any party to a 
suit or proceeding in 
place of the original 
withdrawn. 

H. Probate of a will 
or letters of adminis¬ 
tration with or with¬ 
out will annexed. 


When such amount or value 
exceeds ten thousand 
rupees, for every five 

hundred rupees, or part 
thereof, in cxcesss of ten 
thousand rupees, up to 
twenty thousand rupees. 

When such amount or value 
exceeds twenty thousand 
rupees, for every one 

thousand rupees, or part 
thereof, in excess of 

twenty thousand rupees, 
up to thirty thousand 
rupees. 

W'hen such amount or value 
exceeds thirty thousand 
rupees, for every two 

thousand rupees, or part 
thereof, in excess of thirty' 
thoiisand rupees, up to fifty 
thousand rupees. 

When such amount or value 
exceeds fifty thousand 
rupees, for every five 

thousand rupees, or part 
thereof, in excess of fifty 
thousand rupees: 

Provided that the maximum 


fee leviable on 
memorandum 
shall be ten 
rupees. 


a plaint or 
of appeal 
thousand 


Twenty-two rupees 
and eight annas. 


Thirty- rupees 


Thirty rupees 


Thirty rupees 


(o)—When the stamp-duty iThc amount of the 
chargeable on the original I duty chargeable on 
does not exceed one rupee. « the original. 


(t)—In any other case. 

When the amount or value of 
the property in respect of 
which the grant of probate 
or letters is made exceeds 
one thousand rupees, on the 
part of the amount or value 
in excess of one thousand 
rupees, tip to ten thousand 
rupees. 

When the amount or value of 
the property in respect of 
which the grant of probate 
or letters is made exceeds 


One rupee. 

Two per centum. 


Three per centum 
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Number. 


11. Probate of 
will, etc.— Contd. 


ten thousand rupees, on 
the part of the amount or 
value in excess of ten 
thousand rupees, up to fifty 
thousand rupees. 

When the amount or value of 
the property in respect of 
which the grant of probate 
or letters is made exceeds 
fifty thousand rupees, on 
the part of the amount or 
value in excess of fifty 
thousand rupees, up to one 
lakh of rupees. 


Proper Fee. 


Four per centum 


When the amount or value 
of the property in respect 
of which the grant of pro¬ 
bate or letters is made 
exceeds one lakh of rupees, 
on the part of the amount 
or value in excess of one 
lakh of rupees, up to two 
lakhs of rupees. 

When the amount or value 
of the property in respect 
of which the grant of pro¬ 
bate or letters is made 
exceeds two lakhs of 
rupees, on the part of the 
amount or value in excess 
of two lakhs of rupees, up 
to two lakhs and fifty 
thousand rupees. 


Four and a half per 
centum. 


Five per centum. 


When the amount or value of 
the property in respect of 
which the grant of probate 
or letters is made exceeds 
two lakhs and fifty thou¬ 
sand rupees, on the part of 
the amount or value in 
excess of two lakhs and 
fifty thousand rupees, up to 
three lakhs of rupees. 

When the amount or value of 
the property in respect of 
which the grant of probate 
or letters is made exceeds 
three lakhs of rupees, on 
the part of the amount or 
value in excess of three 
lakhs of rupees, up to four 
lakhs of rupees. 


Five and a half pe*" 
centum. 


Six per centum. 


When the amount or value of 
the property in respect of 
which the grant of probate 


Six and a 
centum. 


half pc** 
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. Number. 


Proper Fee. 


II. Probate of 
win, etc.— Concld. 


or letters is made exceeds 
four lakhs of rupees, on 
the part of the amount or 
value in excess of four 
lakhs of rupees, up to five 
lakhs of rupees. 

When the amount or value of 
the property in respect of 
which the grant of probate 
or letters is made exceeds 
five lakhs of rupees, on the 
part of the amount or value 
in excess of five lakhs of 
rupees: 

Provided that when, after 
the grant of a certificate 
under Part X of the Indian 
Succession Act, 1925 or 

under Bomb.ay Regulation 
of 1827, in respect 
of any property included in 
an estate, a grant of pro¬ 
bate or letters of adminis¬ 
tration is made in respect 
of the same estate, the fee 
payable in respect of the 
latter grant shall be reduc¬ 
ed by the amount of the 
fee paid in respect of the 
former grant. 


Seven per centum 


12. Certificate under 
Part X of the Indian 
Succession Act, 1925, 


The fee leviable in the 
case of a probate 
(article 11) on the 
amount or value of 
any debt or security 
specified in the certi¬ 
ficate under section 
374 of the Act, and 
one and a half limes 
this fee on the 
amount or value of 
any debt or security 
to which the certifi¬ 
cate is extended 
under section 376 of 
the Act. 

Not e.— (1) The 
amount of a debt is 
its amount, including 
interest on the day 
on which the inclu¬ 
sion of the debt in 
the certificate is 
applied for, so far 
as such amount can 
be ascertained. 
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Number. 


12. Certificate under 
Part X, t\.Q—Concld. 


12-A, Certificate un¬ 
der Bombay Regula¬ 
tion VIII of 1827. 


Proper Fee. 


(2) Whether or not 
any power with res¬ 
pect to a security 
specified in a certi¬ 
ficate has been con¬ 
ferred under the 
Act; and where such 
a power has been so 
conferred, whether 
the power is for the 
receiving of interest 
or dividends on, or 
for the negotiation 
or transfer of the 
sectirity, or for both 
purposes, the value 
of the security is its 
market-value on the 
day on which the 
inclusion of the 
security in the certi¬ 
ficate is applied for, 
so far as such value 
can be ascertained. 

The fee leviable in the 
case of a probate 
(article II) on the 
amount or value of 
the property in res¬ 
pect of which the 
certificate is grant¬ 
ed. 


Table of Rates of ad valorem Fees leviable on the institution of Suits. 


When the 
amount or 
value of 
the sub¬ 
ject-matter 
exceeds— 


But does 1 
not 

exceed— 

Proper fee. 

When the 
amount or 
value of 
the sub¬ 
ject-matter 
exceeds— 

But does 
not 

exceed— 

Proper fee. 

j 

. 





Rs. 


Rs. 


Rs. A. 



5 

5 

10 

10 

15 

15 

20 

20 

25 

25 

30 

30 

35 

35 

40 

40 

45 

45 

50 

SO 

55 

55 

60 

60 

65 


0 6 
0 12 
1 2 
1 8 

1 14 

2 4 
2 10 

3 0 
3 6 

3 12 

4 2 
4 8 
4 14 


Rs. 

Rs. 

1 

Rs. 


65 

70 

5 

4 

70 

75 i 

5 

10 

75 

80 

6 

0 

80 

85 

6 

6 

85 

90 

6 

12 

90 

95 

7 

2 

95 

lOO 

7 

8 

100 

no 

8 

4 

110 

120 

9 

0 

120 

130 

9 

12 

130 

140 

10 

8 

A 

140 

150 

11 

4 

150 

160 

12 

0 
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When the 
amount or 
value of 
the sub¬ 
ject-matter 
exceeds— 

But does 
not 

exceed— 

Proper fee. 

When the 
amount or 
value of 
the stil)- 
iect-matter 
exceeds— 

But does 
not 

exceed— 

Rs. 

Rs. 

Rs. A. 

Rs. 

Rs. 

160 

170 

12 12 

680 

690 

170 

180 

13 8 

690 

700 

180 

' 190 

14 4 



190 

1 200 

15 0 

710 

720 

200 

210 

15 12 

720 ; 

730 

210 

220 

16 8 

730 

740 

220 

230 

17 4 

740 

750 

230 

240 

18 0 

750 

760 

240 

250 

18 12 

760 

770 

250 

260 

19 8 

770 

780 

260 

270 

20 4 

780 

790 

270 

280 

21 0 

790 

800 

280 

290 

21 12 

800 

810 

290 

300 

22 8 

810 

820 

300 

310 

23 4 

820 

830 

310 

320 

24 0 

830 

840 

320 

: 330 

24 12 

840 

850 

330 

340 

25 S 

850 

860 

340 

350 

26 4 

860 

870 

350 

360 

27 0 

870 

880 

360 

370 

27 l2 

8P0 

890 

370 

380 

28 8 

8^0 

900 

380 

390 

29 4 

900 

910 

390 

400 

30 0 

910 

920 

400 

410 

li 

920 

930 

410 

420 

31 

930 

940 

420 

430 

32 4 

940 

950 

430 

440 

33 0 

950 

960 

440 

450 

33 ,2 

960 

970 

450 

460 

34 

970 

980 

460 

470 

35 4 

980 

990 

470 

480 

36 0 

990 

1.000 

480 

490 

36 12 

1 o 

1,000 

1,100 

490 

500 

37 ^ 

1 100 

1 200 

500 

510 

38 4 

I 200 

1 300 

510 

520 

39 0 

1300 

1 400 

520 

530 

39 i2 

1400 

1,500 

530 

540 

40 ^ 

,500 

1,600 

540 

550 

41 4 

,600 

1.700 

550 

560 

42 0 

1 700 

1,800 

560 

570 

42 i2 


1.900 

570 

580 

43 8 

1.900 

\ 2.000 

580 

590 

44 4 

2.000 

M wrrm 

590 

600 

45 0 

2.100 

2.200 

600 

610 

45 i2 


2,300 

610 

620 

46 8 

2.300 

2,400 

620 

630 

47 4 

2.400 

2.500 

630 

640 

48 0 


2,600 

640 

650 

IS '1 


2,700 

650 

660 

49 ° 


2,800 

660 

670 

50 4 


2,900 

670 

9 

680 

51 0 


3,000 


xxix 


Proper fee. 


Ks. A. 

51 12 

52 8 

53 4 

54 0 

54 l2 

55 8 

56 4 

57 0 

57 

58 8 

59 4 

60 0 

60 l2 

61 8 
62 4 
63 0 

63 12 

64 8 

65 4 

66 0 
66 12 

67 8 

68 4 

69 0 

69 12 

70 8 

71 4 

72 0 

72 12 

73 8 

74 4 

75 0 

8n 0 

85 0 
90 0 
95 0 

loo 0 

105 0 
110 0 
115 0 
120 0 
125 0 
I30 0 

135 0 
140 0 
145 0 
150 0 
155 0 
160 0 
165 0 
170 0 
175 0 
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When the 
amount or 
value of 
the sub¬ 
ject-matter 
exceeds— 


Rs. 

3,000 

3.100 

3.200 

3.300 

3.400 

3.500 

3.600 

3.700 

3.800 

3.900 
4,000 

4.100 

4.200 

4.300 

4.400 

4.500 

4.600 

4.700 

4.800 

4.900 
5,000 

5.250 

5.500 

5.750 

6,000 

6.250 

6.500 

6.750 
7.000 

7.250 

7.500 

7.750 

8.000 

8.250 

8.500 

8.750 
9.000 

9.250 

9.500 

9.750 


But does 

f 

1 

When the 
amount or 
value of 
the sub¬ 
ject-matter 

But does 

not 

Proper fee. 

not 

exceed— 


exceed— 



exceeds— 



. 

4 



Rs. 

3.100 

3.200 

3.300 

3.400 

3.500 

3.600 

3.700 

3.800 

3.900 
4,000 

4.100 

4.200 

4.300 

4.400 

4.500 

4.600 

4.700 

4.800 

4.900 
5,000 

5.250 

5.500 

5.750 

6,000 

6.250 

6.500 

6.750 
7.000 

7.250 

7.500 

7.750 

8,000 

8.250 

8.500 

8.750 
9,000 

9.250 

9.500 

9.750 

10.000 


Proper fee 


Rs. A. 

180 0 
185 0 
190 0 
195 0 
200 0 
205 0 
210 0 
215 0 
220 0 
225 n 
230 0 
235 0 
240 n 
245 0 
250 0 
255 n 
260 0 
265 0 
270 0 
275 0 
290 0 
305 0 
320 0 
335 0 
350 0 
365 0 
380 0 
395 0 
410 0 
425 0 
440 0 
455 0 
470 0 
485 0 
500 0 
515 0 
530 0 
545 0 
560 0 
575 0 


Rs. 

10,000 

10.500 

11,000 

11.500 

12,000 

12.500 
13.000 

13.500 
14,000 

14.500 
15,000 

15.500 
16,000 

16.500 
17,000 

17.500 
18,000 

18.500 
19,000 

19.500 
20.000 
21.000 
22,000 
23,000 
24,000 
25.000 
26.000 
27.000 
28.000 
29,000 
30,000 
32.000 
34,000 
36,000 
38.000 
40.000 
42.000 
44,000 
46.000 
48,000 


Rs. 

10.500 

11,000 

11.500 

12,000 

12.500 
13,000 

13.500 
14.000 

14.500 
1 5.000 

15.500 
16,000 

16.500 
17,000 

17.500 
18,000 

18.500 
19,000 

19.500 
20,000 
21,000 
22,000 
23,000 
24,000 
25,000 
26.000 
27,000 
28.000 
29.000 
30.000 
32,000 
34,000 
36.000 
38.000 
40.000 
42,000 
44,000 
46,000 
48,000 
50.000 


Rs. A. 


597 

620 

642 

665 

687 

710 

732 

755 

777 

800 

822 

845 

867 

890 

912 

935 

957 

980 

1,002 

1,C25 

1,055 

1.085 

1,115 

1,145 

1.175 

1,205 

1,235 

1,265 

1,295 

1,325 

1,355 

1,385 

1,415 

1,445 

1.475 

1,505 

1.535 

1.565 

1.595 

1.625 


8 

0 

8 

0 

8 

0 

8 

0 

8 

0 

8 

0 

8 

0 

8 

0 

8 

0 

8 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 


and the fee increases at 
rupees, or part thereof, 
example— 

Rs. 

1,00,000 

2,00,000 

3,00.000 

4.00.000 

5,00,000 

6 , 00,000 

7.00,000 

8,00,000 


the rate of thirty rupees for every five thousand 
up to a maximum of ten thousand rupees, or 


Rs 

1.925 

2.525 

3.125 
3.725 
4,325 

4.925 

5.525 

6.125 


A 

0 

0 

0 

0 

0 

0 

0 

0 


Rs. 

9,00,000 

10 . 00,000 

11.00,000 

12 , 00,000 

13,00,000 

14.00,000 

15,00,000 


Rs. 

6.725 
7,325 
7.925 
8,525 
9,125 

9.725 

10,000 


A, 

0 

o 

0 

0 

0 

0 

o 
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14. For Articles 1, 6, 7, 12, 14, 17, 18. 19, 20 and 21 of Schedule II 
to the said Act the following shall be substituted, namely:— 

SCHEDULE II. 

Fixed Fees. 


Number. 


Proper Fee. 


1. Application 
petition. 


(a) When presented to any 
officer of the Customs or 
Excise Department or to any 
Magistrate by any person 
having dealings with the 
Government, and when the 
subject-matter of such appli¬ 
cation relates exclusively to 
those dealings: 

or when presented to any 
officer of land-revenue by 
any person holding tempor¬ 
arily settled land under direct 
engagement with Govern¬ 
ment, and when the subject- 

' matter of the application or 
petition relates exclusively to 
such engagement; 

or when presented to any 
Municipal Commissioner 
under any Act for the time 
being in force for the con¬ 
servancy or improvement of 
any place, if the application 
or petition relates solely to 
such conservancy or im¬ 
provement : 

or when presented to any Civil 
Court other than a principal 
Civil Court of original juris¬ 
diction, or to any Court of 
Small Causes constituted 
under the Provincial Small 
Causes Courts Act, 1887, or 
to a Collector or other officer 
of revenue in relation to any 
suit or case in which the 
amount or value of the sub¬ 
ject-matter is less than fifty 
rupees, not being an applica¬ 
tion for assistance under 
section 86 of the Bombay 
Land Revenue Code, 1879: 

or when presented to any 
Civil, Criminal or Revenue 
Court, or to any Board or 
executive officer for the pur¬ 
pose of obtaining a copy or 
translation of any judgment, 
decree or order passed by 
such Court, Board or officer. 


Two annas 
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Number. 


1. Application or 
petition— Contd, 


or of any other document on 
record in such Court or 
Office. 


(ua) When presented to a 
Collector or other officer of 
revenue for assistance under 
section 86 of the Bombay 
Land Revenue Code, 1879. 


(b) When containing a com¬ 
plaint or charge of any 
offence other than an offence 
for which police-officers may, 
under the Criminal Proce¬ 
dure Code, 1898, arrest with¬ 
out warrant, and presented 
to any Criminal Court: 

or when presented to a Civil, 
Criminal or Revenue Court, 
or to a Collector, or any 
Revenue-officer having juris¬ 
diction equal or subordinate 
to a Collector, or to any 
Magistrate in his executive 
capacity and not otherwise 
provided for by this Act: 

or to deposit in Court revenue 
or rent: 

or for determination by a Court 
of the amount of compensa¬ 
tion to be paid by a landlord 
to his tenant. 

(c) When presented to a Chief 
Commissioner or other Chief 
Controlling Revenue or 
Executive Authority, or to a 
Commissioner of Revenue or 
Circuit, or to any chief officer 
charged with the executive 
administration of a Division 
and not otherwise provided 
for by this Act. 


(d) When presented to a High 
Court. 


6. Bail-bond or other 
instrument of obliga¬ 
tion given in pursuance 
of an order made by a 
Court or Magistrate 
under any section of 
the Code of Criminal 
Procedure, 1898, or the 
Code of Civil Proce- 


Proper Fee. 


Four annas. 

Eight annas. 


Two rupees. 

I 

Four rupees. 
One rupee. 


1 
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Number. 


dure, 1908, and not 
otherwise provided for 
by this Act. 

7. U nde rtaking 
under section 49 of the 
Indian Divorce Act, 
1869. 

12. Caveat. 


14. Petition in a suit 
under the Native Con¬ 
verts’ Marriage Dis¬ 
solution Act, 1866. 

17. Plaint or memo¬ 
randum of appeal in 
each of the following 
suits:— 

(i) to alter or set 
aside a summary deci¬ 
sion or order of any of 
the Civil Courts not 
established by Letters 
Patent or of any 
Revenue Court; 

( ii) to alter or cancel 
any entry in a register 
of the names of pro¬ 
prietors of revenue 
paying estates; and 

(ill) to obtain a 
declaratory decree or 
order, where no con¬ 
sequential relief is 
prayed; 


(iV) to 
alienation; 


set aside 


(v) to set aside 
decree or award; 


ivi") to set aside 
adoption; and 


an 


W hen the amount or value of 
the property involved does not 
exceed two thousand rupees. 

When the amount or value of 
the property involved exceeds 
two thousand rupees. 


When the amount or value 
of the property involved 
does not exceed five 
hundred rupees. 




J 


When the amount or value 
of the property involved 
exceeds five hundred 
rupees. 


When the amount or value of 
the property involved does 
not exceed five hundred 
rupees. 

When the amount or value of 
the property involved exceeds 
five hundred rupees. 


Proper Fee. 


One rupee. 

Five rupees. 
Ten rupees. 
Ten rupees. 


Ten rupees. 

Fifteen rupees. 

Fifteen rupees. 

Fifteen rupees. 
Ten rupees. 

Fifteen rupees. 
Fifteen rupee?. 
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Number. 


Proper Fee. 

(vti) any other suit 
where it is not possible 
to estimate at a money- 
value the subject- 

matter in dispute, and 
which is not otherwise 
provided for by this 
Act. 

18. Application— 

• 4 

1 

Fifteen rupees. 

(a) under paragraph 

17 of the Second 
Schedule to the Code 
of Civil Procedure, 
1908; 

» • 

Ten rupees. 

(6) for probate or 
letters of administra¬ 
tion or for revocation 
thereof under the 

Indian Succession Act, 

1 When the amount or value 
of the Estate does not 
exceed two thousand 

rupees. 

Two rupees. 

1925: 

(c) for a certificate 
under Part X of the 
Indian Succession Act, 

! When it exceeds two 

thousand rupees, but does 
not exceed five thousand 
rupees. 

Five rupees. 

1925, or Bombay Regu¬ 
lation VIH of 1827; 

1 When it exceeds five 

j thousand rupees. 

Ten rupees. 

(d) for opinion or 
advice or for discharge 
from a Trust, or for 
appointment of new 
Trustees, under 
sections 34, 72, 73 or 74 
of the Indian Trusts 
Act. 1882: 


Ten rupees. 

(e) for the winding 
up of a Company.under 
section 166 of the 
Indian Companies Act, 

1913; 

• « 

Ten rupees. 

(/) under R. 58 of 
Order XXI of the 
Code of Civil Pro¬ 
cedure, 1908, regarding 
a claim to attached 
property. 

When the amount or value of 
the property exceeds five 
hundred rupees. 

i 

Ten rupees. 

19. Agreement in 

writing stating a ques¬ 
tion for the opinion of 
the Court under the 
Code of Civil Pro¬ 
cedure, 1908. 

20, Every petition 

under the Indian 

• 4 

• 

• • 

Twenty rupees. 

Thirty rupees. 
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Number. 

Divorce Act, 1869, 
except petitions under 
section 4*4 of that Act 
and every memoran¬ 
dum of appeal under 
section 55 of that Act. 

21. Plaint or memo¬ 
randum of appeal 
under the Parsi 
Marriage and Divorce 
Act. 1865. 


Proper Fee. 


Thirty rupees. 


VI.—THE CENTRAL PROVINCES COURT-FEES ACT 

(I OF 1923). 

An Act to amend the Courti-Fccs Act. 1870, zcitli reference to the scale of 

Court-fees in the Central Proz'inccs. 

AVhere.\s it is necessary to revise the scale of Court-fees for the Central 
Provinces, by amendment of the Court-Fees Act, 1870. in its application to 
the Central Provinces, in the manner hereinafter appearing; 

It is hereby enacted as follows:— 

% 

1. (1) This Act may be called The Centr.al Puovi.n'ces Colrt.-Fees 
Act, 1923. 

(2) It shall come into force on such date as the Local Government 
may, by notification, appoint in this behalf and shall remain in force to the 

31st day of March, 1926. 

2. The Court-Fees Act, 1870, as amended by subseiiucnt legislation, 
shall be amended in its application to the Central Provinces, in the manner 
hereinafter provided. 

3. (1) In clause (a) of paragraph V of section 7, between the words 
“or” and “forms part” in line 4, the words “where the land” shall be inserted 

(2) In clause (5) of the same paragraph, between the words “or” 
and “forms part,” in line 3. the words “where the land" shall be inserted. 

(3) In clause (6), paragraph V of the section 7 of the said Act. for 
the word “five” the words “twelve and a half” shall be substituted. 

4. For paragraph IX of section 7, the following shall be substituted, 
namely:— 

'*%x (a) In suits against a mortgagee for the recovery* of the property 
mortgaged,— 

according to the principal money expressed to be secured by the 
instrument of mortgage; 

(6) in suits by a mortgagee to foreclose the mortgage— 
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according to the amount claimed as due at the date of presenting 
the plaint.” 

5. In paragraph XI of section 7 of the said Act, before the words "the 
amount” the word "twice” shall be inserted. 

6. In section 18 of the said Act, for the words “a fee of eight annas” 
the words “a fee of one rupee” shall be substituted. 

7. (1) From section 19 of the said Act, paragraphs III and XII shall 
be deleted. 

(2) In paragraph IX of the said section, the words “or the ascertain¬ 
ment of rights thereto or interests therein” shall be omitted. 

8. (1) For the second and third columns of Article 1 in the First 
Schedule to the said Act the following shall be substituted, namely:— 

“When the amount or value of the Seven and a half per centum of 
subject-matter in dispute does not such amount or value, 
exceed Rs. 100. 

When such amount or value exceeds Ten per centum of such amount or 
Rs. 100, but does not exceed Rs. 1,000. value. 

When such amount or value ex- Rs. 100 plus seven and a half per 
ceeds Rs. 1,000, but does not exceed centum of the amount or value in 
Rs. 5,000. excess of Rs. 1,000. 

When such amount or value ex- Rs. 400 phis six per centum of the 
ceeds Rs. 10,000, but does not exceed amount or value in excess of 
Rs. 10,000. Rs. 5,000. 

When such amount or value ex- Rs. 700 plus four and a half per 
ceeds Rs. 10,000, bu tdoes not exceed centum of the amount or value in 
Rs. 20,000. excess of Rs. 10,000. 

When such amount or value ex- Rs. 1.150 plus three per centum of 
ceeds Rs. 20,000, but does not exceed the amount or value in excess of 
Rs. 50.000. Rs. 20.000. 

When such amount or value ex- Rs. 2,050 plus two per centum of 
ceeds Rs. 50,000, but does not e.xceed the amount or value in excess of 
Rs. 1.00.000. Rs. 50.000. 

When such amount or value ex- Rs. 3,050 plus one per centum of 
ceeds Rs. 1,00,000. the amount or value in excess of 

Rs. 1,00,000. 

Provided that— 

(а) the minimum fee shall be one rupee; 

(б) the maximum fee shall be Rs. 5,000; and 

(c) fractions of an anna shall be neglected. 

9. In the third column of Article 6 in the First Schedule to the said 
Act,— 

(а) for the words "Four annas” opposite clause (a) in the first entry 
in the second column, the words “Six annas” shall be substituted; and 

(б) for the words "Eight annas” opposite clause (6) in the first entry 
in the second column, the words “Twelve annas” shall be substituted. 

10. For the entries above the proviso in the second column and for 
the entries in the third column in Article 11 in the First Schedule to the 
5aid Act, the following shall be substituted, namely:— 
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When the amount or value of the Two per centum of such amount c-r 
property in respect of which the prant value, 
of probate or letters is made exceeds 
Rs. 1,000, but docs not cx^teil 
Rs. 5.000. 

AVhen such amount or value ex- Rs. 100 [>lus two and a half per 
ceeds Rs. 5,000, but docs not exceed centum of the amount or value hi 
Rs. 10,000. excess of Rs. 5.000. 

When such amount or value exceeds Rs. 250 f'lus three per centum of 
Rs. 10,000. the amount or value in excess of 

Rs. 10.000.” 

11. For the entry in the second column of .Article 12 in the First 
Schedule to the said Act, and for the first paragraph in the third column of 
the said Article, the followinj? shall be substituted, namely:— 

"When the amount or value of any Two per centum of such amount or 
debt or security specified in the cerli- value, and three per centum of the 
ficate under section 8 of the .Act ex- amount or value of any debt or 

ceeds Rs. 1,000, but does not exceed security to which the certificate is 

Rs. 5,000. extended under section 10 of the .Act. 

When such amount or value cx- Rs. 100 plus two and a half per 

ceeds Rs. 5,000, but does not c.xceed centum of the amount or value in 

Rs. 10,000. excess of Rs. 5,000 and four and a 

half per centum of the amount or 
value of the debt or security to which 
the certificate is extended under sec¬ 
tion 10 of the Act. 

When such amount or value ex- Rs. 250 plus three per centum of 
ceeds Rs. 10,000. the amount or value in excess of 

Rs. 10,000 and seven and a half per 
centum of the amount or value of any 
debt or security to which the certi¬ 
ficate is e.xtended under section 10 of 
the Act.” 

12. The table of rates of ad ‘I'alorem fees leviable on the institution 
of suits at the end of the First Schedule to the said Act, shall be deleted. 

13. In the third column in Article 1 in the Second Schedule to the 
said Act,— 

(1) for the words “One anna” opposite clause (a) in the second 
column, the words “Two annas” shall be substituted; and 

(2) for the words “Eight annas” opposite clause (6) in the second 
column, the following shall be substituted, namely:— 

“In the case of a criminal complaint, one rupee, and in other cases, 
twelve annas.” 

14. For clauses (c) and (d) in the second column of Article 1 in 
the Second Schedule to the said Act, and for the entries opposite these 
clauses in the third column, the following shall be substituted, namely:—• 

“(c) When presented to a Commissioner of Revenue or 
to any chief officer charged with the executive administration 
of a Division and not otherwise provided for by this Act .. Two rupees. 

(d) When presented to a Chief Controlling Revenue 
Authority or Executive Authority and not otherwise provided 
for by this Act .. Four rupees- 

(c) When presented to the Court of the Judicial Com¬ 
missioner— 
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(») otherwise than under section 25 of the Provincial 
Small Causes Courts Act, 1887, or section 115 of the Code 
of Civil Procedure, 1908 

(w) under section 25 of the Provincial Small Causes 
Courts Act, 1887 

(lu) under section 115 of the Code of Civil Procedure, 
1908, and the value of the suit to which the order or decree 
relates does not exceed Rs. 1,000 

the value of the suit exceeds Rs. 1,000 


Two rupees. 
Three rupees. 


Five rupees. 
Ten rupees.” 


15. In the third column in Article 10, in the Second Schedule to the 
said Act, for the words “One rupee” opposite clause (b) in the second 
column the words “One rupee eight annas” shall be substituted. 

16. In the third column in Article 11 in the Second Schedule to the 
said Act,— 

(1) for the words “Eight annas” opposite clause (a) in the second 
column the words “Two rupees” shall be substituted; and 

(2) for the words “Two rupees” opposite clause (b) in the second 
column, the words “Four rupees” shall be substituted. 

17. (1) The words “Ten rupees” in the third column, opposite 
Article 17 in the Second Schedule to the said Act, and the bracket opposite 
that Article in the second column, shall be omitted. 

(2) In the third column, opposite the said Article:— 

(a) opposite entries (t). (n). (h0» (*^) and (t’O, the words 

“Fifteen rupees” shall be inserted; and 

(b) opposite entry (b) the words “Twenty rupees” shall be inserted. 

18. After Article 21 in the Second Schedule to the said Act, the 
following Article shall be inserted, namely:— 


"22. Application for imperfect Five rupees.” 
partition of a mahal under section 16 
of the Central Provinces Land Re¬ 
venue Act, 1917. 

19. Nothing in this Act shall apply to any probate, letters of adminis¬ 
tration or certificate in respect of which the fees payable under the law 
for the time being in force has been paid prior to the commencement of 
this Act, but which have not been issued. 
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VII.—madras act no. V OF 1922. 

Passed by the Legislative Council of Madras. 

[Received the assent of the Governor on the 30th ^farch, 1922 and that of 

the Governor-General on the 17th April, 1922; the assent of (he 
Governor-General was first published in the Fort St. George 

Gazette of the 18th April, 1922.] 

An Act to amend the Court-Fees Act, 1870. 

Whereas it is expedient to amend the Court-Foes .Act, 1870, in its 
application to the Presidency of Madras; 

It is hereby enacted as follows:— 

1. (o) This Act may be called The Madras Court-Fees (.Amend.mf.nt) 
Act, 1922. 

(6) It extends to the whole of the Presidency of Madras. 

2. (1) In this Act “the principal Act” shall mean "the Court-Fees .Act, 
1870”. 

(2) In this Act and in the principal Act, unless there is anything 
repugnant in the subject or context, "Memorandum of appeal” shall include 
memorandum of cross-objection. 

3. In the second paragraph of section 5 of the principal Act. the words 
“Registrar” and "Chief Judge” shall be substituted for "clerk of the Court” 
and "first Judge” respectively. 

4. In section 7 of the principal Act the words "except suits for relief 
under section 14 of the Religious Endowments Act, 1863, or under section 91 
or section 92 of the Code of Civil Procedure, 1908,” shall be added between 
the words “mentioned” and “shall . 

5. In section 7 (ti) of the principal Act, after the words "shall be 
•deemed to be” the words "in suits for maintenance, the amount claimed 
to be payable for one year and in other suits” shall be added. 

6. The following shall be added after the words "Memorandum of 
appeal” in section 7, paragraph (iV), of the principal Act:— 

"Provided that in suits coming under sub-clause (c), in cases where 
the relief sought is with reference to any immoveable property, such valuation 
shall not be less than half the value of the immoveable property calculated 
in the manner provided for by paragraph (z') of this section. 

7. In section 7 of the principal Act between paragraphs (tV) and (z ) 
the following paragraph shall be added as (izr-A^ 

“In a suit for cancellation of a decree for mtney or other property 
having a money value, or other document securing money or other pro¬ 
perty having such value, 

according to the value of the subject-matter of the suit, and such 
value shall be deemed to be— 

if the whole decree or other document is sought to be cancelled, the 
amount or the value of the property for which the decree was passed or the 
■other document executed. 
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if a part of the decree or other document is sought to be cancelled, 
such part of the amount or value of the property.” 

8. In section 7 (v) of the principal Act— 

in (a) for the word "ten” the word "twenty" shall be substituted ; 

in (6) for the word “five" the word “ten” shall be substituted; 

and after clause (d) the following proviso shall be substituted for 
the existing proviso:— 

"Provided that if rules are framed under section 3 of the Suits 
Valuation Act, 1887, for determining the value of land for the purposes of 
jurisdiction, the value so determined shall be deemed to be the value of the 
land for the purposes of this paragraph.” 

9. For the second paragraph of section 11 of the principal Act, the 
following paragraphs shall be substituted:— 

"Where a decree directs an inquiry as to mesne profits which have 
accrued on the property during a period prior to the institution of the suit, 
if the profits ascertained on such inquiry exceed the profits claimed, no 
final decree shall be passed till the difference bet^veen the fee actually paid 
and the fee which would have been payable had the suit comprised the whole 
of the profits so ascertained is paid. If the additional fee is not paid 
within such time as the Court shall fix, the claim for the excess shall be 
dismissed, unless the Court, for sufficient cause, extends the time for payment. 

“Where a decree directs an inquiry as to mesne profits from the insti¬ 
tution of the suit, and a final decree is passed in accordance with the result 
of such inquiry, the decree shall not be executed until such fee is paid as 
would have been payable on the amount claimed in execution if a separate 
suit had been instituted therefor.” 

10. In section 18 of the principal Act, for the words “eight annas” the 
words "one rupee” shall be substituted. 

11. For Schedules I and II of the principal Act, the following schedules 
shall be substituted:— 


SCHEDULE I. 
valorem Fees. 


Number. 


Proper Fee. 

1. ♦Plaint, or written 

1 

When the amount or value of 

Eight annas. 

statement, pleading, a 

the subject-matter in dispute 


set-off or counter¬ 
claim or memorandum 

does not exceed five rupees. 

1 

1 

1 


*To ascertain the proper fee leviable on the institution of a suit, see the 
Table annexed to this schedule. 
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Number. I Proper Fee. 


of appeal (not other- When such amount or value Nine annas. 

wise provided for in exceeds five rupees, for every 

this Act) presented to five rupees, or part thereof, 

any Civil or Revenue in excess of five rupees, up 

Court except those to one hundred rupees. 

mentioned in section 3. . 

When such amount or value One rupee two 
exceeds one hundred rupees, annas, 
for every ten rupees, or part 
thereof, in excess of one 
hundred rupees, up to one 
thousand rupees. 

When such amount or value Seven rupees eight 
exceeds one thousand rupees, annas, 
for every one hundred 
rupees, or part thereof, in 
excess of one thousand 
rupees, up to five thousand 
rupees. 

When such amount or value Fifteen rupees, 
exceeds five thousand rupees, 
for every two hundred and 
fifty rupees, or part thereof, 
in excess of five thousand 
rupees, up to ten thousand 
rupees. 

W'hen such amount or value Twenty-two rupees 
exceeds ten thousand rupees, eight annas, 
for every five hundred ru¬ 
pees. or part thereof, in 
excess of ten thousand 
rupees, up to twenty thou¬ 
sand rupees. 

When such amount or value Thirty rupees, 
exceeds twenty thousand 
rupees, for every one thou¬ 
sand rupees, or part thereof, 
in excess of twenty thousand 
rupees, up to thirty thousand 
rupees. 

When such amount or value Thirty rupees* 
exceeds thirty thousand 
rupees, for every two thou¬ 
sand rupees, or part thereof, 
in excess Of thirty thousand 
rupees, up to fifty thousand 
rupees. 

When such amount or value Thirty rupees, 
exceeds fiftythousand rupees, 
for every five thousand 
rupees, or part thereof, in 
excess of fifty thousand 
rupees. 
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Number. 


2. ♦Plaint, or written 
statement, pleading, a 
set-off or counter¬ 
claim presented to a 
Court outside thePresi- 
dency Town in any suit 
of the nature cogniza¬ 
ble by Courts of Small 
Causes, when the 
amount or value of the 
subject-matter does not 
exceed Rs. 500. 


3. Plaint in a suit for 
possession under [the 
Specific Relief Act, 
1877, section 9.] 

4. Application for 
review of judgment, if 
presented on or after 
the ninetieth day from 
the date of the decree. 

5. Application for 
review of judgment, if 
presented before the 
ninetieth day from the 
date of the decree, 

6. Copy or transla¬ 
tion of a judgment or 
order not being or 
having the force of a 
decree. 


6-A. Copy or trans¬ 
lation of a judgment or 
order of a Criminal 
Court. 

7. Copy of a decree 
or order having the 
force of a decree. 


When the amount or value of 
the subject-matter in dispute 
does not exceed five rupees. 

When such amount or value 
exceeds five rupees,for every 
five rupees, or part thereof, 
in excess of five rupees up to 
one hundred rupees. 

When such amount or value 
exceeds one hundred rupees, 
for every ten rupees, or part 
thereof, in excess of one 
hundred rupees up to five 
hundred rupees. 


When such judgment or order 
is passed by any Civil Court 
other than a High Court, or 
by the presiding officer of 
any Revenue Court or Office, 
or by any other Judicial or 
Executive Authority— 

(o) If the amount or value of 
the subject-matter is fifty or 
less than fifty rupees. 

(t) If such amount or value 
exceeds fifty rupees. 

When such judgment or order 
is passed by a High Court. 


W'^hen such decree or order is 
made by any Civil Court 
other than a High Court, or 
by any Revenue Court— 


Proper Fee. 


Six annas. 


Six annas. 


Twelve annas. 


An amount of one- 
half the scale of 
fee prescribed 
Article 1 above. 


in 


The fee leviable on 
the plaint or 

memorandum of 
appeal. 

One-half of the fee 
leviable on the 
plaint or memo¬ 
randum of appeal. 


Six annas. 


Twelve annas. 

One rupee eight 
annas. 

Eight annas. 


♦To ascertain the proper fee leviable on the institution of a suit, see 
Table annexed to this schedule. . 


the 


4 


H.j 
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Number. Proper Fee. 

(o) If the amount or value of Eight annas, 
the subjecl-maiter of the suit 
wherein such decree or order 
is made is fifty or less than 
fifty rupees. 

(6) If such amount or value One rupee, 
exceeds fifty rupees. 

When such decree or order is Four rupees, 
made by a High Court. 

8. Copy of any docu- (cj) When the stamp-duty The amount of the 

ment liable to stamp- chargeable on the original duty chargeable on 

duty under the Indian does not exceed eight annas. the original. 

Stamp Act, 1899, when 

left by any party to a (b) In any other case. Eight annas, 

suit or proceeding in 
place of the original 
withdrawn. 

9. Copy of any reve- For every three hundred and Eight annas, 

nue or judicial pro- sixty words or fraction of 

ceeding or order not three hundred and sixty 

otherwise provided for words, 

by this Act, or copy of 
any account, statement, 
report or the like,taken 
out of any Civil or 
Criminal or Revenue 
Court or Office, or 
from the office of any 
chief officer charged 
with the executive ad¬ 
ministration of a Divi¬ 
sion. 

10. [Repealed by the 
Guardians and lizards 
Act, 1890 (VIII of 
1890.)] 

11. Probate of a will When the amount or value of Two per centum on 
or letters of adminis- the_ property in respect of such amount or 
tration with or without which the grant of probate value. 

will annexed. o*" letters is made exceeds 

one thousand rupees, but 
does not exceed five thousand 
rupees. 

When such amount or value Three per centum on 
exceeds five thousand rupees. such amount or 

value. 

Provided that, when after the 
grant of a certificate under 
the Succession Certificate 
Act, 1889, or under the 
Regulation of the Bombay 
Code, No. VIII of 1827, in 

respect of any property 
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Number. 


Proper Fee. 


12. Certificate under 
the Succession Certi¬ 
ficate Act, 1889. 


included in an estate, a grant 
of probate or letters of ad¬ 
ministration is made in res¬ 
pect of the same estate, the 
fee payable in respect of the 
latter grant shall be reduced 
by the amount of the fee paid 
in respect of the former 
grant. 

When the amount or value of Two per centum on 
any debt or security specified such amount or 
in the certificate under sec- value, and three 
tion 8 of the Act does not per centum on the 
exceed five thousand rupees. amount or value of 

any debt or secur¬ 
ity to which the 
certificate is ex¬ 
tended under sec¬ 
tion 10 of the Act. 

When such amount or value Three per centum on 
exceeds five thousand rupees. such amount or 

value, and four 
and a half per cen¬ 
tum on the amount 
or value of any 
debt or security to 
which the certi¬ 
ficate is extended 
under section 10 of 
the Act. 

Note.— (1) The am¬ 
ount of a debt is its 
amount, including 
interest, on the day 
on which the inclu¬ 
sion of the debt in 
the certificate is 
applied for, so far 
as such amount 
can be ascertained. 

(2) Whether or not 
any power with 
respect to a secur¬ 
ity specified in a 
certificate has been 
conferred under 
1 the Act; and 
where such a 
power has been so 
conferred, whether 
the power is for 
the receiving of in¬ 
terest or dividends 
on, or for the 
negotiation or 
transfer of the 
security, or for 
both purposes, the 
value of the secu¬ 
rity is its markej 
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Number. 

1 

♦ • 

♦ 

Proper Fee. 

1 

1 

value on the day 
on which the inclu¬ 
sion of the secur¬ 
ity in the certi¬ 
ficate is applied 
for, so far as such 
value can be 

ascertained. 

SCHEDULE I. 


Table of Rates of Ad valorem Fees i.eviable. 

(a) On plaints, etc., mentioned in Article 1 of this Schedule 


When the 
amount or 
value of 
the sub. 
ject-matter 
exceeds— 

> 

But does 
not 

exceed— 

4 

Proper fee. 

When the 
amount or 
value of 
the sub¬ 
ject-matter 
exceeds— 

But does 
not 

exceed— 

Proper fee. 

Rs. 

Rs. 

Rs. 

A. 

Rs. 

Rs. 

Rs. A. 

« « 

5 

0 

8 

250 

260 

29 3 

5 

10 

1 

1 

260 

270 

30 5 

10 

15 

1 

10 

270 

280 

31 7 

IS 

20 

2 

3 

280 

290 

32 9 

20 

25 

2 

12 

290 

300 

33 11 

25 

30 

3 

5 

300 

310 

34 13 

30 

35 

3 

14 

310 

320 

35 15 

35 

40 

4 

7 

320 

330 

37 1 

40 

45 

5 

0 

330 

340 

38 3 

45 

50 

5 

9 

340 

350 

39 5 

50 

55 

6 

2 

350 

360 

40 7 

55 

60 

6 

11 

360 

370 

41 9 

60 

65 

7 

4 

370 

380 

42 11 

65 

70 

7 

13 

380 

390 

43 13 

70 

75 

8 

6 

390 

400 

44 15 

75 

80 

8 

15 

400 

410 

46 1 

80 

85 

9 

8 

410 

420 

47 3 

85 

90 

10 

1 

420 

430 

48 5 

90 

95 

10 

10 

430 

440 

49 7 

95 

100 

11 

3 

440 1 

450 

50 9 

loo 

110 

12 

5 

450 

460 

51 11 

110 

120 

13 

7 

460 1 

470 

52 13 

120 

130 

14 

9 

470 

480 

53 15 

130 

140 

15 

11 

480 

490 

55 1 

140 

150 

16 

13 

490 

500 

56 3 

150 

160 

17 

15 

500 

510 

57 5 

160 

170 

19 

1 

510 

520 

58 7 

170 

180 

20 

3 

520 

530 

59 9 

180 

190 

21 

5 

530 

540 

60 11 

190 

200 

22 

7 

540 

550 

61 13 

200 

210 

23 

9 

550 

560 

62 15 

210 

220 

24 

11 

560 

570 

64 1 

220 

230 

25 

13 

570 

580 

65 3 

230 

240 

26 

15 

580 

590 

66 5 

240 

*• 

250 

28 

1 

590 

600 

67 7 
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When the 
amount or 
value of 
the sub¬ 
ject-matter 
exceeds— 


Rs. 

600 

610 

620 

630 

640 

650 

660 

670 

680 

690 

700 

710 

720 

730 

740 

750 

760 

770 

780 

790 

800 

810 

820 

830 

840 

850 

860 

870 

880 

890 

900 

910 

920 

930 

940 

950 

960 

970 

980 

990 

1,000 

1,100 

1.200 

1,300 

1,400 

1,500 

1,600 

1.700 

1,800 

1.900 


But does 
not 

exceed— 


Proper fee. 


Rs 

610 

620 

630 

640 

650 

660 

670 

680 

690 

700 

710 

720 

730 

740 

750 

760 

770 

780 

790 

800 

810 

820 

830 

840 

850 

860 

870 

880 

890 

900 

910 

920 

930 

940 

950 

960 

970 

980 

990 

1,000 

1,100 

1,200 

1.300 
1.400 
1,500 
1 600 
1.700 
1.800 
1,900 
2.000 
2.100 
2.200 

2.300 



Rs. A. 

68 9 

69 11 

70 13 

71 15 

73 1 

74 3 

75 5 

76 7 

77 9 

78 II 

79 13 

80 IS 

82 I 

83 3 

84 5 

85 7 

86 9 

87 II 

88 13 

89 IS 

91 1 

92 3 

93 5 

94 7 

95 9 

96 }1 

97 13 

98 is 
100 1 

101 3 

102 S 

103 7 

104 9 

105 11 

106 13 

107 IS 
1C9 1 
no 3 

111 5 

112 7 
Il9 IS 
127 7 
134 15 
142 7 
149 IS 
157 7 
164 15 
172 7 
•179 15 
187 7 
194 15 
202 7 
209 15 


When the 
amount or 
value of 
the sub¬ 
ject-matter 
exceeds— 


Rs* 

2.300 

2.400 

2.500 
2,600 

2.700 
2.800 

2.900 
3,000 

3.100 

3.200 

3.300 

3.400 

3.500 

3.600 

3.700 

3.800 

3.900 
4,000 

4.100 

4.200 

4.300 

4.400 

4.500 

4.600 

4.700 

4.800 

4.900 
S.OOO 

5.250 

5.500 

5.750 
6.000 

6.250 

6.500 

6.750 
7,000 

7.250 

7.500 
7,7.50 
8,000 

8.250 

8.500 

8.750 , 
9.000 I 

9.250 

9.500 
9750 

10,000 

10.500 

11.000 j 

11.500 
12,000 

12.500 


But does 
not 

exceed— 


Proper fee. 


Rs. 

2.400 

2.500 

2,600 

2.700 

2.800 

2.900 
3,000 

3.100 

3.200 

3.300 

3.400 

3.500 

3.600 

3.700 

3.800 

3.900 
4.000 

4.100 

4.200 

4.300 

4.400 

4.500 

4.600 

4.700 

4.800 

4.900 
S.OOO 

5.250 

5.500 

5.750 

6.000 

6.250 

6.500 

6.750 
7.000 

7.250 

7.500 

7.750 

8,000 

8.250 

8.500 

8.750 
9,000 

9.250 , 

9.500 ^ 

9.750 
10,000 
10500 

ii.roo 

11.500 

12,000 

12.500 
13,000 


Rs. A, 

217 7 
224 15 
232 7 
239 15 
247 7 
254 15 
262 7 
269 15 
277 7 
284 15 
292 7 
299 15 
307 7 
314 l5 
322 7 
329 l5 
337 7 
344 15 
352 7 
359 15 
367 7 
374 15 
382 7 
389 15 
397 7 
404 15 
412 7 
427 7 
442 7 
457 7 
472 7 
487 7 
502 7 
517 7 
532 7 
547 7 
562 7 
577 7 
592 7 
607 7 
622 7 
637 7 
652 7 
667 7 
682 7 
697 7 
712 7 
734 15 
757 7 
779 IS 
802 7 
824 15 
847 7 
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When the 
amount or 
value of 
the sub¬ 
ject-matter 
exceeds— 




When the 



But does 
not 

exceed— 

4 

Proper fee. 

amount or 
value of 
the sub¬ 
ject-matter 
exceeds— 

But does 
not 

exceed— 

Proper fee. 


XV 

XVS, 

' rvs. 

A- 

KS. 

! Rs. 

Rs. 

A. 

13.000 

13,500 

869 

15 

23,000 

1 

i 24.000 

1.282 

7 

13,500 

14,000 

892 

7 

24.000 

! 25.000 

1,312 

7 

14,000 

14,500 

914 

15 

25.000 

26.000 

1,342 

7 

14,500 

15.000 

937 

7 

26,000 

^ 27.000 

1,372 

7 

15.000 

15,500 

959 

15 

27.000 

28,000 

1,402 

7 

15.500 

16,000 

982 

7 

28,000 

29,000 

1,432 

7 

16.000 

16.500 

1,004 

15 

29,000 

30,000 

1,462 

7 

16,500 

17,000 

1.0 7 

7 

30,000 

32.000 

1.492 

7 

17,000 

17,500 

1.0 9 

15 

32,000 

34.000 

1,522 

7 

17,500 

18,000 

i 1.072 

7 

34.000 

36,000 

1,552 

7 

18,000 

18,500 

: 1,094 

15 

36,000 

38 000 

1,582 

7 

18,500 

19,000 

1.117 

7 

38,000 

40.000 

1,612 

7 

19,000 

19,500 

1,139 

15 

40,000 

42 000 

1,642 

7 

19.500 

20.000 

1,162 

7 

42.000 

' 44 000 

1,672 

7 

20,000 

21.000 

! 1.192 

7 

44,000 

46 000 

1,702 

7 

21,000 

22,000 

1,222 

7 

46,000 

48 000 

1,732 

7 

22,000 

• 

23.000 

1,252 

7 

48.000 

50 000 

i 

1 ' 

1,762 

l 

7 


When the amount or value of the subject-matter exceeds Rs. 50,000, for 

every five thousand rupees or part thereof in excess of fifty thousand rupees_ 

thirty rupees. 

(b) On plaints, etc., mentioned in Article 2 of this Schedule. 


When the 
amount or 
value of 
the sub¬ 
ject-matter 
exceeds— 


Ks 


5 

10 

15 

20 

25 

30 

35 

40 

45 

50 

55 

60 

65 

70 

75 

80 


But does 
not 

exceed— 


Proper fee 


Rs. 

5 

10 

15 

20 

25 

30 

35 

40 

45 

50 

55 

60 

65 

70 

75 

80 

85 


Rs. A. 

0 6 
0 12 
1 2 
1 8 

1 14 

2 4 
2 10 

3 0 
3 6 

3 12 

4 2 

4 8 

4 14 

5 4 

5 10 

6 0 
6 6 


When the 
amount or 
value of 
the sub¬ 
ject-matter 
exceeds— 


But does 
not 

exceed— 



Rs, 

90 

95 

100 

no 

120 

130 

140 

150 

160 

170 

180 

190 

200 

210 

220 

230 

240 


Proper fee. 


Rs. A. 
6 12 


/ £ 

7 8 

8 4 

9 0 
9 12 

10 8 

11 4 

12 0 
12 12 

13 8 

14 4 

15 0 

15 12 

16 8 

17 4 

18 0 
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When the 
amount or 
value of 
the sub¬ 
ject-matter 
exceeds— 

But does 
not 

exceed— 

Proper fee. 

r 

When the 
amount or 
value of 
the sub¬ 
ject-matter 
exceeds— , 

j 

But does 
not 

exceed— 

, 

Proper fee. 

Rs. 

Rs. 

Rs. 

A. 

Rs. 

Rs. 

Rs. A. 

240 

250 

18 

12 

370 

380 

28 8 

250 

260 

19 

8 

380 

390 

29 4 

260 

270 

20 

4 

390 

400 

30 0 

270 

280 

21 

0 

400 

410 

30 12 

280 

290 

21 

12 

410 

420 

31 8 

290 

300 

22 

8 

420 

430 

32 4 

300 

310 

23 

4 

430 

440 

33 0 

310 

320 

24 

0 

440 

450 

33 12 

320 

330 

24 

12 

450 

460 

34 8 

330 

340 

25 

8 

460 

470 

35 4 

340 

350 

26 

4 

470 

480 

36 0 

350 

360 

27 

0 

480 

490 

36 12 

360 

370 

27 

12 

490 

500 

37 8 


SCHEDULE II. 
Fixed Fees. 


Number. 


1. Application 
petition. 


or 


(a) When presented to any 
officer of the Customs or Ex¬ 
cise Department or to any 
Magistrate by any person 
having dealings with the 
Government, and when the 
subject-matter of such appli¬ 
cation relates exclusively to 
those dealings; 

or when presented to any officer 
of land-revenue by any per¬ 
son holding temporarily set¬ 
tled land under direct en¬ 
gagement with Government, 
and when the subject-matter 
of the application or petition 
relates exclusively to such 
engagement ; 

or when presented to any 
Municipal Commissioner 
under any Act for the time 
being in force for the conser¬ 
vancy or improvement of any 
place, if the application or 
petition relates solely to such 
conservancy or improvement; 

or when presented to any Civil 
Court other than a princi]pal 
Civil Court of original juris- 


Proper Fee. 


One anna. 


Two annas. 


One anna. 


Two annas 
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Number. 


Proper Fee. 


1. Application 
petition —con td. 


or 


diction, or to any Court of 
Small Causes constituted 
under Act No. IX of 18d7, or 
to a Collector or other officer 
of revenue in relation to any 
suit or case in which the 
amount or value of the suh- 
jeet-mafter is less than fifty 
rupees; 

or when presented to an\ Civil, 
Criminal or Revenue Court, 
or to any Board or executive 
officer for the purpose of ob¬ 
taining a copy or translation 
of any judgment, decree or 
order passed by such Court, 
Board or officer, or of any 
other document on record in 
such Court or Office. 

(b) When containing a com¬ 
plaint or charge of any 
offence other than an 
offence for which police- 
officers may, under the Crimi¬ 
nal Procedure Code, arrest 
without warrant, and presen¬ 
ted to any Criminal Court; 
or when presented to a Civil, 
Criminal or Revenue Court,' 
or to a Collector, or any 
Rev enue officer having juris¬ 
diction equal or subordinate 
to a Collector, or to any 
Magistrate in his executive 
capacity, anti not otherwise 
provided for by this Act; 


or to deposit in Court revenue 
or rent; 


or for determination by a Court 
of the amount of compensa¬ 
tion to be paid by landlord to 
his tenant. 

(c) When presented to a Chief 
Commissioner or other Chief 
Controlling Revenue or Exe¬ 
cutive authority, or to a 
Commissioner of Revenue or 
Circuit, or to any chief officer 
charged with the executive 
administration of a Division 
j and not otherwise provided 
for by this Act. 

(rf) (i) When presented to a 
High Court under section 115 
of the Code of Civil Proce¬ 
dure, 1908, for revision an 
order— 


Two annas 


In the case of a cri¬ 
minal complaint 
one rupee and in 
other cases twelve 
annas. 


In the case of a cri¬ 
minal complaint 
one rupee and in 
other cases twelve 
annas. 


y Eight annas 


One rupee 
annas. 


eight 
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Number. 


Proper Fee. 


1. Application 
petition— concld. 


1-A. Application to 
any Civil Court that 
records may be called 
for from another 
Court. 


2. Application for 
leave to sue as a 
pauper. 

3. Application for 
leave to appeal as a 
pauper. 


(а) When the value of the suit 
or proceeding to which the 
order relates does not exceed, 
thousand rupees; 

(б) when the value of the suit 
or proceeding exceeds thou¬ 
sand rupees. 


Five rupees 


Ten rupees 


(ii) When presented to a High Two rupees 
Court otherwise than under 
that section. 


5. Plaint or memo¬ 
randum of appeal in a 
suit to establish or dis¬ 
prove a right of occu¬ 
pancy. 

6. Bail-bond or other 
instrument of obliga¬ 
tion given in pursuance 
of an order made by a 
Court or Magistrate 
under any section of 
the Code of Criminal 
Procedure, 1898, or the 
Code of Civil Proce¬ 
dure, 1908, and not 
otherwise provided for 
in this Act. 

7. Undertaking under 

section 49 of tk® 
Divorce Act, 1869, 

[8. Rep. by the Re¬ 
peating and Amending 
Act, 1S91 (X// of 


When the Court grants the 
application and is of opinion 
that the transmission of such 
records involves the use of 
the post. 


Twelve annas in 
addition to any fee 
levied on the appli¬ 
cation under clause 
(n), clause (b) or 
clause (d) of arti¬ 
cle 1 of this sche¬ 
dule. 


Eight annas. 


(a) When presented to a Dis 
trict Court or a Sub-Court. 

(b) When presented to a Com 
missioner or a High Court. 

Omitted. 


- One rupee. 


-I Two rupees. 


Eight annas. 


Eight annas. 


Eight annas. 


n.j 


Madras Act V of 1922 


Number. 


9. [Rep. by Act XII 
of AW.] 

10. Mukhtarnama* 
Vakalatnama or any 
paper signed by an 
Advocate signifying or 
intimating that he is 
retained for a party. 


Proper Fee 


11. Memorandum of 
appeal when the appeal 
is from an order in¬ 
clusive of an order 
determining any ques¬ 
tion under section 47 
or section 144 of the 
Code of Civil Proce¬ 
dure, 1908, and is pre¬ 
sented. 


12. Caveat 

13. 

14. Petition in a suit 
under the Native Con¬ 
verts' Marriage Disso¬ 
lution Act, 1866. 

15. [Rep. by Act V of 
1908.] 

16. [Rep. by Act VI 
of 1889, s. 18 (i).] 

17. Plaint or memo¬ 
randum of appeal in a 
suit— 


When presented for the con¬ 
duct of any one case— 

(u) to any Civil or Criminal 
Court other than a High 
Court, or to any Revenue 
Court, or to any Collector or 
Alagisti ate, or other Execu¬ 
tive Officer, except those 
mentioned in clauses (6) and 
(c) of this number ; 

(i>) to a Commissioner of 
Revenue, Circuit or Customs 
or to any officer charged with 
the executive administration 
of a Division, not being the 
Chief Revenue or Execu¬ 
tive Authority; 

(c) to a High Court, Chief 
Commissioner, Board of 
Revenue or other Chief Con¬ 
trolling Revenue, or Execu¬ 
tive Authority. 

(a) to any Civil Court other 
than a High Court or to any 
Revenue Court or Executive 
Officer other than the High 
Court or Chief Controlling 
Revenue or Executive 
Authority; 


On 


c rupee 


One rupee 
annas. 


eight 


Th 


ree rupees 


One rupee 


(b) to a High Court or Chief 
Commissioner, or otherChief 
Controlling Executive or 
Revenue Authority, i 


Two rupees 


Ten rupees 


Omitted, 


Five rupees 
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i. to alter or set 
aside a summary deci¬ 
sion or order of any of 
the Civil Courts not 
established by Letters 
Patent or of any 
Revenue Court: 

ii. to alter or cancel 
any entry in a register 
of the names of Pro¬ 
prietors of revenue¬ 
paying estates: 

iii. for relief under 
section 14 of the Reli¬ 
gious Endowments 
Act, 1863, or tinder 
section 91 or section 
92 of the Code of Civil 
Procedure, 1908. 

17-A. Plaint or 

memorandum of 
appeal in a suit— 


i. to obtain a decla¬ 
ratory decree where no 
consequential relief is 
prayed; 

ii. to set aside an 
award; 

iii. to obtain a decla¬ 
ration that an alleged 
adoption is invalid or 
never in fact took place 
or to obtain a declara¬ 
tion that an adoption is 
valid. 


When the plaint is presented 
to or the memorandum of 
appeal is against the decree 
of— 

a District Munsif’s Court or 
the City Civil Court, 


a District 
Court. 


Court or a Sub- 


Proper Fee. 


Fifteen rupees, 


Fifteen rupees 


Fifty rupees 


Fifteen rupees. 


Hundred rupees if 
the value for pur¬ 
poses of jurisdis- 
tion is less than 
ten thousand 
rupees; five hun¬ 
dred rupees if such 
value IS ten thou¬ 
sand rupees or up¬ 
wards. 


17-B. Plaint or. 

memorandum of ap¬ 
peal in every suit 
where it is not possible 
to estimate at a money 
value the subject- 
matter in dispute and 
which is not otherwise 
provided for by this 
Act. 


When the plaint is presented to 
or the memorandum of 
appeal is against the decree 
of— 

a Revenue Court, 

a District Munsif’s Court or 
the City Civil Court, 


a District Court or 
Court. 


^rdfon 2nd Civil Court. 


Ten rupees. 
Fifteen rupees. 


Sub- One hundred rupees. 


Fifteen rupees. 
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Number. 

^ _A 

schedule of the 
Code of Civil Pro¬ 
cedure. 1908. 

19. Agreement i n 
\vriting stating a ques¬ 
tion for the opinion of 
the Court under the 
Code of Civil Pro¬ 
cedure, 1908. 

20. Every petition 
under the Indian Di¬ 
vorce Act, 1869, except 
petitions under section 
44 of the same Act, 
and every memoran¬ 
dum of appeal under 
section 55 of the same 
Act. 

21. Plaint or memo¬ 
randum of appeal 
under the Parsi Marri¬ 
age and Divorce Act, 
1865. 



Proper Fee. 


One hundred rupees 


i wenty rupees. 


Twenty rupees. 


VIII.—THE MADRAS HINDU RELIGIOUS ENDOWMENTS ACT 

(II OF 1927). 

Sec, 81. (1) Notwithstanding anything contained in the first or second 
Schedule to the Madras Court-Fees Amendment Act, 1922, the proper fees 
for the documents described in columns 1 and 2 of Schedule II shall be the 
fees indicated in column 3 thereof. 

(2) The provisions of the Madras Court-Fees Amendment Act, 1922, 
shall otherwise, so far as may be, apply to the documents mentioned in 
Schedule II. 

SCHEDULE II. 



43 (2) Appeal to the committee by any office-holder or Two rupees. 

servant against an order of punishment by a 
trustee under sub-section (1). 

43 (3) Further appeal to the Board by a hereditary Two rupees. 

office-holder or servant against an order of 
the committee on appeal under sub-sec¬ 
tion (2). 

43 (4) Appeal to the Board by an office-holder or Two rupees. 

I servant of an excepted temple. 
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Section 

( 1 ) 


S3 (3) 


55 (4) 


55 (4) 
57 (3) 
57 (4) 


67 (4) 
67 (5) 
70 (2) 


76 (2) 


77 (2) 


84 (2) 


Description of the document. 

( 2 ) 


Application to Court by the trustee to recover 
the amount from the person in possession or 
by the person in possession from the person 
responsible in law. 


Appeal to the Board or application to Court 
against an order of suspension, dismissal or 
removal by the committee of a trustee. 

Appeal to the Board by a trustee or person 
having interest against the order of a commit¬ 
tee under sub-section (3) fixing standard 
scales of expenditure. 

Suit under the sub-section 

Suit under the sub-section 

Suit under the sub-section 

Application to the Board by not less than twenty 
persons having interest for framing a scheme 
of administration for a math or excepted 
temple. 


63 (4) Suit under the sub-section 


Suit under the sub-section 
Suit under the sub-section 
Suit under the sub-section 


Application to Court to recover from the funds 
I of the endowment the contribution leviable by, 
I the Board or committee. 

Suits under the section 

Application to the Court by a trustee of a math 
or temple or any person having interest for 
modifying or cancelling any order of the 
Board sanctioning alienation of immoveable 
property under sub-section (1). 

Application to aCourt to modify or set aside an 
order of the Board under sub-section (1) 
allocating any endowment, property or the 
income therefrom to religious and secular 

purposes. . , 

Application to theCourt for delivery of posses¬ 
sion of endowments to a trustee appointed by 

the committee. . . 

Application to modify or set aside the decision 
of the Board under sub-section (1). 


Proper fee. 

( 3 ) 


The fee leviable on 
a plaint for the 
amount claimed 
under the Mad¬ 
ras Court-Fees 
Act, 1922. 

Twenty-five rupees 


Twenty rupees 


Fifty rupees. 
Fifty rupees. 
Fifty rupees. 
Fifty rupees. 


. Fifty rupees 
Fifty rupees. 
. Fifty rupees. 


. I Fifty rupees. 


Two rupees. 


Fifty rupees. 

The fee leviable on 
a plaint under 
article 17, Sche¬ 
dule II of the 
Madras Court- 
Fees Amend- 
ment Act, 1922. 

Twenty rupees. 


Two rupees. 

The fee leviable on 
a plaint under 
article 17, Sche¬ 
dule II of the 
Madras Court- 
Fees Amend- 
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Iv 


♦ ♦ ♦ » 

Grant of Copies. 

Sec. 82. The President of a Board or Committee may grant copies of 
proceedings or other records of his office on payment of such fees and 
subject to such conditions as may be determined by the Board. 


IX.—THE MADRAS CIVIL COURTS ACT (III OF 1873). 

PART I. 

Preliminary. 

1. This Act may be called The Madras Civil Courts Act (III of 
1873). 

It extends to all the territories for the time being under the government 
of the Governor of Fort St. George in Council except the tracts respectively 
under the jurisdiction of the Agents for Ganjam and Vizagapatam. 

♦ ♦ ♦ 


PART II. 

Jurisdiction. 

Local limits of jurisdiction of District Court or Subordinate Judge. 

10. The Local Government shall fix, and may from time to time vary 
the local limits of the jurisdiction of any District Court or Subordinate 
Judge’s Court under this Act. 

Local jurisdiction of District Munsifs. 

11. The High Court shall fix and may from time to time modify the 
local jurisdiction of District Munsifs. 

Jurisdiction of District Judge or Subordinate Judge in original suits. 

12. The jurisdiction of a District Judge or a Subordinate Judge 
extends, subject to the rules contained in the Code of Civil Procedure, to all 
original suits and proceedings of a civil nature. 

Jurisdiction of District Munsifs. 

The jurisdiction of a District Munsif extends to all like suits and pro¬ 
ceedings not otherwise exempted from his cognizance, of which the amount 
or value of the subject-matter does not exceed three thousand rupees.* 

Appeals from decrees of District Courts. 

13. Regular or special appeals shall, when such appeals are allowed 
by law, lie from the decrees and orders of a District Court to the High 
Court. 

Appellate jurisdiction of District Court. 

Appeals from the decrees and orders of Subordinate Judges and Dis¬ 
trict Munsifs shall, when such appeals are allowed by law, lie to the District 
Court except when the amount or value of the subject-matter of the suit 
exceeds rupees five thousand, in which case the appeal shall lie to the High 
Court. 


♦The words “three thousand rupees” were substituted for the words 
“two thousand five hundred” by Madras Act III of 1916. 
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Appellate jurisdiction of Subordinate Judge. 

Provided that where a Subordinate Judge's Court is established in any 
District in a place remote from the station of the District Court, the High 
Court may, with the previous sanction of the Local Government, direct 
that appeals from the decrees or orders of District Munsifs within the local 
limits of the jurisdiction of such Subordinate Judge be preferred in the 
Court of the latter. 

Disposal of appeal by District Judge. 

Provided that the District Judge maj' remove to his own Court, from 
time to time, appeals so preferred and dispose of them himself, or may 
subject to the orders of the High Court refer any appeals from the decrees 
and orders of the District Munsifs, preferred in the District Court to any 
Subordinate Judge within the District. 

Valuating suits for immoveable property. 

14. When the subject-matter of a suit or proceedings is land, a house 
or a garden, its value shall for the purposes of the jurisdiction conferred 
by this Act be fixed in a manner provided by the Court-Fees Act, 1870, 
S. 7. cl. 5. 

♦ ♦ * ♦ 

PART III. 

in 

Investiture of Subordinate Judge with Small Cause jurisdiction. 

28. The High Court* may by notification in the official Gazette invest 
within such local limits as it shall from time to time appoint any (District 
or) Subordinate Judge with the jurisdiction of a Judge of a Court of Small 
Causes for the trial of suits cognizable by such Courts up to the amount of 
rupees one thousand.f 

Investiture of District Munsif with similar jurisdiction. 

and any District Munsif with the same jurisdiction up to the amount of 
rupees three hundredJ and may by like notification, wherever it thinks 
fit, withdraw such jurisdiction from the District or Subordinate Judge or 
Munsif so invested. 

Small Cause Jurisdiction. 

By virtue of powers conferred by S. 28 of the Madras Civil Courts Act 
(III of 1873), as amended by the Decentralization Act (IV of 1914); and 
further amended by the Madras Civil Courts (Second Amendment) Act 
(XVIII of 1926), the High Court is pleased to issue the following revised 
notification in supersession of the judicial notification, dated 18th March, 
1873, published at p. 556 of the Fort St. George Gazette, dated 18th March, 
1873, of the High Court notification, dated 1st March, 1915, published at 
p. 556, Part II of the Fort St. George Gazette, dated 9th March. 1915; and 
of the notification published at pp. 331-332, Part II of the Fort St. George 
Gazette, dated 13th February, 1917:— 

1. All Subordinate Judges in the Presidency of Fort St. George shall 
have and exercise the jurisdiction of a Judge of a Court of Small Causes 
for the trial of suits cognizable by such Courts up to the amount of one 


*By Act XVIII of 1926 the words “High Court” for the word “Local 
Government”, 

t the words “one thousand” for the words “five hundred", 

X the words “three hundred" for “fifty”, were substituted. 
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thousand rupees, and all District Munsifs within the Presidcnci’ of I'ort 
St. George shall have and exercise the same jurisdiction up to the amount 
of one hundred rupees. 

2. Those District Munsifs who have been specially- cmpowired by tin* 
High Court to exercise extended Small Cause powers up to two luuulred 
rupees and who at present arc exercising the powers shall have ami exercise 
such powers up to the amount of three hundred rupees. 

3. Subordinate Judges and District Munsifs shall exercise the jurisdic¬ 
tion within the local limits of their jurisdiction as fixed liy Ss. 10 and 11 
of Act III of 1873 unless such Small Cause jurisdiction has been, or shall 
hereafter be, expressly withdrawn or modified by the High Court. 

4. Where the Subordinate Judge and the District Munsif have con¬ 
current jurisdiction in suits cognizable as Small Causes up to the amount 
of one hundred rupees, the events shall be guided in their procedure liy 

S. 15 of the Code of Civil Procedure, Act V of 1908. 

{High Court notification, dated 23rd July, 1926. f^uhlislted at /'. 1041. 
Pt. II of the Fort St. George Gazette, dated 3rd August. 1926, a.? amended 
by the corrigendum, dated 29fh August, 1926, published at p. 1196. Pt. II of 
the Fort St. George Gazette, dated 7th September, 1926 Dis. No. 1496|26.] 

Exercise by Subordinate Judge of jurisdiction of District Judge in 

certain proceedings. 

29. (1) The High Court may, by general or special order, authorise 
any Subordinate Judge to take cognizance of. or any District Judge to 
transfer to any Subordinate Judge under his control any proceedings under 
the Indian Succession Act. 1925. which cannot be disposed of by District 
Delegates. 

(2) The District Judge may withdraw any such proceedings taken 
cognizance of by or transferred to a Subordinate Judge, and may eitner 
himself dispose of them or transfer them to a Court under his control 
competent to dispose of them. 

(3) Notwithstanding anything contained in section 13, proceedings 
taken cognizance of by or transferred to a Subordinate Judge under the 
provisions of this section shall be disposed of by him subject to the law 
applicable to like proceedings when disposed of by the District Judge. 


X.—THE MADRAS CITY CIVIL COURT ACT (VII OF 1892). 

^ 

Constitution of the City Court. 

3. The Local Government maj', by notification in the official Gazette, 
establish a Court to be called the Madras City Civil Court with jurisdiction 
to receive, try and dispose of all suits and other proceedings of a civil 
nature not exceeding t'vo thousand five hundred rupees in value and arising 
within the City of Madras, except suits or proceedings which are cognizable, 

(а) by the High Court, as a Court of Admiralty, or, Vice-Admiralty, 
or, as a (Colonial Court of Admiralty, or, as a Court having testamentary, 
intestate or matrimonial jurisdiction, or 

(б) by the Court for the relief of insolvent debtors, or 

(c) by the Small Cause Court. 

4 , « 

Valuation of immoveable property for jurisdictional purposes. 

9. When the subject-matter of any suit or other proceeding is land 
or a house or a garden, its value for the purposes of the jurisdiction con- 

C—H 
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ferred on the City Court by this Act shall, subject to the other provisions 
of the Act, be fixed in manner provided by the Court-Fees Act (VII of 
1870), S. 7, cl. {v). 


Process fees. 

10. Fees chargeable for serving or executing processes issued by the 
City Court or served or executed under its direction or control shall be 
such as the High Court may prescribe with the approval of the Governor 
of the Fort St. George in Council. 

♦ * ♦ ♦ 

Repayment of half fees on settlement before hearing. 

13. Whenever any suit or proceeding in the City Court is settled by 
agreement of the parties before issues have been settled or any evidence 
recorded half the amount of institution fees paid by the plaintiff shall be 
repaid to him by the Court. 

Allozvance for fees paid in the City Court in cases removed to High Court. 

14. When under section 13 of the Letters Patent for the High Court, 
dated the 28th day of December, 1865, or under section 25 of the Code of 
Civil Procedure (XIV of 1882) the High Court has removed for trial by 
itself any suit from the City Court, fees on the scale for the time being 
in force in the High Court as a Court of ordinary original jurisdiction 
shall be payable in that Court in respect of the suit and proceedings therein. 

Provided that, in the levy of any such fees which, according to the 
practice of the Court are credited to the Government, credit shall be given 
to the plaintiff in the suit for any fee which in the City Civil Court he has 
already paid under the Court-Fees Act, 1870 (VTI of 1870)1, on the plaint. 

Appeals. 

15. (1) The Court authorised to hear appeals from the City Court 
shall be the High Court. 

(2) The period of limitation for an appeal from a decree or order 
of the City Court shall be the same as that provided by law for an appeal 
from a decree or order of the High Court in the exercise of its original 
jurisdiction. 

Saving of original jurisdiction of High Court. 

16. Nothing in this Act contained shall affect the original civil juris¬ 
diction of the High Court 

Provided that— 

(1) if any suit or other proceeding is instituted in the High Court 
which in the opinion of the Judge who tries the same (whose opinion shall 
be final) ought to have been instituted in the City Civil Court, no costs 
shall be allowed to a successful plaintiff, and a successful defendant shall 
be allowed his costs as between attorney and client; 

(2) in any suit or other proceeding pending at any time in the High 
Court, any Judge of such Court may at any stage thereof make an order 
transferring the same to the City Civil Court if in his opinion such suit or 
proceeding is within the jurisdiction of that Court and should be tried 
therein; 

(3) in any suit or other proceeding so transferred the Court-Fees 
Act, 1870 (VII of 1870) shall apply credit being given for any fees levied 
in the High Court. 
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XI.—THE MADRAS CITY CIVIL COURT AND PRESIDENCY 
SMALL CAUSE COURTS (AMENDMENT) ACT (V OF 1916). 

* * * in 

Institution in the Madras City Civil Court of certain suits co^nicable by, 

the Madras Small Cause Court 

2. Notwithstanding anything contained in the Presidency Small Cause 
Courts Act, 1882 (XV of 1882) and the Madras City Civil Court Act. 1892, 
(VII of 1892) ail suits cognizable by the Court of Small Causes of Madras 
whereof the amount or value of the subject-matter exceeds one thousand 
rupees may at the election of the plaintiff be instituted in the ^radras City 
Civil Court which shall have jurisdiction to try and dispose of such suits 
according to the provisions of the Madras Citv Civil Court Act 1892 fVlI 
of 1892). 

Removal of suits instituted in the Madras Presidency Small Cause Court to the 

High Court or to the Madras City Civil Court. 

3. (1) Notwithstanding anything contained in the Presidency Small 
Cause Courts Act, 1882 (XV of 1882) and the Madras City Civil Court 
Act, 1892 (VII of 1892) where an application is made to the High Court 
of Judicature at Madras under section 39 (1) of the Presidency Small Cause 
Courts Act, 1882 (XV of 1882) in any suit referred to therein, the High 
Court may either remove the suits to its own file or transfer the same to 
the Madras City Civil Court. 

(2) Where a suit is ordered to be transferred as aforesaid to ihe 
Madras City Civil Court the provisions of sub-sections (2), (3) and (4) 
of section 39 and of section 40 of the Presidency Small Cause Courts 
1882 (XV of 1882) shall mutaiis mutandis and subject to the pecuniary 
limits of the jurisdiction of the Madras City Civil Court, apply. 

XIL—PUNJAB ACT NO. VII OF 1922. 

THE COURT-FEES (PUNJAB AMENDMENT) ACT, 1922. 

As amended by Punjab Acts I and VI of 1926. 

An Act to amend the Court-Fees Act, 1870. u'ith reference to the scale of 

Courti'fees in the Ptnijab. 

Whereas it is necessary to revise the scale of Court-fees provided in 
the Court-Fees Act, 1870, in its application to the Punjab in the m.umcr 
hereinafter appearing; 

It is hereby enacted as follows:— 

1. (1) This Act may be called The Court-Fees (Punjab Amendment) 
Act, 1922. 

(2) It extends to the Punjab. 

(3) It shall come into force on such date as the Local Government 
may by notification appoint in this behalf. 

2. (1) The Court-Fees Act, 1870, shall be amended in its application 
to the Punjab in the manner hereinafter provided. 

(2) The sections and schedules hereinafter referred to by number 
mean the sections and schedules respectively so numbered in the Court- 
Fees Act, 1870, unless it shall appear to the contrary. 

3. In section 4 the word "one" shall be substituted for the word "two" 
between the word “of” and the word “or", 
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4 . In section 18 between the word “of” and the word “unless” for the 
words “eight annas” the words “one rupee” shall be substituted. 

5. For Article 1 of Schedule I the following Article shall be substi¬ 
tuted, namely:— 


Number. Proper Fee. 

■ - ■ ■ “ > 

1. Plaint, written When the amount or value of Six annas, 
statement, pleading, a the subject-matter in dispute 
set-off or counter- does not exceed five rupees, 
claim or memorandum 

of appeal (not other- When such amount or value Six annas, 
wise provided for in exceeds five rupees, but does 

this Act) or of cross- not exceed five hundred 

objection presented to rupees, for every five rupees 
any Civil or Revenue or part thereof in excess ot 
Court except those five rupees up to one hundred 
mentioned in section 3. rupees. 

When such amount or value Twelve annas, 
exceeds one hundred rupees, 
but does not exceed five 
hundred rupees, for every 
ten rupees or part thereof in 
excess of one hundred rupees 
up to five hundred rupees. 

When such amount or value One rupee two annas 
exceeds five hundred rupees, 
for every ten rupees or part 
thereof up to one thousand 
rupees. 

I 

When such amount or value Seven rupees eight 
exceeds one thousand rupees, annas, 
for every one hundred rupees 
or part thereof in excess of 
one thousand rupees up to 
five thousand rupees. 

When such amount or value Fifteen rupees, 
exceeds five thousand rupees, 
for every two hundred and 
fifty rupees or part thereof in 
excess of five thousand 
rupees up to ten thousand 
rupees. 

» 

When such amount or value Twenty-two rupees 
exceeds ten thousand rupees, eight anna.s. 
for every five hundred rupees 
or part thereof in excess of 
ten thousand rupees up to 
twenty thousand rupees. 

When such amount or value Thirty rupees, 
exceeds twenty thousand 
rupees, for every one thou¬ 
sand rupees or part thereof 
in excess of twenty thousand 
rupees up to thirty thousand 
rupees. 
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Number 


When such amount or value 
exceeds thirty thousand ru¬ 
pees, for everi' two thousand 
rupees or part thereof in 
excess <.)f thirty thousand 
rupees up to fifty thousand 
rupees. 

When such amount or value 
exceeds fifty thousand ru¬ 
pees, for every five thousand 
rtipees or part thereof in 
excess of fifty thousand 
rupees. 


Proper Fee, 


Thirty rupees, 


Thirty rupees, 


(2) The proviso, as to the maximum, after the ninth entry in the 
second column of the said Article in the same Schedule, shall be omitted. 

6. Article 13 of Schedule I which was repealed by the Punjab Courts 
(Amendment) Act, 1912, in so far as it affected the Punjab is hereby re¬ 
enacted, save that for the words “Chief Court in the Punjab^” the words 
“High Court of Judicature at Lahore,” for the figures. “70” the figures “44” 
and for the figures “1884” the figures “1918” shall be substituted; and the 
words and figures “as amended by the Punjab Courts Act, 1899” shall be 
omitted. * 

7. For the table of rates of ad valotem fees leviable on the institution 
of suits set forth at the end of Schedule I, the table set forth in the schedule 
to this Act shall be substituted. 

8. In Article 1 of Schedule II— 

(1) for the words “one anna” in the third column opposite clause (a) 
in the second column, the words “two annas” shall be substituted; 

(2) for the words “eight annas” in the third column opposite cl. (fc) 
in the second column, the words “one rupee” shall be substituted; 

(3) for clause (d) in the second column and the corresponding 
entry in the third column shall be substituted the following clause and 
entries, namely:— 

(d) When presented to the High Court 

(t) Under the Indian Companies Act, 1913, for 

winding up a Company .. One hundred rupees. 

(u) Under the same Act for taking some other 

judicial action .. Five rupees. 

(tu) In all other cases -. Two rupees. 

9. In the third column of Articles 4, 5 and 7 respectively of 

Schedule II— 

for the words “eight annas” the words “one rupee” shall be substi¬ 
tuted. 

10. In the third column of Art. 10, Schedule II— 

for the words “eight annas” opposite clause (a) in the second column, 
the words “one rupee" shall be substituted. 

11. In the third column of Art. 11 of Schedule II— 

(1) for the words “eight annas” opposite clause (o) in the second 
column, the words "one rupee” shall be substituted. 
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(2) for the words “two rupees” opposite clause (6) in the second 
column, the words “four rupees" shall be substituted. 

12. The following new article with the corresponding entry in the 
third column shall be added to the first column of Schedule II, namely:— 

22. Plaint or memorandum of appeal in a suit by 
a reversioner under the Punjab Customary 
Law for a declaration in respect of an 
alienation of ancestral land .. Twenty rupees. 

SCHEDULE. 

Table OF Rates of ad valorem Fees leviable on the institution of Suits. 

(See Section 7.) 


When the 
amount 

But does 
not 

exceed— 

1 

Proper fee 

VVhen the 
amount 

or value of 

(Act VII of 

or value of 

the sub¬ 

1922) as 

the sub¬ 

ject-matter 

amended. 

ject-matter 

exceeds— 

• 


1 

exceeds— 


Rs. 


5 

10 

15 

20 

25 

30 

35 

40 

45 

SO 

55 

60 

65 

70 

75 

80 

85 

90 

95 

100 



Rs. 

Rs. 

A. 1 

Rs. 

5 

0 


260 

10 

0 

12 

270 

15 

1 

2 

280 

20 

1 

S 1 

290 

25 

1 

14 

300 

30 

2 

4 

310 

35 

2 

10 

320 

40 

3 

0 

330 

45 

3 

6 

340 

50 

3 

12 

350 

55 

4 


360 

60 

4 


370 

65 

4 

14 

380 

70 

5 

4 1 

390 

75 

5 

10 

400 

80 

6 

0 

410 

85 

6 

6 1 

420 

90 

6 

12 1 

430 

95 

7 

2 1 

440 

100 

7 

S 

450 

110 

8 

4 

460 

120 

9 

0 1 

470 

130 

9 

12 

480 

140 

10 

8 1 

490 

150 

11 

4 1 

500 

160 

12 

0 i 

510 

170 

12 

12 1 

520 

180 

U 

8 1 

530 

190 

14 

4 1 

540 

200 

15 

0 1 

550 

210 

15 

12 1 

560 

220 

16 

8 1 

570 

230 

17 

4 1 

580 

240 • 

18 

0 1 

590 

250 

18 

12 1 

600 

260 

19 


610 


But does 
not 

exceed— 


Rs. 

270 

280 

290 

300 

310 

320 

330 

340 

350 

360 

370 

380 

390 

400 

410 

420 

430 

440 

450 

460 

470 

480 

490 

500 

510 

520 

530 

540 

550 

560 

570 


590 

600 

610 

620 


Proper fee 
(Act VII of 
1922) as 
amended. 


Rs. A. 

20 4 

21 0 
21 12 
22 8 

23 4 

24 0 

24 12 

25 8 


27 l2 

28 8 

29 4 

30 ,0 

30 ^2 

31 8 

32 4 

33 0 

33 12 

34 8 

35 4 

36 0 

36 12 

37 8 

57 6 

58 8 

59 lO 

60 l2 

61 14 
63 0 


67 8 

68 10 
69 12 
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VV*hen the 
amount or 
value of 
tlie sub¬ 
ject-matter 
exceeds— 


But docs 
not 

exceed— 


Proptr fee 
(Act VII of 
1922) as 
.imended. 


When the 
amount or 
value of 
the sub¬ 
ject-matter 
exceeds— 


But docs 
not 

exceed— 


Proper fee 
(Act VII of 
1922) as 
amended. 


Rs. 

620 

630 

640 

650 

660 

670 

680 

690 

700 

710 

720 

730 

740 

750 

760 

7/0 

780 

790 

800 

810 

820 

830 

840 

850 

860 

870 

880 

890 

900 

910 

920 

930 

940 

950 

960 

970 

980 

990 

1,000 

1,100 

1,200 

1,300 

1,400 

1,500 

1,600 

1,700 

1,800 

1,900 


a 

’•S 

T 


Rs. 

630 
64 0 
650 
660 
670 
680 
690 
700 
710 
720 
730 
740 
750 
760 
770 
780 
790 
800 
810 
820 
830 
840 
850 
860 
870 
880 
890 
900 
910 
920 
930 
940 
950 
060 
970 
980 
990 
1,000 
1,100 
1,200 

1.300 

1.400 
1,500 
1,600 
1,700 
1,800 
1,900 
2,000 
2,100 
2,200 

2.300 

2.400 


Rs. A, 

70 14 

72 0 

73 2 

74 4 

75 6 

76 8 

77 10 

78 12 

79 14 
81 0 
Sl> 2 

83 4 

84 6 

85 8 

86 |0 

87 l2 

88 l4 

90 0 

91 2 

92 4 

93 6 

94 8 

95 10 

96 12 

97 14 
99 2 

100 2 

101 4 

102 6 

103 8 

104 10 

105 12 

106 14 
108 0 

109 2 

110 4 

in 6 
112 8 
120 0 
127 8 
135 0 
142 8 
150 0 
157 8 
165 0 
172 8 
180 0 
187 8 
195 0 
202 8 
210 0 
217 8 


Rs. 

2.400 

2.500 
2,600 

2.700 

2.800 

2.900 
3,000 

3.100 

3.200 

3.300 

3.400 

3.500 

3.600 

3.700 

3.800 

3.900 
4,000 

4.100 

4.200 

4.300 

4.400 

4.500 

4.600 

4.700 

4.800 

4.900 
5.000 

5.250 

5.500 

5.750 

6,000 

6.250 

6.500 
6,7.50 
7,000 

7.250 

7.500 

7.750 

8,000 

8.250 

8.500 

8.750 
9.000 

9.250 

9.500 

9.750 

10,000 

10.500 

11,000 

11.500 

12,000 


Rs. 

Rs. 

2.500 

225 

2,600 

232 

2,700 

240 

2,800 

247 

2.900 

255 

3.000 

262 

3,100 

270 

3,200 

277 

3.300 

285 

3.400 

292 

3,500 

300 

3,600 

307 

3.700 

315 

3.800 

322 

3,900 

330 


337 


345 0 
352 8 
360 0 
367 8 
375 0 
382 8 
390 0 
397 8 
405 0 
412 8 
427 8 
442 8 
457 8 
472 8 
487 8 
502 8 
517 8 
532 8 
547 8 
562 8 
577 8 
592 8 
607 8 
622 8 
637 8 
652 8 
667 8 
682 8 
697 8 
712 8 
735 0 
757 8 
780 0 
802 8 
825 0 
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When the 
amount or 
value of 
ihe sub¬ 
ject-matter 
exceeds— 

1 

But docs 
not 

exceed— 

Proper fee 
(Act VII of 
1922) as 
amended. 

When the 
amount or 
value of 
the sub¬ 
ject-matter 
exceeds— 

But does 
not 

exceed— 

• 

Proper fee 
(Act VII of 
1922) as 
amended. 

Rs. 

Rs- 

Rs. 

A. 

Rs. 

Rs. 

Rs. A 

12,500 

13,000 

847 

8 

1,40,000 

1,45,000 

2,332 8 

13,000 

13,500 

870 

0 

1.45.000 

1,50.000 

2,362 8 

13,500 

14,000 

892 

8 

1.50,000 

1,55.000 

2,392 8 

14,000 

14.500 

915 

0 

1,55,000 

1,60.000 

2.422 8 

14.500 

15,000 

937 

8 

1.60.000 

1,65,000 

2,452 8 

15,000 

15.500 

960 

0 

1.65.000 

1.70,000 

2,482 8 

15,500 

16.000 

982 

8 

1,70,000 

1,75.000 

2,512 8 

16.000 

16,500 

1.005 

0 

1,75.000 

1,80,000 

2,542 8 

16,500 

17.000 

1.027 

8 

1.80,000 

1.85.000 

2,572 8 

17,000 

17,500 

1.050 

0 

1,85.000 

1,90,000 

2,602 8 

17,500 

18,000 

1.072 

8 

1.90.000 

1,95.000 

2,6.32 8 

18.000 

18,500 

1,095 

0 

1.95.000 

2,00.000 

2,662 8 

18,500 

19,000 

1,117 

8 

2.00.000 

2.05.000 

2,692 8 

19,000 

19,500 

1,140 

0 

2.05.000 

2.10.000 

2.722 8 

19,500 

20,000 

1.162 

8 

2,10,000 

2,15,000 

2.752 8 

20.000 

21.000 

1,192 

8 

2.15,000 

2.20,000 

2,782 8 


22,000 

1,222 

8 

2.20.000 

2,25,000 

2.812 8 


23.000 

1,252 

8 

2.25,000 

2.30,000 

2.842 8 


24,000 

1.282 

8 

2.30,000 

2,35.000 

2.872 8 

24.000 

: 25.000 

1,312 

8 

2.35,000 

2,40.000 

2.902 8 

25,000 

, 26.000 

1,342 

8 

2.40,000 

2,45.000 

2,932 8 

26,000 

27,000 

1,372 

8 

2,45,000 

2.50,000 

2,962 8 

27.000 

28.000 

1.402 

8 

2.50,000 

2.55,000 

2.992 8 

28,000 

29,000 

1,432 

8 

2.55,000 

2.60.000 

3,022 8 

29.000 

30.000 1 

1,462 

8 

2.60.000 

2,65,000 

3.052 8 

30.000 

32,000 

1,492 

8 

2.65,000 

2.70.000 

3,082 8 

32,000 

34,000 

1,522 

8 

2,70.000 

2,75.000 

3,112 8 

34,000 

36,000 

1,552 

8 

2.75,000 

2.80,000 

3.142 8 

36,000 

38,000 

1.582 

8 

2.80.000 

2.85.000 

3.172 8 

38,000 

40.000 1 

1,612 

8 

285.000 

2,90.000 

3.202 8 

40.000 ' 

42,000 

1,642 

8 

2.90,000 

2.95.000 

3.232 8 

42,000 

44.000 

1,672 

8 

2.95,000 

3,00,000 

3.262 8 

44,000 

46.000 

1.702 

3 

3 00,000 

3.05.000 

3.292 8 

46,000 

48.000 

1,732 

8 

3.05,000 

3.10.000 

3.322 8 

48.000 

50.000 

1,762 

8 

3,10.000 

3.15.000 

3,352 8 

50.000 

55.000 

1.792 

8 

3.15,000 

3.20.000 

3,382 8 

55.000 

60.000 

1,822 

8 

3.20.000 

3.25.000 

3.412 8 

60.000 

65.000 

1,852 

8 

3.25,000 

3,30,000 

3.442 8 

65,000 

70.000 

1,882 

8 

3,30.000 

3.35.000 

3.472 8 

70,000 

75,000 

1.912 

8 

3.35.000 

3,40,000 

3.502 8 

75,000 

80.000 

1 1,942 

8 

3,40.000 

3,45,000 

3,532 8 

80.000 

85.000 

1.972 

8 

3.45.000 

3.50.000 

3.562 8 

85.000 

90,000 ; 

2,002 

8 

3.50.000 

3.55,000 

3,592 8 

90.000 

95,000 

2,032 

8 

3.55.000 

3.60.000 

3.622 8 

95,000 

1 00,000 •. 

2,062 

8 

3.60.000 

3.65.000 

3,652 8 


1,05,000 

2.092 

8 

3,65.000 

3.70,000 

3.682 8 


1,10.000 

2,122 

8 

3.70.000 

3.75.000 

3.712 8 


1,15,000 ' 

2.152 

8 

3,75,000 

3,80.000 

3,742 8 


1,20,000 

2.182 

8 

3.80.000 

3.85.000 

3,772 8 


1,25.000 

2,212 

8 

3.85.000 

3.90.000 

3.802 8 


1,30.000 

2.242 

8 

3.90.000 

3,95.600 

3.832 8 


1.35,000 

2,272 

8 

3.95,000 

4,00.000 

3,862 8 

■HH 

1,40.000 

2,302 

8 

. 1 - r - ■ ^ -r 

# 
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And when the amount or value of the subject-matter exceeds Rs. 4 00 000 
the proper fee leviable shall be Rs. 3,862 annas 8 plw Rs. 30 for each five 
thousand rupees or part thereof in excess of Rs. 4,00.000. 


XIII.—UNITED PROVINCES ACT NO. Ill OF 1932. 

THE UNITED PROVINCES COURT-FEES (AMENDMENT) 

ACT, 1932. 

[Passed by the Local Legislature of the United Provinces of Agra and Oudh.] 

{Received the assent of the Governor of the United Provinces of Agra and 
Oudh on Ap^il 14, 1932, and of the Governor-General on April 25, 1932, 

and zeas published under S. 81 of the Government 

of India Act on May 7, 1932.) 

An Act further to amend the Court-Fees Act, 1870, in its 

application to the United Provinces. 

Whereas it is expedient further to amend the Court-Fees Act. 1870. 
in its application to the United Provinces. 

And whereas the previous sanction of the Governor-General has been 
obtained, under section 80-A, sub-section (3), of the Government of India 
Act, to the passing of this Act; 

It is hereby enacted as follows:— 

1. (1) This Act may be called The United Provinces CouRXrPEES 
(Amendment) Act, 1932. 

(2) It extends to the territories for the time being administered by 
the Local Government of the United Provinces. 

(3) It shall come into force on the first day of May, 1932, and shall 
remain in force up till March 31, 1934. 

2. To section 6 of the Court-Fees Act, 1870, hereinafter referred to 
as “the said Act”, the following proviso shall be added, namely,— 

Provided that where such document relates to any suit, appcai or 
other proceeding under the Oudh Rent Act, 1886, the Agra Tenancy Aci, 
1926, or the United Provinces Land Revenue Act, 1901, the proper fee shall 
be three-quarters of the fee indicated in either of the said schedules except 
where the document is of any of the kinds specified as chargeable in the 
first schedule and the amount or value of the subject-matter of the suit, 
appeal or proceeding to which it relates exceeds the value of Rs. 500: 

Provided further that the fee payable in respect of any such document 
as is mentioned in the foregoing proviso shall not be less than that indicated 
by either of the said schedules before the commencement of this Act. 

3. In paragraph (v) of section 7 of the said Act the word “ten” in 
clause (a) shall be read as “twenty” and the word “five” in clause (b) shall 
be read as “six”. 

4. For paragraph (iV) of section 7 of the said Act the following clause 
shall be substituted, namely,— 

(»>) In suits against a mortgagee for the recover>' of the property 
mortgaged according to the principal money expressed to be secured by the 
instrument of mortgage. 

(»>) (a) In suits by a mortgagee to foreclose the mortgage, or where 
the mortgage is made by conditional sale, to have the sale declared absolute, 
according to the total amount claimed by way of principal and interest. 

5. In section 18 of the said Act for the words “eight annas” the words 
■“twelve annas” shall be substituted. 

C—I 
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6. In Schedule I to the said Act the following amendments shall be 


made, namely,— 

(♦) In Article 1 for the entries in the second and third columns the 
entries shown in the first and second columns of Schedule A to this Act shall 

be substituted- 

(ii) In Article 6 for the words “four”, “eight” and “one rupee” m 
the third column the words “six”, “twelve” and “one rupee eight annas”, res¬ 
pectively, shall be substituted. 

(ttt) In Article 7 for the words “eight” and “one rupee” in the third 
column the words “twelve” and “one rupee eight annas”, respectively, shall 

be substituted. 

(iv) In Article 8 for the word “eight” in the third column the word 
“twelve” shall be substituted. 

(v) In Article 11 for the entries above the proviso in the second and 
third columns the following shall be substituted:— 


1 When the amount or value of the property Two per centum on such 

in respect of which the grant of Probate or amount or value. 
Letters is made exceeds one thousand rupees, 
but does not exceed ten thousand rupees ; 

and 

2 When such amount or value exceeds ten thou- Two and one-half per 

sand rupees, but does not exceed fifty thou- centum on such 
sand rupees ; amount or value. 

and 

3. When such amount or value e.xceeds fifty Three per centum on 
thousand rupees, but does not exceed one such amount or value, 
lakh of rupees, for the portion of such 
amount or value which is in excess of fifty 
thousand rupees : ^ 

4 When such amount or value exceeds a lakh 

of rupees, for the portion of such amount amount or value. 

or value which is in excess of a lakh of 

(vi) In ArUcle 12 for the entries in the first and second columns and 
for the first paragraph in the third column the following shall be substi¬ 


tuted :— 


12. Certificate 
under the Indian 
Succession Act, 
1925. 


1. When the amount or value 
of ativ debt or security 
specified in the certificate 
under section 374 of the 
Act does not exceed twenty 
thousand rupees; 


and 

2. When such amount or value 
exceeds twenty thousand 
rupees, but does not exceed 
fifty thousand rupees, for 
the portion of such amount 
or value which is in excess 
of twenty thousand rupees ; 


and 

3. When such amount or value 
exceeds fifty thousand 
rupees, but does not exceed 
a lakh of rupees, for the 
portion of such amount or 


Two per centum on such 
amount or value and 
three per centum on the 
amount or value of any 
debt or security to which 
the certificate is extend¬ 
ed under section 376 of 
the Act. 

Two and a half per centum 
on suce amount or value 
and three and a three- 
quarters per centum on 
the amount or value of 
any debt or security to 
which the certificate is 
extended under section 

376 of the Act. 

Three per centum on such 
amount or value and 
four and a half per 
centum on the amoun 
or value of any debtor 
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value which is in excess of 
fifty thousand rupees ; 


and 

4, When such amount or value 
exceeds a lakh of rupees, for 
the portion of such amount 
or value which is in excess 
of a lakh of rupees. 


security to which the 
certificate is extended 
under section 376 of the 
Act. 


Four per centum on such 
amount or value and six 
per centum on the 
amount or value of any 
debt or security to which 
the certificate is extended 
under section 376 of the 
Act. 


For the table of ad valorem fees leviable on the institution of 
suits the Table shown in Schedule B to this Act shall be substituted. 

7. In Schedule II to the said Act the following amendments shall be 
made, namely:— 

(i) In Article 1 for the words “one anna”, “eight annas” and “one 
rupee” in the third column the words “two annas”, “twelve annas” and 
“one rupee and eight annas”, respectively, shall be substituted: and the 
following clause shall be substituted for clause (d) :— 

(d) I. When presented to the Board of Revenue Three rupees, 
for revision of a judgment or order. 


1I« When presented to a High Court— 

(1) Under the Indian Companies Act, 1913 Fifty rupees. 
(Act VII of 1913), for winding up a 

company. 

(2) Under section 115 of the Code of Civil Four rupees. 
Procedure, 1908 (Act V of 1908), for 

revision of an order. 


(3) In any other case 


Three rupees. 


(n) In Article 1-A for the words “twelve annas”, in the third column 
the words “one rupee two annas” shall be substituted. 

(m) In Articles 5, 6, and 7 for the word “eight”, in the third column, 
the word “twelve” shall be substituted. 

(tV) In Article 10 for the words “eight annas” “one rupee” and “two 
rupees” in the third column, the words “twelve annas”, “one rupee eight 
annas” and “three rupees”, respectively, shall be substituted. 

(v) For Article 11, the following shall be substituted:— 


11. Memorandum of 
appeal when the appeal 
is not from a decree 
or an order having the 
force of a decree, and 
is presented 


(o) to any Civil Court other! Twelve annas, 
than a High Court, or to any! 

Revenue Court or Executivcl 
Officer other than a Commis-| 
sioner of the division or! 

Chief Controlling Revenue 
or Executive Authority. 

(b) to a Commissioner of the Two rupees, 
division. 

(r) to a High Court or to a Three rupees. 
Chief Controlling Executive! 
or Revenue Authority. I 
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The bracket opposite Articles 12, 13 and 14 in the second column 
shall be omitted and for Article 12 the following shall be substituted:- 


12. Caveat. 


When the amount or value of 
the property in respect of 
which the caveat is lodged— 

(a) does not exceed five thou- five rupees, 
sand rupees. 

(5) exceeds five thousand Ten rupees, 
rupees. 


{vii) For Article 14 the following shall be substituted: 


14. Petition in a suit 
under the Native Con¬ 
verts’ Marriage Disso¬ 
lution Act, 1866. 


Seven rupees 
annas« 


eight 


In Article 17 for the words “ten rupees” in the third column, 
the words “fifteen rupees” shall be substituted, and the following proviso 

shall be added:— . . • i 

Provided that in a suit filed before a High Court under its original 

jurisdiction the fee chargeable under this article shall be one hundred rupees. 

(t>) In Articles 18 and 19 for the word “ten” in the third column 

the word “fifteen” shall be substituted. 

(jr) In Articles 20 and 22 for the word “twenty” in the third column 

the word “thirty” shall be substituted. 

SCHEDULE A. 


suujcwt 




When the amount or value of the su 
matter in dispute does not exceed five rupees. 

When such amount or value exceeds five Six annas, 
rupees, for every five rupees, or part thereof, in 
excess of five rupees, up to one hundred rupees. 

When such amount or value exceeds one Twelve annas, 
hundred rupees, for every ten rupees, or part there¬ 
of, in excess of one hundred rupees up to two 

hundred rupees. 

When such amount or value exceeds two One rupee, 
hundred rupees, for every ten rupees or part 
thereof, in excess of two hundred rupees up to five 

hundred rupees. 

When such amount or value exceeds five One rupee four annas. 

hundred rupees, for every ten rupees, or part 
thereof, in e^ess of five hundred rupees, up .o one 

thousand rupees. 

When such amount or value exceeds one Six rupees four annas 

thousand rupees, for every one hundred rupees, or 
part thereof, in excess of one thousand rupees up to 

five thousand rupees. 

When such amount or value exceeds five Twelve rupees 

thousand rupees, for every two hundred and fifV 
rupees, or part thereof, m excess of five thousana 
rupees, up to ten thousana rupees* 


eight 
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When such amount or value exceeds ten Eighteen rupees twelve 
thousand rupees, for every five hundred rupees, or annas, 
part thereof, in excess of ten thousand rupees, up 
to twenty thousand rupees. 

When such amount or value exceeds twenty Twenty-five rupees, 
thousand rupees, for every one thousand rupees, or 
part thereof, in excess of twenty thousand rupees, 
up to thirty thousand rupees. 

When such amount or value exceeds thirty Twenty-five rupees, 
thousand rupees, for every two thousand rupees. 

Or part thereof, in excess of thirty thousand rupees, 
up to fifty thousand rupees. 


When such amount or value exceeds fifty thou- Thirty-one rupees four 
sand rupees, for every five thousand rupees, or annas, 
part thereof, in excess of fifty thousand rupees : 


Provided that the maximum fee leviable on a plaint or memorandum 
of appeal shall be four thousand five hundred rupees. 


SCHEDULE B. 

Table of rates of ad valorem fees leviable on the institution of suits. 


1 

When the 



When the 

1 

■ • " S 

amount or 
value of 
the subject- 
matter 

But does 
not 

exceed 

Proper Fee. 

amount or 
value of 
the subject- 
matter 

But does 
not 

exceed 

Proper Fee. 

1 

exceeds 



exceeds 




Rs. 

Rs. 

5 

Rs. A. 

0 6 

Rs. 

170 

Rs. 

180 

R s. A. 

13 8 

5 

10 

0 12 

180 

190 

14 4 

10 

15 

1 2 

190 

200 

15 0 

15 

20 

1 8 

200 

210 

16 0 

20 

25 

1 14 

210 

220 

17 0 

25 

30 

2 4 

220 

230 

18 0 

30 

35 

2 10 

230 

240 

19 0 

35 

40 

3 0 

240 

250 

20 0 

40 

45 

3 6 

250 

260 

21 0 

45 

50 

3 12 

260 

270 

22 0 

50 

55 1 

4 2 

270 

280 

23 0 

55 

60 

4 8 

280 

290 

24 0 

60 

65 

4 14 

290 

300 

25 0 

65 

70 

5 4 

300 

310 

! 26 0 

70 

75 

5 10 

310 

320 

27 0 

75 

80 

6 0 

320 

330 1 

28 0 

80 

85 

6 6 

330 

340 

29 0 

85 

90 

6 12 

340 

350 

30 0 

90 

95 

7 2 

350 

360 

31 0 

95 

100 

7 8 

360 

370 

32 0 

100 

no 

8 4 

370 

380 

33 0 

110 

120 

9 0 

380 

390 

34 0 

120 

130 

9 12 

390 


35 0 

130 

140 

lO 8 

400 


36 0 

140 

150 

n 4 

410 

420 

37 0 

150 

160 

12 0 

420 

430 

38 0 

160 

170 

12 12 

430 

440 

39 0 


Ixx 


The Court'-Fees Act. 


[App. 


When the 
amount or 
value of 
the sub¬ 
ject-matter 
exceeds 

But does 
not 

^ exceed 

1 

1 

Proper 

Fee. 

When the 
amount or 
value of 
the sub- 
j ect-matter 
exceeds 

But does 
not 

exceed 

Proper Fee. 

■ Rs. 

Rs. 

Rs. 

1 

A. 

Rs. 

Rs. 

Rs. A. 

44 O 

450 

40 

0 

970 

9S0 

105 0 

45 O 

460 

41 

0 

980 

990 

106 4 

460 

470 

42 

0 

990 

1,000 

107 8 

470 

480 

43 

0 

1,000 

1,100 

113 12 

480 

490 

44 

0 

1,100 

1.200 

120 0 

490 

500 

45 

0 

1.200 

1,300 

126 4 


510 

46 

4 


1.400 

132 ,8 

510 

520 

47 

8 


1.500 

138 h 

520 

530 

48 

I 2 


1.600 

145 0 

530 

540 

50 

0 


1,700 

151 4 

540 

550 

51 

4 


1,800 

157 8 

550 

560 

52 

,8 


1,900 

163 12 

560 

570 

S3 

-2 


2,000 , 

170 0 

570 

580 

55 

0 


2,100 

176 4 

580 

590 

56 

4 


2,200 

182 8 

590 

600 

57 

8 

2,200 

2,300 

188 12 


610 

58 

12 

2,300 

2,400 

195 0 

610 

620 

60 

0 

2,400 

2,500 

201 4 

620 

630 

61 

4 

2,500 

2,600 

207 8 

630 

640 

62 

8 

2.600 

2,700 

213 I 2 

640 

650 

63 

12 

2.700 

2,800 

220 0 

650 

660 

65 

0 

2,800 

2,900 

226 4 

660 

670 

66 

4 

, 2,900 

3.000 

232 8 

670 

680 

67 

8 

3,000 

3,100 

238 12 

680 

690 

68 

12 

3,100 

3.200 

245 0 

690 

700 

70 

0 

3.200 

3400 

251 4 

700 

710 

71 

4 

3,300 

3,400 

257 8 

710 

720 

72 

8 

3,400 

• 3.500 

263 12 

720 

730 

73 

l2 

3.500 

3,600 

270 0 

730 

740 

75 

0 

3,600 

3,700 

276 4 

740 

750 

76 

4 

3,700 

3.800 

282 8 

750 

760 

77 

8 

3,800 

3,900 

288 I 2 

760 

770 

78 

12 

3,900 

4.000 

295 0 

770 

780 

80 

0 

4,000 

4.100 

301 4 

780 

790 

81 

4 

4.100 

4,200 

307 8 

790 

800 

82 

8 

4,200 

4.300 

313 12 

800 

810 

83 

12 

4,300 

4.400 

320 0 

810 

820 

85 

0 

4,400 

4.500 

326 4 

820 

830 

86 

4 

4,500 

4,600 

332 8 

830 

840 

87 

8 

4,600 

4.700 

338 12 

840 

850 

88 

12 

4,700 

4,800 

345 0 

850 

860 

90 

0 

4,800 

4,900 

351 4 

860 

870 

91 

4 

4,900 

5.000 

357 8 

870 

880 

92 

8 

5.000 

5,250 

370 0 

880 

890 

93 

12 

5.250 

5.500 

382 8 

890 

900 

95 

0 

5.500 

5,750 

395 0 

900 

910 

96 

4 

5.750 

6.C00 

407 8 

910 

920 

97 

8 

6,000 

6,250 

420 0 

920 

930 

98 

12 

6,250 

1 6.500 

432 8 

930 

940 

loo 

0 

6400 

6,750 

445 0 

940 

950 

101 

4 

6.750 

7.000 

457 8 

950 

960 

102 

8 

7,000 

7,250 

470 0 

960 

970 

103 

12 

7450 

7,500 

482 8 
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When the 
amount or 
value of 
the sub- 


But does 
not 

exceed 


Proper Fee 


When the 
amount or 
value of 
the sub¬ 
ject-matter 


But does 
not 

exceed 


exceeds J 

, 

1 

exceeds 


Rs. 

Rs. 

Rs. 

A. 

Rs. 

Rs, 

7,500 

7,750 

495 

0 

20.000 

21,000 

7,750 

8,000 

507 

8 

21,000 

22.000 

8,000 

8,250 

520 

0 

22,000 ' 

23.000 

8,250 

8,500 

532 

8 

23.000 

24.000 

8,500 

8,750 

545 

0 

24,000 

25.000 

8,750 

9,000 

557 

8 

25.000 

26.000 

9,000 

9,250 

570 

0 

26.000 

27,000 

9,250 

9,500 

582 

8 

27,000 

28.000 

9.500 

9,750 

595 

0 

28.000 

29,000 

9,750 

10,000 

607 

8 

29.000 

30,000 

10,000 

10,500 

626 

4 

30,000 

32.000 

10,500 

11,000 

645 

0 

32,000 

34.000 

11,000 

11,500 

663 

l2 

34,000 

36.000 

11,500 

12,000 

682 

8 

36,000 

38,000 

12,000 

12,500 

701 

4 , 

38.000 

40-000 

12,500 

13,000 

720 

0 

40.000 

42.000 

13,000 

13,500 

738 

12 

42.000 

44,000 

13,500 

14,000 

757 

8 

44.000 

46,000 

14,000 

14.500 

776 

4 

46 000 

48,000 

14,500 

15,000 

795 

0 

48,000 

50,000 

15.000 

15,500 

813 

12 

50,000 

55,000 

15,500 

16,000 

832 

8 

55,000 

60.000 

16,000 

16,500 

851 

4 

60,000 

65,000 

16,500 

17,000 

870 

0 

65,000 

70,000 

17,000 

17.500 

888 

12 

70.000 

75,000 

17,500 

18,000 

907 

8 

75.000 

80,000 

18,000 

18,500 

926 

4 

80,000 

85,000 

18,500 

19,000 

945 

0 

85,000 

90,000 

19,000 

19.500 

963 

12 

90.000 

95,000 

19,500 

20,000 

982 

8 

95,000 

1.00,000 


Proper Fee. 


Rs. A. 


1.007 

1.032 

1,057 

1,082 

1,107 

1,132 

1.157 

1,182 

1.207 

1,232 

1.257 

1 . 2*32 

1,307 

1,332 

1.357 

1,382 

1,-107 

1,432 

1.457 

1,482 

1,513 

1,545 

1,576 

1,607 

1,638 

1,670 

1,701 

1,732 

1,763 

1,795 


8 

8 

8 

8 

8 

8 

8 

8 

8 

8 

8 

8 

8 

8 

8 

8 

8 

8 

8 

8 

l2 

0 

4 

if 

0 

4 

8 

12 

0 


And the fee increases at the rate of thirty-one rupees four annas for 
every five thousand rupees or part thereof, for example 


Rs. 



2,00,000 

3,00,000 

4,00,000 

5,00,000 

5,35,000 


2,420 0 
3,045 0 
3,670 0 
4,295 0 
4,500 0 


APPENDIX III. 

REDUCTIONS AND REMISSIONS OF COURT-FEES. 

Notification reducing and remitting Court-Fees. 

A.—RULES BY THE GOVERNOR-GENERAL IN COUNCIL. 

No. 4650, dated the 10th September, 1889. 

[Gazelle of India, 1889, Fart I, p. 506.] 

Under section 35 of the Court-Fees Act (VII of 1870), and in super- 
session of all previous notifications under that section, it is hereby notified 
that, in exercise of the power to reduce or limit, in the whole or in any part 
of British India, all or any of the fees mentioned in the First and Second 
Schedules to the said Act, the Governor-General in Council has been pleased 
to make the reductions and remissions hereinafter set forth, namely:— 

A.—General for the whole of British India. 

(1) to remit the fees chargeable on applications presented to a Collector 
for refund of the amount paid to the Government for stamped paper which 
has become spoiled or unfit for use, or is no longer required for use, and 
on applications for renewal of stamped paper which has become spoiled or 
unfit for use; 

(2) to remit the fees chargeable on applications in writing, relating 
exclusively to the purchase of salt which is the property of the Government; 

(3) to direct that; when a plaint disclosing a reasonable case on the 
merits is presented to any Civil or Revenue Court in such a form that the 
presiding Judge or Officer, without summoning the defendant, rejects it not 
for any substantial defect but on account of an entirely technical error in 
form only, and so as to leave the plaintiff free to prosecute precisely the same 
case in another form against the same defendant or defendants, the value of 
the stamp on the plaint shall be refunded on presentation of an application 
to the Collector of the district in which the Court is situated, together with 
a certificate from the Judge or officer who rejected the plaint that it was 
rejected under the circumstances above described, and that the value of the 
stamp should, in his opinion, be refunded; 

(4) to remit the fees chargeable on— 

(o) copies of village settlement-records furnished to land-holders and 
cultivators during the currency or at the termination of settlement operations; 

(6) lists of fields extracted from village settlement-records for the 
purpose of being filed with petitions of plaint in settlement Courts: 

Provided that nothing in this clause shall apply to copies of judid^ 
proceedings, or to copies of village settlement-records (other than l^ts ot 
fields) extracted as aforesaid, which may be filed in any Court or office, 

1 (5) to declare that the fee chargeable on a plaint filed in a suit for 
possession of immoveable property under section 9 of the ^Specific E®he 
Act (I of 1877), shall be one-half of the amount prescribed in the scale o 
fees for plaints mentioned in Article 1 of the First Sc hedule; _ . 

1 Clause (5) is superseded by the amendment made in Article 2 of 
Schedule I of the Court-Fees Act, 1870, by the Repealing and Amending 
Act, 1891 (XII of 1891), Sch. II. 

2 Genl. Acts, Vol. II. 
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(6) to direct that the fee chargeable on appeals from orders under 
clause (c) of section 244 of the 2Code of Civil Procedure (Act XIV of 
1882) shall be limited to the amounts chargeable under Article 11 of the 
Second Schedule; 

(7) to remit the fees chargeable on security-bonds for the keeping of 
the peace by, or good behaviour of, persons other than the executants; 

(8) to remit the fee payable under Article 1, clause (c), of the Second 
Schedule on an application or petition presented to a Chief Commissioner, 
when the application or petition is accompanied by a petition to the Govern¬ 
ment of India and contains merely a request that that petition may be for¬ 
warded to the Government of India; 

(9) to remit the fees chargeable under Articles 6. 7 and 9 of the First 
Schedule on copies furnished by Civil or Criminal Courts or Revenue Courts 
or Offices for the private use of persons applying for them: 

Provided that nothing in this clause shall apply to copies when filed, 
exhibited or recorded in any Court of justice or received by any public 
officer; 

(10) to remit the fees chargeable, under paragraph 4 of clause (a) and 
paragraph 2 of clause (6) of Article 1 of the Second Schedule, on applica¬ 
tions for orders for the payment of deposits in cases in which the deposits 
does not exceed Rs. 25 in amount: 

Provided that the application is made within three months of the date 
on which the deposit first became payable to the party making the applica¬ 
tion; 

(11) to remit, with reference to clause ( 4 * 1 ) of section 19 of the Act, 
the fees chargeable on applications for leave to occupy under direct engage¬ 
ment w'ith the Government land of which the revenue is settled, but not 
permanently, when made by persons who do not at the time of application 
hold the land; 

(12) to remit the fees chargeable on applications for loans under the 
®Land Improvements Loans Act, XIX of 1883, or ®the Agriculturists’ Loans 
Act, XII of 1884; 

(13) to remit the fee chargeable on an application made by a person 
to the Collector under the second paragraph of section 39 of the ^Indian 
Stamp Act, I of 1879, for the return to that person, or to the Registration- 
officer who impounded it, of a document impounded and sent to the 
Collector by a Registration-officer; 

(14) to remit the fee chargeable on an application made for transfer 
of a stock-note from one circle to another under paragraph 6 of Resolution 
No. 2566, dated the 20th August, 1885; 

(15) to remit the fees chargeable on the following documents, namelj% 


P*Clause (6), as it now stands, forms the subject of a separate notifica¬ 
tion, and is inserted here in this form for convenience of reference. See 
Notification No. 4344 S.R., dated 6th October, 1893, Gasette o.f India, 1893, 
Pt. I, p, 575. 

^ See now Act V of 1908, Genl. Acts, Vol. VI. 

8 Genl. Acts, Vol. II 

* See now the Indian Stamp Act; 1899 (II of 1899), S. 42, Genl. Acts, 
Vol, V. 
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(o) copy of a charge framed under section 210 of the Code of 
Criminal Procedure, 1882,=, or of a translation thereof, when the copy is 
given to an accused person; 

(&) copy of the evidence of supplementary witnesses after commit¬ 
ment when the copy is given under section 219 of the said Code to an 
accused person; 

(c) copy or translation of a judgment in a case other than a summons- 
case, and copy of the heads of Judge*s charge to the jury, when the copy 
or translation is given under section 371 of the said Code to an accused 

person; 

(d) copy or translation of the judgment in a summons-case, when 
the accused person to whom the copy or translation is given under section 371 
of the said Code is in jail; 

(e) copy of an order of maintenance, when the copy is given under 
section 490 of the said Code to the person in whose favour the order is made, 
or to his guardian, if any, or to the person to whom the allowance is to be 

paid; 

(/) copy furnished to any person affected by a judgment or order 
passed by a Criminal Court, of the Judge’s charge to the jury or of any 
order, deposition or other part of the record, when the copy is not a copy 
which may be granted under any of the preceding sub-clauses without the 
payment of a fee, but is a copy which, on its being applied for under 
section 548 of the said Code, the Judge or Magistrate, for some special 
reason to be recorded by him on the copy, thinks fit to furnish without 
such payment; 

(g) copies of all documents furnished under the orders of any 
Court or Magistrate to any Government Advocate or Pleader or other per¬ 
sons specially empowered in that behalf for the purpose of conducting any 
trial or investigation on the part of the Government before any Criminal 
Court; 

(/») copies of all documents which any such Advocate, Pleader or 
other person is required to take in connection with any such trial or investi¬ 
gation, for the use of any Court or Magistrate, or may consider necessary 
for the purpose of advising the Government in connection with any criminal 

proceedings; 

(t) copies of judgments or depositions required by officers of the 
Police Department in the course of their duties; 

(15) to direct that the fee chargeable— 

(o) on an application to a Collector, or to any officer or person 
discharging all or any of the functions of a Collector, with respect either 
to liability to assessment or to the amount of an assessment under Act II 
of 1886 (an Act for imposing a tax on income derived from scntrces other 
than agriculture'), and 

(6) on a copy of an order passed under section 26 of the same 
Act, shall be limited to one anna; 

(17) to remit the fee chargeable on an application presented by any 
person for the return of a document filed by him in any Court or pu ic 
office; 


(18) to direct that, when a part of an estate paying anni^l revenue 
the Government under a settlement which is not permanent is recorac 
the Collector’s register as separately assessed with such revenue, the vai 



"KSee now the Code of Criminal Procedure, 1898 (Act V of 1898). Genl. 
Acts, Vol. V. 
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of the subject-matter of a suit for the possession of, or to enforce a right 
of pre-emption tn respect of, a fractional share of that part shall, for the 
purposes of the computation of the amount of the fee chargeable in the 
suit, be deemed not to exceed five times such portion of the revenue separately 
assessed on that part as may be rateably payable in respect of the share ; 

(19) to direct that, if the amount of the fee chargeable in any case involves 
a fraction of an anna, the fraction shall be remitted, except where otherwise 
expressly provided by this notification; 

^ (19-o) to remit the fee chargeable on an application for the grant of 
a licence for the vend of stamps; 

* (19-6) to direct that no Court-fee shall be charged on an application 
for the repayment of a fine or of any portion of a fine the refund of which 
has been ordered by competent authority. 

^ (19-c) to remit the fees chargeable on applications for copies of docu¬ 
ments detailed in clauses (4) and (15), supra; 

* (19-d) to remit the duty chargeable in respect of Indian Probates, 
Letters of Administration of Succession Certificates on the share or other 
interest of a deceased member of a company formed under the Indian Com¬ 
panies Act, 1882 (VI of 1882), provided that the said share or interest was 
registered in a branch register in the United Kingdom under the Indian 
Companies (Branch Registers) Act, 1900 (IV of 1900), and that such member 
was at the date of his decease domiciled elsewhere than in India; 

® (19-tf) to remit the fees chargeable on applications presented to officers 
of land revenue for the suspension or remission of revenue on the ground 
that a crop has not been sown or has failed; 

3 (19-/) to remit the fee chargeable on applications and petitions pre¬ 
sented to a Collector or any Revenue Officer having jurisdiction equal or 
subordinate to a Collector for advice or assistance from the Agricultural 
Department of the Province; 

(19-^7) (o) to remit all fees payable under Schedule II upon applica¬ 
tions relating to licences or duplicates granted or renewed under the Indian 
Arms Rules, 1909, other than licences or duplicates of the nature hereinafter 
referred to in sub-head (6), and 

(6) to reduce to one anna all fees exceeding one anna payable 
imder the Schedule upon applications relating to licences or duplicates 
granted or renewed under the said rules in respect of which 

(0 no fee is payable under the said rules, or 
(if) the fee is payable under the said rules has been collected 
in full; 

(19-/») to remit the fees chargeable on applications for the grant of 
licences of the nature mentioned in items 8 and 9 of the Schedule II 


^Clause (19-o) was inserted by Notification No. 4276-S.R., dated 23rd 
September, 1897. See Gazette of India, 1897. Pt. I, p. 864. 

* Clause (19-6) forms the subject of a separate Notification (No. 3389- 
S.R., dated 6th August, 1896, see Gazette of India, 1896, Pt. I, p. 604), and 
is inserted here in this form for convenience of reference. 

® Clause (19-0 forms the subject of a separate Notification (No. 1180- 
Exc., dated 24th February, 1905, see Gazette of India, 1905, Pt. I. p. 117). 

Oauses (19-d to 19*/) also form the subject of separate Notifications, 
^ee Notifications Nos. 881-S.R., dated the 17th February, 1900, 4385-S.R., 
dated the 19th August, 1901, 6069-Exc., dated the 26th October, 1906, 

Gazette of India, 1900, 1901, 1906, Pt. I, and pp. 100, 608 and 760, respectively. 
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appended to the Indian Explosives Rules, 1914, to possess gnn-powder, other 
explosive or detonators required bona fide for blasting purpose. No. 1938-F., 
dated 17th December, 1914, Gazette of India, 19th December, 1914, Pt. L 

(19-0 to make in the whole of British India the remissions hereinafter 
set forth in the fees leviable under Articles 11, 12, 12-A of the First Schedule 
of the said Act, on the property of any person subject to Military law either 
under the Army Act 44 and 45 Viet., c. 58) or under the Indian Army Act, 
VIII of 1911, who is killed or dies of wounds inflicted, accident occurring 
or disease contracted within twelve months before the death while on active 
service in the present war, namely:— 

(a) where the amount or the value of the property in respect of 
which the grant of probate or letters of administration is made or which is 
specified in the certificate under the Succession Certificate Act, 1899, or in 
tjie certificate under Bombay Regulation No. 8 of 1827, does not exceed 
Rs. 5,000, to remit the whole of the fees leviable in respect of the property; 

(t) where the said amount or value exceeds Rs. 5s000 to remit the 
whole of the said fees in respect of the first Rs. 5,000; and 

(c) where any propertj' passes more than once in consequence of 
such deaths, to remit in the case of second and subsequent successions, the 
whole of the said fees irrespective of the value or amount of such pro¬ 
perty. No. 120-F., dated 14th January, 1915, Gazette of India, dated 6th 
January, 1915, Pt. I, pp. 160, 161. 

(19-/) to remit in the whole of British India the fees chargeable under 
Article 1 (a) and (5) of Schedule II of the Act on applications for mutations 
of names in respect of the property of any person subject to militar>’ law 
either imder the Army Act (44 and 45 Viet., c. 58) or under the Indian 
Army Act, 1911 (VIII of 1911) who is killed or dies of wounds inflicted, 
accident occurring or disease contracted within 12 months, before death, 
while on active service in the present war. No. 371-F., dated 25th February, 
1915, Gazette of India, dated 27th September, 1915, Pt. I, p. 350. 

(19-^) to remit the fees chargeable on application for the grant of 
licences issued in accordance with the provisions of any rule made under 
section 9 of the Petroleum Act, 1899 (VIII of 1899) for the possession of 
dangerous petroleum for use on motor vehicles and for its transport thereon 
for the purpose of use therein. No. 134-F., dated 27th September, 1916, 
Gazette of India, dated 30th September, 1926, Pl I, p. 1461. 

B.—Special for the Presidency of Fort St. George only. 

^ (20) to direct that the fees chargeable on the following documents 
filed in claims preferred under the Madras Hereditary Village Offices Act, 
1895 (Madras Act III of 1895), shall be limited to the sum specified below 
against each, namely:— 

plaint, petition for execution or memorandum of appeal to a 
Collector—eight annas ; 

memorandum of appeal to the Board of Revenue—two rupees; 

^ (21) to remit the fees chargeable (o) on copies of judgments, decrees, 
or orders passed on claims preferred under the Madras Hereditary Village 
Offices Act, 1895 (Madras Act HI of 1895), and (d) on applications filed 
by either party in the course of the trial of suits or appeals or in the course 
of execution of decrees under the said Act; 


■^.Clauses (20) and (21) were substituted for the original clause by 
Notification No. 3449-S.R., dated the 6th August; 1897, Gazette of India, 
1897, Pt. I, p. 696. 
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(22) to remit the fees chargeable under the First Schedule on plaints 
in summary suits brought before Collectors under ^Madras Act VIII of 
1865 (An Act to consolidate and improve the lazes u’hich define the process 
to be taken for the recovery of rent') ; 

(23) to reduce the fees chargeable in suits by Government raiyats, for 
the recoveiy of land sold for arrears, of revenue, to the amount whicji 
would be chargeable if the value of the subject-matter were only the rent 
of the land payable for the year next before the date of presentation of 
the plaint; 

2 (23a) to remit the fees chargeable under the said Act on applications 
made by toddy-drawers and shop-keepers for the grant of licences permitting 
them or their servants to draw toddy from cocoanut and other palms; 

® (23b) to remit the fees chargeable on all communications made under 
Chapter II of the ^ladras Proprietary Estates Village Service Act, 1894 
(Madras Act II of 1894) by a proprietor to any Revenue Officer relatTing 
to the appointment and control of village officers; 

* (23c) to remit the fees chargeable on certain applications made by 
cultivators of the hemp plant {Cannabis Sativa or Indica) in the Madras 
Presidency; 

* (23d) to remit the fees chargeable on applications made by distillers 
and warehouse-keepers in the Madras Presidency to the Excise officer in 
charge of the distillery or warehouse for the issue of a permit for the 
transport of oountr 3 ' spirit; 

(23c) to remit the fees chargeable under item 1 (a) of Schedule II 
of the Act on applications for transfer of registry’ in the revenue accounts 
in respect of ry'otwari holdings in the Madras Presidency. No. 874-F., dated 
29th August, 1913, Gazette of India, dated 29th August, 1913, Pt. I, p. 826. 

C.—Special for the Bombay Presidency. 

D. —Special for Bengal. 

E. —Special for Agra. 

F,—Special for United Provinces. 

8 F.—Special for N, IV. F. Provinces. 

S 

See Appendices infra. 

O.—Special for the Punjab only. 

(42) to remit the fees chargeable on copies of orders or proceedings 
under section 47 of the ^Punjab Land Revenue Act, XVII of 1887 made or 
recorded by Collectors or other Revenue Officers engaged in revising a 


^See now Madras Estates Land Act, 1908 (Madras Act I of 1908). 

2 Clause (23-a) was inserted by notification No. 2661-S.R., dated the 
15th June, 1897, see Gazette of India, 1897. Pt. I, p. 525. 

^ See Notification No. 3310-S.R., dated the 4th June, 1903, Gazette of 
India, 1903, Pt. I, p. 399. 

• ^See Notification No. 225-S.R., dated the 11th January, 1901, Gazette 
of India, 1901, Pt. I, p. 32. And No. 6260-S.R., dated the 12th December, 
1901, Gazette of India, 1901, Pt. I, p. 1030. 

•^See Notification No. 3844-S.R.. dated the 26th June, 1903, Gazette of 
India, 1903. Pt. I, p. 538. 

•Punjab and N. W. Code. 
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record-of-rights under a notification^ published in accordance with section 32 
of the said Act: 

Provided that the copy if furnished for the purpose of being filed with 
application or petition to a Collector or other Revenue Officer engaged as 
aforesaid in revising a record-of-rights, or to the Commissioner of the 
Division, or to the Financial Commissioner, Punjab, relating to matters 
connected with the assessment of land or the ascertainment of rights thereto 
or interests therein, if presented previous to the final confirmation of such 
revision; 

(43) to remit the fees chargeable on applications under section 97 of 
the ^Punjab Land Revenue Act, XVII of 1887, made by village-officers in 
accordance with the provisions of rule 83 of the rules under that Act pub¬ 
lished with the ^Notification of the Punjab Government, No. 76, dated the 
1st March, 1888; 

4 (43a) to remit in the territories administered by the Lieutenant- 
Governor of the Punjab the fees chargeable on plaints and suits brought 
against British subjects by Bhittanis ordinarily residing outside British 

India:— 

(t) for the recovery of debts; 

(u) appertaining to the custody of a woman; or 
(m) appertaining to inheritance; 

* (436) to remit in the territories administered by the Lieutenant- 
Governor of the Punjab, the fees chargeable on copies of all records main¬ 
tained under the provisions of Chapter VI of the Punjab Land Revenue 
Act, 1887 (XVII of 1887), when such copies are exhibited or recorded in 
any Court of Justice or are received or furnished by any public officer; 

(43c) to remit the fees chargeable under the Act on application for 
the grant of fishing licences prescribed by the rules made by the Govern¬ 
ment of the Punjab under section 3 of the Punjab Fisheries Act, 1914 (11 
of 1914). 


H.—Special for Bunna only. 

6 ( 44 ) to remit the fees chargeable on the following documents fur¬ 
nished to cultivators, namely: 

certified copies of extracts from settlement or supplementary survey 
registers containing particulars of the holdings of cultivators; 

® (45) to remit the fees chargeable in Upper Burma on plaints, applica¬ 
tions, petitions and copies which are filed, exhibited or recorded in the 
Court of a Circle Officer, or in any Court presided over by a Thugyi or 
Myothugyi, or which are received or furnished by a Thugyi or Myothugyi. 

Explanation .—For the purposes of this clause the expression “Thugyi 
or Myothugyi” includes any person, however designated, who in ^y P^ 
of Upper Burma occupies a position similar to that which is held in ot er 

parts by a Thugyi or Myothugyi; 


*** Punjab and N. W. Code. _ 

^See Notification No. 5481-S.R., dated the 15th October, 1902, Gazette 

of India, 1902, Pt. I, p. 753. 

® See Punjab Gazette, 1888, Pt. I, pp. 279 and 301. . 

^ See Notification No. 2807-S.R., dated 26th June, 1896, Gazette of India, 


^^^iiSee Notifi(^on No. 4283-S.R., dated the 6th August, 1902, Gazette of 

Voauses (44) Md (45) were substituted for clauses (44) to (46) by 
Notification No. 4724-S.R., dated the 22nd October, 1897, see Gazette of 
India, 1897, Pt I, p. 956. 
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^ (46) to remit in Lower Burma the fees chargeable on applications 
presented under section 45 of the *Burma Land and Revenue Act (II of 
1876), by Revenue Officers with a view to the realization of arrears of 
revenue; 

® (46-a) to remit in all parts of Burma except the Shan States, the fees 
chargeable under section 35 of the Act on applications presented to officers 
of land-revenue for the notification of errors in the assessment of land- 
revenue ; 

I.—Special for the Central Provinces only. 

(47) to direct that the fee chargeable on a petition of objection to 
assessment under A^ct XIV of 1867 (An Act to provide for the Assessment 
of the Pandhari-tax in certain parts of the Central Provinces) shall, whatever 
may be the amount of the assessment to which the petition relates, be 
limited to one anna; 

® (47a) to remit the fees chargeable on applications presented to Courts 
in the Central Pro\'inces with reference to sections 257-A and 258 of the 
Code of Civil Procedure (Act XIV of 1882) in relation to awards made 
in the course of conciliation proceedings held with the sanction of the 
Local (jovernment; 

K.—Special for the Bombay Presidency, Bengal, the North-Western 
Provinces and Oudh, the Punjab, Lower Burma, the Central Proznnees, 

Ajmer and Coorg. 

® (48) to direct that whenever, upon payment of the full fee a certi¬ 
ficate of administration has been granted under ’^Act XL of 1858 (An Act 
for making better provision for the care of the persons and property of 
Minors in the Presidency of Fort William in Bengal or ^Act XX of 1864 
(An Act for making better provision for the care of the persons, and pro¬ 
perty of Minors in the Presidency of Bombay), and a fresh certificate is for 
any reasons subsequently granted in respect of the same estate, no fee shall 
be chargeable upon the fresh certificate so granted. 

BRITISH BALUCHISTAN. 

The Governor-General of India in Council has been pleased to extend 
the remissions and reductions specified in rules 1 to 19 (b) set out above 
to British Baluchistan by Notification No. 3633-I-B. of the Government of 
India, dated 18th November, 1913, and published in the Gasette of India, 
dated 22nd November, 1913, Pt. I, pp. 1109 to 1112. 

_ ■ ' 

^Notification No. 2243-S.R., dated 22nd May, 1896, Gasette of India, 
1896, Pt. I, p. 379. 

® Bur, Code. 

^See Notification No. 4572-S.R., dated the 2nd August, 1902, Gasette 
of India, 1902, Pt. I, p- 613. 

*Rep. Ajct VI of 1902. The tax so called was abolished by the same 
Act. This clause is therefore obsolete. 

^See Notification No. 4064-S.R., dated the 25th July, 1902, Gasette of 
India, Pt, I, p. 550. 

® Qause K (48) is obsolete. 

’’The Minors Act (XL of 1858) and the Minors (Bombay) Act (XX 
of 1864) were repealed by the Guardians and Wards Act, 1890 (VIII of 
1890), Genl. Acts, Vol. IV. 


[App. 


The Court-Fees Act. 

B.—BENGAL. 

Under section 35 o£ the Court-Fees Act. by the Government of Bengal. 

No. 1872-J.—The 23rd May, 1921.—Under section 35 of the 
Act 1870 (VII of 1870), as amended by the Devolution Act, 1920 (XXXVIII 
ftf 1920) and in supersession of all previous notifications under that sec 
tion it is hereby notified that in exercise of the power to reduce or remit 
in the whole or in any part of the territories under his administration, al 
or any of the fees mentioned in the First and Second Schedules of the 
Court-Fees Act; 1870 (VII of 1870), the Governor in Council is pleased to 
make the reductions and remissions hereinafter set forth, namely: 

(1) to remit the fees chargeable on applications presented to a Collector 
for refund of the amount paid to the Government for stamped paper which 
has become spoiled or unfit for use, or is no longer required for use and 
on applications for renewal of stamped paper which has become spoiled 

or unfit for use; 

(2) to remit the fees chargeable on applications in writing, relating 
exclusivey to the purchase of salt which is the property of the Government; 

(3) to direct that, when a plaint disclosing a reasonable case on the nients 
is presented to any Civil or Revenue Court in such a form that the presiding 
Judge or officer, without summoning the defendant, rejects it not for any 
substantial defect but on account of an entirely technical error in torm 
only, and so as to leave the plaintiff free to prosecute precisely the same 
case in another form against the same defendant or defandants, the value 
of the stamp on the plaint shall be refunded on presentation of an application 
to the Collector of the district in which the Court is situated, together witn 
a certificate from the Judge or officer who rejected the plaint that it was 
rejected under the circumstances above described, and that value ot tne 
stamp should, in his opinion, be refunded; 

(4) to remit the fees chargeable on— 

(а) copies of village settlement-records furnished to landholders 
and cultivators during the currency or at the termination of settlement 
operations, 

(б) lists of fields extracted from village settlement-records for the 
purpose of being filed with petitions of plaint in Settlement Couris: 

Provided that nothing in this clause shall apply to copies of judicial 
proceedings, or to copies of village settlement-records (other than lists of 
fields) extracted as aforesaid, which may be filed in any Court or office; 

(5) to direct that the fee chargeable on appeals from orders under 
section 47 of the Code of Civil Procedure, 1908 (Act V of 1908) shiUl be 
limited to the amounts chargeable under Article 11 of the Second Schedule; 

(6) to remit the fees chargeable on security-bonds for the keeping of 
the peace by, or good behaviour of, persons other than the executants; 

(7) to remit the fee payable under Article 1, clause (e) of the Second 

Schedule on an application or petition presented to a Chief ' 

when the application or petition is accompanied by a petition to the 

ment of India and contains merely a request that that petition may be 
warded to the Government of India; 

(8) to remit the fees chargeable under Articles 6. 7 and 9 of the First 
Schedule on copies furnished by Civil or Criminal Courts or Revenue 
Courts or offices for the private use of persons applying for them. 

Provided that nothing in this clause shall apply to copies ’ 

exhibited or recorded in any Court of Justice or received by any 
officer; 
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(9) to remit the fees chargeable, under paragraph 5 of clause (tj) and 
paragraph 2 of clause (6) of Article 1 of the Second Schedule, on appli¬ 
cations for orders for tlie payment of deposits in cases in which the deposit 
does not exceed Rs. 25 in amount: 

Provided that the application is made within three months of the date 

on wliich the deposit first became payable to the party making the applica¬ 

tions ; 

(10) to remit, with reference to clause (xi) of section 19 of the Act, 

the fees chargeable on applications for leave to occupy under direct engage¬ 

ment with the Government land of which the revenue is settled, but not 
permanently, when made by persons who do not at the time of application 
hold the land; 

(11) to remit the fee chargeable on applications for loans under the 
Land Improvement Loans Act. 1883 (XIX of 1883), or the Agriculturists' 
Loans Act, 18&4 (XII of 1884); 

(12) to remit the fees chargeable on an application made by a person 
to the Collector under sub-section (2) of section 42 of the Indian Stamp 
Act, 1899 (II of 1899), for the return to that person, or to the Registration 
Officer who impounded it, of a document impounded and sent to the Collector 
"by a Registration Officer; 

(13) to remit the fees chargeable on the followiiig documents, namely:— 

(а) a copy of a charge framed under section 210 of the Code of 
Criminal Procedure, 1898 (Act V of 1898), or of a translation thereof when 
the copy is given to an accused person, 

(б) copy of the evidence of supplementary witnesses after commit¬ 
ment when the copy is given under section 219 of the said Code to an 
accused person, 

(r) copy or translation of a judgment in a case other than a sum¬ 
mons case, a copy of the heads of the Judge’s charge to jury, when the 
copy or translation ia given under section 371 of the said Code to an accused 
person, 

(d) copy or translation of the judgment in a summons case, when 
the accused person to whom the copy or translation is given under section 371 
of the said Code is in jail, 

(e) copy of an order of maintenance, when the copy is given under 
section 490 of the said Code to the person in whose favour the order is 
made, or to his guardian, if any, or to the person to whom the allowance 
is to be paid, 

(/) copy furnished to any person affected by a judgment or order 
passed by a Criminal Court, of the Judge’s charge to the jury or of any 
order, deposition or other part of the record, when the copy is not a copy 
which may be graned under any of the preceding sub-clauses without the 
payment of a fee, but is a copy which, on its being applied for under sec¬ 
tion 548 of the said Code, the Judge or Magistrate, for some special reason 
to be recorded by him on the copy, thinks fit to furnish without such pay¬ 
ment, 

(g) copies of all documents furnished under the orders of any 
Court or Magistrate to any Government Advocate or Pleader or other per¬ 
son specially empowered in that behalf for the purpose of conducting any 
trial or investigation on the part of the Government before any Criminal 

Court, 

(A) copies of all documents which any such Advocate, Pleader .or 
'Other pefson is required to take in connection with any $uch trial, or investi¬ 
gation for the use of any Court or Magistrate, or may consider necessary 
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for the purpose of advising the Government in connection with any criminal 
proceedings, 

(0 copies of judgments or depositions required by officers of the 
Police Department in the course of their duties. 


(\A) to remit in the Presidency of Bengal the fee chargeable on 
aoolication to a Collector as defined in the Indian Incometax Act, 191<> 
(VII of 1918) with respect either to liability to assessment or to the amount 
rate of an assessment or for a refund of income-tax under the Indian 

Incorne-tax Act, 1918 (VII of 1918). Vide S.R. No. 1498, 30tli May. 1921, 
Calcutta Gazette, Pt. I, p. 953; 


(15) to remit the fee chargeable on an application presented by any 
person for the return of a document filed by him in any Court or public 

office; 


(16) to direct that when a part of an estate paying annual revenue to 
the Government under a settlement which is not permanent is recorded in 
the Collector's register as separately assessed with such revenue, the value 
of the subject-matter of a suit for the possession of, or to enforce a right 
of pre-emption in respect of, a fractional share of that part shall for the 
purposes of the computation of the amount of the fee chargeable in the suit, 
be deemed not to exceed five times such portion of the revenue separately 
assessed on that part as may be ratcably payable in respect of the share; 


(17) to direct that, if the amount of the fee chargeable in any case 
involves a fraction of an anna, the fraction shall be remitted, except where 
otherwise expressly provided by this notification; 

(18) to remit the fee chargeable on an application for the grant of a 
licence for the vend of stamp; 


(19) to direct that no Court-fee shall be charged on an application for 
the repayment of a fine or of any portion of a fine the refund of which 
has been ordered by competent authority; 


(20) to remit the fees chargeable on applications for copies of docu 
ments detailed in clauses (4) and (13), supra; 


(21) to remit the duty chargeable in respect of Indian Probates. Letters 
of Administration or Succession Certificates on the share or other interest 
of a deceased member of a company formed under the Indian Companies 
Act, 1913 (VII of 1913), provided that the said share or interest was regis¬ 
tered in a branch register kept in the United Kingdom in accordance with 
the provisions of sections 41 and 42 of the said Act, VII of 1913, and that 
such member was at the date of his decease domiciled elsewhere than in 
India; 

(22) to remit the fees chargeable on applications presented to officers 
of land-revenue for the suspension or remission of revenue on the ground 
that a crop has not been sown or has failed; 

(23) to remit the fee chargeable on applications and petitions presented 
to a Collector or any Revenue officer having jurisdiction equal or subordi¬ 
nate to a Collector for advice or assistance from the .A.gricultural Depar - 
ment of the Province; 

(24) (a) to remit the fees payable under Schedule II upon applications 
for the grant or renewal of licences or duplicates under the Indian Arms 
Rules, 1920, in respect of which a fee is payable under those Rules, an 

(6) to reduce to one anna all fees exceeding one tej 

Schedule II upon other applications relating to licences or duplicates gran 

or renewed under the said rules; 
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(25) to remit the fees char^eahle on applications for the grant of 
licences of the nature mentioned in items 8 and 9 of Schedule II appended 
to the Indian Explosives Rules, 1914, to possess gun-powder, other explosives 
or detonators retjiiircd bona fide for blasting purposes; 

(26) to remit as follows the fees on the property of any person subject 
to military law cither under the Army Act (4-1 and 45 Viet., c. 58), or 
under the Indian Army Act. I9U (VI11 of 1911) who is killed or dies of 
wounds inflicted, accident occurring or diseases contracted within three 
years before death while on active service in the present war;— 

(a) where the amount of or value of property in respect of which 
the grant of probate or letters of administration is made or which is speci¬ 
fied in the certificate under the Succession Certificate .Act, 1889. does not 
exceed Rs. 50.000 to remit the whole of the fees leviable in respect <»£ that 
property; 

(b) where the said amount .or value e.xceeds Rs. 50,000 to remit 
the whole of the said fees in respect of the first Rs. 50,001); and 

(r) where any property passes more than once in consecjucnce of 
such deaths to remit in the case of second and subsequent i||icccssions, the 
whole of the said fees irrespective of the value or amount of such property; 

(27) to remit the fees chargeable on application for mutations of names 
in respect of the property of any person subject to military law cither under 
the Army Act (44 and 45 Viet., c. 58) or under the Indian Army Act, 1911 
(VIII of 1911), who is killed, or dies of wounds inflicted, accident occurring 
or disease contracted within twcKe months before death while on active 
service in the present war; 

(28) to remit the fees chargeable on applications presented to officers 
of Land Revenue for the suspension or remission of loans under the Land 
Improvement Loans Act. 1883 (XIX of 1883), or the Agriculturists’ Loans 
Act. 1884 (XII of 1884) ; 

(29) to remit the fees chargeable on applications for the grant of 
licences issued in accordance with the provisions of any rule made under 
section 9 of the Indian Petroleum .Act, 1899 (VIII of 1899). for the posses¬ 
sion of dangerous petroleum for the use of motor vehicles and for its 
transport thereon for the purpose of use therein ; 

(30) to remit the fees chargeable on copies of decrees of Civil or 
Revenue Courts situate in the territories of His Highness the Gaekwar of 
Baroda forwarded to any Court in British India for execution in pur¬ 
suance of the provisions of section 44 of the Code of Civil Procedure. 1908 
(Act V of 1908) : 

(31) to remit in the Hill Tracts of Chittagong all the fees mentioned 
in the First and Second Sclicdulcs; 


(32) to declare that the proper fee to be charged upon an application 
to deposit in any Court, rent not exceeding the sum of fifteen rupees, shall 
be as follows :— 


Proper Fee. 

If the amount deposited docs not exceed Rs. 2-8 -. One anna. 

If the amount deposited exceeds Rs. 2-8, but docs not 

exceed Rs. 5 •• Two annas. 

If the amount deposited exceeds Rs. 5, but does not exceed 

Rs. IQ .. Four annas. 

If the amount deposited exceeds Rs. 10, but does not 

exceed Rs. 15 • * annas. 

Provided that no fee shall be chargeable on an application to deposit 
rent in respect of which a fee is chargeable under any rule framed under 
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sub-section (2) of section 61 of the Bengal Tenancy Act, 1885 (VIII of 
1885) ; 

(33) to remit the fees chargeable on applications by ryots in the Rajshahi 
district for licences to cultivate the hemp plant; 

(34) to remit the fees chargeable on applications or petitions of objec* 
tion referring to any entry made or proposed to be made in a draft record- 
of-rights prepared under Chapter X of the Bengal Tenancy Act, 1885 (VIII 
of 1885), provided that such applications or petitions are presented before 
the publication of such draft record under section 103-A, sub-section (1), 
of the said Act; 

(35) to remit the fees chargeable on certified copies of entries in record- 
of-rights furnished in accordance with any rules for the time being in 
force under the Bengal Tenancy Act, 1885 (VIII of 1885), after the final 
publication of such rccords-of-rights under section 103-A (2) of the Act; 

(36) to remit the fees chargeable on applications for mutation of names 
in all Government estates; 

(37) to ipmit the fees chargeable on copies of documents furnished 
by a District Magistrate to a pleader appointed by the Court to defend a 
pauper accused of murder; 

(38) to reduce the fees chargeable under clause (m) of Article 17 of 
Schedule II of the Act as amended by the Bengal Court-Fees Amendment 
Act, 1922, on plaints relating to suits instituted under section 106 of the 
Bengal Tenancy Act. 1885 (VIII of 1885), to the amount of an ad valorem 
fee chargeable under Article 1 of Schedule I of the Act, in cases where 
the amount of such fee would be less than Rs. 20 (altered by No. 3789- 
L.R.. dated 3rd April 1923, vide Calcutta Cassette, Sth April, 1922, Pt. I, 
p. 689) ; 

(39) to reduce to the sum of eight annas the Court-fees in excess of 
eight annas chargeable on certified copies of entries in a record-of-rights 
of a village or a portion thereof maintained under the Bengal Tenancy Act, 
1885 (VIII of 1885) ; 

(40) to remit in the Presidency of Bengal the fee leviable under item 1 
of the Second Schedule to the said Act in the matter of applications made 
to customs officers by all consular officers for the free entry of goods in 
pursuance of their official functions; 

(41) to remit in the Presidency of Bengal the fees mentioned in the 
First Schedule to the said Act chargeable in respect of copies of documents 
required by public officers for filing before Civil Courts in suits in which 
the Government is a party. 


C.—BIHAR AND ORISSA. 

No. 25761L.A.-25.—Under section 35 of the Court-Fees Act, 1870 (VII 
of 1870), as amended by Act XXXVIII of 1920 and in supersession of all 
previous notifications under that section, it is hereby notified that, in 
cise of the power to reduce or remit in Bihar and Orissa, all ® 

fees mentioned in the First and Second Schedules to the said Ac^ me 
Government of Bihar and Orissa have been pleased to make the reductions 
and remissions hereinafter set forth, namely:— 

(1) To remit the fees chargeable on applications presented to a Collector 
for refund of the amount paid to the Government for stamped paper wlucn 
has become spoiled or unfit for use, or is no longer required for ana 
on applications for renewal of stamped paper which has become spoiica 

unfit for use; 
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presiding Judge or ofliccr. without summoning the defendant reject it not 
for any substantial defect but on account of an entirely technica er or h 
form only, and so as to leave the plainitlf free to prosecute prcciseh tl c 
same case m another form against the same defcndatit or defendants the 
value ot the stamp on the plaint shall be refunded on presc^ttation of an 
application to the Collector of the district in which the Court is situatecL 
ogether with a certificate from the Judge or ofticer who rejected the plaiin 
^at It was rejected under the circumstances above described and that the 
value of the stamp should, in his opinion, be refunded; 

(4) to remit the fees chargeable on— 


(o) copies of village settlement-records furnished to landholders 
and cultivators during the currency or at tlie termination of settlement 
operations. 


(6) hst of fields extracted from village settlement-records for the 
purpose of being filed with petitions of plaint in Settlement Courts: 

Provided that nothing in this clause shall apply to copies of village 
settlement-records (other than lists of fields) extracted as aforesaid which 
tnay be filed in any Court or office; 


(5) to direct that the fee chargeable on appeals from orders under 
section 47 of the Code of Civil Procedure, 1908 (Act V of 1908), shall be 
limited to the amounts chargeable under Article 11 of the Second Schedule; 

(6) to remit the fees chargeable on security-bonds for the keei)ing of 
the peace by, or good behaviour of, persons other than the executants; 

(7) to remit the fees chargeable under Articles 6, 7 and 9 of the First 
Schedule on copies furnished by Civil or Criminal Courts or Revenue Courts 
or offices for the private use of persons applying for them ; 


Provided that nothing in this clause shall apply to copies when filed, 
exhibited or recorded in any Court of Justice or received by any public 
officer; 


(8) to remit the fees chargeable, under paragraph 4 of clause (a) and 
paragraph 2 of clause (6) of Article 1 of the Second Schedule, on appli¬ 
cations for orders for the payment of deposits in case in which the deposit 
does not exceed Rs. 25 in amount: 


Provided that the application is made within three months of the date 
on which the deposit first became payable to the party making the applica¬ 
tion ; 

(9) to remit, with reference to clause (xi) of section 19 of the Act, 
the fees chargeable on applications for leave to occupy under direct engage¬ 
ment with the Government land of which the revenue is settled, but not 
permanently when made by persons who do not at the time of application 
hpid the land; 

(10) to remit the fees chargeable on applications for loans under the 
Land Improvement Loans Act, 1883 (XIX of 1883), or the Agriculturists* 
Loans Act, 1884 (XU of 1884) ; 

(11) to remit the fee chargeable on an application made by a person 
to the Collector under sub-section (2) of section 42 of the Indian Stamp 
Act, 1899 (II of 1899) for the return to that person, or to the Registration 
Officer who impounded it, of a document impounded and sent to the Collector 
ty the Registration Officer; 
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n2^ to remit the fee chargeable on an application made for transfer 
of a^stoWnote from one circle to another under paragraph 6 of Resolution 

No 2566 dated the 20th August, 188o; 

fl3^ to remit the fees chargeable on the following documents "amely. 

^ ^ (o) copy of a charge framed under section 210 of the Code o 

Criminal Procedure. 1808 (V of 1898), or of a translation thereof when Ih. 
copy IS of supplementary " 

ment when the copy is given under section 219 of the said Code to an 

accused persom ^ of a judgment in a case other than a sum¬ 

mons case and copy of the heads of the Judge's charge to *•= I'rry' 
the copy or translation is given under section 371 of the said Code to 

accused person, , 

(d) copy or translation of the judgment in a summons case, when 

the accused person to whom the copy or translation is given under section 371 
of the said Code is in jail, 

tel copy of an order of maintenance when the copy is giren under 
section 490 of^he said Code to the person in whose favour the order is 
made, or to his guardian, if any, or to the person to whom the allowance 

is to be paid, , 

(/) copy furnished to any person affected by a nidpment or order 

passed by a Criminal Court, of the Judge's charge to the jury or of any 
order deposition or other part of the record, when the copy is not a copy 
wh^ch may be granted under any of the preceding sub-clauses without 
the payment of a fee, but is a copy which, on its being applied for und 
sectiL 548 of the said Code, the Judge or Magistrate, for some special 
reason to be recorded by him on the copy, thinks fit to furnish \Mthout such 

paymen . documents furnished under the orders of any 

rnnrt or Magistrate to any Government Advocate or Pleader or other per- 
son specially Empowered in that behalf for the purpose of “"diicUng ^y 
tr°al or invLtigation on the part of the Government before any Criminal 

vir t 

(/i) copies of all documents which any such Advocate, Pleader or 

other person is required to take in connection with any such trial or 

vestigation, for the use of any Court or Magistrate, or may " 

sary for the purpose of advising the Government m connection «ith any 

criminal proceedings, ^ the 

(i) copies of judgments or depositions required by officers o 

Police Department in the course of their duties; iipptor 

(14) to direct that the fee chargeable on an “PP'*'"**''’" “ ate of an 

with respect either to liability to assessment f shall be 

assessment under the Indian Income-tax Act, 1918 ( 

limited to one anna; , . „ 

(15) to remit the fee chargeable on an t of public 

person for the return of a document filed by him m any 

(16) to direct that, if the amount of the fee xcep"^where 

involves a fraction of an anna, the fraction shall be remitted, excep 

otherwise expressly provided by the notification . ^ 

(17) to remit the fee chargeable on an application for the gra 

licence for the vend of stamp; . „ , t. an aopHcatioii 

(18) to direct that no Court-fee shall ^ p'j?^he refund of which' 
for the repayment of a fine or any portion of a fine the reiu 

has been ordered by competent authority; 
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(19) to remit the fees chargeable on applications for copies of docu¬ 
ments detailed in clauses (4) and (13), supra; 

(20) to remit the duty chargeable in respect of Indian Probates. Letters 
of Administration or Succession Certificates on the share or other interest 
of a deceased member of a company formed under the Indian Companies 
Act, 1913 (VII of 1913), provided that the said share or' interest' was regis¬ 
tered in a branch register in the United Kingdom under the Indian Com¬ 
panies (Branch Registers) Act, 1900 (IV of 1900) and that such member 
W'as at the date of his decease domiciled elsewhere than in India; 

(21) to remit the fees chargeable on applications presented to officer 
of land revenue for the suspension or remission of revenue on the ground 
that a crop has not been sown or has failed; 

(22) to remit the fee chargeable on applications and petitions i>rescnted 
to a Collector or any Rev'cnue officer having jurisdiction etjual or subordi¬ 
nate to a Collector for advice or assistance from the Agricultural Depart¬ 
ment of the Province; 

(23) (a) to remit the fees payable under Schedule II upon api>licaiions 
for the grant or renewal of licences or duplicates under the Indian Arms 
Rules, 1920, in respect of which a fee is payable under those rtdes, and 

(6) to reduce to one anna all fees exceeding one anna payable 
under Schedule II upon other applications relating to licences or duj)licatcs 
granted or renewed under the said rules; 

(24) to remit the fees chargeable on applications for the grant of 
licences of the nature mentioned in items 8 and 9 of Schedule II appende<l 
to the Indian Explosives Rules, 1914, to possess gun-powder, other explosives 
or detonators required bona fide for blasting purposes; 

(25) to remit as follows the fees on the property of any person subject 
to military law either under the Army Act (44 and 45 Viet., c. 58). or under 
the Indian Army Act, 1911 (VIII of 1911), who was killed or died of 
wounds inflicted, accident occurring or diseases contracted within three 
years before death while on active searvice in the war terminating on the 
31st of August, 1921— 

(o) where the amount of or value of property in respect of which 

the grant of Probate or Letters of Administration is made or w'hich is 

specified in the certificate under the Succession Certificate Act, 1889. does 
not exceed Rs. 50,000 to remit the whole of the fees leviable in respect of 
that property, 

(6) where the said amount or value exceeds Rs. 50,000 to remit the 
■whole of the said fees in respect of the first Rs. 50,000, and 

(c) where any property passes more than once in consequence of 

such deaths to remit in the case of second and subsequent successions, the 
whole of the said fees irrespective of the value or amount of such property; 

(26) to remit the fees leviable under Articles 11, 12 and 12 (ti) of the 
First Schedule of the said Act, on the property of— 

(*) any person subject to the Naval Discipline Act (29 and 30 Viet., 
c. 109), the Army Act (44 and 45 Viet., c. 58), the Air Force Act (7 and 8 
Geo. V, c. 51) or the Indian Army Act, 1911 (VIII of 1911), who is killed 
or dies from wounds inflicted, accidents occurring or diseases contracted 
while on active service or on service which is of a warlike nature or involves 
the same risk as active service, and 

(♦O any person being a Government servant, civil or military, who 
<iies from wounds inflicted while in actual performance of his official duties 
in consequence of those duties. 
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(a) where the amount or value of property, in respect of which 
the grant of probate or letters of administration is made, or which is 
specified in the certificate under Part X of the Indian Succession Act, 1925, 
or in the certificate in the Bombay Regulation No. 8 of 1827, does not exceed 
Rs. 50,000, the whole of the fees leviable in respect of that property, 

(b) whe^'e the said amount or value exceeds Rs. 50,000 the whole 
of the said fees in respect of the first Rs. 50,000; 

(27) to remit the fees chargeable on applications presented to officers 
of Land Revenue for the suspension or remission of loans under the Land 
Improvement Loans Act, 1883 (XIX of 1883) or the Agriculturists’ Loans 
Act, 1884 (XII of 1884) ; 

(28) to remit the fees chargeable on applications for the grant of licences 
issued in accordance with the provisions of any rule made under section 9 
of the Indian Petroleum Act, 1899 (VIII of 1899), for the possession of 
dangerous petroleum for use on motor vehicles and for its transport thereon 
for the purpose of use therein; 

(29) to remit the fees chargeable on copies of decrees of Civil or 
Revenue Courts situate in the territories of His Highness the Gaekwar of 
Baroda forwarded to any Court in Bihar and Orissa for execution in pur¬ 
suance of the provisions of section 44 of the Civil Procedure Code, 1908 
(V of 1908) ; 

(30) to reduce the fee chargeable on applications for the settlement of 
fair rents under section 85 of the Chota Nagpur Tenancy Act, 1908 (Bengal 
Act VI of 1908), to the sum of eight annas for each tenant making or 
joining or joined in the application, a group of joint owner of a tenancy 
being treated for the purposes of this clause as a single tenant; 

(31) to remit the fees chargeable on certified copies of entries in the 
record-of-rights furnished in accordance with any rules for the time being 
in force under the Chota Nagpur Tenancy Act, 1908 (Bengal Act VI of 
1908), after the final publication of such records-of-rights under section 83 
(2) of that Act; 

(32) to remit fees chargeable on applications or petitions of objection 
referring to any entry made or proposed to be made in— 

(o) a draft record-of-rights prepared under Chapter XII of the 
Chota Nagpur Tenancy Act, 1908 (Bengal Act VI of 1908), 

(b) a draft record of praedial conditions prepared under section 107 
of that Act, 

(c) a draft statement prepared or a tenant’s khatian written up 
under section 111 of the same Act, 

(d) a draft record of landlord's privileged lands, prepared under 
Chapter XIV of the same Act, 

(e) a draft record-of-rights and obligations prepared under Chap¬ 
ter XV of the same Act: 

Provided that such applications or petitions are presented— 

(0 in the case of the documents referred to in clauses (a), (d) 
and (e) —before the publication of the draft under sub-section (I) of sec¬ 
tion 83 of the said Act, 

(«i) in the case of the documents referred to in clause (6)—before 
the publication of the draft under sub-section (1) of section 108 of the said 
Act, and 

(m) in the case of the documents referred to in clause (c)—before 
the publication of the draft under clause (5) of section 111 of the said 
Act; 
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(33) to reduce to the sum of eight annas the Court-fees in excess 
of eight annas chargeable on certified copies of entries in a rccord-of-rights 
of a village or a portion thereof maintained under the Chota Nagpur Tenancy 
Act, 1908 (Bengal Act VI of 1908) ; 

(34) to reduce the fees chargeable under clause (Hi) of Article 17 of 
Schedule II of the Act on plaints relating to suits instituted in the Chota 
Nagpur Division under sections 87 (1), 111 (8), 120 (read with section 87), 
130 (1) and 252 (1) of the Chota Nagptir Tenancy Act, 1908 (Bengal Act 
VI of 1908) to the amount of an ad valorem fee in cases where the amount 
of such fee would be less than 15 rupees; 


(35) to remit the fees chargeable— 

(o) on certified copies of entries in rccord-of-rights furnished, in 
accordance with any rules for the time being in force, under the Orissa 
Tenancy Act, 1913 (Bihar and Orissa Act II of 1913), after the final publi¬ 
cation of such records-of-rights under section 116 (2) of that Act, 

(b) on any application for the deposit of rent in respect of which 
a fee is paid under section 70 (2) of the Orissa Tenancy Act. 1913 (Bihar 
and Orissa Act II of 1913), 

(c) on applications or i>ctitions of objection referring to any entry 
made or proposed to be made in a draft record-of-rights prepared under 
Chapter XI of the Orissa Tenancy Act, 1913 (Bihar and Orissa Act IT of 
1913) : provided that such applications or petitions arc presented before the 
publication of such draft record under section 116 (1) of the said Act; 

(36) to reduce the fees chargeable under clause (Hi) of Article 17 of 
Schedule II of the Act on plaints relating to suits instituted under section 130 
of the Orissa Tenancy Act. 1913 (Bihar and Orissa Act II of 1913), to the 
amount of an ad valorem fee chargeable under Article 1. Schedule I of tho 
Act in cases where the amount of such fee would bo less than Rs. 15; 


(37) to reduce to the sum of eight annas the fees in excess of eight 
annas chargeable on certified copies of entries in a rccord-of-rights of a 
village or a portion thereof maintained under the Orissa Tenancy Act. 1913 
(Bihar and Orissa Act II of 1913) ; 


(38) to declare that the proper fee to be charged upon an application 
to deposit in any Court, rent not exceeding the sum of fifteen rupees, shall 
be as follows :— 

Proper Fee. 


If the amount deposited exceeds Rs. 2-8-0 

If the amount deposited exceeds Rs. 2-8-0 but does not 
exceed Rs. 5 

If the amount deposited exceeds Rs. 5 but docs not 
exceed Rs. 10 

If the amount deposited exceeds Rs. 10 but docs not 
exceed Rs. 15 


One anna. 
Two annas. 
Four annas. 
Six annas. 


Provided that no fee shall be chargeable on an application to deposit 
rent in respect of which a fee is chargeable under any rule framed under 
sub-section (2) of section 61 of the Bengal Tenancy Act. 1885 (VIII of 
1885) ; 

(39) to remit the fees chargeable on applications or petitions of objec¬ 
tion referring to any entry made or proposed to be made in a draft rccord- 
of-rights prepared under Chapter X of Bengal Tenancy Act, 1885 (VIII of 
1885), as amended by the Bengal Tenancy (Amendment) Act, 1898 (Bengal 
Act III of 1898) : provided that such applications or petitions are presented 
before the publication of such draft record under section 103-A, sub¬ 
section (1) of the said Act; 
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(40) to remit the fees chargeable on certified copies of entries in record- 
of-rights furnished in accordance with any rules for the time being in force 
under the Bengal Tenancy Act, 1885 (VIII of 1885), after the final publica¬ 
tion of such records-of-rights under section 103-A (2) of that Act; 

(41) to remit the fees chargeable on copies of documents furnished 
by a District Magistrate to a pleader by the Court to defend a pauper 
accused of murder; 

(42) to reduce the fees chargeable under clause (in) of Article 17 of 
Schedule II of the Act on plaints relating to suits instituted under sec¬ 
tion 106 of the Bengal Tenancy Act, 1885 (VlII of 1885), to the amount ot 
an ad valorem fee chargeable under Article 1 of Schedule I of the Act, 
in cases where the amount of such fee would be less than Rs. 15; 

(43) to reduce to the sum of eight annas the Court-fees in excess of 
eight annas chargeable on certified copies of entries in a record-of-rights 
of a village or a portion thereof maintained under the Bengal Tenancy Act, 
1885 (VIII of 1885) ; 

(44) to direct that when a record-of-rights is being prepared under 
Chapter X of the Bengal Tenancy Act, 1885, in pursuance of an order made 
otherwise than under section 101, clause (d) of the latter Act, and any 
application is made under section 104, sub-section (2) of that Act for a 
settlement of rent the fee payable on such application shall not exceed the 
sum of eight annas for each tenant making or joined in such application; 

(45) to remit the fees chargeable on applications made to a Magistrate 
under the Indian Motor Vehicles Act, 1914 (VIII of 1914), for the registra¬ 
tion of a motor vehicle and for a licence to drive it; 

(46) to remit the fees chargeable on applications made to a Collector 
for exemption, refund or abatement of income-tax or super-tax under the 
Indian Income-tax Act, 1918 (VII of 1918) or Super-tax Act, 1920 (XIX 
of 1920). 


D.—BOMBAY. 

The Government of Bombay Notification No. 590, dated I6th Septem¬ 
ber, 1921, published in the Bombay Government Gacctfe, dated 22nd Sep¬ 
tember, 1921. 

Secretariat, Fort, Bombay, \6th September, 1921. 

No. 590.—In exercise of the powers conferred by section 35 of the 
Court-Fees Act, 1870 (VII of 1870) as amended by Act XXXVIII of 1920. 
and in supersession of so much of all previous notifications under that sec¬ 
tion issued by the Governor-General in Council as relates to the reduction 
or remission of all or any of the fees mentioned in the First and Second 
Schedules to the said Act, in the territories under the administration ot 
the Government of Bombay, the Governor in Council is pleased to m^c 
the following reductions and remissions of the fees mentioned in the First 
and Second Schedules to the said Act, namely:— 

(1) To remit the fees chargeable on applications presented to a Collec¬ 
tor for refund of the amount paid to the Government for stamped paper 
which has become spoiled or unfit for use, or is no longer required for use 
and on applications for renewal of stamped paper which has become spoile 
or unfit for use; 

(2) to remit the fees chargeable on applications in writing, relating 
exclusively to the purchase of salt which is the property of the Governmen , 

(3) to direct that, when a plaint disclosing a reasonable case on the 
merits is presented to any Civil or Revenue Court in such a form a 
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presiding Judge or officer, without summoning the defendant rejects it not 
for any substantial defect but on account of an entirely icclinical error in 
form only, and so as to leave the plaintiff free to prosecute precisely the 
same case in another form against the same defendant or defendants, the 
value of the stamp on the plaint shall be refunded on presentation of an 
application to the Collector of the district in which the Court is situate<l 
together with a certificate from the Judge or officer who rejected the plaint 
that it was rejected under the circumstances above described, and that the 
value of the stamp should, in his opinion, be refunded; 

(4) to remit the fees chargeable on— 

(а) copies of village settlement-records furnishctl to landholders 
and cultivators during the currency or at the termination of settlement 
operations, 

(б) lists of fields extracted from \illage settlement-records for 
the purpose of being filed with petitions of plaint in Settlement Courts: 

Provided that nothing in this clause shall apply to cojiics of judicial 
proceedings, or to copies of village settlement-records (other than lists of 
fields) extracted as aforesaid, which may be filed in any Court or office; 

(5) to direct that the fee chargeable on appeals from orders under 
section 47 of the Code of Civil Procedure, 1908 (V of 1908) shall be limited 
to the amounts chargeable under Article 11 of the Second Schedule; 

(6) to remit the fees chargeable on security-bonds for the keeping of 
the peace by, or good behaviour of, persons other than the executants; 

(7) to remit the fees chargeable under Articles 6, 7 and 9 of the First 
Schedule on copies furnished by Civil or Criminal Courts or Revenue 
Courts or officers for the private use of persons applying for them : 

Provided that nothing in this clause shall apply to copies when filed, 
exhibited or recorded in any Court of Justice or received by any public 
officer; 

(8) to remit the fees chargeable, under paragraph 4 of clause (a) and 
paragraph 2 of clause (fe) of Article 1 of the Second Schedule, on applica¬ 
tions or orders for the payment of deposits in case in which the deposit 
does not exceed Rs 25 in amount: 

Provided that the application is made within three months of the date 
on which the deposit first became pa 3 'able to the party making the applica¬ 
tion ; 

(9) to remit, with reference to clause (.ri) of section 19 of the Act, 
the fees chargeable on applications for leave to occupy under direct engage- 
menr with the Government land of which the revenue is settled, but not 
permanently, when made by persons who do not at the time of application 
hold the land; 

(10) to remit the fees chargeable on application for loans under the 
Land Improvement Loans Act, 1883 (XIX of 1883), or the Agriculturists’ 
Loans Act, 1884 (XII of 1884) ; 

(11) to remit the fee chargeable on an application made by a person 
to the Collector under sub-section (2) of section 42 of the Indian Stamp 
Act, 1899 (II of 1899) for the return to that person or to the Registration 
Officer who impounded it, of a document impounded and sent to the Col¬ 
lector by a Registration Officer; 

(12) to remit the fees chargeable on the following documents, namely:— 
(a) copy of a charge framed under section 210 of the Code of 

Criminal Procedure, 1898 (V of 1898) or of a translation thereof, when 
the copy is given to an accused person, 
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(6) copy of the evidence of supplementary witnesses after commit¬ 
ment when the copy is given under section 219 of the said Code to an accused’ 
person, 

(c) copy or translation of a judgment in a case other than a sum¬ 
mons case, and copy of the heads of the Judge’s charge to the jury, when the 
copy or translation is given under section 371 of the Code to an accused 
person, 

(d) copy or translation of the judgment in a summons case, when 
the accused person to whom the copy or translation is given under section 371 
of the said Code is in jail, 

{e) copy of an order of maintenance, when the copy is given under 
section 490 of the said Code to the person in whose favour the order is 
made, or to his guardian, if any, or to the person to whom the allowance 
is to be paid, 

(/) copy furnished to any person affected by a judgment or order 
passed by a Criminal Court, of the Judge’s charge to the jury or of any 
order, deposition or other part of the record, when the copy is not a copy 
w'hich may be granted under any of the preceding sub-clauses without the 
payment of a fee, but is a copy which on its being applied for under sec¬ 
tion 548 of the said Code, the Judge or Magistrate, for some special reason 
to be recorded by him on the copy, thinks fit to furnish without such pay¬ 
ment, 

(g) copies of all documents furnished under the orders of any 
Court or Magistrate to any Government Advocate or Pleader or other per¬ 
son specially empowered in that behalf for the purpose of conducting any 
trial or investigation on the part of the Government before any Criminal 
Court, 

(A) copies of all documents with any such Advocate, Pleader or 
other person is required to take in connection with any such trial or in¬ 
vestigation, for the use of any Court or Magistrate, or may consider neces¬ 
sary for the purpose of advising the Government in connection with any 
criminal proceeding, 

(0 copies of judgments or depositions required by officers of the 
Police Department in the course of their duties; 

(13) to remit the fee chargeable on an application to a Collector, with 
respect either to liability to assessment or to the amount or rate of an assess¬ 
ment or for a refund of income-tax under the Indian Income-tax Act, 1918 
(VII of 1918) : 

(14) to remit the fee chargeable on an application presented by any 
person for the return of a document filed by him in any Court or public 
office; 

(15) to direct that, when a part of an estate paying annual revenue to 
the Government under a settlement which is not permanent is recorded in 
the Collector’s register as separately assessed with such revenue, the value 
of the subject-matter in a suit for the possession of, or to enforce a *’*8ht 
of pre-emption in respect of, a fractional share of that part shall, for the 
purposes of the computation of the amount of the fee chargeable in the 
suit, be deemed not to exceed five times such portion of the revenue separately 
assessed on that part as may be rateably pajrable in respect of the share; 

(16) to direct that, if the amount of the fee chargeable in any 
involves a fraction of an anna, the fraction shall be remitted, except where 
otherwise expressly provided by this notification; 

(17) to remit the fee chargeable on an application for the grant of a 
licence for the vend of stamp; 




(18) to direct that no Court-foe shall be charged on an application for 

the repayment of a fine or of any portion of a fine the refund of which has 
been ordered by competent authority; 

(19) to remit the fees chargeable on applications for copies of docu¬ 
ments detailed in clauses (4) and (13), supra; 


(20) to remit the duty chargeable in respect of Indian Probates. Letters 
of Administration or Succession Certificates on the share or other interest 
A member of a company formed under the Indian Companies 

Act, 1913 (VII of 1913) provided that the sai<I share or interest was regis¬ 
tered in a Branch Register in the United Kingdom under the Indian Com¬ 
panies (Branch Registers) Act, 1900 (IV of 1900) and that such member 
was at the date of his decease domiciled elsewhere than in India • 


(21) to remit the fees chargeable on applications presented to officers 
of land revenue for the suspension or remission of revenue on the ground 
that a crop has not been sown or has failed; 


(22) to remit the fee chargeable on applications and petitions presented 
to a Collector or any Revenue officer having jurisdiction equal or subordi¬ 
nate to a Collector for advice or assistance from the Agricultural Depart¬ 
ment of the Province; 


(23) (a) to remit the fees payable under Schedule II upon applications 
for the grant or renewal of licences or duplicates under the Indian Arms 
Rules, 1920, in respect of which a fee is payable under those Rules, and 

(6) to reduce to one anna all fees exceeding one anna payable 
under Schedule II upon other applications relating to licences or duplicates 
granted or renewed under the said rules; 

(24) to remit the fees chargeable on applications for the grant of licences 
of the nature mentioned in items 8 and 9 of Schedule 11 appended to the 
Indian Explosives Rules, 1914, to possess gun-powder, other explosives or 
detonators required bona fide for blasting purposes ; 


(25) to remit as follows the fees on the property of any person sub¬ 
ject to military law either under the Army Act (44 and 45 Viet., c. 58) or 
under the Indian Army Act, 1911 (VIII of 1911), who is killed or dies of 
wounds inflicted, accident occurring or diseases contracted within three 
years before death while on active service in the present war:— 

(o) where the amount of or value of property in respect of which 
the grant of Probate or Letters of Administration is made or which is 
specified in the certificate under the Succession Certificate Act, 1889, or in 
the certificate under Bombay Regulation No. 8 of 1827, docs not exceed 
Rs. 50,000 to remit the whole of the fees leviable in respect of that pro¬ 
perty, 

(b) where the said amount or value exceeds Rs. 50,000 to remit 
the whole of the said fees in respect of the first Rs. 50,000, and 

(c) where any property passes more than once in consequence of 
such deaths to remit, in the case of second and subsequent successions, 
the whole of the said fees irrespective of the value or amount of such 

property; 

(26) to remit the fees chargeable on applications for mutations of 
uames in respect of the property of any person subject to military law either 
under the Army Act (44 and 45 Viet, c. 58) or under the Indian Army Act, 
1911 (VIII of 1911), who is killed or dies of wounds inflicted, accident 

•occurring or disease contracted within twelve months before death while 
•on active service in the present war; 

(27) to remit the fees chargeable on applications presented to officers 
•of Land Revenue for the suspension or remission of loans under the Land 
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Improvement Loans Act. 1883 (XIX of 1883). or the Agriculturists’ Loans 
Act, 1884 (XII of 1884) ; 

('28') to remit the fees chargeable on applications for the grant of licences 
issued in accordance with the provisions of any rule made under section 9 
of the Indian Petroleum Act, 1899 (VIII of 1899), for the possession of 
dangerous petroleum for use on motor vehicles and for its transport thereon 
for the purpose of use therein; 


(29) to remit the fees chargeable on copies of decrees of Civil or 
Revenue Courts situate in the territories of His Highness the Gaekwar ot 
Baroda forwarded to any Court in British India for execution in pursuance 
of the provisions of section 44 of the Civil Procedure Code, 1908 (V of 


1908) ; 


(30) to remit the fees chargeable under the Second Schedule on agree¬ 
ments required by Rules 37, 43 and 52 of the Land Revenue Code Rules, 

1921; 


(31) to reduce to a uniform rate of four annas per copy the fee charge¬ 
able under Article 7 of the First Schedule on copies of decrees or orders 
having the force of a decree issued by Mamlatdars under the Mamlatdars 
Courts Act, 1906 (Bombay Act II of 1906) ; 

(32) to remit the fees chargeable under Article 1 of the Second Schediile 
on all applications made to a Collector or other Revenue Ofticcr. or to the 
Chief Controlling Revenue Authority, by any of the under-mentioned 
political pensioners, being the eldest sons or representatives of the ex-Amirs 
of Sindh and Sardars of note:— 


Number and Names of Pensioners. 


(1) His Highness Mir Nur Muhammad Khan, son of Mir 
Hussain Ali Khan, Talpur. 

(2) His Highness Mir Fateh Khan, son of Mir Sher Maho¬ 
med Khan, Talpur. 

(3) Mir Fazl Hussain Khan, son of Mir Sohrab Khan, 
Talpur. 


(33) to remit the fees chargeable in respect of the documents specified 
in the First or Second Schedule in the case of suits instituted before vil age 
munsifs under Chapter V of the Dekkhan Agriculturists’ Relief Act, 18/^ 

(XVII of 1879) ; 

(34) to remit the fees chargeable on copies of documents furnished by 
a Court of Session or the High Court, or by the Sadar Court in Sindft. 
to a pleader appointed by the Court to defend a person accused of murder, 

(35) to remit the fees chargeable under Article 1, clauses (fr) 

of Schedule II on applications made to a Collector, or , 

Officer, or to any Chief Controlling Revenue or Executive Authority, 
permission to cut and remove jungle wood for fuel, or thorns for 
from lands which are unalienated and unoccupied within the meaning 

the Bombay Land Revenue Code, 1879; 

(36) to remit the fees chargeable on certified copies on 

certified copies of entries in record-of-rights maintained such 

Land Revenue Code, 1879 (Bombay V of 1879, and on ^ Act; 

copies when required for filing in Court under section 133- 


District. 

Hyderabad. 
Thar Parkar. 
Sukkur. 
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(37) to remit the fees cliargcable on certain copies of extracts from 
entries in record-of-nghts maintained under the Bombay Land Revenue 
Code, 1879 (Bombay V of 1879), when such copies are attaclicd to applica¬ 
tions for the execution of Civil Court decrees; 

(38) to remit the fees chargeable (i) on applications ma<Ic to the excise 
officer-in-charge of the distillery or warehouse for the issue of a permit for 
the transport of country spirits, (it) on applications made by the licences 
of intoxicating drug shops for transport permits of duty-paid drugs; 

(39) to remit the fee chargeable on application made bj- the licences of 
opium shops or by farmers of the monopoly districts for transport permits; 

(40) to remit the fees chargeable on applications for the grant of 
licences to tap toddy trees for domestic consumption in the Panch Mahals 
Districts ; 

(41) to remit the fees chargeable on applications made to village ofliccrs 
for copies of entries in the record-of-rights registers under section 135-K: 
of the Bombay Land Revenue Code, 1879 (Bombay V of 1879). 


E,—BURMA. 

No. 41.—In exercise of the powers conferrc<i by .section 35 of the Court- 
Fees Act, 1870. as amended by the Devolution Act. 1920. and in supersession 
of the notifications set forth in schedule appended hereto, the Local Govern¬ 
ment is pleased to remit or reduce, as the case may be, in the whole of 
Burma the fees mentioned in the First and Second Schedules of the sai<l 
Act to the extent detailed below :— 

I. If the amount of the fee chargeable in any case involves a fraction 
of an anna, that fraction shall be remitted. 

II. No fee shall be chargeable in respect of the following applications:— 

A. — General. 

1. Applications requesting that an enclosed petition may be forwarded 
to the person to whom it is addressed. 

2. Applications made on behalf of Government by a Government officer 
or servant. 

3. Applications for the return of documents filed in any Court or public 
office. 

4. Applications for copies of documents in respect of which copies no 
Court-fee is chargeable. 

5. Applications for repayment of deposits or payment of any sum the 
payment of which has been dulj' sanctioned by competent authority. 

6. Applications for rectification in errors of assessment. 

7. Applications for the advice of assistance of the Agricultural Depart¬ 
ment. 

B.—Specific Enaclmcnts. 

1. Arms Act. —Applications for the grant or renewal of arms licences 
or otherwise relating to such licences. 

2. Explosives Act. —Applications for licences to possess gun-powder, 
other explosives or detonators required bona fide for blasting purposes. 

3. Government Loans Enactments. —Applications for the grant, sus¬ 
pension or remission of loans under the Land Improvement Loans Act, 1883, 
or the Agriculturists* Loans Act, 1884. 
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4 Income-tax Applications with respect either to liability to 

assessment or to the amount or rate of an assessment or for a refund of 

income-tax. 

5. Land Revenue Enactments— 

(o) Applications for permission to occupy Government land for 
purposes of cultivation. 

(6) Applications for the suspension or remission of land revenue, 
on the ground that a crop has not been sown or has failed. 

(c) Applications for mutation of names in respect of the property 
of any person subject to military law either under Army Act, 1881 (44 and 
45 Viet., c. 51), or under the Indian Army Act, 1911, who is killed or dies 
of wounds inflicted, accident occurring or disease contracted within twelve 
months before death while on active service in the Great War of 1914-18. 

6. Petroleum Act. —Applications for the grant of licences for the 
possession of dangerous petroleum for use on motor vehicles and its trans¬ 
port thereon for the purpose of use therein. 

7. Salt Act. —Applications to purchase salt belonging to Government. 

8. Stamp and CourtrFees Acts. Applications for— 

(a) refund of the amount paid to Government for stamped paper 
which has become spoiled or unfit for use or is no longer required for use; 

(6) renewal of stamped paper which has become spoiled or unflt 

for use; 

(c) return of documents impounded by Collector [Indian Stamp 
Act, 1899, section 42 (2)]; 

(d) a stamp vendor's licence. 

III. The fee chargeable on appeals from orders under section 47 of 
the Code of Civil Procedure, 1908, shall be limited to the amounts charge¬ 
able under Article II of the Second Schedule. 

IV. No Court-fees shall be chargeable upon copies in the following 

C&S€S 

(o) Copies of proceedings or orders supplied to applicants requiring 
such copies for their private use only, and not such presented to any public 
Court or officer. 

(b) Copies of proceedings or orders supplied to Government officers 
or servants in the course of their duties. 

(c) Copies of documents in connection with any legal proceedings 
which are required by or for any person duly retained on behalf of or at 
the expense of Government to assist in such legal proceedings. 

(d) Copies directed to be furnished free of cost under the Criminal 
Procedure Code. 

(e) Copies of decrees of Civil or Revenue Courts situated in the 
territories of His Highness the Gaekwar of Baroda forwarded to any Cour 
in British India for execution in pursuance of the provisions of section 

of the Civil Procedure Code, 1908. 

(/) Copies of entries in settlement or supplementary survey maps 

and registers. t a ^ a, 

(g') Certified copies of such entries provided they relate to land s an 

ing in the name of, or occupied by, the applicant. 

V. Plaints.— - 

(a) When a plaint disclosing a reasonable case on the men 

presented to any Civil Court or Revenue OffWer in such a ;» 

presiding Judge or Officer without summoning the defendant rejee 
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not for any substantial defect, but on account of an entirely technical error 
in form only and so as to leave the plaintilT free to prosecute precisely the 
same case in another form against the same defendant, the value of the 
stamp on the plaint shall be refunded on its presentation to the Collector 
of the district with a certificate from the Judge or Officer who rejected it 
that it was rejected in the circumstances above described and that in his 
opinion the value of the stamp should be refunded. 

(i>) The value of the subject-matter of a suit for the possession 
of or to enforce a right of pre-emption in a fractional share of a holding 
assessed separately to land revenue shall, for the purpose of computing the 
amount of the fees chargeable in the suit, be deemed not to exceed five 
times such portion of the revenue assessed on the holding as may be payable 
ratcably in respect of the share. 

VT. Probates and Letters of Administration .— 

(a) No fee shall be chargeable in respect of Indian Probates, 
Letters of Administration or Succession Certificates in the share or other 
interest of a deceased member of a company formed under the Indiati Com¬ 
panies Act, 1913, provided that the said share or interest was registered in 
a branch register in the United Kingdom under the Indian Companies 
(Branch Registers) Act, 1900, and that such member was at the date of 
his decease domiciled elsewhere than in India. 

(h) The fee chargeable on the property of any person subject to 
military' law either under the Army Act (44 and 45 Viet., c. 58) or under the 
Indian Army Act. 1911, who is killed or dies of wounds inflicted, accident 
occurring or disease contracted within three years before death while on 
active service in the Great War of 1914-18 shall be remitted to the following 
extent:— 

(t) where the amount of or value of property in respect of which 
the grant of probate or letters of administration is made or which is specified 
in the certificate under the Succession Certificate Act, 1889, or in the certi¬ 
ficate under Bombay Regulation No. 8 of 1827 does not exceed Rs. 50,000— 
to remit the whole of the fees leviable in respect of that property; 

(ii) where the said amount or value exceeds Rs. 50,000—to remit 
the whole of the said fees in respect of the first Rs 50,000; and 

(m) where any property passes more than once in consequence 
of such deaths—to remit in the case of second and subsequent successions, 
the whole of the said fees irrespective of the value or amount of such 
property. 

VII. No fee shall be chargeable in respect of any bond prescribed by 
the Criminal Procedure Code. 


F.—CENTRAL PROVINCES. 

List of reductions and remissions authorised by the Governor in Coun¬ 
cil under section 35 of the Court-Fees Act, 1870. 

No. 79-292-XI.—In exercise of the powers conferred by section 35 of 
the Court-Fees Act, 1870 (VII of 1870), as amended by the Devolution Act. 
1920 (XXXVIII of 1920), and in supersession of all previous notifications 
under the said section, the Governor in Council is pleased to make the 
following reductions and remissions in the fees chargeable under the First 
and Second Schedules of the Act, namely:— 

iN'ote :—The undermentioned rulings apply to Berar also, see Central 
Provinces Gazette, Notification No. 79-292-XI, dated the 22nd February, 
1922, for Berar.) 

<>-M 
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(1) to direct that if the amount of the fee chargeable in any case in¬ 
volves a fraction of an anna, the fraction shall be remitted, except where 
otherwise expressly provided by this notification; 

(2) to remit the fees chargeable on applications presented to a Col¬ 
lector for refund of the amount paid to the Government for stamped paper 
which has become spoiled or unfit for use or is no longer required for use 
and on applications for renewal of stamped paper which has become spoiled 
or unfit for use; 

(3) to remit the fees chargeable on application^ in writing relating 
exclusively to the purchase of salt which is the propertj' of the Government; 

(4) to direct that, when a plaint disclosing a reasonable case on the 
merits is presented to any Civil Court or Revenue Officer in such a form 
that the presiding Judge or Officer, without summoning the defendant, 
rejects it not for any substantial defect but on account of an entirely technical 
error in form only, and so as to leave the plaintiff free to prosecute pre¬ 
cisely the same case in another form against the same defendant or de¬ 
fendants, the value of the stamp on the plaint shall be refunded on pre¬ 
sentation of an application to the Collector together with a certificate from 
the Judge or Officer who rejected the plaint that it was rejected under the 
circumstances above described and that the value of the stamp should, in 
his opinion, be refunded; 

(5) to remit the fees chargeable on— 

(a) copies of village settlement-records furnished to landholders 
and cultivators during the currency or at the termination of settlement 
operations, 

(b) lists of fields extracted from village settlement-records for the 
purpose of being filed with petitions to Settlement Officers: 

Provided that nothing in this clause shall apply to copies of judicial 
proceedings, or to copies of village settlement-records (other than lists of 
fields) extracted as aforesaid, which may be in any Court or office; 

(6) to direct that the fee chargeable on appeals from orders under 
section 47 of the Code of Civil Procedure, 1908 (Act V of 1908), shall be 
limited to the amounts chargeable under Article 11 of the Second Schedule; 

(7) to remit the fees chargeable on security-bonds for the keeping of 
the peace by or good behaviour of persons other than the executants; 

(8) to remit the fee payable imder Article 1. clause (c) of the Second 
Schedule on an application or petition presented to the Local Government, 
when the application or petition is accompanied by a petition to the Govern¬ 
ment of India and contains merely a request that the petition may be for¬ 
warded to the Government of India; 

(9) to remit the fees chargeable under Articles 6, 7 and 9 of the First 
Schedule on copies furnished by Civil or Criminal Courts or Revenue Officers 
for the private use of persons appljdng for them: 

Provided that nothing in this clause shall apply to copies when 
exhibited or recorded in any Court of Justice or received by any pub ic 
officer; 

(10) to remit the fees chargeable, under paragraph 4 of clause (a) ^ 
paragraph 2 of clause (6) of Article 1 of the Second Schedule on apphc^ion 
for orders for the paj'ment of deposits in cases in which the deposit oes 
not exceed Rs. 25 in amount: 

Provided that the application is made within three months of the a e 
on which the deposit first became payable to the party making the app 
tion; 
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(11) to remit, with reference to clause (at) of section 19 of the Act, 
the fees chargeable on applications for leave to occupy under direct engage¬ 
ment with the Government land of which the revenue is settled, but not 
permanently when made by persons who do not at the time of application 
hold the land; 

(12) to remit the fees chargeable on applications for loans under the 
Land Improv'ement Loans Act, 1883 (X.IX of 1883), or the Agriculturists’ 
Loans Act, 1884 (XII of 1884) ; 

(13) to remit the fees chargeable on applications presented to officers 
of Land Revenue for the suspension or remission of loans under the Land 
Improvement Loans Act, 1883 (XIX of 1883), or the Agriculturists’ Loans 
Act, 1884 (XII of 1884) ; 

(14) to remit the fee chargeable on an application made by a person 
to the Collecor under sub-section (2) of section 42 of the Indian Stamp 
Act, 1899 (II of 1899) for the return to that person, or to the Registration 
Officer who impounded it of a document impounded and sent to the Collector 
by a Registration Officer; 

(15) to remit the fees chargeable on the following documents, namely:— 

(а) copy of a charge framed under section 210 of the Code of 
Criminal Procedure, 1898 (V of 1898) or of a translation thereof, when the 
copy is given to an accused person, 

(б) copy of the evidence of supplementary witnesses after commit¬ 
ment when the copy is given under section 219 of the said Code to an 
accused person, 

(r) copy or translation of a judgment in a case other than a sum¬ 
mons case, and copy of the heads of the Judge’s charge to the jury, when 
the copy or translation is given under section 371 of the said Code to an 
accused person, 

(d) copy or translation of the judgment in a summons case when 
the accused person to whom the copy or translation is given under section 371 
of the said Code is in jail, 

(e) copy of an order of maintenance, when the copy is given under 
section 490 of the said Code to the person in whose favour the order is 
made, or to his guardian, if any, or to the person to whom the allowance 
is to be paid, 

(/) copy furnished to any person affected by a judgment or order 
passed by a Criminal Court, of the Judge’s charge to the jury or of any 
order, deposition or other part of the record when the copy is not a copy 
which may be granted under any of the preceding sub-clauses without the 
payment of a fee, but is a copy which, on its being applied for under sec¬ 
tion 548 of the said Code, the Judge or Afagistratc for some special reason 
to be recorded by him on the copy, thinks fit to furnish without such pay¬ 
ment, 

(g) copies of all documents furnished under the orders of any Court 
or Magistrate to any Government Advocate or Pleader or other person 
specially empowered in that behalf for the purpose of conducting any trial 
or investigation on the part of the Government before any Criminal Court, 

(/») copies of all documents which any such Advocate, Pleader or 
other person is required to take in connection with any such trial or investi¬ 
gation, for the use of any Court or Magistrate, or may consider necessary 
for the purpose of advising the Government in connection with any criminal 

proceedings, 

(0 copies of judgments or depositions required by officers of the 
Police Department in the course of their duties; 
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(16) to direct that the fee chargeable on an application to a Collector 
with respect either to liability to assessment or to the amount or rate of 
an assessment under the Indian Income-tax Act, 1918 (VII of 1918) shall 
be limited to one anna; 

(17) to remit the fee chargeable on an application to a Collector for 
exemption, refund or abatement of income-tax under the Indian Income- 
tax Act, 1918 (VII of 1918) : 

(18) to remit the fee chargeable on an application presented by any 
person for the return of a document filed by him in any Court or public 

office; 

(19) to direct that, when a part of an estate paying annual revenue to 
the Government under a settlement which is not permanent is recorded in 
the Collector’s register as separately assessed with such revenue, the value, 
of the subject-matter of a suit for the possession of, or to enforce a right 
of pre-emption in respect of a fractional share of that shall, for the pur¬ 
poses of the computation of the amount of the fee chargeable in the suit, 
be deemed not to exceed five times such portion of the revenue separately 
assessed on that part as may be rateably payable in respect of the share; 

(20) to remit the fee chargeable on an application for the grant of a 
licence for the vend of stamps; 

(21) to direct that no Court-fee shall be charged on an application for 
the repayment of a fine or of any portion of a fine the refund of which has 
been ordered by competent authority; 

(22) to remit the fees chargeable on applications for copies of docu¬ 
ments detailed in clauses (4) and (13), supra; 

(23) to remit the duty chargeable in respect of Indian Probates, Letters 
of Administration or Succession Certificates on the share or other interest 
of a deceased member of a company formed under the Indian Companies 
Act, 1913 (VII of 1913), provided that the said share or interest was 
registered in a branch register in the United Kingdom under the Indian 
Companies (Branch Registers) Act, 1900 (IV of 1900), and that such member 
was at the date of his disease domiciled elsewhere than in India; 

(24) to remit the fees chargeable on applications presented to officers 
of land revenue for the suspension or remission of revenue on the ground 
that a crop has not been sown or has failed; 

(25) to remit the fee chargeable on applications and petitions presented 
to a Collector or any revenue officer having jurisdiction equal or subordinate 
to a Collector for advice or assistance from the Agricultural Department of 
the Province; 

(26) (a) to remit the fees payable under Schedule II upon applications 
for the grant of renewal of licences or duplicates under the India Arms Rules, 
1920, in respect of which a fee is payable under those Rules, and 

(b) to reduce to one anna all fees exceeding one anna payable under 
Schedule II upon other applications relating to licences or duplicates granted 
or renewed under the said rules; 

(27) to remit the fees chargeable on applications to the grant of licences 
of the nature mentioned in items 8 and 9 of Schedule II appended to the 
Indian Explosives Rules, 1914, to possess gun-powder, other explosives or 
detonators required bona fide for blasting purposes; 

(28) to remit as follows the fees on the property of any person subj^t 
to military law cither under the Army Act (44 and 45 Viet., c. 58) or under 
the Indian Army Act, 1911 (VIII of 1911). who is killed or dies of wounds 
inflicted, accident occurring or disease contracted within three years before 
death while on active service in the **present” war:— 
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(а) where the amount or value of property in respect of which the 

grant of probate or letters of administration is made or which is specified in 

the certificate under the Succession Certificate Act. 18S9 (VII of 1889), does 

not exceed Rs. 50,000 to remit the whole of the fees leviable in respect of 
that property, 

(б) where the said amount or value exceeds Rs. 50,000 to remit the 
whole of the said fees in respect of the first Rs. 50.000, and 

(c) where any property passes more than once in consequence of 
such deaths to remit in the case of second and subsequent’ successions, the 
whole of the said fees irrespective of the value or amount of such property; 

(29) to remit the fees chargeable on applications for mutations of names 
in respect of the property of any person subject to military law either under 
the Army Act (44 and 45 Viet., c. 58) or under the Indian Army Act, 1911 
(VIII of 1911), who is killed, or dies of wounds inflicted, accident occurring 
or disease contracted within twelve months before death while on active 
service in the present war; 

(30) to remit the fees chargeable on applications for the grant of licences 
issued in accordance with the provisions of any rule made under section 9 
of the Indian Petroleum Act, 1899 (VIII of 1899) for the possession of 
dangerous petroleum for use on motor vehicles and for its transport thereon 
for the purpose of use therein; 

(31) to remit the fees chargeable on copies of decrees of Civil or Revenue 
Courts situate in the territories of His Highness the Gaekwar of Baroda 
forwarded to any Court in the Central Provinces for execution in pursuance 
of the provisions of section 44 of the Civil Procedure Code, 1908 (V of 
1908) ; 

(32) to remit the fees chargeable on applications presented to Courts 
with reference to Rule 2, Order 21, First Schedule, Code of Civil Procedure, 
1908 (Act V of 1908), in relation to awards made in the course of conciliation 
proceedings held with the sanction of the Local Government; 

(33) to remit the fee chargeable on copies of documents furnished by a 
District Magistrate, a Sessions Judge or the Registrar of the Judicial Com¬ 
missioner’s Court, to a counsel engaged by Government to appear in defence 
of a pauper accused. 


G.—N.-W. PROVINCES. 

Resolution No. 560|VII—419, dated the 3rd May, 1921 readsUnder 
section 35 of the Court-Fees Act (VII of 1870), as amended by the Devolu¬ 
tion Act (XXXVIII of 1920) and in supersession of all previous notifications 
under the section, it is hereby notified that in exercise of the power to 
reduce or remit, in the whole or in any part of the territories under his 
administration all or any of the fees mentioned in the First and Second 
Schedules to the said Act, the Governor in Council has been pleased in respect 
of the whole of the territories under his administration to msike the reductions 
and remissions hereinafter set forth, vi ^.:— 

# ♦ ♦ ♦ 

3. To direct that, when a plaint disclosing a reasonable case on the 
merits is presented to any Civil or Revenue Court in such a form that the 
presiding Judge or officer without summoning the defendant, rejects it not 
for any substantial defect but on account of an entirely technical error in 
• form only, and so as to leave the plaintiff free to prosecute precisely the 
same case in another form against the same defendant or defendants, the 
value of the stamp on the plaint shall be refunded on presentation of an 
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application to the Collector of the district in which the Court is situated 
together with a certificate from the Judge or officer who ejected the plaint 
that it was rejected under the circumstances above described, and that tne 
value of the stamp should, on his opinion, be refunded. 

4. To remit the fees chargeable on— 

(o') copies of village settlement records furnished to land-holders 
and cultivators during the currency or at the termination of settlement 

operations; , 

(b) list of fields extracted from village settlement records for the 

purpose of being filed with petitions of plaint to Settlement Courts; 

Provided that nothing in this clause shall apply to copies of juQicia 
uroceedings or to copies of village settlement records (other than lists ot 
fields) extracted as aforesaid, which may be filed in any Court or office. 

S To direct that the fees chargeable on appeals from orders under 
section 47 of the Code of Civil Procedure, 1908 (Act V of 1^08) shall be 
limited to the amounts chargeable under Article 11 of the Second Schedule. 

♦ ♦ * * 

7 To remit the fees chargeable under Articles 6, 7 and 9 of the First 
Schedule on copies furnished by Civil or Criminal Courts or Revenue 
Courts or offices for the private use of persons applying for them: 

Provided that nothing in the clause apply to copies when filed, exhibited 
or recorded in any Court of Justice or received by any public officer. 

8 To remit the fees chargeable under paragraph 4 of clause (a) and 
paragraph 2 of clause (6) of Article 1 of the Second Schedule, on applica¬ 
tion for orders for the payment of deposits in cases in which the deposit 

does not exceed Rs. 25 in amount; 

Provided that the application is made within three months of the date 
on which the deposit first became payable to the party making the applica¬ 
tions. 

» * * * 

12 To remit the fees chargeable on the following documents, namely. 

* ♦ * * 

ig) copies of all documents furnished under the orders of any 
Court or I^Iagistrate to any Government Advocate or Pleaders or other per¬ 
son specially empowered in that behalf for the purpose of conducing any 
trial or investigation on the part of the Government before any Criminal 


’ (h) copies of all documents which any such Advocate, Pleader or 

other person is required to take in connection with any such trial or ^nvesti^- 
tion for the use of any Court or Magistrate, or may consider necessai 7 for the 
purpose of advising the Government in connection with any criminal pr 

ceedings; . . 

($) copies of judgments or depositions required by officers ot tnc 

Police department in the course of their duties. 

* * * 

14. To remit the fees chargeable on an appHcation 

person for the return of a document filed by him in any Court o P 

office. 

15. To direct that when a part of an estate paying Hed in 

the Government under a settlement which is not perra^ent is rec 

the Collector’s register as separately assessed with such ’’evenue. ^ 
of the subject-matter of a suit for the possession of. or to eniorc 
of pre-emption in respect of a fractional share of that par -. • 

purposes of the computation of the amount of the fee chargeable m tn 
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suit, be deemed not to exceed five times such portion of the revenue sepa¬ 
rately assessed on that part as may be rateably payable in respect of the 
share. 

16. To direct that, if the amount of the fee chargeables in any case 
involve a fraction of an anna, the fraction shall be remitted except where 
otherwise expressly provided by this notification. 

17. To remit the fee chargeable on an application for the grant of 
licence for the vend of stamps. 

18. To direct that no Court-fee shall be charged on an application for 
the repayment of a fine or of any portion of a fine the refund of which has 
been ordered by competent authority. 

19. To remit the fee chargeable on applications for copies of docu¬ 
ments detailed in clauses (4) and (12), suf^ra. 

20. To remit the duty chargeable in respect of Indian Probates, Letters 
of Administration or Succession Certificates on the share or other interest 
of a deceased member of a company formed under the Indian Companies 
Act, 1913 (VII of 1913) provided that the said share or interest was regis¬ 
tered in a branch register in the L'nited Kingdom under the Indian Com¬ 
panies (Branch Registers) Act, 19U0 (IV’ of 1900) and that such member 
was at the date of his decease domiciled elsewhere than in India. 

« 

25. To remit as follows the fees on the property of any person sub¬ 
ject to military law either under the Army Act (44 and 45 Viet., c. 58) or 
under the Indian Army Act, 1911 (VUI of 1911) who is killed or dies of 
wounds inflicted, accident occurring or disease contracted within three 
years before death while on active service in the late war:— 

(a) Where the amount or value of property in respect of which 
the grant of Probate or Letters of Administration is made or which is 
specified in the certificate under the Succession Certificate Act, 1889 or in the 
certificate under Bombay Regulation No. 8 of 1827 does not exceed Rs. 50,000, 
to remit the whole of the fees leviable in respect of that property. 

(b) Where the said amount or value e.xceeds Rs. 50,000, to remit 
the whole of the said fees in respect of the first Rs. 50,000; and 

(c) where any property passes more than once in consequence of 
such deaths, to remit in the case of second and subsequent successions the 
whole of the said fees irrespective of the value or amount of such property. 

* * * * 

29. To remit the fees chargeable on copies of decrees of Civil Courts 
situate in the territories of His Highness the Gaekwar of Baroda forwarded 
to any Court in British India for execution in pursuance of the provisions 
of section 44 of the Civil Procedure Code, 1908 (V of 1908). 

30. To reduce to eight annas the fee chargeable on a copy of any 
number of entries in a settlement record relating to any one village in 

Kumaun or Garhwal. 

^ * 

32 (1) To remit the fees payable on all documents filed, exhibited or 
recorded in or furnished by the Court of the Special Judge under the 
Bundelkhand Encumbered Estates Act. 1903 (United Provinces Act I of 

1903). 

(2) To remit the fees payable on all documents connected with the 
proceedings in the Court of the Commissioner under the Act except on 
memoranda of appeal and on applications for revision of any decision or 
order of the Special Judge under Chapter VI thereof. 
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(3) To reduce to eight annas the fee payable on any appeal against 
a decision of the Special Judge under Chapter VI of the Act. 

* ♦ * ♦ 


J.—MADRAS. 

Government of India Notification No. 5563-/., dated 7th September, 1911, 

Fort St. George Gazette, Part /, p. 884. 

No 358.—Under section 35 of the Court-Fees Act, 1870 (VII of 1870), 
as amended by section 4 of Act XXXVIII of 1920 and in supersession of 
all previous notifications on the subject, it is hereby notified that, in exercise 
of the power to reduce or remit, in the Presidency of Fort St. George, all 
or any of the fees mentioned in the First and Second Schedules to the said 
Act, the Governor in Council has been pleased to make the reductions and 
remissions hereinafter set forth, namely:— 

(1) to remit the fees chargeable on applications presented to a Collector 
for refund of the amount paid to the Government for stamped paper which 
has become spoiled or unfit for use, or is no longer required for use and 
on applications for renewal of stamped paper which has become spoiled or 
unfit for use; 

(2) to remit the fees chargeable on applications in writing, relating 
exclusively to the purchase of salt which is the property of the Government; 

(3) (o) to direct that, when a plaint disclosing a reasonable case on 
the merits is presented to any Civil or Revenue Court in such a form that 
the presiding Judge or officer, without summoning the defendant, rejects it 
not for any substantial defect but on account of an entirely technical error 
in form only, and so as to leave the plaintiff free to prosecute precisely the 
same case in another form against the same defendant or defendants, the 
value of the stamp on the plaint shall be refunded on presentation of an 
application to the Collector of the district in which the Court is situated, 
together with a certificate from the Judge or officer who rejected the plaint 
that it was rejected under the circumstances above described, and that the 
value of the stamp should, in his opinion, be refunded; 

4 (6) to remit the fees now chargeable under Article 1 (d) (li) 
of Schedule II of Madras Court-Fees (Amendment) Act, 1922 (V of 1922), 
on applications or petitions presented to the High Court for refund of 
Court-fees paid under a mistake or by misdirection; 

(4) to remit the fees chargeable on— 

(o) copies of village settlement-records furnished to landholders 
and cultivators during the currency or at the termination of settlement 
operations, 

(b) lists of fields extracted from village settlement-records for the 
purpose of being filed with petitions of plaint in Settlement Cofurts: 

Provided that nothing in this clause shall apply to copies of judicial 
proceedings, or to copies of village settlement-records (other than lists of 
fields) extracted as aforesaid, which may be filed in any Court or office; 

(5) * to direct that the fee chargeable on appeals from orders 
section 47 of the Code of Civil Procedure, 1908 (Act V of 1908) shall be 
limited to the amounts chargeable imder Article 11 of the Second Schedule, 

(6) to remit the fees chargeable on security-bonds for the keeping of 
the peace by, or good behaviour of, persons other t han the executants ,^ 

1 Notification No. 34 Law (General), dated 5th January, 1927. F^rt St. 
George Gcusette, Pt. I, p. 110, 
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(7) to remit the fees chargeable under Articles 6, 7 and 9 of the First 
Schedule on copies furnished by Civil or Criminal Courts or Revenue Courts 
or officers for the private use of persons applying for them: 

Provided that nothing in this clause shall apply to copies when filed, 
exhibited or recorded in any Court of Justice or received by any public officer; 

(8) to remit the fees chargeable, under paragraph 4 of clause (o) and 
paragraph 2 of clause (i>) of Article 1 of the Second Schedule, on applica¬ 
tions for orders for the payment of deposits in cases in which the deposit 
does not exceed Rs. 25 in amount: 

Provided that the application is made within three months of the date 
on which the deposit first became payable to the party making the apidication ; 

(9) to remit, with reference to clause (a't) of section 19 of the Act, the 
fees chargeable on applications for leave to occupy under direct engagement 

■ with the Government land of which the revenue is settled, but not perma¬ 
nently, when made by persons who do not at the time of application, hold 
the land ; 

(10) to remit the fee chargeable on applications for loans under tiu 
Land Improvement Loans Act, 1883 (XIX of 1883), or the Agriculturists’ 
Loans Act, 1884 (XII of 1884) ; 

(11) to remit the fee chargeable on an application made by a person 
to the Collector under sub-section (2) of section 42 of the Indian Stamp 
Act, 1899 (II of 1899), for the return to that person, or to the Registration 
Officer who impounded it, of a document impounded and sent to the Col¬ 
lector by a Registration Officer; 

(12) to remit the fees chargeable on the following documents, namely:— 

(а) copy of a charge framed under section 210 of the Code of 
Criminal Procedure. 1898 (Act V of 1898). or of translation thereof, when 
the copy is given to an accused person, 

(б) copy of the evidence of supplementary witnesses after commit¬ 
ment when the copy is given under section 219 of the said Code to an accused 
person, 

(c) copy or translation of a judgment in a case other than a 
summons case, and copy of the heads of the Judge’s charge to the jury when 
the copy or translation is given under section 371 of the said Code to an 

accused person, 

(d) copy or translation of the judgment in a s-ummons case, when 
the accused person to whom the copy or translation is given under sec¬ 
tion 371 of the said Code is in jail, 

ie') copy of an order of maintenance, when the copy is given under 
section 490 of the said Code to the person tn whose favour the order is 
made, or to his guardian, if any, or to the person to whom the allowance 

is to be paid, 

(/) copy furnished to any person affected by a judgment or order 
passed by a Criminal Court, of the Judge’s charge to the jury or of any 
order, deposition or other part of the record, when the copy is not a copy 
which may be granted under any of the preceding sub-clauses without the 
payment of a fee, but is a copy which on its being applied for under sec¬ 
tion 548 of the said Code, the Judge or Magistrate, for some special reason 
to be recorded by him on the copy, thinks fit to furnish without such payment. 

(ff) copies of all documents furnished under the orders of any Court 
or Magistrate to any Government Advocate or Pleader or other person 
specially empowered in that behalf for the purpose of conducting any trial 
or investigation on the part of the Government before any Criminal Court, 
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(A) copies of all documents which any such Advocate, Pleader or 
other person is required to take in connection with any such trial or investiga¬ 
tion, for the use of any Court or Magistrate, or may consider necessary for 
the purpose of advising the Government in connection with any criminal 
proceedings, 

(«) copies of judgments or depositions required by officers of the 
Police Department in the course of their duties; 

(13) to remit the fee chargeable on an application to a Collector for 
exemption, refund or abatement of income-tax; 

(14) to remit the fee chargeable on an application presented by any 
person for the return of a document filed by him in any Court or public 
office; 

(15) to direct that, wlicn a part of an estate paying annual revenue to the 
Government under a settlement which is not permanent is recorded in the 
Collector’s register as separately assessed with such revenue, the value of 
the subject-matter of a suit for the possession of, or to enforce a right of 
pre-emption in respect of, a fractional share of that part shall, for the 
purposes of the computation of the amount of the fee chargeable in the 
suit, be deemed not to exceed ^ten times such portion of the revenue separately 
assessed on that part as may be rateably payable in respect of the share; 

(16) to direct that, if the amount of the fee chargeable in any case 
involves a fraction of an anna, the fraction shall be remitted except where 
otherwise expressly provided by this notification; 

(17) to remit the fee chargeable on an application for the grant of a 
licence for the vend of stamp; 

(18) to direct that no Court-fee shall be charged on an application for 
the repayment of a fine or of any portion of a fine the refund of which has 
been ordered by competent authority; 

(19) to remit the fees chargeable on applications for copies of docu¬ 
ments detailed in clauses 4 and 12, supra; i 

(20) to remit the duty chargeable in respect of Indian Probates, Letters 
of Administration or Succession Certificates on the share or other interest 
of a deceased member of a company formed under the Indian Companies 
Act, 1913 (VII of 1913), provided that the said share or interest was regis¬ 
tered in a branch register in the United Kingdom under the Indian Com¬ 
panies (Branch Registers) Act, 1900 (VI of 1900), and that such member 
was at the date of his decease domiciled elsewhere than in India; 

(21) to remit the fees chargeable on applications presented to officers 
of land revenue for the suspension or remission of revenue on the ground 
that a crop has been sown or has failed; 

(22) to remit the fee chargeable on applications and petitions presented 
to a Collector or any Revenue Officer having jurisdiction eqiial or subordi¬ 
nate to a Collector for advice or assistance from the Agricultural Depart¬ 
ment of the Province; 

(23) (o) to remit the fees payable under Schedule II upon applications 

for the grant or renewal of licences or duplicates under the Indian Arms 
Rules, 1924,2 respect of which a fee is payable under those Rules. _ 

^The word “ten” was substituted for the word “five” by Notification 
No. 421 Law (General), dated 1st September, 1922, Fort St. George Gasette, 
Pt. I, p. 896. 

2 Notification No. 508 Law (General), dated 6th August, 1924, Fort St. 
George Gazette, Pt I, p. 926. 
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(6) to reduce to one anna all fees exceeding one anna payable 
under Schedule II upon other applications relating to licences or duplicates 
granted or renewed under the said rules, 

^ (c) to reduce to Rs. 15 the fees chargeable under Schedule II on 
a memorandum of second appeal in a suit of the classes mentioned in 
Article 17-A or 17-B and instituted in the Court of a District Murisif, 

2 (d) to remit the fee payable under Article 10 of Schedule II by 
Advocates on memorandum of appearance filed by them when appearing for 
the accused in criminal cases, 

^ (e) to reduce to Rs. 15 the fees chargeable under Schedule II 
on a memorandum of second appeal in a suit of the class mentioned in 
Article 17-B or instituted in a Revenue Court, and 

•* (/) to remit the fee chargeable under Article 10 of Schedule II 
of the Madras Court-Fees (Amendment) Act, 1922 (Madras Act V of 
1922) in respect of a vakalatnama or any paper signed by an Advocate 
signifying or intimating that he is retained for a part>', when presented^ to 
any Criminal Court for the conduct of any prosecution on behalf of a 
Alunicipal Council to which the ^Madras District Municipalities Act, 1920 
(Madras Act V of 1920) applies or on behalf of the Corporation of Madras 
or a Local Board to which the Madras Local Boards Act, 1920 (Madras 
Act XIV of 1920) applies; 

(24) to remit the fees chargeable on applications for the grant of 
licences of the nature mentioned in items 8 and 9 of Schedule II appended 
to the Indian Explosive Rules, 1914, to possess gunpowder, other explosives 
or detonators required botia fide for blasting purposes, 

(25) to remit the fees chargeable on applications presented to officers 
of Land Revenue for the suspension or remission of loans under the Land 
Improvement Loans Act. 1883 (XIX of 1883), or the Agriculturists* Loans 

Act. 1884 (XII of 1884) : 

(26) to remit the fees chargeable on applications for the grant of 
licences issued in accordance with the provisions of any rule made under 
section 9 of the Indian Petroleum Act. 1899 (VIII of 1899), for the posses¬ 
sion of dangerous petroleum for use on motor-vehicles and for its transport 
thereon for the purpose of use therein; 

(27) to remit the fees chargeable on copies of decrees of Civil or 
Revenue Courts situate in the territories of His Highness th^e (Saekwar ot 
Baroda forwarded to any Court in the Presidency of Fort St. George for 
execution in pursuance of the provisions of section 44 of the Civil Proce¬ 
dure Code. 1908 (Act V of 1908) ; 

(28) to direct the fee chargeable on the following documents filed in 
claims preferred under the Madras Hereditary Village Officers Act. 1895 
(Madras Act III of 1895). shall be limited to the sum specified below against 

each, namely:— 

plaint, petition for execution or memorandum of appeal to a Col¬ 
lector-eight annas; 

memorandum of appeal to the Board of Revenue—two rupees; 

^ Added by Notification No. 607 Law (General), dated 8th December, 
1922. Vide Fort St. George Gazette, Pt. I, p. 1372. 

2 Added by Notification No. 20 Law (General), dated 23rd March, 1925, 
Fort St. George Gazette, Pt. I, P- 596. 

3 Inserted by Notification No. 296 Law (General), dated 15th April. 
.1926, Fort St. Gazette, Pt. I, P- 786. 

•* Added by Notification No. 67 Law (General), dated 25th January, 
1927, Fort St. George Gazette, Pt. I, p. 210. 
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(29) to remit the fees chargeable (a) on copies of judgment, decrees 
or orders passed on claims preferred under the Madras Hereditary Village 
Offices Act, 1895 (Madras Act III of 1895), and (6) on applications filed 
by either party in the course of the trial of suits or appeals or in the course 
of execution of decrees under the said Act; 

(30) to reduce the fees chargeable in suits by Government ryots, for 
the recovery of land sold for arrears of revenue, to the amount which 
would be chargeable if the value of the subject-matter were only the lent 
of the land payable for the year next before the date of presentation of 
the plaint; 

(31) to remit the fees chargeable on applications made by toddy- 
drawers and shop-keepers for the grant of licences permitting them or their 
servants to draw toddy from cocoanut and other palms; 

(32) to remit the fees chargeable on all communications made under 
Chapter II of the Madras Proprietary Estates Village Service Act, 1894 
(Madras Act II of 1894), by a proprietor to any Revenue Officer relating 
to the appointment and control of village officers; 

(33) to remit the fees chargeable on the following applications made by 
cultivators of the hemp plant (Cannabis Sativa or Indica') in the Madras 
Presidency:— 

(1) Application for a licence to cultivate the hemp plant (Cannabis 
Satit’a or Indica') ; 

(2) Application for permission to harvest a crop of hemp plant 
and manufacture intoxicating drugs therefrom; and 

(3) Application for a permit to transport intoxicating drugs ex¬ 
tracted from the hemp plant; 

(34) to remit the fee chargeable on applications made by distillers and 
warehouse-keepers in the Madras Presidency to the Excise Officer in charge 
of the distillery or warehouse for the issue of a permit for the transport 
of country spirit; 

(35) to remit the fees chargeable in respect of plaints in suits instituted 
before the Collector under sections 55, 56, 95, 112, 144 and 160 of the Madras 
Estates Land Act, 1908 (Madras Act I of 1908), and in respect of objection 
petitions presented to the Revenue Officer under section 166 (1) of the same 
Act; 

(36) to remit the fees chargeable on applications, petitions and copies 
which are filed, exhibited or recorded in, or received or furnished by, village' 
Courts and plaints and complaints filed and information laid in Panchayat 
Courts constituted under the Madras Village Courts Act, 1889 (Madras 
Act I of 1889), as amended by Madras Act II of 1920; 

(37) to remit the fees chargeable on applications for transfer of registry 
in the revenue accounts in respect of ryotwari holdings in the Madras 
Presidency; 

(38) to remit the fees chargeable on applications, for transfer of 
registry in the land records of house-sites in towns in the Madras Presi¬ 
dency ; 

to reduce the fee now chargeable under Article 1 of Schedule I 
of the Madras Court-Fees (Amendment) Act, 1922 (V of 1922), in respec 
of a plaint, or written statement pleading a set off or counter-claim presente 


^Amended and added by Notification Nos. 61 Law 
25th January, 1922 and 421 Law (General), dated 17th July, 1923 . published 
in the Fort St. George Gasette, Pt. I, pp. 98, 99 and 768 respccUvely. 
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to a Court outside the Presidency Town in any suit filed as a small cause 
suit, when the amount or value of the subject-matter exceeds Rs. 500, but 
does not exceed Rs. 1,000, to twelve annas for everj’ ten rupees or part 
thereof of such amount or value : Provided that the full fee shall bec^^mc 
payable if, for any reason, the suit cannot be tried as a small cause suit. 

No. 359.—Under section 35 of the Court-Fees Act, 1870 (VII of 
1870), as amended by section 4 of Act XXXVIII of 1920 and in supersession 
of alj previous notifications on the subject it is hereby notified that, in 
exercise of the power to reduce or remit, in the Presidency of Fort St. 
George all or any of the fees mentioned in the First and Second Schedules 
to the said Act, the Governor in Council has been pleased to make the 
reductions and remissions hereinafter set forth, namely, 

(39) (1) to remit as follows the fees on the property of any person 

subject to military’ law either under the Army Act, (44 and 45 Viet. c. 58) or 
under the Indian Army Act, 1911 (VIII of 1911), who is killed or dies of 
wounds inflicted, accident occurring or diseases contracted within three years 
before death while on active service in the present war :— 

(а) Where the amount of or value of property in respect of 
which the grant of probate or letters of administration is made or which 
is specified in the certificate under the Succession Certificate Act, 1889, or 
in the certificate under Bombay Regulation No. 8 of 1827 does not exceed 
Rs. 50,C)(X) to remit the whole of the fees leviable in rcspcc.t of that property, 

(б) where the said amount or value exceeds Rs. 50,000 to 
remit the whole of the said fees in respect of the first Rs. 50,000, and 

(c) when any property passes more than once in consequence 
of such deaths to remit in the case of second and subsequent successions, 
the whole of the said fees irrespective of the value or amount of such 
property. 

(2) to remit the fees chargeable on applications for mutations of 
name in respect of the property of any person subject to military law either 
under the Army Act (44 and 45 Viet., c. 58) or under the Indian Army 
Act, 1911 (VII of 1911), who is killed, or dies of wounds inflicted, accident 
occurring or diseases contracted within twelve months before death while 
on active service in the present war; 

2 (40) to remit the fees chargeable under Article 1 of Schedule II of 
the Court-Fees Act, 1870 (VII of 1870) as amended by the Madras Court- 
Fees (Amendment) Act, 1922 (Madras Act V of 1922) in respect of appli¬ 
cations to which the first paragraph of the said article applies made by 
consular officers in pursuance of their official functions to officers of the 
Customs Department. 

® No. 180.—In exercise of the powers conferred on them by section 35 
of the Court-Fees Act, 1870 (VII of 1870), as amended by the Devolution 
Act, 1920 (XXXVIII of 1920), and the Madras Court-Fees (Amendment) 
Act, 1922 (Madras Act V of 1922), and in supersession of paragraph 1 of 
Part II of Notification No. 359, Law (General), dated 12th September, 
1921, published at page 1011 of Part I of the Fort Sf. George Gazette, dated 
11th October, 1921. the Local Governments are pleased to make, in the 
Presidency of Madras, the remissions hereinafter set forth in the fees 


“Notification No. 359 Law (General), dated 12th September, 1931, Fort 
St. George Gazette, Pt. I, p. 1011. 

* Notification No. 809 Law (General), dated 22nd October, 1928, Fort 
St. George Gazette, Pt. I, p. 1702. 

® The above is Notification No. 180 Law (General), dated 20th February, 
1926, Fort St. George Gazette, Pt. I, pp. 400 and 401. 
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leviable under Articles 11 and 12 of the First Schedule to the said Act on 

the prop^ty subject to the Naval Discipline Act (29 ^d 30 Vict., 

1091 tt A^y Act (U and 45 Vict.. c. 58), the Air Force Act (7 ^d 8 
^ 109), the Army is killed 

^r'^'dies from wounds inflicted, accidents occurring or diseases contracted 
Whife on acTve service or on service which is of a warlike nature or involves 

the same risk as active service, and 

r2') any person being a Government servant, civil or milUary who dies 
from wounds inflicted while in actual performance of his ofijcial duties o 
in consequence o£ those duties, 

Remissions. 

(a) when the amount or value of the property, in respect of whic* 
the grant of probate or letters of administration is made, or which is 
^eciLd in the certificate under Part X of the Indian Succession Act 1^5, 
does not exceed Rs. 50,000 the whole of the fees leviable in respect of that 

^ ^ (6) where the said amount or value exceeds Rs. 50,000 the whole 
of the said fees in respect of the first Rs. 50,000. 

H.—THE PUNJAB. 

The following notification issued by the Punjab Government under the 
Court-Fees Act, reducing and remitting fees, is published for information 

and guidance:— 

The 27th March, 1922. 

No 10495 .—Under section 35 of the Court-Fees Act. 1870, as modified 
by the Devolution Act. 1920. and in supersession of all previous notificatio 
under that section, it is hereby notified that in exercise of the P^wer to 
reduce or remit in the territories administered by the Governor t 
Punjab, all or any of the fees mentioned in the First and Second Sched 
to the said Act, the Governor of the Punjab has been pleased to make th 
reductions and remissions hereinafter set forth, namely 

1 To remit the fees chargeable on applications presented to a Collector 
for refund of the amount paid to the Government for stamped paper which 
has become spoiled or unfit for use. or is no longer required for and 
no applications for renewal of stamped paper which has become spoiled or 

unfit for use. 

2 To remit the fees chargeable on applications in writing, relating 
exclusively to the purchase of salt which is the property of the Government. 

3 To direct that, when a plaint disclosing a reasonable case of the 
merits is presented to any Civil or Revenue Court in such a fo-™ hat the 

presiding Judge or Officer without summoning the J^®’J'*„or 

not for anv substantial defect but on account of an entirely technical erre 
“ form only, and so as to leave the plaintiff free to Prosecute pr^ely 
same case in another form against the same defendant or ^ ^ 

value of the stamp on the plaint shall be refunded on P^^e 
application to the Collector of the District m which the plaint 

together with a certificate from the Judge or o^er who the 

that it was rejected under the circumstances above described, 
value of the stamp should, in his opinion, be refunded. 

4. To remit the fees chargeable on— . . , . , « j u^iders 

(o) copies of village settlement-records ^ of^etJlement 

and cultivators during the currency or at the termination of settlem 

operations; 
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(6) list of fields extracted from villag:e settlement-records for the 
purpose of being filed with petitions of plaint in Settlement Courts : 

Provided that nothing in this cause shall apply to copies of judicial 
proceedings, or to copies of village settlement-records (other than lists of 
fields) extracted as aforesaid, which may be filed in any Court or office. 

5. To direct that the fee chargeable on appeals from orders under 
section 47 of the Code of Civil Procedure, 1908, shall be limited to the 
amount chargeable under Article 11 of the Second Schedule. 

6. To remit the fees chargeable on security-bonds for the keeping of 
the peace by, or good behaviour of, persons other than the executants. 

7. To remit the fee payable under Article 1, clause (c), of the Second 
Schedule on an application or petition presented to a Chief Revenue or 
Executive authority, or to any Chief Officer charged with the executive 
administration of a Division, when the application or petition is accom¬ 
panied by a petition to the Government of India and contains merely a 
request that that petition may be forwarded to the Government of India. 

8. To remit the fees chargeable under Articles 6, 7 and 9 of the First 
Schedule on copies furnished by Civil or Criminal Courts or Revenue 
Courts or offices for the private use of persons applying for them; 

Provided that nothing in the clause shall apply to copies when filed, 
exhibited or recorded in any Court of Justice or received by any public 
officer. 

9. To remit the fees chargeable under paragraph 4 of clause (a) and 
paragraph 2 of clause (&) of Article 1 of the Second Schedule on applica¬ 
tions for orders for the paN'ment of deposits in cases in which the deposit 
does not exceed Rs. 25 in amount: 

Provided that the application is made within three months of the date 
on which the deposit first became payable to the party making the applica¬ 
tion. 

10. To remit, with reference to clause (xt) of section 19 of the Act, 
the fees chargeable on applications for leave to occupy under direct engage¬ 
ment with the Government land of which the revenue is settled, but not 
permanently, when made by persons who do not at the time of application 
hold the land. 

11. To remit the. fees chargeable on applications for loans under the 
Land Improvement Loans Act, 1883 (XIX of 1883) or the Agriculturists’ 
Loans Act, 1884 (XII of 1884). 

12. To remit the fees chargeable on applications presented to officers 
of Land Revenue for the suspension or remission of loans under the Land 
Improvement Loans Act. 1883 (XIX of 1883), or the Agriculturists’ Loans 
Act. 1884 (XII of 1884). 

13. To remit the fee chargeable on an application made by a person to 
the Collector under sub-section (2) of section 42 of the Indian Stamp Act. 
1899 (II of 1899), for the return to that person, or to the Registration 
Officer who impounded it. of a document impounded and sent to the Collector 
by a Registration Officer. 

14. To remit the fees chargeable on the following documents, namely:— 

(o) Copy of the charge framed under section 210 of the Code of 
Criminal Procedure. 1898, or of a translation thereof, when the copy is 
given to an accused person. 
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(h^ Coov of the evidence of supplementary witnesses after commit- 
„ent whin\h?lopy is given under section 219 of the said Code to an accused 

person. . 

Cony or translation of a judgment in a case other than a 

ummons case Ind a copy of the heads of the Judge’s charge to the juiy. 
Xu the copy - trar^l^tion is given under section 371 of the sa.d Code 

to an accused person. 

(d) Copy or translation of the judgment in a summons case, when 
the accused person to whom the copy or translation is given under section 37 

of the said Code is in jail. 

(e^ Copy of an order of maintenance, when the copy is given under 
400 of the said Code to the person in whose favour the order s 
1 t^ardian, if any, or to the person to whom the allowance is 

to be paid. 

(f) Copy furnished to any person affected by a judgment or or er 
oassed by a Criminal Court, of the Judge's charge to the jury or of any 
Lder, deposition or other part of the record, when the copy is ^ ^ 
which may be granted under any of the preceding sub-clauses without ^e 
payment of a fee, but is a copy which on its being applied for 
?ron 548 of the said Code, the Judge or Magistrate, for some special reason 
tf, be recorded by him on the copy, thinks fit to furnish without such pay¬ 
ment. 

(a) Copies of all documents furnished under the orders of any 
Court or Magistrate to any Government Advocate or Pleader or other 
specially empowered in that behalf for the purpose of conducting a^iy tri^ 
or investigation on the part of the Government before any Criminal Court. 

(h) Copies of all documents which any such Advocate, Pleader or 
other person is required to take in connection with any such trial or 
tion for the use of any Court or Magistrate, or may consider necessary me 
purpose of advising the Government in connection with any criminal pro¬ 
ceedings. 

(t) Copies of judgments or depositions required by officers of the 
Police Department in the course of their duties. 

15 To direct that the fee chargeable on an application to a Collector, 
with respect either to liability to assessment or to the amount or rate o 
an assessment or for a refund of income-tax under the Indian Income-tax 

Act, 1918, shall be limited to one anna. 

16. To remit the fee chargeable on an application presented by any 
person for the return of a document filed by him in any Court or p 

office. 

17. To direct that, when a part of an estate paying annual revenue to 
the Government under a settlement which is not permanent is recor 

the Collector’s register as separately assessed with such ^^enue, 
of the subject-matter of a suit for the possession of or *0 
of pre-emption in respect of, a fractional sh^*"® ,, . ’ gujt, 

purposes of the computation of the amount of the fee charg seuarately 

be deemed not to exceed five times such portion of the r^en pa^^^ ^ 
assessed on the part as may be rateably payable m respect of Ui 

18. To direct that, if the amount of the fee wSre 

involves a fraction of an anna, the fraction shall be remitted, exc p 

otherwise expressly provided by this notification. 

19. To remit the fee chargeable on an application for the grant o 
licence for the vend of stamps. 
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20. To direct tliat no Court-fee shall be cliarjicd on an api)lication 
for the repayment of a fine or of any portion of a fine the refund of which 
has been ordered by competent authority. 

21. To remit the fees chargeable on ai^jilications for copies of documents 
detailed in clauses 4 and 13, supra. 

22. To remit the duty chargeable in respect of Indian ITobates. Letters 
of Administration or Succession Certificates on the share or other intere'^t 
of a deceased member of a company formed under the Indian Companies 
Act, 1913 (VII of 1913) : provided that the said share or interest was 
registered in the branch register in the United Kingdom under the Indian 
Companies (Branch Registers) Act, 1900 (IV* ol I9CX)), and that such mem¬ 
ber was at the date of his decease domiciled elsewhere than in India. 


23. To remit the fees chargeable on applications presented to officers 
of land revenue for the suspension or remission of revenue on the ground 
that a crop has not been sown or has failed. 


24. To remit the fee chargeable on applications ami petition^ i 
to a Collector or any Revenue Ofiicer having jurisdiction e-pial or 
nate to a Collector for advice or assistance from the Agricultural 
ment of the province. 


>|•e^ente<l 
sidiordi- 
1 )epari- 


25. To remit the fee chargeable on applications for the grant of licences 
issued in accordance with the provisions of any rule made under section 9 
of the Indian Petroleum Act, 1899 (VI11 of 1899), for the possession of 
dangerous petroleum for use on motor \’ehirles and for its trans{iort thereon 
for the purpose of use therein. 

26. (o) To remit the fees payable under Schedule II upon application 
for the grant or renewal of licence or duplicates under the Indian .\rms 
Rules, 1920, in respect of which a fee is payable under those rules, and 

(6) To reduce to one anna all fees exceeding one anna payable 
under Schedule II upon other applications relating to licences or duplicates 
granted or renewed under the said rules. 

27 To remit the fees chargeable on applications for the grant of 
licences of the nature mentioned in items 8 and 9 of Schedule TI appended 
to the Indian Explosives Rules. 1914. to possess gun-powder, other explosives 
or detonators required botia fide for blasting purposes. 

28 To remit as follows the fees on the property of any person subject 
to military law cither under the Army Act (44 and 45 Viet., c 58) or under 
the Indian Army Act, 1911 (VIII of 1911). who is killed or dies ol wounds 
inflicted, accident occurring or disease contracted within three years before 
death while on active scr\'icc in the war of 1914-19: 

(а) where the amount of or value of property- in respect of which 
the grant of probate or letters of administration is made or which is specified 
in the certificate under the Suocession Certificate Act. 1889, or in the certi¬ 
ficate under Bombay Regulation No. 8 of 1827, does not exceed Rs. 50.000. 
to remit the whole of the fees leviable in respect to that property; 

(б) where the said amount or value exceeds Rs. 50,000. to remit the 
whole of the said fees in respect of the first Rs. 50,000; and 

(c) where any property passes more than once in consequence of 
such death to remit, in the case of second and subsequent successions, the 
whole of the said fees irrespective of the value or amount of such property. 


29. To remit the fees chargeable on applications for mutations of names 
in respect of the property of any person subject to military law cither under 
the Army Act (44 and 45 Viet, c. 58) or under the Indian Army Act, 1911 
(VIII of 1911), who is killed or dies of wounds inflicted, accident occurrinir 

C—O 
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or disease contracted within twelve months before death while on active 
service in the war of 1914-19. 

tn To remit the fees chargeable on copies of decrees of Civil or 
Revenue Courts situate in the territories of His Highness the Gaekwar of 
Rarodrforwarded to any Court in British India for execution in pursuance 
the proWsTons of section 44 of the Civil Procedure Code. 1908 (V of 


1908). 

To remit the fees chargeable on copies of orders or proceedings 
under section 37 of the Punjab Land Revenue Act. 1887 (XVII of 1887), 
made or recorded by Collectors or other Revenue Officers engaged in revising 
a record-of-rights, under a notification published in accordance with 

section 32 of the said Act: - j u 

Provided that the copy is furnished for the purpose of being filed 
an application or petition to a Collector or other Revenue Officer engaged 
as aforesaid in revising a record-of-rights or to the Commissioner of the 
Division, or to the Financial Commissioner, Punjab, relating to matters 
connected with the assessment of land or the ascertainment of rights thereto, 
or interests therein, if presented previous to the final confirmation of such 

revision. 

32. To remit the fees chargeable on applications under section 97 of 
the Punjab Land Revenue Act, 1887 (XVII of 1887), made by village 
officers in accordance with the provisions of rule 64 of the rules tinder 
that Act published with the Financial Commissioner’s Notification No. 142, 
dated the 9th November, 1909. 


33. To remit the fees chargeable on copies of all records maintained 
under the provisions of Chapter IV of the Punjab Land Revenue Act, 1887 
(XVII of 1887), when such copies are exhibited or recorded in any Court 
of Justice or are received or furnished by any public officer. 


34. To remit the fees chargeable on applications for the grant of fishing 
licences prescribed by the rules made by the Government of the Punjab 
under section 3 of the Punjab Fisheries Act, 1914 (Punjab Act II of 1914). 


I,—UNITED PROVINCES. 

U. P. Government Notification No. 1232]VII—353, dated the 11th 
October, 1923 (Judicial Civil Department), and amended by subsequent 
orders. 

69. Under section 35 of the Court-Fees Act, 1870 (VII of 1870 ), as 
amended by the Devolution Act, No. XXXVIII of 1920, and in supersession 
of all previous notifications under that section it is hereby notified that, in 
exercise of the power to reduce or remit in the whole or in any part of 
the territories under his administration, all or any of the fees mentioned in 
tfie First and Second Schedules to the said Act, the Governor in Cotinci 
has been pleased in respect of the whole of the territories under his adminis¬ 
tration to make with effect from 1st November, 1923, the reductions and 
remissions hereinafter set forth, namely— 

(1) to direct that the fees chargeable on applications presented to a 
Collector for refund of the amount paid to the Government for stampe 
paper of value not exceeding Rs. 25, which has become spoiled or unfit or 
use, or is no longer required for use, and on applications for rene>va o 
stamped paper of value not exceeding Rs. 25 which has become spoilc or 
unfit for use, shall be limited to two annas; 

(2) to remit the fees chargeable on applications in writing relating 
exclusively to the purchase of salt which is the property of the Govern 
ment; 



III.] 


Reductions and Remissions (U. P.). 


cxv 


(3) to tlircct that, wlicn a plaint disclosing a reasonable case on the 
merits is presented to any Civil or Revenue Court in such a form that the 
presiding Judge or ofhcer, without summoning the defendant, rejects it not 
for any substantial defect, but on account of an entirely technical error in 
form only, and so as to leave the plaintiff free to prosecute precisely the 
same case in another form against the same defendant or defendants, the 
value of the stamp on the plaint shall be refunded on presentation of an 
application to the Collector of the district in which the Court is situated, 
together with a certificate from the Judge or officer who rejected the plaint 
that it was rejected under the circumstances above described, and that the 
value of the stamp should, in his opinion, be refunded; 

(4) to direct that the fee chargeable on appeals from orders under 
section 47 of the Code of Civil Procedure, 1908 (Act V of 1908) shall be 
limited to the amounts chargeable under .Article 11 of the Second Schedule; 

(5) to direct that the fees chargeable under paragraph 2 of clause (b) 
of Article 1 of the Second Schedule, on applications for orders for the pay¬ 
ment of deposits in cases in which the deposit docs not exceed Rs. 25 in 
amount shall be limited to two annas: 

Provided that the application is made within three months of the date 
on which the deposit first became payable to the party making the application ; 

(6) to remit the fees chargeable on applications for loans undej* the 

Agriculturists’ Loans Act, 1884 (XII of 1884) ; 

(7) to remit the fee chargeable on application made by a person to the 
Collector under sub-section (2) of section 42 of the Indian Stamp Act, 
1889 (II of 1899), for the return to that person or to the Registration Officer 
who impounded it. of a document impounded and sent to the Collector by 
a Registration Officer; 

(8) to remit the fees chargeable on the following documents, namely,— 

(a) copy of a charge framed under seotion 210 of the Code of 

Criminal Procedure, 1898 (V of 1898), or of a translation thereof, when 
the copy is given to an accused person; 

(h) copy of the evidence of supplementary witnesses after commit¬ 
ment, when the copy is given under section 219 of the said Code to an 
accused person; 

(r) copy or translation of a judgment in a case other than a sum¬ 
mons case, and copy of the heads of the Judge’s charge to the jury, when the 
copy or translation is given under section 371 of the said Code to an accused 
person ; 

(d) copy or translation of the judgment in a summons case, when 
the accused person to whom the copy or translation is given under section 371 
of the said Code is in jail; 

(e) copy of an order of maintenance, when the copy is given under 
section 490 of the said Code to the person in whose favour the order is 
made, or to his guardian, if any, or to the person to whom the allowance is 
to be paid; 

(/) copy furnished to any person affected by a judgment or order 
passed by a Criminal Court of the Judge’s charge to the jury, or of any 
order, deposition or other part of the record, when the copy is not a copy 
which may be granted under any of the preceding sub-clauses without the 
payment of a fee, but is a copy which, on its being applied for under sec¬ 
tion 548 of the said Code, the Judge or Magistrate for some special reasons 
to be recorded by him on the copy, thinks fit to furnish without such pay¬ 
ment; 

(p) copies of all documents furnished under the orders of any 
Court or Magistrate to any Government Advocate or Pleader or other 
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person specially empowered in that behalf for the purpose of conducting any 
trial or investigation on the part of the Government before any Criminal 


t * 

(/») copies of all documents which any such Advocate, Pleader or 
other person is required to take in connection with any such trial or in¬ 
vestigation, for the use of any Court or Magistrate, or may consider neces¬ 
sary for the purpose of advising the Government in connection with any 

criminal proceedings; . , , r *i 

(0 copies of judgments or depositions required by orheers ot tne 

Police Department in the course of their duties. 

(9) to remit the fee chargeable on an application presented by any 
person for the return of a document filed by him in any Court or public 

office; 

(10) to direct that, if the amount of the fee chargeable in any case 
involves a fraction of an anna, the fraction shall be remitted except where 
otherwise expressly provided by this notification ; 

(11) to direct that no Court-fee shall be charged on an application for 
the repayment of a fine or of any portion of a fine, the refund of which 
has been ordered by competent authority; 

(12) to remit the fees chargeable on applications for copies of docu¬ 
ments detailed in clause 8, suf>ra; 

(13) to remit the fees chargeable on applications pre^sented to officers 
of land revenue for the suspension or remission of revenue on the ground 
that a crop has not been sown or has failed; 

(14) to remit the fee chargeable on applications and petitions presented 
to a Collector, or any Revenue Officer having jurisdiction equal or subordi¬ 
nate to that of the Collector, for advice or assistance from the Agricultural 
Department of the Province; 

(15) to remit as follows the fees leviable under Articles 11 and 12 of 
the First Schedule on the property of 

(0 any person subject to the Naval Discipline Act (29 and 30 
Viet., c. 109), the Army Act (44 and 45 Viet., c. 58), the Air Force Act 
(Constitution) Act (7 and 8 Geo. 5, c. 51) or the Indian Army Act*, 1911 
(VIII of 1911), who is killed or dies from wounds inflicted, accidents occur¬ 
ring or disease contracted while on active service or on service whicli is of 
a warlike nature or involves the same risk as active scr\dce, and (H) any 
person being a Government servant, Civil or Military, who dies from 
wounds inflicted (a) while in actual performance of his official duties, or 
(b) in consequence of duties; 

(o) where the amount or value of property in respect of which 
the grant of probate or letters of administration is made or which is specified 
in the certificate under Part X of the Indian Succession Act, 1925, does not 
exceed Rs. 50,000, the whole of the fees leviable in respect of that property; 
and 

(6) where the said amount or value exceeds Rs. 50,000 the whole 
of the said fees in respect of the first Rs. 50,(XX); 

(16) to remit the fees chargeable on applications presented to officers 
of land revenue for suspension or remission of loans under the Land 
Improvement Loans Act, 1883 (XII of 1883), or the Agriculturists’ Loans 
Act. 1884 (XII of 1884) ; 

(17) to remit the fees chargeable on copies of decrees of Civil Courte 
situate in the territories of His Highness the Gaekwar of Baroda fon^varded 
to any Court in British India for execution in pursuance of the provisions 
of section 44 of the Civil Procedure Code, 1908 (Act V of 1908) ; 


(18) to reduce to eight annas the fee chargeable on a copj' of any 
number of entries in a settlement record relating to any one village in the 
Kumaun division; 
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(19) (0 to remit the fees payable on all dticuments filed, exhibited or 
recorded, in, or furnished In-, the Court of the Special Judge under the 
Bundelkhand Encumbered Estates .^ct. 1903 (U. P. Act I of 1903) ; 

(ii) to remit the fees payable on all documents connected with the 
proceedings in the Court of the Commissioner under the Act. except the 
memoranda of appeal and on applications for revision of any decision or 
order of the Special Judge under Chapter VI thereof; 

(ill) to reduce to eight annas the fee payable on any appeal against 
a decision of the Special Judge under Chapter VI of the Act ; 

(20) to remit the fees chargeable on notices of claims under section 6. 
sub-section (c) of tlie Indian Forest Act. 1878 (VII of 1878) presented 
to Forest Settlement Ofiicers in the district protected forests of the Kumaun 
division ; 

(21) to remit the fees payable on copies of decrees and applications for 
execution forwarded b\- Civil Courts to Collectors under rules 2 and (>, 
Board’s Circular 25-11; 

(22) to remit the fees chargeable under Articles 6, 7 and 9 for the First 
Schedule on copies furnished b 3 - Civil or Criminal Courts or Rc\enue Cotirts 
or officers for the private use of persons applying for them: 

Provided that nothing in this clause shall apply to copies uhen filed, 
exhibited or recorded in any Court of Justice or receivetl l)> an^ public 
officer; 

(23) (a) to remit all fees payable under Schedule II of the said Act 
upon applications for the grant or renewal of licences or duplicates under 
the Indian Arms Rules, 1924, in rcsi)ect of which a fee is payable under 
those Rules, and 

(6) to reduce to one anna all fees exceeding one anna payable 
under the said schedule upon other applications relating to licences or 
duplicates granted or renewed under the said rules: 

Provided that nothing in this clause shall apply to copies when filed, 
exhibited or recorded in any Court of Justice or received by any public <)fiicer; 

(24) Applications made to a District Magistrate for revisif)n of an order 
passed by a returning officer, under rule 26 of the rules made untler section 172 
of the United Provinces District Boards Act, 1922; 

(25) to remit all fees payable upon applications relating to matters con¬ 
nected with the ascertainment of rights to land or of interests therein 
presented to a record officer or an assistant record officer in any district 
under survey and record operations in the United Provinces; 

(26) to remit all fees payable upon— 

(») all petitions of appeal filed by Government servants against 
departmental orders of punishment; and 

(*V) copies of orders against which Government servants appeal, 
and which they file with their petitions of appeal; 

(27) to exempt from the payment of a stamp duty of one anna on 
all applications made under sections 19, 26 and 37 of the Indian Income-tax 
Act, 1918 (VII of 1918), to a Collector, or to any officer or person dis¬ 
charging all or any of the functions of a Collector under that Act. 

Note.—R ules 1. 3, 4, 5, 8 (g), (/i)» (0. 9. 10, II. 12, 15, 17, 21 and 26 are 
applicable to Oudh. 



APPENDIX IV. 

RULES RELATING TO PROCESS AND PROCESS FEES. 

I.—ALLAHABAD HIGH COURT. 


COURT-FEES AND PROCESS FEES. 

1. At any District or Subordinate Court, where the District Judge 
considers it necessary, the central Nazir or Nazir may be charged with the 
duty of selling impressed paper to applicants for copies. The paper will be 
supplied from the treasury or sub-treasury in quantities of value not less 
than fifty rupees, in the first instance without payment in ready money, and 
afterwards upon payment for last supply received. The central Nazir may 
similarly be charged with the duty of selling Court-fee stamps of the value 
of one, four, and eight annas and one rupee, which will be supplied from 
treasuries or sub-treasuries in quantities of value not less than fifty rupees. 
No commission shall be allowed on the sale by a central Nazir or a Nazir 
of impressed paper or Court-fee stamps. 

No record of sales of impressed paper need be kept; but a day-book 
showing daily receipts and sales of Court-fee stamps must be kept in the 
form prescribed by rule 43. 

2. The fees exhibited in the following table shall be charged for serving 
and executing the several processes against which they arc respectively 
ranged:— 

Table of fees. 

Part I.—In the High Court, Appellate Jurisdiction:— 

Article 1.—Notice of appeal or other notice to respondents, when the 
respondents are not more than four in number, one fee .. Rs. 3 0 0 

When such respondents are more than four in number, then the fee, 
abovementioned for the first four, and an additional fee of eight annas 
for every such person in excess of four: provided that the aggregate amount 
of the fees levied under this article shall not exceed fifteen rupees. 

Article 2.—Summons to witnesses when the witnesses are not more than 
four in number, one fee .. .. Rs. 3 0 0 

When such witnesses are more than four in number, then the fee above- 
mentioned for the first four, and an additional fee of eight annas for every 
such witness in excess of four. 

Article 3.—Every warrant of arrest in respect of each, person to be, 
arrested .. .. Rs. 5 0 0 

Article 4.—Notice, proclamation, injunction or other order not specifi^ 
in any preceding article of this part when the copies to be served or post ^ 
are not more than four in number, one fee .. .. Rs. 

When such copies are more than four in number, then the fee abov^ 
mentioned for the first four, and an additional fee of eight annas for eve^ 
such copy in excess of four: provided that the aggregate amount o 
fees levied under this article shall not exceed fifteen rupees. 
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II.—In the Courts of District Jtidgcs, Subordinate Judges an<l 
Judges of Courts of Small Causes when exercising the powers of a Subordi¬ 
nate Judge conferred under section 31 of Act No. IX of 1887:— 

Article 1.—Summons to defendants, notice of appeal or other notice 
to respondents when the defendants or respondents arc not more than four 
in number, one fee .. .. Rs. 2 8 0 

When such defendants or respondents are more than four in number, 
then the fee abovementioned for the first four, and an additional fee of 
ten annas for every such person in excess of four: provided that the aggre¬ 
gate amount of fees levied under this article shall not exceed twelve rupees 
eight annas. 


Article 2.—Summons to witnesses, when the witnesses are not more 
than four in number, one fee .. . . Rs. 2 8 0 

When such witnesses are more than four in number, then the fee above- 
mentioned for the first four, and an additional fee of ten annas for every 
such witness in excess of four. 

Article 3.—Every order of attachment .. . . Rs. 1 4 0 

Article 4.—In respect of the services of the oflicer making an attach¬ 
ment in the manner prescribed in Order 21, Rules 43, 44, 51 or 54 and section 46 
of Act No. V of 1908 when property is to be attached in one town or 
village only, one fee • • .. Rs. 9 0 0 

When property is to be attached in more than one town or village, then 
the fee abovementioned for the first town or village specified in the order 
of attachment, and an additional fee of two rupees for every other town 
or village: provided that the aggregate amount of the fees levied under this 
article shall not exceed fifteen rupees. 

Article 5._Every warrant of arrest in respect of each person to be 

arrested • ■ .. Rs. 3 12 0 

Article 6®. In respect of the services of each peon in whose custody 

a judgment-debtor is left under Order 21, Rule 40 (3) of Act No, V of 
1908, per diem - ■ 0 0 0 

Article 73.—Every order for the sale of property— 

(o) in respect of the order of sale -. ., Rs. 14 0 

(6) by way of poundage on the full amount of the purchase-money— 

if the sale be effected through \ The commission payable to the broker 

a broker under Order 21, and in addition a sum equal to onc- 

Rule 76 of Act No. V of 1908 ) quarter of such commission 

if the sale be conducted by an officer of the Court or by any other person 
(not being a Collector or a broker) appointed by the Court .. 6J4 p. c. 

Article 8. In respect of the services of the officer making delivery of 

possession of property under Order 21, Rules 31, 35, 36, 95, 96, 98 or 101 of 
Act No. V of 1908 when property is to be delivered in one town or village 
only, one fee .. Rs. 9 0 0 


a Note. _When a District Judge, Subordinate Judge or Judge of a Court 

of Small Causes invested with the powers of a Subordinate Judge is exer¬ 
cising original jurisdiction in any suit in which the amount and value of the 
subject-matter does not exceed one thousand rupees, the fees chargeable 
will be those prescribed in Part III or Part IV as the case may be. 

*2 Note. _Fees will be paid under this article in advance for such period 

M the Court may from time to time direct. 

3 Note. _The portion (a) of this fee must be paid when the process is 

obtained, and the poundage (6) at the time and in the manner prescribed in 

Rules 11, 15 and 16. 
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When property is to be delivered in more than one town or village, 
then the fees abovementioned for the first town or village specified in the 
warrant of delivery, and an additional fee of two rupees for every other 
town or village: provided that the aggregate amount of the fees levied under 
this article shall not exceed fifteen rupees. 

Article 9.—Notice, proclamation, injunction or other order not specified 
in any preceding article of this Part, when the copies to be served or 
posted are not more than four in number, one fee Rs 2 8 0 

When such copies are more than four in number, then the fee above- 
mentioned for the first four and an additional fee of ten annas for every 
such copy in excess of four: provided that the aggregate amount of the 
fees levied under this article shall not exceed twelve rupees eight annas. 


Article 10'.—If the service of a process other than a warrant for the 
arrest of the person, be declared “emergent” as described in Chapter III. 
Rule 16 • 1 4 0 


Part III.— (Except in suits specified in Part IV.) 

In the Courts of Munsifs and in Courts of Small Causes— 


Article 1.—Summons to defendants', when the defendants are not more 
than four in number, one fee .. .. Rs. 1 4 0 

When the defendants arc not more than four in number, then the fee 
abovementioned for the first four and an additional fee of five annas for 
every such defendant in excess of four: provided that the aggregate amount 
of the fees levied under this article shall not exceed six rupees four annas. 

Article 2. —Summons to witnesses, when the witnesses are not more than 
four in number, one fee .. .. Rs. 1 4 0 

When the witnesses arc more than four in number, then the fee above- 
mentioned for the first four and an additional fee of five annas for every 
such witness in excess of four. 

Article 3.—Ever>' order of attachment .. .. Re. 1 0 0 

Article 4.—In respect of the services of the officer making an attach¬ 
ment in the manner prescribed in Order 21, Rules 43, 44, 51 and 54 and 
section 46 of Act No. V of 1908 w'hen the property is to be attached in one 
town or village only, one fee .. Rs. 4 0 0 

When property is to be attached in more than one town or village, then 
the fee abovementioned for the first town or village specified in the order 
of attachment, and an additional fee of one rupee for every other town or 
village: provided that the aggregate amount of fees levied under this article 
shall not exceed seven rupees. 

Article S. —Every warrant of arrest in respect of each person to be 
arrested .. .. Rs. 2 8 0 


Article 6^.—Every order for the sale of property— 

(а) in respect of the order of sale Re. 10 0 

(б) by way of poundage on the full amount of the purchase money— 

if the sale be effected through ■ The commission payable to the broker 

a broker under Order 21, and in addition a sum equal to onc- 

Rule 76 of Act No. V of . quarter of such commission 

1908. ! 


^ Note. —This fee will be payable in addition to the ordinary fees speci¬ 
fied in Articles 1, 2 or 9 of this part. 

® Note, —The portion (a) of this fee must be paid when the process is 
obtained and the poundage (&) at the time and in the manner prescribed in. 
Rules 11, 15 or 16. 
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if the sale be conducted by an officer of the Court or by any other person 
(not being a Collector or a broker) appointed by the Court .. 6^4 p.c. 

Article 7.—In respect of the services of the officer making delivery of 
possession of property under Order 21. Rules 31. 35, 36, 95, 96. 98 or 101 of 
Act No. V of 1908, when property is to be delivered in one town or village 
on\y, one fee . 4 

When property is to be delivered in more than one town or village, 
then the fee abovementioned for tlic first town or village specified in tihe 
warrant of delivery, and an additional fee of one rupee for every other town 
or village : provided that the aggregate amount of the fees levied under this 
article shall not exceed seven rupees. 

Article 8 .—Notice, proclamation, injunction or other order not specifietl 
in any preceding article of this part, when the copies to be served or posted 
are not more than four in number, one fee .. .. Rs. 1 4 0 

When such copies arc more than four in number, then the fee above- 
mentioned for the first four and an additional fee of five annas for c\ery 
such copy in excess of four: provided that the aggregate amount of the 
fees levied under this article shall not exceed six rupees eight annas. 

Article 9 k—If the service of a process, other than a warrant for the 
arrest of the person be declared “emergent" as described in Cliapter III, 
rule 16 .... Re. 1 0 0 

Part IV. —In the Courts of Munsifs and in Courts of Small Causes 
in suits in which the amount or value of the subject-matter in dispute does 
not exceed Rs. 50. 

Article 1.—Summons to defendants, when the defendants are not more 
than two in number, one fee .. .. Re. 0 10 O 

When the defendants arc more than two in number, then the fee 
abovementioned for the first two. and an additional fee of three annas for 
every such defendant in excess of two: provided that the aggregate amount 
of the fees levied under this article shall not exceed four rupees. 

Article 2.—Summons to witness, in respect of each witness. Re. 0 5 0 

Article 3.—Every order of attachment .. .. Re. 0 10 0 

Article 4.— In respect of the services of the officer making an attach¬ 
ment in the manner prescribed in Order 21, Rules 43. 44. 51 and 54 and 
section 46 of Act No. V of 1908, when property is to be attached in one 
town or village only, one fee • • .. Rs. 2 0 0 

When property is to be attached in more than one tovsn or village, then 
the fee abovementioned for the first town or village specified in the order 
of attachment, and an additional fee of nine annas for every other town 
or village: provided that the aggregate amount of the fees levied under this 
article shall not exceed three rupees. 

Article 5.—Every warrant of arrest in respect of each person to be 

arrested .. Rs 1 4 0 

Article bk—Every order for the sale of property— 

(o) in respect of the order of sale ..Re. 0 10 0 


■^Kote.— This will be payable in addition to the ordinary fee specified 
in Article 2 or 8 of this part. 

* Note.—T he portion (a) of this fee must be paid when the process is 
obtained and the poundage (b) at the time and in the manner prescribed in 
R'^les 11, 15 or 16, 

C—P 
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(b) by way of poundage on the full amount of the purchase money- 

• r 1- 1 AfFprted through ' The commission payable to the broker 

a broke?%fdef Order ll. ’ and in addition a sunr equal to one- 

Rule 76 of Act No. V of f quarter of such commission 

1908 

if the sale be conducted by an officer of the Court or by any other person 
(not being a Collector or a broker) appointed by the Court .. 6/4 p. • 

Article 7—In respect of the services of the officer making delivery of 
noss^ssion of property under Order 21, Rules 31. 35, 36. 95 96, 98 or 101 of 
Act No. V of 1908, when the property is to be delivered in o^e torrn ^ 

When property is to be delivered in more than one town or village, then 
the fee abovementioned for the first town or village specified m the "arrant 
of delivery and an additional fee of eight annas for every ^^her town o 
village: provided that the aggregate amount of fees levied under this artic 

shall not exceed three rupees. 

Article 8.—Notice, proclamation, injunction or other order not sP^cifi^J 
in any preceding article of this part, when the copies to be 
are not more than two in number, one fee .. • • u iv 

When such copies are more than two in number, then the fee above- 
mentioned for the first two and an additional fee of three annas ^ r 
such copy in excess of two: provided that the aggregate amount of the 
fees levied under this article shall not exceed four rupees. 

Article 9V-If the service of a process, other than a warrant for the 
arrest of the person, he declared "emergent” as described in Chapter Ilk 

Rule 16 •• ■ j 

3. Notwithstanding rule 2. fees for processes in execution 

or order for money shall be charged, irrespective of the grade of 'h^.Co' 
issuing such processes and of the value of the original suit, according to 
the amount including interest, if any due, upon the decree or order, th. 
l^to str if such amount exceed Rs. 1,000, fees shall charged under 
Part Il -^if it be less than Rs. 1,000 and more than Rs. 50, they shal 
charged 'under Part 111; and if it does not exceed Rs. 50, they should he 

charged under Part IV. 

4. Notwithstanding Rule 2, no fee shall be chargeable for serving or 

executing— ^ ^ _ 

(1) any process which may be issued by any Court of its own motion 

solely for the purpose of taking cognizance of and punishing any act done 
or words spoken in contempt of its authority; 

(2) any process issued a second time in consequence of an adjourn¬ 
ment made otherwise than at the instance of a party or an interv^or. 

(3) any copy of a warrant, order or certificate posted under Order . 
Rules 36; 54 ^or 96^ of Act No. V of 1908 when the fee chargeable imder 
Article 4 or Article 8. Part II, or under Article 4 or Article 7, Pa 

and IV has been paid; , 

('4') anv copy of a summons, notice, order, proclamation 
process, posted in a Court-house or in the office of a Collector; 

(5) any notice issued by a District Court tinder Schedule iH. P 

graph 5 of Act No. V of 1908; o»or,npment 

(6) any order intimating withdrawal of attachment or po P 

of sale; ' __- 

1 Note. —This fee will be payable in addition to the ordinary fee specific 
in Articles 1, 2 or 8 of this part. 
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p) any order intimaUn^ to a sale officer that permission has been 

1890 sint^ ,o”a Co.Tec°L\nderChap“ X^'^rX 19^' 

(9) any order directing an officer in charge of a jail to detain or 
to release a person committed to his custody. 

5. No process which comes within the operation of rule 2 shall be 
drawn up for service or execution until the fee chargeable under that rule 
has been paid. The fee shall be paid in Court-fee stamps, which shall be 
affixed either on the application by which the Court is moved to issue the 
process, or, if no such application be filed, on the order by which the Court 
dir^ts the issue or service of the process. If such an application be filed 
It shall bear the requisite stamps for the fee in addition to such stamps, if 
any, as are needed for its own validity. 

II.—COURT-FEE PAYABLE UNDER THE BENGAL 

TENANCY ACT VIII OF 1885. 


Nature of the 
document. 


The stage at or the 
officer before whom 
filed or used. 


Authority 


L Application 
petition. 


2: _ Applications and 
petitions of any objec¬ 
tion to any entry pro¬ 
posed to be made in any 
draft record. 

Applications and 
petitions of any objec¬ 
tion to any entry pro¬ 
posed tb be made in any 
draft record. 

3. Application for 
settlement of rent under 
section 105, B. T. Act. 


, 4. Application raising 
issue under sec. 105-A 
during hearing. 


^ Plaint in suits 
under sec. 106, B. T. 
Act. 


Revenue officer .. Sch. TI, Art. 1 (6). 
Director of Land Sch. II, Art. 1 (c). 

Records. 


Any officer before draft 
publication under sec 
I03A, Bengal Ten¬ 
ancy Act. 


Under sec. 104E Bengal 
Tenancy Act, before 
any officer. 


Any Settlement Officer 
or Assistant S. O. 


Any Settlement Officer 
or Assistant S. O. 
under sec. 105A. 


Before 

Officer 

S. O. 


or 


Settlement 

Assistant 


Exemption by Rule 34 
of No. 1872 J., dated 23- 
5-1921, Government of 
Bengal. 


Exemption under section 
19 (IX) of the Court- 
Fees Act. 


12 as. for each tenant 
making or joining or 
joined in the application. 
No. 6954 L. R., dated 
21-7-1922, Bengal Govt. 
Calcutta Gazette,26-7-22, 
Pt. I, p. 1451. 

In addition to the above 
fec,a stamp to the amount 
of an ad valorem fee 
chargeable under Art. I, 
Sch. I subject to a maxi¬ 
mum of twenty (Rs. 20) 
rupees. No. 6954 L. R,, 
dated 21-7-1922. 

The fee is reduced to the 
amount of ad valorem 
fee chargeable under 
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Nature of the 
document. 


The stage at or the 
officer before whom 
filed or used. 


6. A petition o r 
application in a proceed¬ 
ing under secs 1L5, lOSA, 
108 and 108A of B. T. 
Act. 

7. A petition o r 
application in a suit un- 
der sec. 106, B.T. Act. 

8. Application for 
commutation under 

sec. 40, B. T. Act. 


Settlement Officer 
Assistant S. O. 


Settlement Officer or 
Assistant Settlement 
Officer or Civil Ci>urt. 

Settlement Officer or 
Assistant Settlement 
Officer. 


9. A suit under sec. Civil Court 
lllA, B. T. Act. 


f Revenue Court 

{ Commissioner orj 
Director of Land: 
Records, Bengal. 


Special Judge 


10. Appeals under! 
sec. 104G. ! 


11, Appeals under 
section 109A against 
decisions of a Revenue 
Officer under sections 

105 to 108A both inclu¬ 
sive. 


12. Application for Revenue Officer, S. O 
copies. I and Asst. S. O. 


13. Certification of 
copies of final records 
otherwise than Govt. 

1? 1l1^ 


Revenue officer 


Authority 


Arti<.Ie 1, Sch. 1 of the 
Court-Fees Act, in cases 
where the amountof such 
fee would be less than 
Rs. 20. clause 38 of No. 
1872 J.. dated 23-5-21 as 
amended by No. 3789 
L R., dated 3rd April 
1922, Calcutta Gazette, 
Pt. I, p. 689. 

.Sch. ir, Art. 1 (&). 

.9cc32C.W N. 1136 (1928) 
Gopal V. Gtitti Charan. 


Sch. TI. Art. 1 (a). If the 
value is Rs. 50 or up¬ 
wards, Sch. 11, Art. !(&)• 

Sch. II, Art. I (6). 


If simply declaratory, Sch- 
11. Art. 17 ( 111 ), but if, 
with consequential relief. 
Sec. 7 (IV) (c), Court- 
Fees Act. 

Sch. II, Art 1 <fr). 

Sch. II, Art. 1 (c). 


Ad valorem or Rs. 20 as 
the case may be. 


Sch. II, Art. 1 (a). 

Clause (39) of No. 1872 J., 
dated 23-5-1921, Bengal 
Govt. Calcutta Gazette, 
Pt. I. DO 866. 877. 
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III—BOMBAY HIGH COURT. 

Rules under S. 20 (ii). 

Fees chargeable for scn-iug processes in case of cerfain offences. 

^ The fees chargeable for serving and executing processes issued by 
the Court of any Magistrate in the case of offences, other than offences for 
which Police Officers may arrest without a warrant, shall be those shown 
in the appended Tabic. 

Table. 

1. In cases falling within Chapters 19. 20 and 21 of the Indian I^enal 
Code:— 

Rs. .\. r. 

(0 For every summons or notice . . 0 4 0 

(») For even,’ warrant of arrest 1 0 0 

(in) For every proclamation for absconding partv or 

witness (Criminal Procedure Code, Ss. 87 and 88) . . 10 0 

(iV) For every w'arrant of attachment ..1 0 0 

2. In all other cases the fee chargeable for every process shall be one- 
fourth of the fee shown in the above table. 


Proviso. —No fee shall be levied on any process issued upon the com¬ 
plaint of any Public OOlccr asking as such Public Officer. 

The Court may remit the process-fees, in whole or in part, in cases 
other than those falling under Chapters 19. 20 and 21 of the Indian Penal 
Code, whenever the Court is satisfied that the complainant or the accu'cil 
has not the means of paying them. 

Rules under Ss. 20 and 22 of the Court-Fees ^tct. 

The following rules framed by the Honourable the Chief Justice and 
Judges of the Hi.gh Court under sections 20 and 22 of the Court-Fees Act. 
VII of 1870. confirmed by the Government of Bombay and sanctioned b> 
the Governor-General of India in Council are published for general 
information :— 

I. —The fees at present levied for serving and executing processes issmd 
by the High Court in its appellate jurisdiction shall continue to be levied. 

II. —The fees chargeable by all other Civil Courts shall be those Civil 
Court’s fees shown in the appended table. 

in .—Remuneration of bailiffs, peons and other persons employed by any 
Civil Court, other than the High Court, in the sers’ice and e.vecufion of 
processes. 

[Omitted.] 

Rules IV to VITI relating to the strength of the process staff and the 
standard out-turn work is omitted as this will be found in the Rules and 
Orders of the High Court, 

IX.—The following table contains the prescribed fees chargeable in 
Civil Courts in respect of Processes and Proclamations:— 


•- ----- 

^ Notification, dated 16th February, 1875, Bombay Government Gazette, 

Part I. p. 140. 
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Fees chargeable in Civil Courts in respect of processes and proclamations. 



Amount leviable in 


Name of Process. 


Any Court of 
Small Causes 
and any Sub¬ 
ordinate Judge’s 
Court in a suit 
i n which n o 
second appeallies 
as provided in 
Section 586 of 
the C<)deof Civil 
Procedure. 


District Court 
and Subordinate 
Judge's Court in 
cases not pro¬ 
vided in the 
prece ding 
column. 


Mamlatdar’s 

Court. 


Rs. A. i*. 


Rs. AS. P. 


Rs. A. P. 


j _For each summons or 

notice— 

(a) to a single defendant, 

' respondent or witness .. 

(b) to every additional 
defendant, respondent or 
witness, residing in the 
same village, if the pro¬ 
cess Vie applied for at the 
same time 

II.—For every warrant— 

(a) of arrest in respect of 
everv person to be ar¬ 
rested 

(b) of attachment in such 




0 4 0 


0 2 0 


0 8 0 


1 0 0 

I 

( 

t 

1 0 8 0 


2 0 0 


0 3 0 

j 


0 2 0 


wirrant 

(c) of sale in respect of 
every such warrant . • 
III. —For proclamation, in¬ 
junction or order and 
every process not other¬ 
wise provided for 


J 


0 8 0 


2 0 0 


I_With the sanction of the Court any party may pay the cost of 
proceeding by railway or any public conveyance where such is available, and 
in such case the process-server shall be bound to proceed by such railway 

or public conveyance. 

II._For process applied for and ordered to be executed as emergent 

the fee will be the ordinary and half as much again. 

Note III._ how to. be charged. —^Where one individual 

be served in more than one capacity, e.g., personally and also as guardian 
of a minor or minors, only one fee is to be levied. 

Note IV._ Re-issite of processes unserued. —When a process issued b> 

a Civil Court other than Mamlatdar’s Court is returned unserved for ser¬ 
vice, a half fee only shall be charged on the occasion of each re-issue. 

This rule applies whatever may be the reason which prevented service 
{e.g., whether the failure to serve was due to the fault of the par^ on 
whose behalf it was issued or not), and whether the identical paper is re¬ 
issued or a fresh paper. 
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Rules uelating to P*kocess (Homday). 

Note V.— Issue of second process cmi service being set aside, etc. —When 
tlic scrv'ice is set ^sidc in an inc|uiry under section 82, Oi\'il r*roccdurc Code,^ 
or when \\itnesscs, etc., ha\‘c to be summoned a second time in consccjuence 
ot the Court not sitting or not taking up, or not completing the hearing 
of the case on the day on which they were first summoned, no further fee 
is to be levied upon re-issue. 

Note VI.—If a warrant has already been issued to arrest a judgment- 
debtor who has failed to pay the decretal amount and who lias been ordered 
to be imprisoned in a civil jail, and such warrant of arrest is in force, no 
further fee is leviable on the order of committal to jail. 

N'Ote VII.— Process issued by Court zvithout fee. —No fee is to be 
charged for any process issued by a Court of its own motion. 

Note VIII.— Exemption of prodamotion.s. —No proces'^-fros shnll be 
charged on proclamations under section 10 of Regulation VIII of 1872. 

Note IX.— Fees for processes, etc., in suits under del A'K// of 1879.— 
The fees levied for all processes in suits to which Chapter II of the Dekkhan 
Agriculturists’ Relief Act (XVII of 1879) applies, except suits of des¬ 
cription mentioned in section 3, clauses (ic) and (.r). to which an agri¬ 
culturist is not a party, shall be one-half the fees which would be leviable 
in similar suits, to which the said Act does not apply. 

Note X.—No fees shall be levied for the service of an\- notice or other 
process issued in proceedings taken under Chapter IV^ of the Dekkhan 
Agriculturists’ Relief Act, XVII of 1879. 

Note XI.—Nothing contained in these rules (or in any rules heretofore 
made by the High Court under section 20 of the Court-Fees Act V’ll of 
1870) shall apply to process issued by a Village Munsif under Chapter V 
of the said Act (XVII of 1879). 

Note XII.— Salary of bailiffs, etc., required from party .— 

(a) When the services of one or more bailiffs or peons are recjuired 
for a longer period than three days, the party on whose application the 
process was issued shall, in addition to the fee leviable under the above 
rules, be required to pay the whole salary of such bailiffs or peons for 
the whole period in excess of three days. 

(fe) The time occupied in going and returning from the place at which 
service of process is to be made shall not be reckoned as a portion of the 
above period. 

(c) If the amount payable on account of salary under the above rule 
shall involve a fractional part of an anna, such part shall be remitted. 

Note XIII.—For the purposes of these rules the Courts of the Agents 
or Sardars shall be treated as District Courts and all other Civil Courts 
not specially mentioned, as Subordinate Judge’s Courts. 

118. No Court-fee lez’table on certificates of decreediolders under sed- 
iion 258, C. P. Code. —No Court-fee is leviable upon a certificate of a decree- 
holder under section 258 of the Civil Procedure Codc,^ although such 
certificate declares that the judgment-creditor has received a smaller sum 
or a thing of less value in discharge of a larger sum due under the decree, 
or in complete discharge of the decree. 

119. Any copy which on its first presentation has been duly stamped, 
and of which the stamp has been cancelled, may. if otherwise admissible, 
be used in the same or any other proceeding without a fresh stamp. 


See now Act V of 1908, First Sch., O. 5. R. 19. 

^ See now Act V of 1908, First Schedule, O. 21, R. 2. 
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170 Courtrfces to be faid and /,otc-.-Before any process is issued 

in any Court, the proper officer of the Court should calculate the amount 
fn he oaid as Court-fees, and should give information of such amount 

person by whL the fees are payable. Such fees should be pa.d before 
the end of the fourth day after the day on which such information is giv ■ 
The Court may, for sufficient reason, extend the time for payment. 

The stamps received for Court-fees should be affixed to the application 
upon which the process is to be issued. 

Process to be pre^red after receipt of feec.-Aftcr the ^^^^have been 
received but not before, the necessary summons, notice, warrant or otn 

process should be prepared. - - j- *- 

Lez'V of fees to be endorsed on process issued beyond jurisdiction. 
When the process is to be issued beyond the jurisdiction of the C^ur . a 
note should be made on the process to the effect that the proper fee 

been levied. 

121 Process issued by Courts in British territory to he sensed ^ 
charae in Bombay Presidency.—A process issued by any Court in Britr 
territory should be served free of charge by any Court fincluding 
Court of Small Causes at Bombay) in the Bombay Presidency, it d 
certified in the Process that the proper fee has been levied under the rule 
in force in the territory in which the Court issuing the process is situated. 
_ Bombay Goz'ernment Gazette, 1898, Pt. I. p. 354. 

177 Processes to Settlements how to be addressed. Fee and 
be rennV/cd.—Processes for service in the Straits Settlements should t) 
forwarded bv the Registrar of the Supreme Court at Singapore, ^ 

or Malacca, as the case may be. and should be accompanied by a 
sufficient to cover the fees for service and postage, the remittance beii p 

by a Post Office Money Order. 

Sufficient time, not less than three months from the date of 
should be allowed by Courts for the service of summons and other t ocu- 
ments on persons resident in the Straits Settlements and for x 

of such persons before them.—Bomftdv Government Gazette, 1900. 1 t. . 

p. 2365. ^ 

123 Particulars to be given in summonses to His Highness the Nizams 
territories—In summonses sent to the Resident at Hyderabad for service 
on persons residing in the territories of His Highness the Nizam the nam 
of each person’s place of residence, that is, the district, village :md tn">’o' 
Hocality). should be given in full in the summons.—Bonifray Govenime 

Gazette. Pt. I, p. 1161. u i t 

Tn the case of summonses to be served in the City of Hyderabad. 
period of five weeks should be fixed for return, and in the case 
to be served in the districts, a period of two months.—Bombay Goierii 

Gazette, 1890, Pt. I, p. 125. 

124. Process to Burma — Processes sent for service at aiiy 

the language is different from that of the Court issuing The 

accompanied by translations in the language of such place or Eng - ^ 

language of the Presidency Small Cause Court. Bomba>% is F-nghsh.-Bnm^3 
Government Gazette, Notification No. 5149 of 1888 (Bombay Go.t 

Gazette. 1888. Pt. T. p. 763). « . • u rmirt^ 

125. Foreign Foreign processes issued 

under the provisions of Government of India Notification No. 

the 20th June. 1895. are not compulsory m British Bombay 

ment Gazette^ 1901, Pt. I, p. 186. ^ 

126. Processes from the H. E. H. the direct 

hy the District Civil Courts in His Highness the Nizam s Dom 
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to Civil Courts in Britisli India for service in the Districts within the 
Presidency proper, or to the Court of Small Causes at Bombay, fur service 
within the limits of the town of Bombay, shall be duly served by the Civil 
Courts concerned or the Court of Small Causes at i3om!)ay. as the case 
may be, as if such processes had been originally issued by those Courts and 
returned direct to the Courts issuing them. 


127. Processes to Nicam’s Courts .—Processes issued bv any Civil Ctnirts 
in British territory for service on persons residing in His Highness the 
Nizam’s dominions shall be sent direct to the District Civil Courts* in those 
dominions having jurisdiction at the places where such persons reside, 
provided that processes for service in the Cit>' of Hyderabad and the siihurbs 
shall be sent to the City Civil Court there. 

Processes for service on persons residing in Paigah and Jagir ilakas 
should be forwarded to District Court of His Highness’ Government in the 
jurisdiction of which the Paigah and Jagir is situated and not direct to the 
Paigah or Jagir authorities. In such cases it should be ascertained from 
the parties concerned whether the person to be summoned resides in a 
Jagir or Paigah village, and. if so. the name of the District Court within 
the jurisdiction of which that village is situated.—H.C. Sup. Civ. Cir. 
No. 15; Bombay Government Gazette. 1904, Pt. I, p. 1742. 


128. Wliere the processes for service in His Highness’ dominions are 
issued for the appearance as a witness of any person residing there, the 
amount of batta and travelling allowances to which the witness is entitled 
shall be remitted, with the process, by Money Order .—Bombax Government 
Gazette. 1899, Pt. I, p. 1161. 


129. Processes sent by Courts for service from British India to His 
Highness the Nizam’s dominions and vice versa will, after service, he 
conveyed back to the Courts of issue, whether British or Hyderabad, at 
single rates of postage .—Bombay Government Gazette, 1901. Pt. I, p. 1432. 

It is notified that general orders have been circulated by the Director* 
General of the Post Ofliice of India that duly franked oflicial corre.si)ondencc 
on the service of His Highness the Nizam will be delivered free .—Bombay 
Gofvernment Gazette, 1901, Pt. I, p. 1141. 


130. Courts in British territory’ should send direct to the Courts of 
Districts concerned all summonses or commissions intended for service or 
execution within the limits of the territories of Mysore, and should fi.x 
such dates for their return, as will admit of their service or execution 
within the appointed time .—Bombay Government Gazette, 1900, Pt. I, p. 2488. 

The Mysore Darbar .—Judicial notices, summonses and like judicial 
papers and notices in Revenue Appeals before the Mysore Darbar will he 
transmitted to the British authorities in India direct and not through the 
Resident.—H. C. Sup. Civ. Cir. No. 33; Bombay Government Gazette 
Pt. I, p. 403. 


131. ^Process of certain Courts in Native States to be served free of 
charge by Courts in Bombay Presidency .—Processes issued by the Courts in 
Berar, Mysore, or in the territories of His Highness the Nizam, or in 
Gwalior, Dewas State (Senior branch), Dewas State (Junior branch), Rewa, 
Jaora, Rutlam, Indore, Dhar, Jhabua, Brawani, Ali Rajpur, Bhopal. Orchha, 
Datia, Panna, Ajaigarh, Charkhari, Bijawar, Baoni, Chhatardur, Gharauli, 


^For the designation of the Judges of District Courts and the names 
of the Districts in His Highness' dominions, see Bombay Government Gazette 
1889, Pt. I, p. 1161. 

® Printed as amended, Bombay Government Gazette, 1889, Pt. I, p. 1077 
and Bombay Goz'ernment Gazette, 1897, Pt. I, p. 466. 
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“Kurwai and Narsingarh”^. or by any of the Courts mentioned in the Gov^n- 
mcnt of India’s Notification No. 4052-1-A., dated the 11th September. IWZ, 
republished at pp. 1639 to 1642 of the Bombay Government Gazette iorJ902, 
Part I or in subsequent notifications to which the provisions of section 650-A 
of the Code of Civil Procedure^ have been applied, shall be served free of 
charge by the Courts in the Bombay Presidency. 

Moic.—For the Table of the Courts to which the Governor-General m 
Council has declared the provisions of S. 650-A to apply. 

132. Legal process. Civil, Criminal and Revenue, of the Courts of the 
Bombay Presidency will be executed free of the process fees or postage 
fees by the Courts of the Indore State.—B.G. Resolution, J.D., No. 4413, 
dated 19th July, 1902. 

Process intended for His Highness the Maharaja Holkar’s subjects 
should be addressed to the Resident of Indore. Those intended for sub¬ 
jects of the following States and Thakurates—Dewas senior and junior 
branches. Bagli. Pathari, Karaudia. Kheri Rajpur, Kaitha, Uni and Arnia, 
should be addressed to the First Assistant to the Agent to the Governor- 
General in Central India at Indore.—B.J.R., J.D., No. 8011, 18th December, 


1902. 

Summonses and processes for service in the Indore State should be sent 
direct to the District Court of the District where the addressee resides and 
in the case of Indore City, to the City Munsif. Summonses for the Par- 
ganas of Alampur. Pitlawad and Chikalda (with headquarters of the same 
name) should be sent to the Pargana Munsifs. The names of the districts 
in the State and their headquarters are as follows:—^ 


1. 

Indore 

Indore. 

2. 

Nimar (which includes both Khargone alias Srikar 



Bijagarh and Mandleshwar) 

Mandleshwar. 

3. 

Rampura Bhanpura 

Garot. 

4. 

Nimawar 

Kannod. 

5. 

Mahidpur 

Mahidpur. 


When the name of the district where the summonsee resides is not known 
to the Court of issue, the summons may be forwarded to the “Indore Resi¬ 
dency Vakil, Indore” for transmission to its destination. Criminal sum¬ 
monses and miscellaneous process for the recovery of money should be 
forwarded as heretobefore to the Resident. Processes issued by the C^ourts 
in Indore will be sent by the Courts direct and not through the Resident. 
The execution of a decree of Civil Court in British India can only be 
obtained in the Indore territory by the decree-holder suing upon it in t e 
Indore Courts.—B.G. Letter (J.D.). No. 997. 20th February. 1906; Bomh 
bay Government Gacette, 1906, Pt. I, p. 403; H. C. Sup. Civ. Cir No. 32. 

Process intended for the subjects of the following States and Thaku¬ 
rates should be forwarded to the address of the Political Officers in v, ose 


respective charges they are shown below;— 

States and Thakurates. Address of the Officer holding the 

Political charge. _ . 


Karandih, Arnia and Kheri Rajpur. 


The Resident at Gwalior, Post 
Office, Gwalior Re.'^idency. 

The Resident at Indore, Indore. 

The Political Agent in Malway; 
Nimuch. 


9 . . 1 ne ivesiueiii ^ 

3. Dewas (Senior and Junior Bran- The Political Agent in Malway; 
ches), Bagli Pathar i and Uni. _ Nimuch. __ 

iThe words quoted have been inserted by B.G.R. (P.D.), No. 1016, 

9th February, 1904; H. C. Sup. Giv. Cir. No. 6. 

8 See now S. 29 of Act V of 1908. ..KctJuited by 

8 The names of Districts and Headquarters 
H. C. Sup. Civ. Cir. No. 66 (B. G. G., 1908, Pt. I. p. 1693) for those 

originally mentioned in Cir* No. 32. 
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—G.R. (J.D.)l No. 427. 21st January. 1909; B. C. G., 1909, Pt. I, 
p. 225; H.C. Sup. Civ. Cir. No. 75; cancellings G.R. (J 1) ) No 8011 
8th December, 1902; B. G. G.. 1906, Pt. I, p. 403; H. C. Sup. Civ. Cir! 
No. 32, last para. 


133. The Baroda Courts will scr\o all summonses issued by Civil 
Courts in British territory on the uiulerstaiuling: that the Darbar will not 
be asked to enforce attendance. British Courts should serve Civil sum¬ 
monses issued by Baroda Courts, on similar terms.— B. C. G., 1901, Pt. I 
p. 186. 


133-A. Summonses issued by all British Indian Courts and all Courts 
established or continued by the authority of the Governor-General in Coun¬ 
cil in the territories of any Forei^rn Prince or State, if sent to the Court 
of the .Administrator, Sachin State, or that of the Diwan while the State is 
under British Administration, will be served by that Court as if the sum¬ 
mons had been issued by itself, and after beinjr so served will be returned 
with an endorsement of such service under the hand of the Judge of tlie 
Court.—Bom. G. R. (P.D.) No. 0334. 22nd September. 1920; H. C. Sun. 
Civ. Cir. No. 1. 


134. The provisions of section 91 of the Civil Procedure Code (now 
Sch. I, O. S, R. 30) allowing the substitution of a letter for a summons 
are to be applied in the case of all Covenanted and Commissioned Olheers. 
Justices of Peace, First Class Subordinate Judges, First Class Magistrates 
of rank not below that of Deputy Collector, First and First Class Sardars 
and other gentlemen of equal or superior rank. 

135. Care should be taken to address Ruling Chiefs and gentlemen of 
rank in the appropriate style, which in any particular case when necessity 
arises, may be ascertained from the Political Agent or the Political Depart¬ 
ment of the Secretariat, on proper occasions titles may be used. 

136. When a village officer is summoned to give evidence, the summons 
should be served direct on such officer and a duplicate of it sent to the 
Mamlatdar, under whom he may be serving, for information ; time being 
allowed, if possible, for making official arrangement for performing the 
duties at the village of the officer summoned. 

137. A Civil Court to which summon.s for other process has been sent 
for service should make a return within the time fixed for the hearing of 
the cause, stating whether service has been effected or not, and if not, tlic 
reason for the non-service. 

138. If a Court to which a summons has been sent for service be 
satisfied that the defendant is intentionally avoiding service, such Court 
shall itself direct substituted service to he effected in such manner as it 
thinks fit under the provisions of the Code of Civil Procedure without 
further reference to the Court issuing the summons. 

139. In cases under First Schedule, O. 5. Rr. 16 and 17, Civil Proce¬ 
dure Code (Act V of 1908), the officer who serves the summons or notice 
on a defendant or respondent should immediately on his return make an 
affidavit before the proper officer as to the service of the summons or 
notice for use in case it becomes necessary under O. 9, R. 6 to prove that 
the summons or notice was duly served and in case the Court considers 
under O. 19, R. 1 of the Code, that there is sufficient reason for ordering 
the fact of service to be proved by affidavit. 

140. No bailiff charged with the service of a process is entitled to 
call upon the party interested in the service to point out the person served. 

It is the duty of the bailiff to use his best efforts to effect the service, 
and it is only when he fails, in spite of .such efforts, that the Court may 
order the party to render help to him. 
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Tn rases where the serving officer does not know the individual on 
V. m the orocess is to be served but such individual is pointed out to him, 
shouM be a verification of the endorsement on the process by the 
b^liff and also by the person .fio po.nts ou^ the md.v.dual served.-H.C. 

Sup. Civ. Cir. No. 56; Botn. G. G., 1908, Pt. 1, p. oiy. 


IV.— CALCUTTA HIGH COURT. 

PTTTFS UNDER THE COURT-FEES ACT. RELATING TO FEES 
^^P\YA^LE UNDER THAT ACT, AS FRAMED BY THE HIGH 
* COURT OF JUDICATURE AT FORT WILLIAM 

IN BENGAL. 

Process Fees. 

Part I. 

Table of Fees in the High Court, Appellate Jurisdiction. 

Article L—In every case in which personal or substituted service of 
any process on parties to the cause is required— 

when not more than four persons are to be served with the same docu¬ 
ment, one fee •• •• ® 

when such persons are more than four in number, then the fee abo\c 

mentioned and an additional fee of 8 annas for every such person 
of four •• ..Re. 

Provided that, in the last-mentioned case, where such persons resiu 
in the same or immediately adjacent villages, the additional fee niayj>e 
such sum, not exceeding the amount of fee prescribed, as the High Uour 
may, in the particular case, determine. 

Provided, also, that, in analogous cases, where the appellant is t e 
same, but the respondents are different, but reside in the same or immediately 
adjacent villages, the same rule shall apply. 

Article 2. _In every case in which personal or substituted service of 

any process on any persons who are not parties is required 

when the number of such persons is not more than four, one 
fee •• .. Rs. 3 0 U 

when there are more than four such persons, then the fee above- 
mentioned for the first four, and an additional fee of eight annas for every 
one in excess of that number . - .. Re. U 

Article 3.—For the execution of a warrant for arrest of the 

.. Rs. 3 U 

person 

Article 4.—For service or execution of any process issued by 
not specified in any preceding article of this Part . Rs- •> 

Part II. 

Table of Fees in the Courts of Judges and Subordinate Judges ^idjn the 
Revenue Courts, zvhen the Suit tn the Revenue Co»rts^ by 
the process is issued, is valued at a sum exceeding Rs. l.iW- 

Article 1_In every case in which personal or substituted serMCC o 

any process on parties to the cause is required- 

when not more than four persons are to be served wiffi 2 0 0 

document, one fee ’' . . 1 . \u^ above- 

when such persons are more than four in number, then the 

mentioned and an additional fee of 8 annas for every such Person ^ ^ g 
of four 
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Article 2. —In every case in ^vh^ch personal or substituted scr\icc of 
any process on any persons who care not parties is requirccl— 

when the number of such persons is not more than four, one 
fee .. . . Rs. 2 0 0 

when there arc more than four such persons, then the fee above- 
mentioned for the first four and an additional fee of 8 annas for every one 
in excess of that number .. .. Rc. 0 8 0 

Article 3.—Where process of attachment of property by actual seizure 
is issued— « 

(a) for the seizure under the order of attachment . . Rs. 2 0 0 

(b) for each man necessary to ensure safe custody of property so 

attached, when such man is actually in possession, per diem. Rc. 0 8 0 

(as amended by G. L. 11, dated 8—8—1921.) 

Note 1.—When process of attachment is issued in a number of cases 
relating to the same or neighbouring villages, the fee («) must be paiU in 
each case, the daily fee (b) only for the men actually employed. 

Note 2. —The daily fee (f?) is to be paid at the time of obtaining the 
process for so many days as the Court shall order, not being ordinarily less 
than fifteen days, and the number of day* required for the coming and 
going of the officer; but when the officer is not to be left in possession then 
the daily fee is to be paid only for the time to be occupied by the officer 
going, effecting the attachment, and returning. When the inventory filed 
by the judgment-creditor shows the property to be of such small value that 
the expense of keeping it in custody may probably exceed the value, the 
Court shall fix the daily fee with reference to the ])rovisions of Order 21, 
rule 43 of the Code of Civil Procedure: 

Provided that if it appears that for any reason the number of days fixed 
by the Court under this note, and in respect of which foc.s have been paid, 
is likely to be exceeded, and the decree-holder desires to maintain the 
attachment, the decree-holder shall apply to the Court to fix such further 
number of days as may be necessary, and the additional fees in respccl 
thereof shall be paid in the manner provided in rule 3. If such addJfional 
fees be not paid within the period originally fixed, and in rcs.pect of which 
fees have been paid, the attachment shall cease on the expiry of that period. 

Article 4.—For the proclamation and publication of any order of prohi¬ 
bition under Order 21. rule 54 of the Code of Civil Ppycedure, irrespective 
of the number of such proclamations or publications .. Rs. 2 0 0 

Article 5.—For the publication by posting up of a copy or copies of the 
notification of any proceeding or prcx:ess, not specially mentioned in any 
article of this Part, irrespective of the number of such publication.Rs. 2 0 0 

Article 6. For executing a decree by the arrest of the pcrsi)n or of 

executing a warrant of arrest before judgment (G. L. No. 7 ot 
1922) ..Rs. 10 0 0 

Article 7.—When an order for the sale of property, other than an order 
for the sale of distrained property under Act VIII of 1885 is issued— 

(o) for proclaiming the order of sale under Order 21, rule 66 of 
the Code of Civil Procedure, a fee of .. Rs. 2 0 0 

(6) for selling the property, a percentage or poundage on the gross 
amount realized by the sale up to Rs. 1,000 at the rate 
Qf .. .. 2 per cent. 

together with a fee on all excess of gross proceeds beyond Rs. 1,000 
at the rate of •• ..1 per cent. 
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Provided that, where a sale of immoveable property is set aside under 
Order 21, rules 89, 90 and 91 of the Code of Civil Procedure, or under 
section 174 of the Bengal Tenancy Act, VIII of 1885, any poundage or 
other fee charged for selling the property shall on application be refunded. 

Provided further that no refund shall be made on the application of 
the decree-holder when a sale is set aside on the ground of material 
irregularity or fraud in publishing and conducting the sale and it appears! 
that the decree-holder was privy thereto. (Rule 5 of 1921.) 

Nolc 1.—The fee under clause (o) must be paid when the process is 
obtained. 

The percentage or poundage under clause (b) must be paid— 

(1) in a case where the purchaser is a person other than the decree- 
holder—at the time of making the application for payment of the proceeds 
of sale out of Court, as provided in Rule 4; and 

(2) in a case where the decree-holder has been permitted to purchase 
—at the time of the presentation of his application for permission to set 
off the purchase-money against the amount of his decree as provided in 
Rule 5. 

Note 2.—The percentage leviable under this article shall be calculated 
on multiples of Rs. 25, i.c.^ a poundage fee of As. 8 should be levied for 
every Rs. 25 or part of Rs. 25 realized by the sale up to Rs. 1,000 and, in 
the case of the proceeds of the sale exceeding Rs. 1,000, an additional fee 
of As. 4 for every Rs. 25 or part thereof should be levied. 

Note 3.—In cases in which several properties are sold in satisfaction of 
one decree, only one poundage fee, calculated on the gross sale proceeds, 
should be levied, 2 per cent, being charged on the gross proceeds up to 
Rs. 1,000 and I per cent, on such proceeds exceeding Rs. 1,000. 

Article 8.—For service of any process not specified in any preceding 
article of this Part .. Rs, 2 0 0 


Part III. 


Table of Fees hi the Courts of Munsifs and of Small Causds, and •ut tha 
Rei-enue Courts, ivhen Part II does not apply [except in the 

.Suits specified in Part IV.\ 

Article 1.—In every case in which personal or substituted service of 
any process on parties to the cause is required— 

where not more than four persons are to be served with the same 
document, one fee .. .. Re, 10 0 


where such persons are more than four in number, then the fee above- 
mentioned and an additional fee of four annas for every such person in 
excess of four .. .. Re. 0 4 0 

Article 2. —In every case in which personal or substituted service of 
any process on any persons who are not parties is required— 

where the number of such persons is not more than four, 
one fee .. .. Re. 10 0 

where there are more than four such persons, then the fee above- 
mentioned for the first four and an additional fee of four annas for every one 
in excess of that number ,. .. Re. 0 4 0 


Article 3.—Where process of attachment of property by actual seizure 
is issued— 

(а) for the seizure under the order of attachment .. Re. 10 0 

(б) for each man necessary to ensure the safe custody of property 
so attached when such man is actually in possession, per diem. Re. 0 8 0 


(as amended by G. L. 11, dated 8—8—21). 
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Note 1.—When process of attachment is issued in a number of cases 
relating to the same or neighbouring villages, the fee (a) must be paid in 
each case, the daily fee (6) only for the men actually cmj>lo 3 ed. 

Note 2. —The daily fee (ft) is to be paid at the time of obtaining the 
process for so man^* daj’S as the Court shall order, not being ordinarily 
less than fifteen days, the number of days required for the coming and 
going of the officer ; but, when the officer is not to be left in possession, then 
the daily fee is to be paid only for the time to be occupied bj' the officer 
in going, effecting the attachment, aiul returning. When the inventor^' filed 
by the judgment-creditor shows the property to be of such small value 
that the expense of keeping it in ctistody may probably excec<l the value, 
the Court shall fix the dail>' fee with reference to the provisions of O. 21, 
R. 43 of the Code of Civil Procedure: 

Provided that, if it appears that, for any reason, the number of days 
fixed by the Court under this note, and in respect of which fees have been 
paid, is likely to he exceeded, and the decree-holder desires to maintain the 
attachment, the decree-holder shall apply to the Court to fix such further 
number of days as may be nccessar.v, and the additional fees in respect thereof 
shall be paid in the manner provided in Rule 3. If such additional fees 
be not paid within the period originally fixed, and in respect of which fees 
have been paid, the attachment shall cease on the expiry of that period. 

Article 4.—For the proclamation and publication of any order of prohi¬ 
bition under O. 21, R. 54 of the Code of Civil Procedure, irrespective of 
the number of such proclamations or publications .. Re. 10 0 

Article 5.—For the publication by posting up of a copy or copies of the 
notification of a proceeding or process, not specially mentioned in any article 
of this part, irrespective of the number of such publications . . Re. 1 0 0 

Article 6. —For executing a decree by the arrest of the person or for 
executing a warrant of arrest before judgment. (G. L, No. 7 of 

1922) ♦ • .. Rs. 4 0 0 

Article 7._Where an order for the sale of property other than an 

order for the sale of distrained property under Act VUI of 1885 is issued— 

(o) for proclaiming the order of sale under Order 21, rule 66 of the 
Code of Civil Procedure, a fee of • - 10 0 

(6) for selling the property, a percentage or poundage on the gross 
amount realized by the sale up to Rs. 1,000 at the rate of 2 per ceut., 
together with a further fee on all excess of gross proceeds beyond Rs. 1,000 
at the rate of ■ ■ \ per cent. 

Provided that when a sale of immoveable property is set aside under 
O. 21, Rr. 89, 90 or 91 of the Code of Civil Procedure, or under S. 174 of 
the Bengal Tenancy Act any poundage or other fee charged for selling the 
property shall, on application, be reminded. 

Provided further that no refund shall be made on the application of the 
decree-holder when a sale is set aside on the ground of material irregularity 
or fraud in publishing and conducting the sale and it appears that the decree- 
holder was privy thereto. (Rule 5 of 1921.) 

Note 1.—The fee under clause (a) must be paid when the process is 

obtained. 

The percentage or poundage under clause (ft) must be paid 

(I) in a case where the purchaser is a person other than the decree- 
holder—at the time of making the application for payment of the proceeds 
of sale out of Court as provided in Rule 4, and 
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(2) in a case where the decree-holder has been permitted to purchase 

_at the time of the presentation of his application for permission to set 

off the purchase-money against the amount of his decree as provided in 
Rule 5. 

Note 2.—The percentage leviable under this article shall be calculated 
on multiples of Rs. 25, i.e., a poundage fee of As. 8 should be levied for 
every Rs. 25 or part of Rs. 25 realized by the sale up to Rs. 1.000, and, in 
the case of the proceeds of the sale exceeding Rs. 1,000, an additional fee 
of As. 4 for every Rs. 25 or part thereof should be levied. 

Note 3.—In cases in which several properties arc sold in satisfaction 
of one decree, only one poundage fee, calculated on the gross sale-proceeds, 
should be levied, 2 per cent, being charged on the gross sale-proceeds up to 
Rs. 1,000, and 1 per cent, on such proceeds exceeding Rs. 1,000. 

Article 8—For service of any process not specified in any preceding 
article of this part .. .. Re. 10 0 

Part IV. 

Table of Fees in the Courts o-f MunsSfs, in Small Cause Cou'fts, and in 
the Revenue Courts, where the Suit is for Debt or Damage to Personal 

Property}, or for Rent and where the Claim does not exceed Rs. 50. 

Article 1.—In every case in which personal or substituted service of any 
process on parties to the cause is required— 

where not more than four persons arc to be served with the same 
document, one fee .. .. Re. 0 8 0 

where such persons arc more than four in number, then the fee above- 
mentioned and an additional fee of As. 4 for every such person in excess 
of four .. .. Rc. 0 4 0 

Note. —Suits under sections 30 and 52 of the Bengal Tenancy Act, 1885 
(VIII of 1885), are suits for rent within the meaning of the heading of 
this part. 

Article 2.—In every case in which personal or substituted service of 
any process on any persons who are not parties is required, for each person 
to be served .. .. Re. 0 4 0 

Article 3.—Where process of attachment of property by actual seizure 
is issued— 

(n) for the seizure under the order of attachment .. Rc. 0 8 0 

(6) for each man necessary to ensure the safe custody of properties 
so attached when such man is actually in possession, per diem (as amended 
by G. L. 11. dated 8—8—21) .. .. Re. 0 8 0 

Note 1.—When process of attachment is issued in a number of cases 
relating to the same or neighbouring villages, the fee (a) must be paid in 
each case, the daily fee (£>) only for the men actually employed. 

Note 2. —The only fee (f>) is to be paid at the time of obtaining the 
process for so many days as the Court shall order, not being ordinarily 
less than 15 days, and the number of days required for the coming and 
going of the officer; but, when the officer is to be left in possession, then 
the daily fee is to be paid only for the time to be occupied by the officer in 
going, effecting the attachment, and returning. When the inventory filed 
by the judgment-creditor shows the property to be of such small value that 
the expense of keeping it in custody may probably exceed the value, the 
Court shall fix the daily fee with reference to the provisions of O. 21, R- 43 
of the Code of Civil Procedure: 

Provided that, if it appears that, for any reason, the number of days 
fixed by the Court under this note, and in respect of which fees have been 
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paid, is likely to be exceeded and the decree-holder desires to maintain 
the attachment, the decree-holder shall apply to the Court to fix such further 
number of days as may be necessary, and the additional fees in respect 
thereof shall be paid in the manner provided in rule 3. If such additional 
fees be not paid within tlic period originally fixed, and in respect of which 
fees have been paid, the attachment shall cease on the expiry of that period. 

Article 4.—For the proclamation and publication of any order of prohi¬ 
bition under O. 21, R. 54 of the Code of Civil Procedure, irrespective of 
the number of such proclamations or publications . . Re. 10 0 

Article 5.—For the publication by posting up of a copy or copies of the 
notification of any proceeding or process, not specially mentioned in any 
article of this Part, irrespective of the number of such publica¬ 
tions .. .. Re. 1 0 0 

Article 6.—For executing a decree by arrest of the person or for execut¬ 
ing a warrant of arrest before judgment (G. L. No. 7 of 1922). Re. 10 0 

Article 7. —Where an order for sale of property other than an order 
for the sale of distrained property under Act VIII of 1885 is issued— 

(a) for proclaiming the order of sale under O. 21, R. 66 of the Code 
of Civil Procedure, a fee of . . -. Re. 10 0 

Cfe) for selling the property, a percentage or poundage on the gross 
amount realized by the sale up to Rs. 1.000, at the rate of 2 per cent., together 
with a further fee on all excess of gross proceeds beyond Rs. 1,000, at the 
rate of .. .. 1 per cent. 

Provided that when a sale of immoveable property is set aside under 
O. 21. Rr. 89. 90 or 91 of the Code of Civil Procedure or under section 174 
of the Bengal Tenancy Act (VIIT of 1885), any poundage or other fee 
charged for selling the property shall, on application, be refunded. 

Provided further that no refund shall be made on the application of 
the decree-holder when a sale is set aside on the ground of material irregu- 
laritj" or fraud in publishing or conducting the sale and it appears that the 
decree-holder was pri\y thereto. (Rule 5 of 1921.) 

Note 1.—The fee under clause (<r) must be paid when the process is 
obtained. 

The percentage or poundage under clause {b) must be i)aid— 

(1) In a case where the purchaser is a person other than the decree- 
holder—at the time of making the application for payment of the proceeds 
of sale out of Court, as provided in Rule 4, and 

(2) In a case Avhere the decree-holder has been permitted to purchase 
—at the time of the presentation of his application for permission to set off 
the purchase-money against the amount of his decree, as provided in Rule 5. 

Note 2. _The percentage leviable under this article shall be calculated 

on multiples of Rs. 25, i.e., a poundage fee of eight annas should be levied 
for every Rs. 25 or part of Rs. 25 realized by the sale up to Rs. 1,000, and 
in the case of proceeds of the sale exceeding Rs. 1,000, an additional fee of 
four annas for every Rs. 25 or part thereof should be levied. 

Note 3._In cases in which several properties are sold in .satisfaction 

of one decree, only one poundage fee, calculated on the gross sale-proceeds, 
should be levied, 2 per cent, being charged on the gross proceeds up to 
Rs. 1,000 and 1 per cent, on such proceeds exceeding Rs. 1,000. 

Article 8.—For service of any process not specified In any preceding 
article of this Part • - • • R«- 1 0 0 

2. Notwithstanding Rule 1, no fee shall be chargeable for serving and 
executing any process, such as a notice, rule, summons or warrant of arrest, 
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which may be issued by any Court of its own motion, solely for the pur¬ 
pose of taking cognizance of, and punishing any act done or words spoken 
in contempt of its authorit>'. 

3. The fees hereinbefore provided, except those mentioned in the next 
rule, shall be payable in advance at the time when the petition for service 
or execution is presented, and shall be paid by means of stamps affixed to 
the petition, in addition to the stamps necessary for its own validity. 

4 

4. The proceeds of a sale effected in execution of any decree will only 
be paid out of Court on any application made for that purpose in writing 
and the poundage fee for selling the property provided in clause (d) of 
Article 7 of Parts II, III and IV must be paid by stamps affixed to or 
impressed upon, the first of such applications whether it be or not made by 
the person who obtained the order for sale, or whether it does or does not 
extend to the whole of the proceeds. No fee will be chargeable upon any 
such application subsequent to the first. 

5. In cases in which the decree-holder applies for leave to purchase 
under O. 21. R. 72 of the Code of Civil Procedure, no order to set off the 
purchase-money against the amount of the decree shall be made upon the 
application for leave to purchase. Such order shall be made upon a petition 
presented after the property has been knocked down to the decree-holder 
at the auction-sale, and such petition shall be stamped with stamps of the 
value of the poundage fee due for selling the property under clause (6) 
of .Article 7 of Parts II, HI ami IV. 

6. Upon the hearing of such petition, the costs of execution, including 
the amount of the stamps attached to the petition, shall be ascertained, and 
shall be added to the decree; and in cases in which the amount of the 
purchase-money exceeds the amount of the decree, and of such costs, the 
decree-holder, who has so purchased the property, shall pay into Court the 
sum of 25 per cent, upon the balance of the purchase-money after deducting 
the amount of the decree and of such costr^, and shall pay the balance at the 
expiration of fifteen days in accordance with O. 21, R. 85 of the Code of 
Civil Procedure. 

7. Throughout, or in any part of, the localities mentioned in the 
Schedule annexed to this rule, and for the periods of the year during which 
travelling except by boat is, in the opinion of the District Judge, impracti¬ 
cable, the fees chargeable for the service of processes shall be increased 
by 25 per cent, in order to provide for payment of the boat-hire or fero' 
toll rendered necessary by the state of the country. The additional fees 
may, however, be reduced to 12k$ per cent, over the fees ordinarily leviable 
at the discretion of the District Judge in any part of the district where, or 
at any season of the year when, the levy of the larger amount is found to 
be unnecessary. 

Note 1._The process-server’s boat-hire passed under this rule should 

alone be included under the head of “Process serving charges” under 
“Special Contingencies ”.—Vide Resolution of the Financial Department of 
the Government of Bengal, dated the 4th August, 1890. 

Note 2.—The fee levied from parties on account of boat-hire should 
be realised in Court-fee stamps. If the District Judge finds that the total 
annual realisation of boat-hire exceeds the amount necessary to be paid 
out as boat-hire in the course of the year, he should exercise the discretion 
given him by Rule 7 above in such a way as to reduce the total annual 
realisation on account of the boat-hire to the amount necessary to be 
expended for that purpose. Such fees shall be entered in column 7 o 
Form No. M-60 for the purpose of ascertaining whether the total realisation 
of boat-hire in Court-fees covers the total annual expenditure on account o 

boat-hire. (Rule No. 7 of 1921.) 
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Districts. 


Local Areas. 


24-Parganas 


Nadia 

Xfitrshidabad 

Jessore 

Khulna 

Hooghly 

Raj shahi 

Dinajpur 

Rangpur 

Pabna-Bogra 

Dacca 

Mymcnsingh 

Faridpur 

Backergunge 

Tippera 

Noakhali 

Chittagong 

Cachar 

Sylhet 

Goalpara 

Kamrup 

Darrang 

Nowgong 

Sibsagar 

Lakhimpur 


.. The Magrahat, Falta, Kulpi, Kakdip and Mathura- 
pur Thanas of the Diamond Harbour Munsifi ; the 
Baruipur, Matla and Joynagar Thanas of the 
Baruipur ^lunsifi; the Bhangar, Sonarpur, 
Vishnupur and Budge-Budge Thanas of the Sadar 
Munsifi; and the Haroa and Hasanabad Thanas 
of the Basirhat Alunsifi 
.. The whole district. 


, The Arambngh Munsifi* 

. The whole district. 

. The Raiganj, Kaliganj and Bunsihari Thanas of the 
Raiganj Munsifi. 

. The Kiirigram and Gaibanda ^funslfi and the Kali¬ 
ganj Thana of the Sadar Munsifi. 

. The whole district. 

• /> 

« t • 

• ff 

• iP 

. The Cox's Bazar, Hathazari, North Raojan Munsifis. 
. The whole district. 

• PP 

• PP 

• PP 


PP 

M 

PP 


8. (a) In such districts or parts of districts as arc not for the time being 
subject to Ruie 7, when, in order to the service of any process, the peon 
has to cross a ferry, then the amount, if any. legally eligible as toll shall 
be paid by the Court executing such process from its permanent advance. 

(6) The permanent advance mentioned in this Rule is the special 
permanent advance sanctioned by the Local Government for the purposes 

of the Rules. 

9. In cases in which the process is to be served in the jurisdiction of 
another Court, the proper fee chargeable under Rule 1 read with Rule 7 
shall be levied, in the manner above directed, on the application for the 
transmission of the process to that Court, and a note shall be made on the 
process stating that this has been done. A Court, which receives from 
another Court, whether in the same Province or not. a process bearing a 
certificate that the proper fee has been levied, shall cause it to be served 

without further charge. 

i^ote 1_The fees paid in pursuance of these rules must, in all pro¬ 

ceedings, be deemed and treated as part of the necessary and proper cost 
of the party who pays them. 

Nate 2—By arrangement between the Government of India and His 
Highness the Nizam of Hyderabad. Civil processes for service of execution 
within His Highness* territories will be issued and served in accordance 

with the above rule. 

Processes issued by Civil Courts in His Highness the Nizam's terri¬ 
tories will be served or executed in the Province of Bengal Presidency 

free of charge. 
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Note 3.—As regrards the service of process and execution of decrees 
in the Chittagong Hill Tracts, see Chapter I, Rules 41 and 87 of Civil 
Circular Order of the Calcutta High Court. 

Note 4.—Process issued by Courts in India for service by Colonial 
Courts must be accompanied by a remittance sufficient to meet the cost of 
service. A sum of Rs. 32 is considered likely to cover such cost. 

In Mauritius the cost of service is Rs. 3 per person in town, and to 
this must be added 75 cents per mile travelling allowance for service in 
the country. For processes not accompanied by an English translation and 
requiring translation in Mauritius, an additional fee of Rs. 10 should be 
remitted. 

In the case of summons intended for service on a person in Mauritius 
the procedure indicated by O. 5, R. 25 of the Code of Civil Procedure 
should whenever possible be in preference to effecting service through the 
Mauritiits Government. 


V.—PROCESS FEES IN CENTRAL INDIA. 

In exercise of the powers conferred by section 20 of the Court-Fees 
Act. 1870 (VII of 1870), as applied to the cantonments of Mhow, Nowgong 
and Sehore. and Indore Residency Bazaars and the Civil Lines 
of Nowgong, and with the previous sanction of the Governor-General in 
Council, the Hon’ble the Governor-General in India is pleased to issue the 
following rules to regulate the fees chargeable for serving and executing 
processes in the said areas:— 

I. The Courts in the said areas shall, for the purpose of levying fees 
for the service of process, be divided into three grades 


Grade.s. 


Courts. 


First 

Second 

Third 




The Courts of the Agent to the Governor-General in 
Central India. 

First Appellate Courts. _ 

District Courts, Courts of Small Causes and other Civil 
Judges and Courts of Magistrates. 


II. Fees for the service of processes shall be levied in each grade of 
Court according to the following scale, namely:— 



Courts of 

Courts of 

Courts 

Nature of process. 

First 

Second 

of Third 
• 

grade. 

grade. 

grade. 


% 

Summons, notice or other process not 
being a warrant of arrest or attach¬ 
ment 

Warrant of arrest 

Warrant of attachment 


Rs. A. P. 


2 0 0 
4 0 0 
4 0 0 


Rs, A. P. 


1 0 0 
2 0 0 
2 0 0 


Rs. A. P. 


0 4 0 
0 8 0 
2 0 0 
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III- A separate process shall be issued for each person summoned or 
arrested, or upon whom a notice is served; and subject to the Rules IV 
and V a separate fee shall be charged for eacli process. 

IV. When a service is set aside in any enquiry under the provisions 
of Order 5, Rule 19 of the Code of Civil Procedure, 1908. or when witnesses, 
etc., have to be summoned a second time in consequence of the Court not 
sitting or not taking tip or not completing the hearing of the case on the 
day on which they were first summoned, no further fee shall be levied on 
re-issue. In all other cases one-half of the fees shall be levied upon 
re-issue. 

V. When any process other than a warrant of arrest or of attachment 
is to be served upon four or more persons being parties, one fee onl^' shall, 
according to the scale in Rule 11, be charged in respect of the first four 
processes and an additional fee, according to the subjoined scale, shall be 
charged for each process to be served in excess of four provided that the 
aggregate amount of the fee leviable under this rule shall not exceed tlic 
maximum prescribed for each grade of Court. 


1 

Courts of 

Courts of 

Courts 

Nature of process. 

First 

Second 

of Third 

grade. 

grade. 

grade. 


Ks. A. I». 

' ' 

Rs. A. p. 

Rs. A. P. 

Rates of additional fee 


i 0 4 0 

1 1 

0 2 0 

Maximum 


O 

o 

o 

0 2 0 


VI. The stamps received for Court-fees shall be applied to the appli¬ 
cation upon which the process is to be issued. 

Vn. A process issued by any Court in British territory wliethcr of 
Civil, Revenue, or Criminal jurisdiction or by any Court established by or 
continued by the Governor-General in Council or by any Civil or Revenue 
Court in Native States in Central India shall be served free of charge by 
any Court in the said areas, if it be certified on the process that the proper 
fee has been levied under the rules in force in the territory in which the 
Court issuing the process is situated. When any Court in the said areas 
transmit a process for service or execution to any Court beyond its juri.s- 
dfetion a certificate shall be endorsed on the process that the fee chargeable 
binder Rule II or Rule V as the case may be has been levied. 

VIII. Ordinarily process-servers should travel on foot when proceed¬ 
ing to serve or execute processes, but in special cases, the Judge of the 
Court issuing the process may permit the journey to be made by Railway. 
In such cases the permission should be in writing and the railway fare 
should be paid from judicial contingencies, and not charged to the person 
in whose instance the process is issued. 

IX. A Court may remit the process fee, in whole or in part, whenever 
it is satisfied that the complainant or the accused has not the means of 
paying them. 

X. No fee shall be chargeable for any process of a Criminal Court 
issued through the Police in cognizable cases, or for any process issued 
by a Court of its own motion in any case whatsoever or of any process 
issued upon the complaint of a public officer, acting as such officer. See 
Gazette of India, dated 27th September, 1913, Pt. II, pp. 1797-1799. 
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VI.—LAHORE HIGH COURT. 

PROCESS-FEES AND PROCESS-SERVING ESTABLISHMENTS. 

(Section 20, Court-Fees Act, 1870.) 

REMARKS AND DIRECTIONS. 

The following rules regarding process-fees and process-serving 
establishments have been made by the High Court with the sanction of 
Government and are re-published for the guidance of the Courts of the 
Punjab in supersession of all previous rules on the subject:— 

The rules in Parts I, II and III are framed under sections 20 and 32 
of the Court-Fees Act, and those in Part III have been made with the 
concurrence of the Financial Commissioners. 

2. The rules in Parts I, II and III, regarding fees in civil processes 
and the number of process-servers to be entertained, call for no explanation. 
Attention is invited to section 21 of the Court-Fees Act, which requires that 
a table of the fees chargeable on process in each Court should be hung up 
in some conspicuous place, and to the fact that under rule 4 an additional 
fee is now leviable on multiple processes. 

3. The Court-Fees Act, section 20, clause (tt) restricts the levy of 
a fee on criminal process to non-cognizable cases. The levy of a fee in 
such cases is now authorised by rule 5 whether the process is served through 
the police or the process-serving establishment, and the fee for such pro¬ 
cesses has been fixed at a uniform rate of four annas. 

4. Courts are reminded that, under section 31 of the Court-Fees Act, 
in cases of conviction of an accused of the offence of wrongful confinement, 
wrongful restraint, or of any non-cognizable offence, the Court must by its 
order direct that the accused pay to the complainant any sum that he may 
have expended in issue of processes; and such sum may be recovered in 
the manner provided for recovery of fines. 

5. Notwithstanding the separation of the Revenue from the Civil 
Courts, the control over income derived from process-fees in all Courts 
and Revenue Offices, and expenditure on establishment, etc., from the 
source, is still at the desire of the Financial Commissioners, retained by 
the High Court, to which all references on the subject should be made as 
heretofore. It will be necessary for Commissioners and District Courts 
to maintain the registers and accounts prescribed by these Rules and Orders, 
and to submit the annual returns, in the prescribed form, referred to in 
paragraph 12 of Part IV of the rules. 

6. The District Judge alone has powers, under the Punjab Courts Act, 
with regard to ministerial officers of the Civil Courts and is responsible that 
proper attention is paid by the process-serving establishment serving under 
his orders to the service of processes issued by Revenue and Criminal 
Courts, but the Local Government has, with effect from 1st August, 1914. 
authorised the transfer of the control of the process-serving establishments 
of all Courts in each district from the District Court to the Senior Subordi¬ 
nate Judge. 

7 . The Civil Nazir must be regarded as the head of the process-serving 
establishment; he will submit any reports relating to the members or the 
duties of the establishment to the Senior Subordinate Judge. 

8. In making appointments to the post of Civil Nazir care should be 
taken to appoint thoroughly efficient men only. A person who is not com¬ 
petent to examine and keep accounts in both English and Urdu should not 
usually be entertained. Ordinarily, the Civil Nazir should not be employed 
on duties connected with the Criminal and Revenue Courts for which the 
District Nazir must be held solely responsible. 
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9. The Civil Nazir, Naib Nazirs, Maded Naib Nazirs, Execution 
Bailiffs and process-scr\’crs will all be appointed by the Senior Subordinate 
Judg^e and will be dealt with under the powers conferred upon him by the 
Punjab Courts Act. (See paragraph 6 above.) 

10. No one who is sickly, old, or incapable of a good deal of 
physical exertion should be appointed an Execution BailitY or proccss- 
serv'er. A knowledge of Urdu should be regarded as an indispensable 
qualification for appointment to the post of Execution Bailiff, and no one 
sho.uld ordinarily be appointed a process-server unless lie has passed the 
Upper Primary Standard and can read and write some language current in 
the province. No process-server should be retained in service who is not 
capable of fully and intelligently carrying out the rules relating to the 
proper service of processes. 

11. Ordinarily promotion ought to be confined within the line, and no 
employee or candidate in the clerical line should have an^' claim to a 
Bailiff’s or Naib Nazir’s post if there is a fit peon or Bailiff forthcoming. 

Superior educational qualifications alone should not justify an outsider 
being given a superior appointment in this line, if a competent person, 
capable of doing the work efficiently, can be found in the lower grades. 

12. The employment of process-servers upon duties unconnected with 
the serving of processes is absolutely forbidden. 

13. The Civil Nazir will be expected to keep up the Civil Deposit and 
Repayment Accounts and to manage the execution of decree business. It 
is left to Senior Subordinate Judges to issue detailed instructions as to tho 
duties which are to be performed by the Civil Nazir. The Civil Nazir 
should devote his time to the distribution of business amongst process- 
servers, the transmission of processes to agencies located at tahsils for 
service, the management of the accounts and correspondence regarding the 
payment of diet money to witnesses, and other similar matters connected 
with the carrying out of the system of serving process through agencies 
located at outlying tahsils. 

14. The amount of security to be given by the various grades of officers 
employed in the process-serving establishment is as follows:— [Omitted.] 

15. The maximum scale of process-serving establishments allowed to 
each district has been fixed, but the District Judge has power to distribute 
the process-servers sanctioned for the District Courts in such manner as 
he thinks fit, with reference to the amount of business coming before the 
different Courts and the distances to be traversed in serving processes; it 
must be understood, however, that the full number of process-servers 
should not be entertained unless they are actually required. Civil Register 
No. XXV is intended to show how the work is distributed amongst the 
different process-servers and controlling authorities should frequently 
inspect this register for the purpose of satisfying themselves that no unneces¬ 
sary process-servers are entertained. Every marked diminution in work or 
income should be followed by a reduction of establishment. 

Part I. 

RULES UNDER SECTION 20, CLAUSES (l) AND (ll). 

Rules made by the High Court under the power conferred by sectio^i 20, 
clauses (*) and (tV) of the Court-Fees Act, VII of 1870^ confirmed by 
the Local Government regarding the fees chargeable for serving and 
executing processes issued by the High Court in its appellate jtcrisdicHou 
and by the Civil, Revenue and Criminal Courts established xvithin thd 
local lUnits of such jurisdiction. 
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RULES. 

1. The Civil and Revenue Courts of the Punjab shall, for the purpose 
of lev>’ing’ process-fees, be divided into three grades as shown in the 
annexed table:— 


Grade. 

Civil Courts. 

4 

Revenue Courts. 

First 

The High Court. 

The Court of the Financial 


Commissioners. 

Second 

District Courts. 

Courts of Commissioners. 

Third 

Courts subordinate to the 

Courts of Collectors and 

\ __ 

District Court. 

Assistant Collectors. 


Note .—For the purpose of this rule a Tribunal established under sec¬ 
tion 12 of Punjab Act, VIII of 1925 (The Sikh Gurdwaras Act of 1925) 
shall be deemed to be a Civil Court of the second grade. 

2. Fees for the service of processes shall be levied in each grade of 
Court according to the following scale, namely:— 


Nature of process. 

j 

Courts of 
First 
grade. 

Courts of 
Second 
grade. 

Courts of 
Third 
grade. 

Summons, notice or other process, 
being a warrant of arrest or 

not 

of 

Rs. A. 1 *. 1 

Rs. A. P. 

Rs. A. P. 

attachment 

# 

2 0 0 

1 0 0 

0 8 0 

Warrant of attachment 

• # 

4 0 0 

2 0 0 

1 0 0 

Warrant of arrest 


4 0 0 

, 

2 0 0 

2 0 0 


Note .—The classification of Revenue Courts in rule 1 and the scale of 
fees to be levied in them under rule 2 have been sanctioned by the Financial 
Commissioners. 

3. A separate process shall be issued for each person summoned or 
arrested, or upon whom a notice is served; and, subject to the rule ne.vt 
following, a separate fee shall be charged for each process. 

4. When any process, other than a warrant of arrest or of attachment, 
is to be served upon four or more persons being parties, one fee only shall, 
according to the scale in rule 2, be charged in respect of the first four 
processes and an additional fee, according to the subjoined scale, shall be 
charged for each process to be served in excess of four, provided that the 
aggregate amount of the fee leviable under this rule shall not exceed the 
maximum prescribed for each grade of Court:— 



Courts of 
First 
grade. 

4 

1 

Courts of 1 
Second i 
grade. ! 

Courts of 
Third 
grade. 


Rs. A, P. 

Rs. A. P. 


• • 

0 8 0 

0 4 0 

>020 

• • 

IS 0 0 

10 0 0 

5 0 0 


Rate of additional fee 
Maximum 
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Note—This rule is not applicable to processes issued for service on 

witnesses. 

5. No fee shall be chargeable for any process of a Criminal Court 
issued through the police in cognizable cases. In non-cognizable cases a 
fee of four annas shall be levied for cver 3 ' such process, i^-hcihcr such f'roccss 
be issued through the proccss-scn'iug establishment or the police. 

6. A process issued by any Court in British territory, whether of 
Civil, Revenue or Criminal jurisdiction. «hall be served free’ of charge by 
any Court in the Punjab if it be certified on the process that the pmper 
fee has been levied under the rules in force in the territory in which the 
Court issuing the process is situated. When any Court in the Punjah. 
whether of Civil. Revenue or Criminal jurisdiction, transmits a process for 
service or execution to any Court bcj’ond its jurisdiction, a certificate shall 
be endorsed on the process that the fee chargeable under rule 2 or rule 4, 
as the case may be, has been levied. 

7. Ordinarily' process-servers should travel on foot when proceeding 
to ser\'e or execute processes; but in special cases, the Judge of the Court 
issuing the process may permit the journey to be made by railway. In 
such cases the permission should be in writing and the railway fare should 
be charged to the budget heads. Travelling allowance of process-servers 
tmder process-serving establishment arc not charged to the person at whose 
instance the process is issued. 


P.ART II. 

Rules under Section 20, Cl.ause {Hi). 

Rules made by the High Court under the po‘^eer conferred by section 20, 
clause {Hi), of the Court-Fees Act, VII of 1870, confirmed by the Local 
Government regarding the remuneration of the process.-sert'crs and all 
other persons employed by leave of a Court in the service or execution of 
process. 

[Omitted as being purely administrative matters relating to the pay and 
strength of the process-serving staff.] 

Part III. 

Rules under Section 22. 

Rules made by the High Court and the Financial Commissioners, zuith the' 
approval of the Local Government, under the pozver conferred by sec¬ 
tion 22 of the Court-Fees Act, VII of 1870, regarding the numbc\r o-f 
persons necessary to be employed for the service and execution of pro¬ 
cesses issued out of the Civil, Criminal and Rez'enue Courts, established 
vnthin the local limits of their jurisdiction, respectively. 

Rules, 

1. The High Court shall fix, and shall from time to time, as may be 
necessary, alter the maximum number of process-servers to be retained for 
the Court of each Commissioner, District and Sessions Judge, and for each 
district in the province. 

2. The number of process-servers to be retained in each district shall 
be allotted by the Senior Subordinate Judge, subject to the control of the 
District Judge and High Court, to the various Courts of the District in 
such manner as shall be most convenient for the service of processes. 

3. In submitting proposals with regard to the maximum number of 
process-servers to be retained in any district, and in distributing the process- 
servers retained amongst the various Courts, the Senior Subordinate Judge 
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should ascertain, and report when necessary, the number of processes i.‘5sued 
from his own Court and from every other CivU, Revenue and Criminal 
Court in the district during each month of the previous year; and the 
maximum number of process-servers fixed for each Court shall be so many 
as are sufficient for the service of the largest number of processes ascer¬ 
tained to have been issued in any one month. In calculating the number of 
process-servers capable of serving such ascertained number of process, 
regard shall be paid to— 

(а) the average distance travelled by the peon; 

(б) the nature of the countr>» to be traversed and the local circum¬ 
stances ; 

(c) the number of process-servers by whom the processes were 
actually served.^. 

4. Should it appear to the Court, on the motion of a party to a suit or 
proceeding, or otherwise, that, for the convenience of the parties or for 
some other reason, it is expedient that any process should be executed by 
special messenger, such process shall be so executed. Except in the case 
of a warrant for arrest, a special fee will be payable for such emergent 
service; and the Court will, at the time of making its order, declare by whom 
the fee shall be paid and whether it shall be included m the costsi of the 
suit or be charged to a particular party. 

5. The process-servers entertained under these rules shall be employed 
exclusively in the work of serving and executing processes. 

Part IV. 

Subsidiary Instructions regarding Process-fee and 

PROCESS-SER^^NC ESTABLISHMENTS FOR THE GUIDANCE OF THE 

Courts and Process-servers in the Punjab. 

1. Process-serving establishments are appointed and dealt with in 
accordance with sections 35 to 37 of the Punjab Courts Act, 1918, as 
amended. 

2. Every appointment of a process-server shall be registered in the 
Court of the Senior Subordinate Judge of the district in which the appoint¬ 
ment is made, together with the following particulars:—The name of the 
process-server, his age, his place of abode, his father's name, and the date 
of appointment. The names of the process-sers’ers should be entered 
according to the date of their appointment in a register containing the above 
particulars, and a column of remarks should be added for the entry of such 
notice respecting the conduct of each process-ser\'er as the presiding Judge 
may from time to time deem it necessary to record. 

3. There shall be one such register for the Commissioner's Court, one 
for the Court of the District Judge, one for the Senior Subordinate Judge’s 
Court and other Subordinate Courts, and one for each Court of Small 
Causes. 

4. Except in cases of necessity, when the special leave of the Court 
must be obtained, no person other than a registered process-server shall 
be employed in the service or execution of any Civil or Criminal process; 
the reason for granting such leave should be recorded. 

5. Every registered process-server shall be supplied with a belt and 

badge showing in English and Vernacular the Court to which he belongs. 
The cost of such belt and badge shall be defrayed from judicial contingen¬ 
cies. _ 

^In fixing the number of process-servers regard must be had to the 
system of serving processes through agencies located in tahsils. 
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shouM be 'prcfL"re/''"or';r ^-7” rea.I and write 

server unless he has passed the UppcrPrhmry"* E^xami'nrhon.'^ Process- 

-4' ”r?"r 

denoUnjr the fee shall be aflixcd to the diary of process-fees and immcdiatciv 
annr^d'^f the process shall then be prepared, it bciiiR left to the party who 
applied for the process to issue it or not as he thinks fit. This wHI obviate 
^e necessity for making any refund of the value of Court-fees filed on 
account of processes which are not eventually issued. 

Court the following particulars 
sh^I be recorded namely :-(l) the name of the process-server deputed to 

serve or execute the same; (2) the period within which the proccs<;-<^crvcr 
ihJ certify service or execution; (3) the amount of fee paid and 

the date of payment; and (4) the date of return after service or execution. 

or ^'Sned by the Civil Nazir or Nnib Nazir. 


10.^ An account of Court-fee stamps realised as process-fee of pro¬ 
cesses issued (Civil. Revenue and Criminal), of the number of process- 
servers employed, of the cost of establishment and of contingencies, shall 
oe kept for each Court where a separate establishment is entertained. 

^ Statement givin^r information on the above points should be 
submitted with the annual civil reports. 

12. With the record of each Civfl and Revenue case, and of each 
^nminal case in which process-fees arc levied, should be kept a separate 
sneet of paper to be termed the ‘Diary of process-fee’ whicli rliould bo 
evoted to the sole purpose of maintaining a record of process-fees. This 
lai^ should be in the prescribed form, and should form a portion of 
B. In it entries should be made in chronological order of every 
process ordered to be issued In the case, and the stamps should be affixed 
opposite each entry and cancelled immediately upon being affixed. 


VII.—MADRAS HIGH COURT. 

A.—PROCESS FEES. 

I. —Muffas.al Civil Courts. 

(1) The follow! ng schedule of fees chargeable for serving and 
executing process issued by the High Court of Madras in its appellate juris- 
jction and by all Civil and Revenue Courts established within die High 
ourt s appellate jttrisdiction, having been framed by the High Court under 
of ^ Court-Fees Act, 1870, and confirmed by the Government 

.|j^^^ras and sanctioned by the Governor-General of India in Council. 
^1 come into force from the 1st day of July, 1884:— 


^Notification No. 209, Judicial, dated I6th June, 1884, Fort St. Georoe 
Gazette, Pt. I, p. 382. 
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Nature of process. 


Amount leviable in 4 





s o 
t/)*® 
u > 

i: o 
30 

*0) 
<j tc 

^ s 


O 

c 




a 

«(/3 

rt 
c/) 

(/> 

^ d 
u .d 

O 

d d 
Si ^ 

-5.2U 


</> 

u 


I For each summons or notice— 

(a) to a single defendant, respondent or 

witness .. • • • • 

(fe) to every additional defendant, respond¬ 
ent or witness residing in the same vill¬ 
age, if the processes he applied for at the 
same time 


Rs. A. p. 
0 8 0 

0 4 0 


Rs. A. P. 
2 0 0 

0 8 0 



For every warrant— 

(а) of arrest in respect of every person to be 
arrested . 

(б) of attachment in respect of every such 
warrant .. 

(r) of sale in respect of every such warrant.. 

(rf) of delivery of possession in respect of 
every such warrant 



1 


0 0 


With an additional fee for the services of every 
officer entrusted with the warrant for each day 
after the third day, beginning with the day on 
which the warrant was issued. 

(e) if such officer is an amin 

(/) if such officer is a peon 

(g) if such officer is a Revenue Inspector 

IIT. For every process in execution of a Village 
Court s decree 

(Note .—If the process is not executed no fur¬ 
ther fee for re-issue shall be levied.) 


0 6 0 
0 4 0 
0 8 0 


0 8 0 


IV. For proclamation, injunction or order and 

every process not otherwise provided for .. 

an additional fee being leviable after the 
third day as above. 

V. In respect of sales, a fee by way of pound¬ 
age on the purchase money calculated at one 
anna in the rupee on the first 350 rupees, 
an anna in the rupee on any additional sum 
up to rupees 1,000 and i anna in the rupee 
on any additional sum above rupees 1000. 


1 0 0 


2 0 0 


0 8 0 
0 6 0 


2 0 0 


1. _Any party may deposit the cost of proceeding by railway or 

any public conveyance, where such is available, and in such case the process- 
server shall be bound to proceed by such railway or public conveyance and 
the cost so deposited shall be part of the costs of the cause. 

2. _For processes applied for and ordered to be executed as 

emergent, the fee will be the ordinary fee and half as much again. 
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Note 3.—If the poundage chargeable on the purchase-money should 
involve fractions ot an anna, half-an-anna or more shall be taken as an 
anna and fractions less than half-an-anna shall be omitted from the 
amount payable. {Added by notification, dated 29th April, 1924.) 

N. B. — (1) Each process should be paid for according to the time which 
it really occupies. The party must not be charged for time occupied in 
serving processes other than his own, but he must pay for all the days which 
his own process or processes would have occupied, if it or they had alone 
been entrusted to the server. W'hcn one applicant puts in several processes 
to be e.xecuted at the same time in the same locality, the charge for any 
additional days occupied on account of such processes may be distributed 
over them. 

(2) The High Court considers that tlicre is nothing objectionable in 
levying the additional fee in advance when it is calculated that the journey 
to and fro and the work to be done will take more than three days in all and 
that, for this purpose, a journey of 15 miles a day may fairly be taken as a 
rough basis of calculation, not necessarily to be adhered to in all circum¬ 
stances. 

(3) In cases, however, in which a process w'hich would ordinarily 

have been executed within the three days allowed by the rules, has actually 
taken, contrao' to expectation, more than three days to execute, the High 
Court considers that no additional fee need be collected subsequently for 
the excess number of days. The original levy should be regarded as final, 
as such cases are not frequent and there would be difficulty in collecting 
the excess. * 

2. ^ Addendum to the schedule of process.'fees. —The follow ing 

addendum to the schedule of fees made by the High Court and chargeabla 
under the rules framed in accordance with the provisions of section 20 of 
the Court-Fees Act, VII of 1870, w'hich has been confirmed by His Excel¬ 
lency the Governor in Council and sanctioned by the Government of India 
is published:— 

(1) In every case in which application is made to a Court for the 
issue of process beyond the jurisdiction of the Court there shall be levied 
the fee that would be leviable for the issue of such process in the Court 
to which the application is made. 

(2) The fees levied under this rule must be paid in Court-fee labels 
of the proper amount to be affixed to the application ; such labels shall be 
punched by the officer appointed to receive the application, who will endorse 
a note on the process that the proper fee for the issue thereof has been 
levied. 

(3) When process is forwarded by any Court in British India or in 
the State of Mysore or [in the State of Cochin], (Banganapalle, Sandur, 
Pudukkottai or Travancore] or [in the territories of His Highness the 
Nizam] to a Court subordinate to the High Court for execution, such sub¬ 
ordinate Court shall accept the certificate endorsed on the process as suffi¬ 
cient proof that the proper fee for the issue theredf has been paid and 
shall deliver such process to the proper officer for service and shall re¬ 
transmit the process to the Court by w^ich such process was transmitted 
to it, with a return in the form number I2I (now Sch. I, Appendix B. 
Form No. 10), Civil Procedure Code, and with the endorsement of the 
process-server, showing, if service has been effected, in what manner it has 
been effected; and if service has not been effected, the reason why it has 
not been effected; and such endorsement shall be verified by oath or 
affirmation of the process-server. 


^Notification No. 398, Judicial, dated I—8—1885, Fort St. George Gazette, 
Part I, p. 628. 
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The Honourable the Judges consider that the levy of ferry charges is 
unauthorized and undesirable especially when the process-server is allowed 
to collect the charges direct from the parties as is reported to be the case m 
the Kistna district As, however, cases in which Court charges are levied 
cannot be numerous, they do not consider it necessary to draw up a com¬ 
plete schedule of rates for private ferries in each district and to authorize 
the collection of fees by rule. 

The Honourable the Judges are therefore of opinion that the fees in 
such cases may be borne by Government and debited to contingencies. 

II. (a) Calculation of Poundage. 

(1) Poundage to be charged on each lot. 

The High Court is of opinion that poundage should be calculated on 
sale proceeds of each lot separately. 

(2) Poundage on bids by decree-holders. 

Rule 154 (1) of the Civil Rules of Practice provides that “if the appli¬ 
cant purchases the property with the leave of the Court, and is allowed to 
set off the purchase-money against any sum due to him, he shall pay the 
amount chargeable as poundage to the person appointed to sell the pro¬ 
perty, so soon as he is declared to be the purchaser”. This rule ought to 
be followed also in cases, where the purchase-money exceeds the amount 
mentioned in the warrant, credit being of course given for the poundage 
fee afterwards when the purchase-money is adjusted. 

(b) Refund of Poundage. 

1. It has come to the notice of the High Court that refunds of poundage 
and process-service fees are sometimes treated as Judicial refunds, under 
19-A., Law and Justice. Such refunds should be treated as refunds of 
Stamp Revenue and debited to “1. Refunds—Revenue Refunds—Stamps— 
Surplus Process Fees”. 

2. The High Court describes the form appended to this circular for 
adoption in all districts in refunding poundage and process fees. (A refund 
shall, in the first instance, be made from the permanent advance with the 
head ministerial officer and shall be recouped by means of contingent bills, 
headed “Refund of Process and Poundage Fees.” drawn on the treasury at 
the end of the month.] The refund vouchers in the form now prescribed 
should be attached to the contingent bills even when they are for sums of 
Rs. 10 and less, and the vouchers should, on no account, be cancelled or 
destroyed as in the case of sub-vouchers for ordinary contingencies. The 
officer sanctioning refund should, at the time of signing the refund order, 
exercise the necessary check by comparing the voucher with the entries in 
the registers maintained in the Court. 

3. When a refund has to be made after a process has been transmitted 
for service from one Court to another, the refund order should be forwarded 
to the Judge of the Court in which the process fees have been deposited 
with request that the amount of the refund may be paid from his permanent 
advance, instead of the order itself being made directly payable from the 
treasury. 

4. When more than the amount required for the service of process is 
deposited, or when issue of process becomes unnecessary after deposit, the 
Courts are authorized to refund to the depositor the amount of the surplus 
fees in money and to charge the same to the contingent fund. 
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Nature of process. 


I. i'or each summons or notice 

(а) To a single defendant orwilness 

(б) To every additional defendant or witness 
residing in the same Municipal Division 
of the City of ^^ad^as if the process be 
applied for at the same time 

II. For every warrant 

(a) Of arrest in respect of every person to be 
arrested. 

(^) Of attachment in respect of every such 
warrant. 

(c) Of sale in respect of every such warrant. 

(d) Of delivery of possession in respect of 
every such warrant. 

With an additional fee for the services of every 
officer entrusted with the execution of the war¬ 
rant for each day occupied in its execution 
after the third day beginning with the day on 
which the warrant was issued 

III. For every proclamation, injunction or order 
an additional fee being leviable after the 
third day as above 

IV. For every process not otherwise provided 
for herein .. 

V, In respect of sales, a fee by way of pound¬ 
age on the purchase-money calculated at 
half anna in the rupee on the first five 
hundred rupees and quarter anna 
rupee on any additional sum above Rs. 500. 
Note. 1,—Any party may deposit the cost of 
proceeding by railwav or any public conveyance, 
where such is available and in such case the pro¬ 
cess-server shall be bound to proceed by such rail¬ 
way or public conveyance and the cost so deposit¬ 
ed shall be part of the costs of the cause. 

Note 2.—For processes applied for and ordered 
to be executed as emergent, the fee will be the 
ordinary fee and half as much again. 
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All fee chargeable under this schedule shall be collected and dealt with 
in the same manner as fees chargeable under the Court-Fees Act of 1870. 

“.Notification No. SOO, Judicial, dated 10th December, 1892, Fort St. 
Oeorge Gazette, Pt. I, p. 1553. 
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III. Village Courts. 

R. 57. The following shall be the amount of fees leviable for the 
service of summons under section 27 of the Act upon defendants beyond 
the local jurisdiction of the Village Court, vie. d— 

For each summons— 

(a) to a single defendant .. ..8 annas. 

(b) to every additional defendant residing in the same village if the 

process be applied for at the same time .. 4 annas. 

The following fees shall be leviable for summons under sections 25 
and 40 of the Act which arc served otherwise than by a village servant:— 

(0 For ever>' witness or defendant resident within the limits of the 
local jurisdiction of the Court .. ..1 anna. 

(it) For every witness resident beyond the limits of the local juris¬ 
diction of the Court .. .. 2 annas. 

Notification No. 144 Lavj, General, dated 2Sih February, 1922. See 
Fort St. George Gazette, dated 7th March, 1922, pp. 256-262. 

Note. —In cases where the witness resides outside the jurisdiction of 
the village Court issuing the summons or forwarding the interrogatory a 
fee of two annas will be levied under rule (it) alone. If the village munsift* 
to whom the summons is directed or the interrogatory is forwarded has a 
special establishment for the service of processes, the fee for serving the 
summons or issuing a summons to a witness to whom the interrogatory is 
addressed will under rule (i) be one anna. See C. R. P. and C. O., Vol. I, 
p. 274. 

In Yercaud. 

In exercise of the powers conferred upon him by section 29 of the 
Afadras Village Court Act, I of 1889. and in modification of Notification 
No. 179, dated 22nd April, 1893, published in the Fort St. George Gazette, 
dated 25th April, 1893, p. 455, Pt. T, amended by the erratum published at 
p. 528, Pt. I of the Fort St. George Gazette, dated 8th May, 1894, the 
Governor in Council is pleased to declare that the following fees shall be 
leviable for summonses issued in writing under sections 25 and 40 of the 
said Act which are served otherwise than by a village servant within the 
jurisdiction of the Village Munsif of Yercaud in the Salem district:— 

(1) For every summons to a witness or defendant resident within the 

Yercaud Union .. .. 1 anna. 

(2) (o) For every summons to a witness or defendant resident out¬ 

side the Yercaud Union and within the jurisdiction of Village 

Munsif of Yercaud .. .. 2 annas. 

(6) The fees for the execution of decrees shall be ..8 annas, 

(c) All fees must be paid in cash. 

B.—RULES RELATING TO PROCESSES. 

Issue of Summons or N\ 0 >tice. 

49. [24] In any proceeding in which summons or notice is to be issued 

by the Court to any person, the party presenting the plaint, memorandum 
of appeal, cross-objection, or application shall also bring into Court along 
with it a duly stamped application for service together with a sufficient 
number of copies of the plaint, concise statement, memorandum of appeal. 


^ Number in the consolidated rules under the Madras Village Courts 
Act issued by the Government in G.O. No. 572, Law (General), dated 2nd 
March, 1922. .. 
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cross-objection, or application and aftidavit in support thereof for ser\’ice 
on the party concerned along with the summons or notice. 

The copies above referred to shall sliow the date of presentation of 
the original and the name of pleader, if any, who presented the same. 

49-A. I24-A] (1) In districts to which the rule is made applicable In- 
the High Court, in all cases where processes of the nature of summonses 
or notices have to be issued, the parties or their pleaders on whose behalf 
such summonses or notices are issued, shall file with their applications for 
the issue of processes, printed forms of process in duplicate legibly filled 
up. The date of appearance and the date of the process will be left blank. 

(2) In the case of a summons the combined form as in Form No. 19 
shall be used and the party or his pleader shall leave the portion relating to 
the purpose of the summons intact, leaving it to the Court, after it has 
determined the purpose for which the summons is to i>sue, to strike out 
the portions of the form which do not apply and thus convert tlie summons 
into one as per Form No. 1 or \-A or 2 of Appendix B to the First Schedule 
to the Code of Civil Procedure. 

(3) The parties or their pleaders shall sign the forms in the left 
bottom corner, and will be responsible for the accuracy of the entries. 

(4) Where orders for the issue of process arc passed by the Courtl 
the date fixed for appearance will be inserted in the form and the processes 
■will be dated and signed by an officer of the Court duly authorized. 

(5) The necessary number of printed forms of process will be sup¬ 
plied to the parties or their pleaders free of cost on api)lication to such 
officer of the Court as the presiding Judge shall direct. 

(6) The presiding officer may, in his discretion, direct in any parti¬ 
cular case that the forms of process be entirely filled up in the office of 
the Court. 

Note .—The parties may include the cost of preparation of processes 
which shall be calculated at the following rate:— 

For preparation of original process, two annas each. For preparation 
of each duplicate process, half-an-anna each, subject to a minimum fee of 
four annas in each suit. (Notification dated 10th February, 1931, Gasette, 
Pt. II, pp. 177 and 178 amending Rule 96 (1) of the Civil Rules of Practice 
and Circular Orders.) 


Summonses to Witnesses. 

50. [74] (1) A party who desires the attendance of any witness 

before the Court, or a Commissioner appointed to take evidence, shall bring 
into Court, a list in Form No. 20, of the persons whose attendance he 
requires, stating the full name, residence, and description, of each person 
and whether he is required to give evidence as an expert or otherwise ot 
to produce any document, and in the latter case, specifying the date, if any, 
and description of the document, so as to identify it; and shall with such 
lists deposit in Court the prescribed fees for service of summons, and the 
total amount of the allowances to which the said persons are entitled for 
travelling, attendance at the Court and, in the case of an expert or scientific 
witness qualifying to give evidence. 

[75] (2) The said allowances shall be calculated according to the scale 
set out below. 
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(3) Scale of allowances to ordinary witnesses: 



Travelling allowances. 

k ^ ^ ^ ^ - 

Allowance for 
subsistence and 
other expenses 
not exceeding, 
per diem. 

o </) 

t/) ^ 

By rail. 

1 

By 

public motor 

\ service. 

1 

By road. 

• 

• 

By sea or 
canal. 

1st 

class. 

First-class 

fare. 

First-class 

fare. 

8 annas 
per mile. 

Actual ex- 
petise of 
passage. 

Rs. A. 

4 8 

2nd 

class. 

Second-class 

fare. 

Second-class 
fare, if 
where there 
are only 
two classes, 
the higher 
class fare. 

4 annas 
per mile. 

Do. 

3 0 

3rd 

class. ' 

Intermediate, 
or if there be 
no intermedi¬ 
ate, 3rd class 
fare. 

The lower 
or lowest 
class fare. 

2 annas 
per mile. 

Dc. 

1 8 

• » 

4th 

class. 

Third-class 

fare. 

Do. 

2 annas 
for every 
10 miles, 
or if wit¬ 
ness is 

unable to 
walk, 1 
anna per 
mile. 

Do. 

0 12 


Note. —In calculating (ravelling 
allowance by road for distances ex¬ 
ceeding ten miles, fractions of the 
ten mile-unit less than five miles arc 
to be neglected while distances of 
five miles and above may be treated 
as equivalent to the unit of ten miles. 


(4) There shall be allowed such fees not less than Rs. 10 or more 
than Rs. 100 as the Court may fix for qualifying to give evidence, and such 
fees not less than Rs. 10 or more than Rs. 30 per diem as the Court may 
fix for attending the trial or hearing, provided that the witness is also 
entitled to the travelling allowances prescribed for ordinary witnesses of 
his class. 

R^tiann of Service of Process. 

51. [25] (1) The return of the serving officer shall state the manner 

in which the process was served and the place, day, and months of service, 
and also whether he is personally acquainted with the person served, and 
if not, by whom such person was identified. 

(2) If the person to be served refuses to sign the acknowledgment 
of service, the return shall state that he was informed of the nature and 
contents of the process, and, in the case of a plaint, that, upon applying to 
the officer of the Court, he could obtain a copy, or concise srtatement o 

the contents of the plaint. 
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52. [26] (1) The return of service shall be verified by the afticlavit 
of the serving officer; and all nazirs, deputy nazirs and assistant nazirs arc 
hereby empowered to administer the oath to, and to take the affirmation 
of, any process-server. 

(2) If the process-server is not personally acquainted with the person 
to be served, the return shall be^ supported by a verification at the foot 
thereof made and signed either by a village officer or by a respectable person 
who identifies him; and in the latter case the full name and address of such 
person shall be set out in the verification. 

53. [27] If a process is affixed to the outer door of a house, in the 
absence of the person to be served, the serving officer shall make an affidavit 
as to following matters:— 

(1) The number of times and the dates and hours at which he went 
to the house; 

(2) the attempts made by him to find the person to be served; 

(3) whether he had any, and what, reason to suppose that such person 
was within the house or its neighbourhood, or endeavouring to evade 
service; 

(4) whether any adult male member of the family of the person to 
be served was residing with him. 

54. [28] If a summons to a plaint is affixed to the outer door of a 
house, the serving officer shall affix therewith a notice that the defendant 
can, upon applieation to the officer of the Court, obtain a copy or a concise 
statement of the contents of the plaint and shall in his return state that 
he has done so and shall return the plaint or concise statement to the 
Court. If the summons has been sent by another Court for service and 
the defendant does not, within fourteen days from the affixing of the 
summons, apply for the said copy, it shall be returned to the said Court. 

Translation of Process. 

55. [29] When a process is written in a vernacular different from 
that of the district in which it is to be served, the Court transmitting it for 
service shall also send a translation thereof in English and in cases in 
which the process has to be returned to any Court outside the Presidency 
of Madras and the return is not in English or in the language of that Court, 
the proceedings in Form 10, Appendix B, Schedule I. Code of Civil Pro¬ 
cedure, with which it is sent back to that Court shall be accompanied by 
a translation of the return into English. 

Address for Service. 

56. [29-A] (1) Every party who intends to appear and defend any 
suit, appeal or original petition, shall, before the date fixed in the sum¬ 
mons or notice served on him as the date of hearing, file in Court a pro¬ 
ceeding stating his address for service. 

(2) Such address for service shall be within the local limits of the 
Court in which the suit, appeal or petition is filed, or of the District Court 
in which the party ordinarily resides. 


® Notification dated 30th May, 1928, Fort St. George Gazette, Pt. II, 
p. 857. 
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(3) Where any party fails to file an address for service, he shall, 
if a plaintiff, be liable to have his suit dismissed for want of prosecution, 
and if a defendant, be liable to have his defence, if any, struck out, and 
to be placed in the same position as if he had not defended; and any party 
may apply for an order to that effect, and the Court may make such order 
as it thinks just. 

( 4 ) Where a party is not found at the address given by him for 
service and no agent or adult male member of his family on whom a notice 
or process can be served is present, a copy of the notice or process shall 
be affixed to the outer door of the house and such service shall be deemed 
to be as effectual as if the notice or process had been personally served. 

(5) Where a party engages a pleader, notices or processes for ser¬ 
vice on him shall be served in the manner prescribed by Order 3, Rule 5 
of the Code unless the Court directs service at the address for service given 
by the party. 

(6) A party who desires to change the address for service given by 
him as aforesaid shall file a verified petition and the Court may direct the 
amendment of the record accordingly. Notice of every such petition shall 
be given to all the other parties to the suit. 

(7) Nothing in this rule shall prevent the Court-fee directfng to 
service of a notice or process in any other manner, if for any reasons it 
thinks fit to do so. 

(8) Nothing contained in this rule shall apply to the notice pres¬ 
cribed by Order 21, Rule 22, C. P. Code (Act V of 1908). 

C.—SERVICE OF PROCESSES. 

The following rules,"^ under section 20 of the Court-Fees Act, No. VII 
of 1870, for the service and execution of processes issued by the Civil 
Courts outside the Presidency Town in the Madras Presidency, have received 
the sanction of the Governor-General in Council:— 

I. Central Nazarats. —There shall be one general establishment of 
amins and peons for the execution and service of processes issued by all 
the Civil Courts at the following stations and at such other places as the 
High Court may hereafter direct:—Vellore, Cuddalore, Chingleput, Chittoor, 
Coimbatore, Cuddapah, Berhampore, Cocanada, Rajahmundry, Ellore, 
Guntur, Bapatla, Mangalore, Bezwada, Masulipatam, Dindigul, Madura, 
Tellicherry, Calicut, Ottapalam, Palghat, Nellore, Sivaganga, Salem, Ma>^- 
varam, Negapatam, Tiruvalur, Kumbakonam, Tanjore, Tinnevelly, Tuti- 
corin, Trichinopoly and Vizagapatam. 

Such establishment shall be under the immediate direction of a Central 
Nazir and the control of the District Judge; or of the Sub-Judge in the 
event of a Central Nazarat being established at any station where there is 
no District Judge. 

II. Deputy Nazir at outlying stations. —At all other stations the process 
establishment shall be under the immediate direction of a Deputy Nazir who 
shall be under the control of the District Munsif having jurisdiction at such 
station. 

[Omitted.] 

V. Officers, to whom processes should be transmitted for service. —The 
proper officer to whom processes shall be transmitted for service under 


^Judicial Notification No. 42, dated 29th January. 1884. published at 
pp. Ill to 114 of Pt. I, Fort St. George Gazette, dated I9th February. 1884. 
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section 72 of the Code of Civil Procedure. 1882 (Order 5. Rule 9 of the 
Code of 1908) shall be :— 


(a) The Central Nazir in respect of all processes issued by any Court 
located or having jurisdiction at a station where there is a Central Nazir 
for service within the jurisdiction of a Munsif located at such a station. ’ 

ib) The De{>uty Nazir, at stations where there is no Central Nazir 
and in respect of processes issued by any superior Court for service within 
the jurisdiction of an outlying Munsif. 


VI. Presentation of application for issue of process and procedure 
thereafter .—All applications for the issue of processes except those 
for the issue of emergent processes whether money is deposited with them 
or not, 'and except those (accompanied with processes prepared or not) 
presented along with the plaint, memorandum of appeal, cross-objections or 
application to the Chief Ministerial Officer, shall be presented to the Central 
or Deputy Nazir, who shall enter them in a register in the form prescribed. 
Where money is deposited it shall be paid to the Central or Deputy Nazir 
who shall grant a receipt to the party, out of his receipt book, in the form 
prescribed {vide Civil Register No. 51). He shall maintain as many receipt 
books and as many registers as there arc Courts whose processes arc served 
by him. 


(2) The application shall next be entered in a register in the form 
prescribed (vide Civil Register No. 53-A) and forwarded to the clerk in 
charge of the records of the suit or proceeding to which the process applica¬ 
tions relate who shall return them with the copies of plaints, etc., if any, 
to be delivered to the defendants and such records as may be necessary for 
the correct preparation of processes. The process writer shall then pre¬ 
pare the processes in the order of receipt of applications and return the 
records when no longer required to the record clerk and obtain his acknow¬ 
ledgment. 

(3) Where the High Court from time to time directs that the pre¬ 
paration of processes issuing from any specified Court shall be under the 
supervision of the Chief Ministerial Officer of the Court instead of under 
the Central or Deputy Nazir, the Central or Deputy Nazir shall, after 
entering in his register applications relating to the issue of such processes, 
transmit them daily at 3 p.m. or such hour as the District Judge may fix 
to the Chief Ministerial Officer of the Court concerned with Register C 
{vide Civil Register No. 53-A). The Chief Ministerial Officer shall return 
them with the copies of processes daily at 1 p.m. or such hour as the District 
Judge may fix to the Central or Deputy Nazir for service. 

(4) Emergent processes .—.'Applications for the issue of emergent pro¬ 
cesses shall be made direct to the Court concerned, and the Court ordering 
the issue of such processes may direct one of its own officers to receive the 
process memos, direct from the party or his pleader. The processes shall 
then be prepared urgently under the supervision of the Chief Ministerial 
Officer of that Court, and the process memos with the processes shall then 
be transmitted urgently to the Central or Deputy Nazir for entry in his 

B Register {vide Civil Register No. 53) and emergent execution of the 
processes. 

Instructio'ns for the guidance of Central and Deputy Nazirs. 

The Process Service Rules having been amended so as to make the 
Central or Deputy Nazir solely responsible for the transactions connected 
With the receipt, preparation, service and return of the processes issued by 


“-Added by R. O. C. No. 2163 of 1928. C. L. Notification, dated llth 
September, 1928, Fort Si. George Gazette, Pt. II, pp. 1352-1353. 
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Civil Courts, the High Court hereby issues the following instructions for 
their guidance:— 

1. All papers presented to the Central or Deputy Nazir under the 
revised rules shall immediately on receipt be impressed with a date stamp 
which may be of a design different from that of the date stamp used by 
the Chief Ministerial Officer. Date stamps may be obtained on indent from 
the Superintendents, Government Press. 

2 ♦ ♦ ♦ * * 

3. The Central or Deputy Nazir shall sign the processes now signed 
by the Chief Ministerial Officer and affix to the processes so signed a 
duplicate Court seal with the word “Nazarat” inscribed thereon, which Will 
be supplied to him for the purpose. 

4. The presiding officer of the Court shall send money orders relating 
to the service of processes received by him to the Central or Deputy Nazir, 
instead of to the Chief Ministerial Officer. The Central or Deputy Nazir 
shall make a note of the particulars relating to the money orders m his 

register. 

5. A notice showing the unexpended witness batta available for refund 
and directing parties and pleaders concerned to apply for refund on such 
two days in each week and at such hours as the Court may in its discretion 
fix with due regard to the convenience of all parties, shall be exhibited on 
the notice board of the Court daily. In cases where the party or his pleader 
has failed to obtain a refund of the unexpected witness batta within the 
time prescribed in rule 170 and where the same has had to be remitted to 
the Treasury, a penalty of one anna per half rupee or fraction thereof shall 
be imposed upon the party in the event of his applying for refund at a 

later date. 

^ (5) Applications for issue of process accompanied in the process 
prepared or not presented along with the plaint, memorandum of appeal, 
cross-objection or application shall after the plaint, memorandum of appeal 
or cross-objection or application has been admitted, be transmitted to the 
Central or Deputy Nazir who will enter them in the B Register (Civil 
Register No. 53). 

VII. Intimation of receipts and disbursements in the Nacarat to the 
Chief Ministerial Officer.—Ks soon as possible after 3 p.m. or such hour as 
the District Judge may fix, the Central or Deputy Nazir shall send to the 
Chief* Ministerial Officer the receipt books and a statement of the totals of 
stamps and all amounts received and of money expended during the day, 
in order that the necessary entries may be made in the cash book, ledger 
and register of documents and Court-fees. 

VIII. Lists of processes for service in other Nasarats. —One hour before 
the post time for each outlying Munsif's station, the Central or Deputy 
Nazir of each Court shall prepare lists from his registers of all processes 
to be served or executed within the jurisdiction of outlying Munsifs and 
such lists shall forthwith be sent by post on His Majesty's Service to 
Deputy Nazirs together with all such processes. 

IX. Procedure on receipt of processes for serzdee. —On receiving any 

batch of processes, the Central or Deputy Nazir, as the case ^ 

give them general numbers and enter them in a register which will be kep- 
by himself or under his superintendence in the Form B, annexed hereto 

(zdde Civil Register No. 53). 


^ G. O. No. 2865 Mis. Law (General), Notification, dated 11th Feb 
ruary, 1928, Fort St. George Gazette, Pt. II, pp. 1352-1353. 
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X. C Roster—He shall thereupon arrange for the distribution of the 
p^cesses, and, after the necessary entries have been made in the Roster C 
(Form C, hereto annexed, vide Civil Register No. 54) shall deliver them 
to the several process-servers. As far as possible all procescs, other than 
warrants of arrest, for persons residing in the same neighbourhood, shall be 
served by one process-server and not by several, whether issued by the 
same or by different Courts. 

XI. List of processes exeented. —Every day at such hours as the District 
Judge may fix. having regard (when necessary) to the hours at which the 
post closes, each Central or Deputy Nazir shall prepare a list for each Court 
of the processes to be returned to it, giving them their original Court 
numbers and shall transmit them with the list to the Central or Deputy 
Nazir who issued the processes, and the latter shall thereon sign and 
return the list. (Substituted by Notification, dated 4th October, 1918.) 

XII. Delay in return of processes to be reported. —It shall be the duty 
of the Central or Deputy Nazir to have the processes returned struck off 
in his register and to bring to the notice of the presiding Judge, any un¬ 
usual delay. Where such Judge is not the District Judge, he sliall report 
such delay to the District Judge in the absence of satisfactory e.xplanation. 
(Substituted bj^ Notification, dated 4th October, 1918.) 

XIII. Nacir's B Register. —.At the cIo<c of each day, every Central and 
Deputy Nazir shall enter in the Register B the number of processes distri¬ 
buted during the day and the number of peons remaining unemployed after 
the distribution. 

♦ * >>: 

XV. Procedure in case of arrest or seicure of moveable property .— 
When any person has been arrested, or moveable property seized, by a 
process-server of an outlying Court under a warrant issued by a superior 
Court, the process-server shall forthwith bring such person or property to 
the station of such Court and deliver him or it to the Central or Deputy 
Nazir, as the case may be, provided that this rule shall not apply to property 
not required to be brought to the Court-house. 

Such Central or Deputy Nazir shall immediately give the process-server 
a receipt and send him back to his own Court, and shall produce such per¬ 
son or property before the Court which issued the process. 

When money shall have been paid upon any such process, it shall be 
received by the outlying Munsif and duly transmitted (by money order 
at the expense of the party to whom the money is payable) together with 
the process, to the Court concerned. 

It should be distinctly understood both by process-servers and Vakils 

that payment by them of money to a head clerk will not relieve them of 

responsibility. Nothing short of payment into Treasury under a chellan 
or an acquittance signed by the presiding Judge himself can be recognized 
as an absolute discharge. 

XVI. Remittance of 'tvitness hatta. —The total amount of the batta of 

witnesses, etc., on all the processes issuing to a given Court on any day for 

service shall be remitted by money order by the Court issuing the processes 
to the Court to which the processes are sent for service at the same time 
as the processes are despatched to the latter Court. Any unspent balance 

in the hands of the Court serving the processes shall be returned to the 

Court issuing the processes by money order at intervals of a week (but it 
niay be remitted along with witness batta if such is being remitted at an 

earlier date) ; the money order commission in the above cases shall be 

charged in the contingent bill of the Courts. 

XVII. Statement of money orders issued to other Courts. —On or 
before the 6th of each month, the Court issuing money orders under the 
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nreccdins rule shall send to each Court to which money orders have been 
issued in the preceding: month a statement showing the number and parti¬ 
culars of the money orders so issued; and it shall be the du^ of the presiding 
officer of the latter Court to see that the amount involved have been received 

and accounted for. 

XVITT Emergent processes .—The presiding Judge of any Court maj*, 
for W sufficient reason, at any hour of the day. transmit ^ process for 
emereent execution within the jurisdiction of the head-quarter Munsiffi and 
it shall be the duty of the Central or Deputy Nazir (as the case may be) 
on receiving such process signed by the Judge, to make immediate arrange¬ 
ments accordingly. 

Tn a case of very special urgency, the presiding Judge may deliver any 
such process to one of the process-servers in attendance on his Court for 
immediate service or execution. 

XIX Execution thereof not to be delayed .—The Deputy Nazirs of 
outlCinff Courts shall, on no account, delay any process which may be signed 
hy a presiding Judge as emergent. All other processes it shall be lawfffi 
for them to keep back for any period, not exceeding three days, whicn 
may be necessary to admit of a sufficient number accumulating for a parti¬ 
cular neighbourhood. 


XX. Deputation of special process-sen’er from headquarters. The 
presiding Judge of any superior Court may direct, on the application of 
the party applying for any particular process which would ordinarily t)c 
sent for service to an outlying Court, that it be served or executed by a 
special process-server from headquarters, provided that the pay of such 
process-ser\'cr at the rate of 8 annas a day for a peon or one rupee a day 
for an amin, for the time he is likely to be employed on such duty be paid 
in advance; and the Judge may, for any sufficient reason, direct that such 
extra charge be costs of the suit or proceeding. 


XXI. Second peon to he ordinarily deputed to guard judgment-debtors. 
—When the Court considers it advisable that a second peon should be 
deputed to assist the peon having the custody of a judgment-debtor, the 
pay of both at 8 annas a day for each up to the time fixed for the adjourned 

hearing should be paid in advance. 

Payments under this and the preceding rule shall be made in Court-fee 


stamps. , j 

XXII. (1) Average number of processes to be executed by amins and 

process>-servers-~Districtivar.~-T\\^ number of amins and peons to be 
employed shall, from time to time, be determined by the High Court for 
each district with due regard to the number of processes to be executed 
and the areas to be served by the several Nazarats and any other special 
circumstances affecting the number of processes which one officer may 
fairly be expected to serve in a given time. For the present the number ot 
processes to be executed each year by each amin and peon engaged m 
execution work shall not be less than is shown in the following scale: 

(2) Deputation of process staff for process writing and guard dw/y.-— 
The number of amins and peons to be employed under each Nazir and 
Deputy Nazir, not exceeding the number determined as above for each district 
shall in like manner, from time to time, be determined by the District Judge 
subject to the control of the High Court. In addition to the number of 
amins and peons required for execution work there shall be 
each Court a sufficient number of amins to write its processes and tnree 
peons to guard and keep order in the Court. 

The peons engaged on guard duty shall be told off in rotation for ten 
days at a time from the whole number of peons and shall also be a\*aila0i 
for the service of emergent processes under Rule XVIII. 
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(3) Computation of processes.—Jn calculating the number of processes. 
If more than one of the s^e description have been issued on behalf of 
the same party at the same time in the same suit or proceeding and executed 
in the same town or village, the first only shall be reckoned as a full process 
and each subsequent set of three or part thereof shall count as but one 
process, whether executed by one or more amins or peons. Three processes 
will be counted for each emergent process and one for each day that an 
amin or peon is in charge of a judgment-debtor or engaged on any special 

dutjr. 

XXIII. (1) Monthly report of processes executed.—'Every Central or 
Deputy Nazir shall, at the end of each month, report to the District Judo-e 
the number of processes, calculated as above, which may have been executed 
by their subordinates within the month; and such report shall show the 
number declared by each Court to be emergent. 

(2) Strength of Xazarat to he reduced 7.ehcncz'cr the averaqe number 
of processes falls short of the minunum. —The District Judge shall reduce 
the number of peons in the Central Nazarat, or any outlying Court, when¬ 
ever the average number of processes for each man (exclusive oV those 
allowed under Rule XXII to be in attendance in the Courts) falls short 
of the prescribed minimum by more than ten per centum : provided that, if 
sufficient cause appears for lowering the minimum, he may report the matter 
for the orders of the High Court. 

B.—CRIMINAL COURTS. 

I. Processes. 

Relevant rules from the Criminal Rules of Practice and Orders. 

SUMMONS. 

6. Summonses issued to witness and jurors from a Magistrate’s 
Court shall ordinarily be signed by the Chief Ministerial Officer of the 
Court. 

The words “By order of the Court” shall invariably be prefixed to the 
sigi^ature of the Ministerial Officer in such cases. 

7. Magistrates should themselves sign summonses to accused persons. 

8. Every summons and every adjournment shall state the place in 
which the case to which it relates will be heard. 

SUMMONSES AND WARRANTS. 

9. In all summonses issued by the Criminal Courts in the vernacular 
languages, the plural form of the pronoun shall be used in addressing the 
persons summoned. 

10. The practice of using facsimile stamps for signing warrants or 
summons is prohibited. All warrants should receive the sign manual of 
the Judge or Magistrate from whose Court they are issued. 

11. When the District Magistrate is absent from headquarters he may 
leave blank forms of summons to a juror, ready sealed, in the custody of 
the Chief Ministerial Officer of his Court who will be responsible for them. 

12. Summonses to medical subordinates in the mofussil which do not 
involve their leaving the station should be sent to them direct and not 
through the District Medical Officer. (G. O. No. 462, dated 5th Novem¬ 
ber, 1924, Dis. No. 2082 of 1924.) 

Criminal Courts issuing summonses for the attendance of officials of 
the Ceylon Government as witnesses under section 15 of the Fugitive 
Offenders Act, 1881 (44 and 45 Viet., c. 69), shall forward a copy of every 
summons to the Hon’ble the Colonial Secretary to the Government of 

C—U 
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Ceylon with a covering letter leaving the legal service on the officials to 
be effected as provided for in the Act. The summons should allow sufficient 
time to enable the Ceylon Government to decide whether the officials could 
be spared at the time specified, and, if not, to ask the Court to fix a more 
convenient date. (G. O. No. 1481, Home (Judicial), dated the 19th July, 
1917.) (H. C. Dis. No. 1585 of 1917.) 

When the production before a Criminal Court of this Presidency of a 
document in the custody of a Court or of a judicial officer in the French 
settlements in India is considered necessary, the usual form of summons 
addressed direct to the officer concerned should not be issued but a letter 
of request embodying the necessary details should be forwarded to His 
Excellency the Governor of the French Settlements in India through the 
Special Agent, South Arcot. 

The practice of addressing summonses issued to secure the appearance 
of Indian witnesses from French territory to the “Judges de Prax” of the 
French Colonies ma 3 - continue, but the minatory clause should be removed 
from the form of summonses before issue. (G. O. No. 285, Judicial, dated 
7th February, 1914.) (H. C. Dis. No. 315 of 1914.) 

11. Fees for Service of Process. 

[364] All payments for the service of processes by the Criminal Courts 
in the mufassil subordinate to the High Court, in the case of offences triable 
by summons case procedure, other than offences for which the Police may 
arrest without warrant, shall be collected according to the rates fixed in 
the subjoined schedule:— 

Schedule—Criminal Courts. 

(1) Summons to defendant .. .. Re. 0 8 0 

And for every additional defendant, if applied for at the same 
time and if resident in the same neighbourhood .. Re. 0 4 0 

(2) Summons to a witness .. .. Re. 0 8 0 

And for every additional witness, if applied for at the same time 
and if witness resides in the same neighbourhood. Re. 0 4 0 

(3) Warrant of arrest .. .. Re. 0 12 0 

(4) Notice (including notice to parties in revision petitions and other 

applications), order, injunction or warrant, not otherwise pro¬ 
vided for ., . . Re. 0 8 0 

(1) If a process is to be served or executed within a radius of six 
miles from the Court-house, half the above rates only shall be charged. The 
Judge of every Court shall determine what villages arc within the above 
radius, and a list of such villages shall be notified in a conspicuous place 
in the Court-house. 

(2) When a warrant remains unexecuted for 15 days after its delivery 
to the officer entrusted with its execution, an additional fee at the same rate 
shall be levied from the party, at whose instance the warrant was issued 
for every 15 days or portion of' 15 days until return is made, provided that 
the delay in executing the said w'arrant is not attributable to the officer of 
the Court. 

(3) This shall not apply to warrants issued under Planters Labour 
Act (Madras Act I of 1903) and forNvarded to an officer of the Labour 
Department of the United Planters* Association of Southern India under 
the terms of G. O. No. 101, Judicial, dated the 12th January, 1916, and 
G. O. No. 1074, Home (Miscellaneous), dated the 21st September, 1917, 
as modified from time to time. The above para, under sub-rule (2) was 
added by Dis. No. 1307 of 1918. 
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(4) This rule applies only to proceedings in non-cognizable cases 
whether these be calendar cases, appeals or revision cases. No fees for 
service of processes should be levied in Criminal Revision Petitions in 
cognizable cases. (High Court Circular Dis. No. 690 of 1926.) 

Note .—A non-cognizable offence dealt with jointly with a cognizable 
ofltence in a single proceeding is a cognizable offence within the meaning 
of the rule. 

[365.] No fees shall be levied on processes issued upon complaints by 
public servants or officers or servants of a Railway Company acting in their 
official capacity, which under section 19. clause (.t*rm) of Court-Fees Act. 
1870, are exempt from complaint fees. 

Notification No. 27, dated 15th January, 1890. published at p. 54 of Pt I 
of the Fort St. George Gacette, dated 21st January. 1890:— 

The Government agree with the Board of Revenue in considering that 
a Review petition presented to a Criminal Court by a servant of the Railwav 
Company and the copy of the lower Court’s judgment enclosed therewith 
should be stamped under the Court-Fees Act —vide G. O. No. 1442, Revenue, 
dated 8th June, 1907. 

The rules provide for the IcN'y of fees only in cases of non-cognizable 
offences, and there is no authority’ for the levy of fees in case of cognizable 
offences. 

Article 4 of the schedule appended to the said rules covers all notices 
not provided for in the other articles of the schedule, and inchides notices 
in applications for transfer of criminal cases under section 528 and in those 
for revision under section 440 of the Code, for which, therefore, when they 
are issued in connection with non-cognizable offences, fees may be levied. 

The fee of 12 annas for a warrant of arrest issued under Act XTII of 
1859 is leviable in cases in which warrants are executed by British autho¬ 
rities and cases in which they are executed in Mysore lie outside the scope 
of clause 11, section 20 of Act VII of 1870. The Iasi mentioned class of 
cases is governed by the arrangement made by the British Government 
with the Mysore Government and, in the opinion of the High Court, the 
fee leviable under the Court-Fees Act cannot be collected in these cases 
by reason of duty of providing escort which falls upon the British Police 
The charge of 12 annas in these cases should be discontinued.— (H. C. 
Pros., 1st May, 1891. No. 1913.) Act XlII of 1859 is the Workman’s 
Breach of Contract Act, 1859. 

[366.] Subject to the provisions hereinafter contained, the expenses of 
witnesses will be paid on behalf of Government in the following classes of 
cases, viz ,:— 

(o) Cases shown in the Second Schedule of the Code of Criminal 
Procedure as not bailable. 

(b) Cases in which the prosecution is instituted or carried on under 
the orders or with the sanction of the Governor in Council or of any public 
servant acting as such. 

(c) Where the witness in question has been compelled to attend by 
a process issued under section 540 of the Code. 

(d) Cases in which the Court certifies that the attendance of such 
witness was directly in furtherance of the interest of public justice. 

[367.] For the purposes of these rules, Europeans, Anglo-Indians and 
Indians shall be divided into three classes and the Magistrate before whom 
they are required to appear, or, in the case of witnesses from the mufassal. 
the Magistrate of the district from which they come, shall fix the class with 
due regard to the station in life of each individual. 
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[368.] The following are the maximum rate which may be awarded to 
the several classes of witnesses and no expenses in excess of, or other than, 
those here provided for, shall be allowed:— 
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The rates mentioned in the above table are those revised by the High 
Court in Dis. No. 927 of 1917. Even now the rule does not expressly state 
the allowance and batta that have to be given to a witness residing in the 
city for his attendance in Court. 

If there are only two classes, the first and second class witnesses will 
be paid higher class fare and third class witnesses the lower class fare. 


C.—HIGH COURT (APPELLATE SIDE). 

Rules framed under S. 20 of the Court-Fees Act and came into force 
on 1884 (G. Os. Nos. 1050 and 1486, Judicial, dated 2>0th April and 

16/A June, 1884, respectively'). 

61. The following fees shall be chargeable for serving and executing 
processes issued by the High Court of Madras in its Appellate Jurisdiction: 


Nature of Process. 


Amount leviable. 


For each summons or notice— 

(a) to a single respondent or witness.. • • 

(A) to every additional respondent or witness residing 
in the same village, if the processes be applied 
for at the same time 

(c) for each injunction order and every process not 
expressly provided for 

(d) for urgent process the fee will be the ordinary 
fee and half as much again. 


Rs. .K. P. 
1 0 0 

0 8 0 
2 0 0 
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territ^^^ 2.—Scale of process fees levied for services of process in French 

The following circular (Dis. No. 2424, dated 23rd December 1916) 
issued by the High Court regulates the fees payable for service of processes 
on persons residing in French territory and has effect from the 1st day of 


1 . equivalent of two French fanams) 

shall be levied towards the cost of service for each summons to be served 
parties at whose instance processes are issued for service in the French 
territory shall be called on to pre-pay this fee, 

62. Whenever in an appeal from the moffusal a respondent who is to 
be ser^'ed with notice resides within the local limits of the original jurisdiction 

( X ^ Rj&h Court, service of notice shall be effected through the Sheriff 
of Madras, the fees payable in respect of such process being the same as 
those prescribed in Rule 61. 

62-A. In any appeal, petition, case referred or other matter filed in the 
High Court before the disposal of the main proceedings in the lower Court, 
notice shall be served on the pleader who represents the party in the main 
proceedings in the lower Court and such service shall be deemed to be 
sufficient service on the party who is represented by <;uch pleader. In cases, 
however, where the parties are not represented by a pleader in the main 
proceedings, the notice shall be served on the party direct. (Dis No 278 
of 1928, dated 9th March. 1928.) 

63. The fees for the service of notices on respondents shall be paid in 
the form of Court-fee labels, and the Court-fee labels shall be attached to 
a memorandum in Form No. I of Appendix IV (A. S. Rules). 

64. When an appellant or his pleader has failed to pay into the Regis¬ 
trar s Office within the prescribed periods the fees required for the service 
of notices on the respondent, the appeal or appeals shall be posted for the 
orders of the Court. 


NOTIFIC.-\TIONS BY THE BOARD OF REVENUE UNDER 

THE COURT-FEES ACT (VII OF 1870). 

The following rule framed by the Board of Revenue in exercise of the 
power conferred by the Court-Fees Act, section 23, and approved by the 
Governor of Fort St. George in Council and the Governor-General in 
Council, is notified for general information:— 

The number of process-servers fixed by the District Collector for his 
own office and the offices subordinate to him shall be so fixed that the cost 
of the establishment may be at least covered by the amount of fees levied 
on the processes served and executed by them. It shall be reported to the 
Board of Revenue in the first instance for confirmation, and shall be altered 
from time to time as they may direct, and it shall not be increased without 
their sanction; but the Collector shall have power to transfer process-servers 
from one office to another within his jurisdiction as experience may dictate, 
and, when convenience requires that process issued by one officer shall be 
served by the process-servers attached to another, they may be served 
accordingly. (Fort St. George Gazette, 1873, p. 1257.) 



clxvi 


The Court-Fees Act. 


[App. 


rules framed by the government of madras 
regarding process-service fees. 

108. The Government of India having directed that all collections 
for the service of processes shall be made by means of stamps, the following 
rules were issued by the High Court;— 

(:) All collections shall be made by Court-fee labels to be affixed to 
the application for the issue of process. Such labels will be punched imme¬ 
diately on receipt by the officer appointed to receive the application who 
will endorse a note on the process that the proper fee for the issue thereof 
has been levied- In the event of the process not being issued the value of 
the stamps deposited should be refunded in cash to the depositor. (Pro¬ 
ceedings of the High Court, No. 840, 22nd April, 1873. Board’s Proceedings 
No. 354, Mis., 26th January, 1894. Board's Proceedings No. 2145, Mis., 24th 
October, 1904.) 

(tt) In every case in which application is made to a Court for the 
issue of process beyond the jurisdiction of the Court, there shall be levied 
the fee that would be leviable for the issue of such process in the Court 
to which the application is made. 

(tu) When process is forwarded by any Court in British India, or 
in the State of Mysore, to a Court subordinate to this Court (High Court) 
for execution, such Subordinate Court shall accept the certificate endorsed 
on the process as sufficient proof that the proper fee for the issue thereof 
has been paid, and shall deliver such process to the proper officer for ser¬ 
vice, and shall re-transmit the process to the Court by which such process 
was transmitted to it, with a return in the Form No. 10 of Appendix B to 
the Civil Procedure Code (Act V of 1908), and with the endorsement of 
the process-server, showing if service has been effected, in what manner it 
has been effected; and if service has not been effected the reason why it has 
not been effected, and such endorsement shall be verified by oath or affirma¬ 
tion of the process-server. {Fort St. George Gazette, 1882, Pt. I, p. 225.) 

(it-*) No fees shall be levied on processes issued upon complaints by 
public servants or officer or servants of a Railway Company acting in their 
official capacity, as under section 19, clause (xviii) of the Court-Fees Act, 
1870, these are exempt from complaint fees. 

(v) Processes issued under the Revenue Recovery Act, Madras, 
No. II of 1864, have been specially excluded from the list of processes which 
require to be stamped imder the Court-Fees Act. 

{zfi) For the schedules of fees chargeable for serving and executing 
processes issued by Civil, Revenue and Criminal Courts, see pp, 221-222 of 
the Madras Stamp Manual, Vol. I. 


VIII.—PATNA HIGH COURT. 

Civil. 

Rules framed by the High Court under clause (i) of section 20 of the 
Court-Fees Act, 1870, declaring the fees chargeable for the sen'ice and\ 
execution of processes issued by the Civil and Revenue Courts. 

1, The fees in the following tables shall be charged for serving and 
executing the several processes against which they are respectively ranged: 
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Article 1 .—In every case in \yhich 
personal or substituted service of 
any process on parties to the 
cause is required, where not 
more than four persons are to be 
served with the same document— 
one fee. 

When such persons are more than 
four in number, then the fee 
above-mentioned and an addi¬ 
tional fee as mentioned in the 
table for every such person in 
excess of four. 

Article 2 .—In every case falling 
within columns 2 and 3 in which 
personal or substituted service of 
any process on any persons who 
are not parties is required, when 
the number of such persons is 
not more than four —one fee. 

When there are more than four 
such persons, then the fees above- 
mentioned for the first four and 
an additional fee as mentioned in 
the table for every one in excess 
of that number. 

In every case falling within column 
4 in respect of a similar process 
for each person. 

Article 3 .—Where process of 

attachment of property by actual 
seizure is issued— 


Rs. A. P. 

4 8 f) 


Rs. A. P 
1 8 0 


0 12 0 


0 6 0 


4 8 0 


1 8 0 


0 12 0 


0 6 0 
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(o) for the seizure under the 
order of attachment. 

(h) for each man necessary to 
ensure safe custody of property 
so attached when such man is 
actually in possession, per diem. 

Article 4 .—For the proclamation 
and publication of any order of 
prohibition under Order XXI,, 
Rule 54 of the Code of Civil Pro-i 
cedure, irrespective of the num¬ 
ber of such proclamations or 
publications. 

Article 5 .—For the publication by 
posting of a copy or copies of the 
notification of any proceeding or 
process not specially mentioned 
in any article, irrespective of the 
number of such publications. 

Article 6 .—For executing a decree 
by the arrest of the person or 
for executing a warrant of arrest 
before judgment. 

Article 7 .—Where an order for the 
sale of property other than an 
order for the sale of distrained 
property under Act VII t of 1885 
is issued— 

(a) for proclaiming the order of 
sale under Order XXI, rule 66 
of the Code of Civil Procedure, 
a fee of— 


Rs. A. p. 
4 8 0 

0 9 0 


Rs. A. P. 
I 8 0 
0 6 0 


4 8 0 


1 8 0 


3 0 0 


1 8 0 
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Rr. a. p. 
0 12 0 
0 6 0 


1 8 0 


1 8 0 


1 8 0 


I 8 0 
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Nature of Process. 


Table of fees 
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(6) for selling the property, a 
percentage or poundage on the 
gross amount realized by the 
sale up to Rs. 1,000 at the rate 
of— 

together with a further fee on 
all excess of gross proceeds 
beyond Rs. 1,000, at the rate of— 

yJrticle 8 .—For service of any pro¬ 
cess not specified in an)’ preceding 
article. 


Rs. A. p. 

2 0 0 
per cent. 


1 0 0 
per cent. 

3 0 0 


Rs. A P. 

2 0 0 
per cent. 


1 0 0 
per cent. 

1 8 0 


( 


Rs. A. P. 

2 0 0 
per cent. 


I 0 0 

per cent, 
1 8 0 


Note. _(1) When the process of attachment mentioned in Article 3 is 

issued in a number of cases relating to the same or neighbouring villages, 
the fee (a) must be paid in each case, the daily fee (fc) only for the men 
actually employed. 

(2) The daily fee (6) is to be deposited with the Cashier as peremptory 
receipt at the time of obtaining the process for so many days as the Court 
shall order, not being ordinarily less than fifteen days, and the number of 
days required for the coming and going of the officer; but where the officer 
is not to be left in possession, then the daily fee is to be deposited only for 
the time to be occupied by the officer going, effecting the attachment and 
returning. When the inventory filed by the judgment-creditor shows the 
property to be of such small value that the expense of keeping it in custody 
may probably exceed the value the Court shall fix the daily fee with reference 
to the provisions of Order 21. Rule 43 of the Code of Civil Procedure: 

Provided that, if it appears that for any reason the number of days 
fixed by the Court under this note, and in respect of which fees have been 
paid, is likely to be exceeded and the decree-holder desires to maintain the 
attachment, the decree-holder shall apply to the Court to fix such further 
number of days as may be necessary and the additional fees in respect thereof 
shall be deposited in advance. If such additional fees be not paid within 
the period originally fixed and in respect of which fees have been paid, the 
attachment shall cease on the expiry of that period. 

C—V 
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The Nazir will purchase a Court-fee stamp of the amount actually 
incurred in deputing a peon and affix it on the process under the signature 
of the Presiding Officer in payment of the fees. The balance of the deposit, 
if any, will be available for refund to the party. 

IsJote 2 .— (1) When a sale of immoveable property mentioned in Article 7 
is set aside, under section 47 or under Order 21, Rule 92 of the Code of 
Civil Procedure, or under section 174 of the Bengal Tenancy Act (VIII of 
1885), any poundage or other fee charged for selling the property shall, on 
application, be refunded. 

(2) The fee under clause (a) must be paid when the process is obtained. 

The percentage or poundage under clause (h) must be paid (1) in a 
case where the purchaser is a person other than the decree-holder, at the 
time of making the application for payment of the proceeds of the sale 
out of Court, as provided in rule 4, and (2) in a case where the decree- 
holder has been permitted to purchase, at the time of the presentation of 
his application for permission to set off the purchase money against the 
amount of his decree as provided in rule 5. 

(3) The percentage leviable under this article shall be calculated on 
multiples of Rs. 25 (t.e.. a poundage fee of 8 annas should be levied for 
every Rs. 25 or part of Rs. 25 realized by the sale up to Rs. 1,000 and in 
the case of the proceeds of the sale exceeding Rs. 1,000, an additional fee 
of 4 annas for every Rs. 25 or part thereof should be levied). 

(4) In cases in which several properties are sold in satisfaction of 
one decree, only one poundage fee. calculated on the gross sale proceeds 
should be levied, 2 per cent, being charged on the gross sale proceeds up to 
Rs. 1,000 and one per cent, on such proceeds exceeding Rs. 1,000. 

Note .—Fractions of an anna will not be levied, less than six pies being 
ignored and six pies and over treated as one anna. 

3. Not\vithstanding the provisions of Rule 1 no fee shall be chargeable 
for serving and executing any process, such as a notice, rule, summons, a 
warrant of arrest, which may be issued by any Court of its own motion, 
solely for the purpose of taking cognizance of and punishing any act done, 
or words spoken, in contempt of its authority. 

3. The fees hereinbefore provided, except those mentioned in the next 
rule, shall be payable in advance at the time when the petition for ser\'ice 
or execution is presented, and shall, except where otherwise provided be 
paid by means of stamps affixed to the petition in addition to the stamps 
necessary for its own validity. 

4. The proceeds of a sale effected in execution of any decree will only 
be paid out of Court on an application made for that in writing, and the 
poundage fee for selling the property provided in clause (fe) of Article 7 
must be paid by stamps affixed to, or impressed upon, the first of such appli¬ 
cations, whether it be or be not made by the person who obtained the order 
for sale, or whether it does or does not extend to the whole of the proceeds. 
No fee will be chargeable upon any such application subsequent to the first. 

5. When a decree-holder happens to be the auction-purchaser his 
application for an order to set off the purchase money shall, in addition to 
the stamp necessary for its own validity, be stamped with stamps of the 
value of the poundage-fee due for selling the property under clause ib). 
Article 7. 


6. Upon the hearing of such petition, the costs of execution, including 
the amount of the stamp attached to the petition, s/hall be ascertained and 
shall be added to the decree; and in cases in which the amount of the 
purchase-money exceeds the amount of the decree and of such costs, the 


decree-holder who has so purchased the property shall ipay into Court 25 per 
cent, of the balance of the purchase-money after deducting the amount of 
the decree and of such costs, and shall pay the balance at the expiration of 
fifteen days in accordance with Order 21, Rule 85 of the Code of Civil 
Procedure. 


IV.] Rules relating to Process (Patna). clxxi 

7. When in order to the service of any process, a i)con has to cross a 
ferry, the amount, if any, legally eligible as toll shall be paid by the Court 
executing such process from its special permanent advance sanctioned by 
the Local Government for the purpose. 

Note .—This rule will not apply to the district of Purnea and the Madhe- 
pura Munsifi in the district of Bhagalpore or the periocL of the year during 
which additional fees under the next succeeding rule are leviable. 

8« Throughout, or in any part of the district of Purnea and the 
Ma<ihepura Munsifi in the <listrict of Bhagalpore and for the periods of the 
year during which travelling except by boat is, in the opinion of the District 
Judge, impracticable, the fees chargeable for the service of processes shall 
be increased b^’ 25 per cent, in order to provide for payment of the boat 
hire or ferry toll rendered necessary by the state of the country. The 
additional fees may, however, be reduced to 12^i per cent, over the fees 
ordinarily leviable, at the discretion of the District Judge, in any part of 
the district where, or at any season of the year when, the levy of the larger 
amount is found to be unnecessarj’. 

Note (1).—Fractions of an anna will not be levied, less than si.x pies 
being ignored and six pies and over being treated as one anna. 

Note (2).—The process-servers' boat-hire passed under this rule should 
alone be included under the head of “Process .serving charges” under 
“Special Contingencies”. {Vide Resolution of the Financial Department 
of the Government of Bengal, dated the 4th August, 1890.) 

9. In cases in which the process is to be served in the jurisdiction of 
another Court, the proper fee chargeable under Rule 1 read with Rule 7 
shall be levied, in the manner above directed, on the application for the 
transmission of the process to that Court, and a note shall be made on the 
process stating that this has been done. Court which receives from 
another Court, whether in the '^ame province or not. a process bearing a 
certificate that the proper fee has been levied, shall cause it to be served 
without further charge. 

Note (1)._The fees paid in pursuance of these rules must in all pro¬ 

ceedings be deemed and treated as part of the necessary and proper costs 
of the party who pays them. 

Note (2)._By arrangement between the Government of India and His 

Highness the Nizam of Hyderabad, civil process for service or execution 
within His Highness’ territories will be issued and served in accordance 
with the above rule. 

Processes issued by Civil Courts in His Highness the Nizam’s territories 
will be served or executed in Bihar and Orissa free of charge. 

Note (3)._Processes issued by Courts in India for service by Colonial 

Courts must be accompanied by a remittance sufficient to meet the cost of 

service. 

In Mauritius, the cost of service is Rs. 3 per person in town, and to 
this must be added 75 per cent, mile travelling allowance for service in the 
country. For processes not accompanied by an English translation and 
requiring translation in Mauritius, an additional fee of Rs. 10 should be 

remitted. 

Note (4)._By arrangement between the Government of India and the 

Chiefs of the Feudatory States named in the Schedule below, civil processes 
for service or execution within the territories of those States will be issued 
®iid served in accordance with the above rule. 

Processes issued by the Civil Courts within those territories of these 
States will be served or executed in Bihar and Orissa free of charge in 
accordance with the rule above. 
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Baster 

Nandgaon 

Nandgaon 

Khairagarh 

K.uvardha 


Schedule. 

Raigarh 

Sarangarh 

Udaipur 

Jashpur 

Sirguja 


Korea 

Changlehaker 
Makrai 
Chhui Khadan 
Sakti 


Criminal. 

1. The fees hereinafter mentioned shall be chargeable for serving and 
executing the processes to which the fees are respectively attached, viz .:— 

(1) Warrant of arrest .—For the warrant in respect of each person named 

therein .. .. .. Rs. 1 8 0 

(2) Sumitions .—For the summons in respect of one person, or of the 

first two persons residing in the same place .. .. Re. 0 12 0 

In respect of every additional person named therein .. Re. 0 6 0 

(3) Proclamation for absconding party under section 87 of the Criminal 

Procedure Code.—For the proclamation .. .. Rs 3 0 0 

(4) Proclamation for witness not attending {S. 87).—For the procla¬ 
mation .. _ .. Re. 0 12 0 

(5) Warrant of attachment .—For the warrant .. Rs 1 8 0 

^A^he^e it is necessary to place officers in charge of property attached, 
for each officer so employed, per diem .. .. Re. 0 6 0 

(6) Written order.—For the order .. .. Rs 1 8 0 

(7) Injunction .—For the injunction .. .. Rs 1 8 0 

Note :—The provisions of clauses (m) and (tV-) of section 31, Act VII 
of 1870, and of rules 3 and 4 below, apply also to injunctions. Criminal 
officers are, however, reminded that injunctions in proceedings not connected 
\vith offences are not chargeable with any fee. An injunction under sec¬ 
tion 143, Criminal Procedure Code, would, for example, be chargeable with 
the above fee; whereas an injunction under section 144 or 145 of the Code 
would not carry any fee. (Rule No. 10 of 26th September. 1882.) 

(8) Notice .—For the notice .. .. Rs 1 8 0 

^ Note 1. Fractions of an anna will not be levied, less than six pies 
being ignored and six pies and over being treated as one anna. 


IX.—DENOMINATION AND KIND OF STAMPS. 

A.—RULES MADE BY THE GOVERNMENT OF INDIA. 

NOTIFICATIONS OF THE GOVERNMENT OF INDIA UNDFH THE COURT-FEES ACT 

(VII OF 1870). 

Calcutta, the 20th March, 1885. 

{Published on p. 247 of the Fort St. George Gazette, Pi. I, 31jf March, 1885.) 

1522. In exercise of the powers conferred by section 26 of the 
C^rt-Fees Act, 1870, the Governor-General in Council directs that the 
additional Court-fee payable under section 19-E of the said Act on Probates 
and Letters of Administration shall be denoted either_ 

(a) by impressed and adhesive stamps in the manner prescribed in 
Notification No. 361 of 18th April, 1883; or 

wholly by adhesive stamps of the kind described in clause I of 

Notification No. 361 of 18th April, 1883. 

Simla, the 18th April, 1883. 

{Published on p. 307 of the Fort St. George Gazette. Pt. I, Sth May, 1883.) 

No. 361.—In exercise of the powers conferred by sections 26 and 35 
of the Court-Fees Act, 1870, and of all the other powers enabling him in 
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beMf: and m supersession of notification by the Government of India 
in the Financial Department No. 1520. dated 5th March. 1875. and all other 
notifications on the subject, the Governor-General in Council is pleased to 
issue the following directions:— 


D “y the fee chargeable under the said Act is less than 

Ks. 10, such fee shall be denoted by adhesive stamps only. Such adhesive 
stamps shall either be the adhesive stamps >of the size and pattern intro¬ 
duced in 1883 hearing (he words “0>iirt-fee.” and containing three lines 
in the middle with the Queen’s head and the value printed on the left side, 
^ or adhesive stamps of any different shape, size or pattern, bearing the 
words Court-fees” which may hereafter be issued for use in supersession 
of, or in addition to, the adhesive stamps now in use. 


II. When in any case the fee chargeable under the said Act amounts 
to or exceeds Rs. 10, such fee shall be denoted by impressed stamps bearing 
Ae words “Court-fees.” adhesive stamps being only employed to make up 
fractions of less than Rs. 10. 


III. If in any case the amount of the fee chargeable under the said 
Act involves a fraction of an anna, such fraction shall be remitted. 

IV. This notification shall take effect on and after the 1st June, 1883. 

Simla, the 29th March, 1895. 

(Published on /». 431 of the Fort St. George Gazette, Pt. I 

dated 9th April, 1895.) 

ATo. 1494-.9./?.—In exercise of the powers conferred by section 26 of 
the Court-Fees Act, VII of 1870, and in supersession of so much of para¬ 
graph 1 of the Notification in this Department No. 361, dated the 18th 
April, 1883, as authorised the use of the adhesive stamp, bearing the words 
“Court-fees,” in use on the date of the notification for denoting the fee 
chargeable under the said Act, when in any case the fee is less than Rs. 10 
the Governor-General in Council is pleased to direct that in such cases the 
adhesive stamps to be used shall, with effect from the 1st July, 1895, be 
adhesive stamps of the size and pattern introduced in 1883 bearing the 
words “Court-fee” and containing three lines in the middle, with the 
Queen’s head and the value printed on the left side. 

Simla, the 23rd August, 1895. 

(Published on p. 1014 of the Fort St. George Gazette, 

Pi. I, 3rd September, 1895.) 

No. AO70-S.R. —In exercise of the powers conferred by section 26 of 
the Court-Fees Act. VTT of 1870, and in supersession of the Notification in 
this Department No. 1678, dated the 18th July, 1873, the Governor-General 
in Council is pleased to direct that the fees referred to in the first paragraph 
of section 3 of the said Act shall, with effect from the 1st September, 1895, 
be denoted by adhesive stamps of the size and pattern introduced in 1883, 
bearing the words “Court-fee” and containing three lines in the middle 
with the Queen's head and the value printed on the left side and the word 
“Service” overprinted on the stamps. 

Simla, the 4th August, 1896. 

(Published on p. 1065 of the Fort St. George Gazette, Pt. I, 

Wth August, 1896.) 

No. 3318-S.R. —In exercise of the powers conferred by section 26 of 
the Court-Fees Act (VII of 1870). and in continuation of the Notifications 
of the Government of India in the Finance and Commerce Department, 

V _ 

^ Substituted by Government of India Notification No. 1494-S.R., dated 
29th March, 1895; Port .9/. George Gazette, 9th .\pril. 1895, Pt. I, p. 431. 
This order came into force on the 1st July, 1895. 


clxxiv 


The Court-Fees Act. 


[App. 


Nos. 361 and 4070-S.R.. dated the 18th April, 1SS3, and the 23rd August, 
1895 respectively, the Governor-General in Council is pleased to direct that 
the fees referred to in the first paragraph of section 3 of the said Act may 
be denoted by adhesive stamps bearing the Queen’s head in a circle in the 
centre and the value printed on each side thereof, and overprinted with the 
words “High Court Service”. 

B.—RULES MADE BY THE MADR.4S GOVERNMENT. 


11. Rui.ES FOR THE St.AMPS TO BE USED. 

(o) Adhesize stamps and impressed stamps zidxeu to be used respectively. 

_III exercise of the powers conferred by sections 26 and 35 of the Court- 

Fees Act, 1870, as amended by Act XXXVIIT of 1920, and the Madras 
Court-Fees (.Amendment) .Act, 1922, and all other powers enabling them 
in this behalf and in supersession of the notification of the Government of 
India No. 361, dated 18th April. 1883, published at page 307 of the Fort St. 
George Gazette. Part I. dated 8th May, 1883, the Local Government are 
pleased to issue the following directions:— 

T. When in any case the fee chargeable under the said Act is less than 
Rs. 25. such fee shall be denoted by adhesive stamps only. Such adhesive 
stamps shall either be the adhesive stamps of the size and pattern introduced 
in 1883 bearing the words “Court-fee,” and containing three lines in the 
middle with the King's head and the value printed on the left side, or adhesive 
stamps of any shape, size or pattern bearing the words “Court-fees” which 
may hereafter be issued for use in supersession of, or in addition to. the 
adhesive stamps now in use. 

II. When in any case the fee chargeable under the said Act amounts to 
or exceeds Rs. 25. such fee shall be denoted by impressed stamps bearing 
the words “Court-fees,” adhesive stamps being only employed to make up 
fractions of less than Rs. 25. 

III. If in any case the amount of the fee chargeable under the said 
Act involves a fraction of an anna, such fraction shall be remitted. 

IV. This notification shall come into force on the 1st March, 1924, 
from which date adhesive labels of the value of Rs. 10, 15 and 20 will be 
introduced. (Notification at pp. 236-237, Pt. I of the Fort St. George 
Gazette, dated 4th March, 1924.) (G. O. Mis. No. 297, Rev'cnue. dated 25th 


Februarj’. 1924.) 

(b) Single stamps to be used as far as possible .—In exercise of the 
powers conferred by section 27 of the Court-Fees .Act, 1870. and in modi¬ 
fication of the notification published at page 847 of the Fort St. George 
Gazette, dated the 3nth April, 1872, and of all other notifications on the 
subject, the Right Honourable the Governor in Council is pleased to issue 
the following rules :— 


1. When in the case of fees amounting to less than Rs. 25 the amount 
can be denoted by a single adhesive stamp, such fees shall be denoted ® 
single adhesive stamp of the required value. But if the amount cannot be 
denoted by a single adhesive stamp, or if a single adhesive stamp of the 
required value is not available, an adhesive stamp of the next lower value 
available shall be used and the deficiency shall be made up by the use of one 
or more additional adhesive stamps of the next lower values, which ma> 


be required to make up the exact amount of the fee. 

Note. —“The stamp used to denote any fee under the Court-Fees Act 
shall be a stamp of value equal to the fee required, or in cases where there 
is no stamp of the exact value, then the first stamp shall be of the n^ 
lower available value and the balance shall be made up by stamps of 
value similarly selected .”—{Notification dated 20th Aprils 1872, p. 847 op 
Pt. I of the Fort St. George Gazette, dated 30th April, 1872.) 
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2. When in the case o£ fees amounting to or exceeding Rs. 25 the 

amount can be denoted by single impressed stamp, the fees shall be denoted 

by a single impressed stamp of the required value. But if the amount can- 

not be denoted by a single impressed stamp, or if a single impressed stamp 

ot the required value is not available, an impressed stamp of the next lower 

value available shall be used, and the deficiency shall be made up by the 

use of one or more additional impressed stamps of the next lower values 

available which may be required to make up the exact amount of the fee 

in combination with adhesive stamps to make up fractions of less than 
Rs. 25. 

3. Any adhesive stamps which may be used under Rule 2 shall be 

affixed to the impressed stamp of the highest value employed in denoting 
the fee. 

4. When two or more impressed stamps are used to make up the amount 

of the fee chargeable under the Court-Fees Act, a portion of the subject- 
matter shall be written on each impressed stamp so used, and the writing 

on each stamp shall be attested by the signature of the person or persons 

executing the document. 

Note.— The following executive instructions have been issued by the 
Local Government:—When two or more impressed stamps are used to make 
up the amount of the fee chargeable under the Court-Fees Act, a portion 
of the subject-matter shall ordinarily be written on each stamped sheet. 
Where this is impracticable or seriously inconvenient the document shall 
be written on one or more sheets bearing impressed stamps of the highest 
value, and the remaining stamps shall be punched and cancelled b^- the 
Court or its chief ministerial officer and attached to the grant, a certificate 

being recorded by the Court or its chief ministerial officer on the face of 

the first sheet of the document to the effect that the full Court-fee (vtc., 

Rs.) has been paid in stamps. The writing on each stamped sheet shall 

be attested by the signature of the person or persons executing the docu¬ 
ments.— (G. O. No. 17, Revenue, dated Sth Jauuaryj 1906.) 

5. When one or more impressed stamps used to denote a fee are found 
insufficient to admit of the entire document being written on the side of the 
paper which bears the stamp, so much plain paper may be joined thereto, 
as may be necessary for the complete writing of the document, and the 
writing on the impressed stamps and on the plain paper shall be attested by 
the signature of the person or persons executing the document. 

6. In the blank space left in the adhesive stamps, the vendor shall insert 
the name of the purchaser, the date of sale and his own ordinar>' signature. 
— (G. O. No. 635, Revenue, dated 19th May, 1883. and H. C. Pros. No. 2226, 
dated 10th July, 1883. published at p. 322 of Pt. I of the Fort St. George 
Gazette, dated 22nd hlav, 1883 as amended by G. O. No. 2S7, Revenue, dated 
25th February, 1924.) 

Note.— For rules made by the other High Courts, see the Rules and 
Orders of the respective Courts. 


X._CANCELLATION OF STAMPS. 

A.—RULES MADE BY THE MADRAS GOVERNMENT. 

359. [277.] Under Act VII of 1870, section 30, Court-fee labels are 

cancelled by punching out the figurehead, but this does not perhaps afford 
sufficient protection, and pending further consideration on the subject, the 
Governor-General in Council directs that the Record-keeper of every Court 
shall, when a case is decided and the record consigned to his custody, punch 
a second hole in each label distinct from the first, and note the date of his 
doing so at the same time. The second punching should not remove so 
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much of the stamp as to render it impossible or difficult to ascertain its 
value or nature.— (G. I. Resolution No. 1763, Financial, dated 24th July, 
1873. G. O. No. 1095, Financial dated 5th August, 1873.) 

360. [278.] The attention of all Courts and officers having to deal with 
Court-fees stamp is called to the importance of punching out from the stamps 
the figurehead and destroying the piece punched out before taking action 
upon the documents to which the stamps may be attached. The Court or 
office issuing copies, certificates, or other similar documents liable to stamp 
duty, shall, before issue, cancel the labels affixed to them by punching out 
a portion of the label in such a manner as to remove neither the figurehead, 
nor the part of the label upon which its value is expressed. As an additional 
precaution, the signature of the officer attesting the document with the date 
should be written across the label and upon the paper on either side of it 
as is frequently done by persons signing stamped receipts.— (G. O. No. 263, 
Judicial, dated 14th February, 1874; G. I. Resolution No. 3373, Financial, 
dated 24th September, 1875; G. O. No. 2171, Judicial dated 7th October, 
1873.) 

The above directions apply only to adhesive labels used under the Court- 
Fees Act. Impressed stamps used for denoting Court-fees need not be 
cancelled or punched otherwise than as required by section 30 of the Court- 
Fees Act. 


Circular Orders. 

(/) Cancellation of stamps. 

(1) Check of stamps on papers received by chief ministerial officer and 
their punching under his immediate supervision .—All applications, petitions, 
etc., intended for presentation to the lower Court shall be presented to the 
Court itself or to its chief ministerial officer, whose duty it will be to examine 
and punch the stamps, and who will be held responsible for the receipt of 
anj- stamps which have previously been used. 

The Governor in Council resolves to direct all District Judges to make 
it a rule, for strict observance in the Courts within their jurisdiction, that 
the Serishtadar in the Superior Courts, and Head Clerk in the District 
Munsif’s Courts, shall personally attend to, and be personally responsible 
for the strict fulfilment of, the duty of receiving documents to be filed, 
examining the correctness of the stamps attached thereto, and immediately 
cancelling such stamps, as required by section 30 of the Court-Fees Act. 
There will be no objection to the ministerial officers named employing 
trustworthy subordinates to do the mere manual work of cancelling the 
stamps as proposed by some of the Judges; but it will be on the distinct 
understanding that the Serishtadars or the Head Clerks, as the case may 
be, will be personally responsible for the due execution of the duty and for 
any defalcation or fraud that may occur in connection with it. The Govern¬ 
ment expect District and Subordinate Judges and District Munsifs so to 
inspect and test the work of their officers from time to time as to ensure 
attention to the duty, and to limit opportunities for fraud.— (G. O. No. 1944. 
Madras, dated \6th August, 1877.) 

(2) Cancellation of adhesive Court-fee labels to prevent re-user thereof. 
—The Governor-General in Council has recently had under consideration 
the best method of cancelling adhesive Court-fee labels so that they may 
not be fraudulently used again. 

(a) Second punching thereof by the Record-keeper .—^Under Act VII 
of 1870, section 30, Court-fee labels are cancelled by punching out the fi^re- 
head, but this does not perhaps afford sufficient protection and, pending 
further consideration of the subject, the Governor-General in Council 
that the Record-keeper of every Court shall, when a case is decided and t e 
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34^ ^33f .^3^ """"■ 

1 t. 7^^ directions in G. I. Resolution. 24th July, 1873, apply only to adhesive 
mbels used under the Court-Fees -Act. Impressed stamjjs usc<l for denoting 
Court-fees need not be cancelled or punched otherwise than as required bv 
section 30 of the Court-Fees Act. (G. O. No. 2509. daied 20fh Settembef 

loo^.) ^ 


The Governor-General in Council observes that, under the provisions 
of the Court-Fees Act, the cancellation of stamps must be effected by the 
Court or Office receiving the document to which a stamp has been affixed. 

/-a6t'/.y affi.ycd to certified copies, certificates, etc., should be cancelled 
before issue. —His Excellency in Council is not satisfied that the rules at pre¬ 
sent in force provide adequate security for the stamp revenue in the case of 
labels affixed to certified copies of papers which are frequently only 
imperfectly obliterated by the Court issuing these documents. 


In supersession, therefore, of existing orders on the subject, the 
Governor-General in Council is pleased to direct that the Court or Office 
issuing copies, certificates or other similar documents liable to stamp duty, 
shall, before issue, cancel the labels afti-xed to them by punching out a portion 
of the label in such a manner as to remove neither the figure-head, nor that 
part of the label upon which its value is expressed. .As an additional pre¬ 
caution the signature of the officer attesting the document with the date 
should be written across the label and upon the paper on either side of it 
as is frequently done by persons signing stamped receipts. (G. 7. Resolu¬ 
tion No. 3373, dated 24th September, 1875; G. O., Madras. No. 2171, dated 
7th October, 1875.) 


(c) Seco-nd punching thereof by the Court on recchung them and third 
punching on being con.ngned to the record .—The Resolutions of the Govern¬ 
ment of India, embodied in Government Orders, Madras, No. 1095. dated 
5th August, 1873, and No. 2171, dated 7th October, 1875 (paragraphs 1 and 3 
supra) provide that the Courts issuing the certified copy or certificate 
should, before issues, cancel the labels affixed thereto by punching out a 
portion of them but not the figure-head or that part upon which their value 
is expressed, the attesting officer also writing his name and date across 
them, and it is the Court in which such certified copy or certificate is pro¬ 
duced, that should require the receiving officer at once to punch out the 
figure-head as directed by section 30 of the Court-Fees Act before the 
document is filed or acted on. When the copy or certificate is, with the 
record of the case in which it is filed, transferred to the custody of the 
record-keeper, he should punch a third hole in each label distinct from 
the previous two holes and at the same time note the date of his doing so. 
He need not necessarily write across the stamp, though it will be well to 
do so, if there is still room. (77. C. Circular No.. S94-A, dated \3th Alarch, 
1884.) 

4 

(3) RecorCh-keeper to examine papers as soon as. they are consigned to 
his custody and on each occasion on which they are received hack after heing^ 
taken for reference .—On receiving stamped documents into the record-room, 
the record-keeper shall examine the stamps, report if they are incorrect, 
note any erasures or suspicious appearances they may present, and be held 
responsible for their safe custody thereafter. If a record or any document 
lorming part of a record is taken from the record-room for any purpose, 
it shall be his duty to denote to whom, and for what purpose, it has been 
delivered, and on its return, to examine it and ascertain if it be in the same 

O-W 



clxxviii 


The Court-Fees Act. 


[App. 


condition in which it was issued from his office, an^ if it 

condition, to bring the circumstance to notice. {H. C. Circular J^o. ZlOi, 
dated 13//i October^ 1881.) 

Stamps affixed to documents to he punched before any action ir 
Standing Orders Nos. 86 and 88 in Section V of the ^tamp Manual 
will be amended as shown in the Annexure to this order. The B^rd of 
Revenue is requested to incorporate the provisions of Chapter VII, Sec¬ 
tion V of the Stamp Manual as now amended in the place of note (3) to 
paragraph 6 of its Standing Order No. 172. 

His Excellency the Governor in Council desires to draw the attention 
officers in all departments to the provisions of these Standing Orders. 
It shoutrs^ocially be noted that, as laid down in Standing Order No. 88 
it i*; the dut>' of everj' officer before whom a document bearing an adhesne 
!;tamo label is produced, to see that it has been properly punched and can¬ 
celled before any action is taken on it. The rule laying down that every 
rierk who submits for orders a document bearing an adhesive stamp shall 
be responsible for seeing that it has been duly punched, should be strictly 
enforced. There is reason to believe that serious loss of revenue is caused 
hv the improper use a second time of adhesive stamps, which have not been 
dulv cancelled on first presentation. (G. O. No. 2109, Revenue, dated 22n 

June, 1910.) 


Annexure. 


Standina Order No. 86.—“Every officer presiding over a Court or Office 
and receiving a document liable to stamp duty under the Court-hecs ACC 
and stamped with adhesive stamps should, after satisfying himself that the 
document is properly stamped, see that a date stamp is applied to it in sue 
a manner as to cover or touch some part of the stamps, but not in such a 
way as to obliterate the entries thereon or to render the detection ot 
forgeries more difficult. The stamp Should then be cancelled by punching 
out the figure-head. The punch used for this purpose should be large 
enough completely to remove the figure-head. 


(5) Documents insufficiently stamped to be returned without beinff 
Punched—li the document is insufficiently stamped the date stamp should 
not be applied to the stamps on it, nor should the stamps be cancelled by 
punching out the figure-head. The document should be returned to the 
parties concerned for re-submission properly stamped. 

• [Stamps affixed to documents in excess of legal requirements should 
be punched No refund or renewal can be granted where the amount ot 
the excess value is less than one rupee. In cases where the value of excess 
stamps is not less than one rupee, the party concerned will be allowed retuna 
of their value after deducting one anna in the rupee. He should be gwe 
a certificate (Form LXXXVI. Appendix II to the Manual) to the effect 
that he is entitled to receive back their value less discount within thirty aayi> 
at a specified treasury, an advice (Form LXXXVII) being at the same ^ime 
sent to the treasury officer. Stamns themselves should, on no 
removed from the documents and returned to the parties. In ^ 

payments, the treasury officer should, as far as possible, follow . 

tions in Standing Order 101.] (G. O. No. 270, Separate Revenue, dated 

tth April, 1916.) 

In order to prevent fraud on the part being 

Court or Office who might connive at old punched adhesive f^mp 

re-introduced, the record-keeper of every Court or 

as the record is made over to his custody, punch a second hole 

adhesive label with a wad-cutter punch of diamond shape before p 
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FeerAct.'*" otherwise than as"* required by oTthe CourN 

•: r.'. 7.r;..rs;''rs,Sf o'svx!:;:",. 7 :, 

or other head 

or Other ministenal othcer submitting a document bearing an iinnunched 

adhesive stamp shall be required to pay the value o£ the ?tampJ: 

receiving documents liable to stamp duty under the Court-Fees 
Act should also look at the date of sale recorded on adhesive stamps and 

rlmote fhe^ recorded on the stamp is suspiciously 

remote, they should enquire into the history of the stamp.” 

(6) Stamps in excess of legal requirement—Punching of—Refund of 
♦k value .—In supersession of Circular Dis. No. 1921 of 19J4. dated 

M 1914, the High Court directs, with reference to (.i O 

270, Separate Revenue, dated the 6tli April. 1916. that all stamps amxed 
to documents received in Courts, including those in e.xcess of legal require¬ 
ments, should invariably be punched. The party who has aftixed stamps in ex¬ 
cess will be allowed a refund of their value, less one anna in the rupee, except 
m cases in which the amount of the excess value is less than a rupee, 
btamps affixed in excess should on no account be removed from the docu¬ 
ments and returned to the party; but the presiding officer of the Court v/dl 
give him a certificate in Form No. LXXXVI, Appendix 11 to the Madras 
otamp Manual, to the effect that he is entitled to receive back their value less 
discount within 30 days at a specified treasury' and at the same time send an 
advice in Form No. LXXXVII to the treasury officer. The certificate will 
become null and void after the expiry of the 30 days and refund will not be 
admissible thereafter. 

The presiding officer of the Court will note under his initials the date 
and number of the certificate on the stamps affixed in excess, so as to pre¬ 
vent fraud. {H. C. Dis. No. 1320, dated 22nd July. 1916.) 

Reporting cases of infringement of the rules for the sale of stamps. 

All officers presiding over Civil Courts arc requested to bring to the notice 
of the Revenue Divisional Officers cases which may come to their notice 
of infringement of Rule 15 of Standing Order No. 75 at page 291 of the 
Stamp Manual (Hdition 1902) prohibiting a licensed vendor from attempt- 
mg to supply a stamp higher in value than the highest he is authorized to 
sell by the sale of a number of impressed sheets of lower value. They are 
pot expected to hold any inquiry as to whether the rule has been actually 
mfringed or not, but merely to give information of the cases to the Revenue 
I^epartment with particulars such as the serial numbers of the stamps, their 
value, date of their sale, and name of vendor and purchaser appearing on 
the stamps themselves. (//. C. Dis. No. 1096, dated \9th June, 1916.) 

RULES MADE BY THE HIGH COURT OF LAHORE. 

Rules made by the High Court under the power conferred by section 30 of 
the CoMt-Fees Act, VII of 1870, and all other powers in that behalf, 
regulating the cancellation of Court-fee stoiynps. 

RULES. 

1. The cancellation of Court-fee stamps shall be effected,— 

(o) when a document bearing a Court-fee stamp is received by a 
Court competent to receive the same; 
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(6) when a Court-fee stamp is paid in on account of process fee; ' 

(c) when a Court-fee stamp is affixed to a document issued by any 
Court or office; 

(d) when the record of a case in which Court-fee stamps have been 
filed is finally made over to the Record-keeper for safe custody. 

2. Court-fee stamps falling under clauses (a) and (fc) of the foregoing 
rule shall be cancelled immediately on receipt of the document or stamp, by 
such officer as the Court may from time to time appoint, in writing, in 
the manner prescribed by section 30 of the Court-Fees Act. As an additional 
precaution, the cancelling officer should affix his signature and the date 
across each label, at the time of cancellation, in durable ink. 


3, In regard to stamps on documents falling under clause (r) of 
Rule 1 the Government of India have directed in Financial Department 
Resolution No. 3373, dated the 24th September, 1875, that the Court or office 
issuing copies, certificates, or other similar documents liable to stamp duty 
under the Court-Fees Act shall, before issue, cancel the labels affixed to them 
by punching out a portion of the label in such a manner as to remove 
neither the figure-head nor that part of the label on which its value is 
expressed, and that, as an additional precaution, the signature of the officer 
attesting the document, with the date, shall be written across the label, and 
upon the paper on either side of it. 

4. The rules for the cancellation of Court-fee stamps by the Record- 
keeper are contained in a resolution of the Government of India in the 
Financial Department, No. 1763, dated the 24th July, 1873, in which it is 
ordered that the Record-keeper of every Court shall, when a case is decided 
and the record consigned to his custody, punch a second hole, or, in the 
case of stamps falling under clause (r), rule 1, a third hole, in each label, 
distinct from the first, and note the date of doing so at the same time. 
Special attention is requested to the words in italics, as the direction therein 
contained is always not complied with. The Record-keeper’s punching 
should not remove so much of the label as to render impossible or difficult 
to ascertain its value or nature. From the annexed copy of a resolution of 
the Government of India, No. 3047, dated Sth September, 1883, it will bfc 
seen that these directions apply only to adhesive labels used under the Act, 
and not to impressed stamps which need not be punched a second time. 
Copy o.f a resolution of the Government of India in the Depae’trnent of 
Finance and Commerce, No. 3047, dated Simla, the Sth September, 1883. 

Resolution. —It was directed in Financial Resolution No. 1763, dated 24th 
July, 1873, that the Record-keepfer of every Court shall, when a case 
decided and the record consigned to his custody, punch a second hole in each 
label distinct from the first which is prescribed by section 30 of the Court- 
Fees Act, and note the date of doing so at the same time. 


These directions apply only to adhesive labels used under the C 
Fees Act. Impressed stamps used for denoting Court-fees need ^ 
cancelled or punched otherwise than as required by section 30 ot the c.ou 

Fees Act. 


5. Whenever the custody of a record 

transferred from one official to another before final disposah the -ertify 
officer shall examine the Court-fee stamps in the record and eu 
on the index of papers that they are complete, or immediately S 
notice any deficiency, as the case may require. 

6. Record-keepers will be held personally th^ 

appertaining to the records under their charge are ® .’ <;hotild a 

have been duly cancelled in accordance with these mstrucUons. 
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record be sent into the record-room in which the stamps arc incomplete or 
not duly cancelled, the Record-keeper shall report the circumstance at once 
to the head of the office, and shall defer entering the case in its approprikite 
register until orders have been passed in the matter. 

7. When a record containing Court-fee stamps is taken out of the 
record-room for any purpose, each official through whose hands it passes 
must note on the index of papers or on the list of records where siu h a 
list is with the record, that he has examined the Court-fee stamps in the 
record, and that they are complete, or, if they are not complete, at once 
report the fact for orders. 

Note 1. To facilitate the examinations required by the above rules a 
column has been inserted in the index of papers attached to each record 
which shows at a glance what papers in the record bear Court-fee stamps, 
and the number and value of the stamps attached to each of such papers. 

Note 2. These rules do not supersede in any way the instructions con¬ 
tained in paragraph 49 of the Punjab Stamp Manual, Edition of 1913. 

Note 3. Paragraph 50 of the Punjab Stamp Manual, Editibn of 1913, 
contains further instructions with regard to fraudulent practices in respect 
of Court-fee labels and is added here for the information of the Courts:— 


“50. Further precautions against the fraudulent use of Court-fee labels 
a second time were, under the orders of Government, prescribed by the 
Superintendent of Stamps in his Circular No. 1, dated 24th AprH, 1877, of 
which the effective portions are extracted below. It is to be noted that 
at that time adhesive labels alone were used to denote fees of Court:— 


“The first and most important point to be guarded against is the re-use 
of stamps which have once been used; such stamps may have been punched, 
or they may have been left unpunched, and passed into the record-office and 
there removed. In the case of a removed stamp that has been punched once, 
it is clear that its use a second time can only be effected by the dishonesty 
of the native subordinate who, in the first instance, receives the documents 
presented by suitors. In the case of a removed stamp that has not been 
punched it is possible that it may have been so httle injured in the removal 
as to be used a second time without detection, unless the stamps be closely 
examined* and it may pass undetected, either from dishonesty or from want 
of vigilance on the part of the native subordinate. In order effectually to 
prevent frauds of this nature, it is absolutely necessary that the native sub¬ 
ordinate whose duty it is to sec that the full fee has been affixed iti each 
case and to punch the stamps and to record orders, should be made to 
stand or sit within full view of the officer and in that position to perform 
his task, certifying on each petition that the full fee has been affixed, and 
all stamps have been punched. It is of the utmost importance that this 
subordinate, be his position ever so high on the establishment, should be 
allowed no time or opportunity for tampering with the stamps. 


“When files of decided cases are sent to the record-room, the Record- 
keeper should be required, without any loss of time, to examine the stamps 
and punch a second hole in each stamp, affixing the date on which he does 

50 . 


"The last precaution against the fraudulent re-use of Court-fee stamps 
iiefe in the periodical examination of files by the Superintendent of Stamps, 
and by his Personal Assistant of files in the record-rooms of all Courts anej 
o^ces where stamps are filed or kept. 

• ’8. The following executive instructions to be observed when a docu- 
ttient is written upon two or more impressed stamps which are used- to make 
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up the fee chargeable under the Court-Fees Act, VII of 1870, have been 
issued by the Financial Commissioner;— 

When two or more impressed stamps are used to make up the amount of 
the fee chargeable under the Court-Fees Act, a portion of the subject-matter 
shall ordinarily be written on each stamped sheet. Where this is impracti¬ 
cable or seriously inconvenient, the documents shall be written on one or 
more sheets bearing impressed stamps of the highest value, and the remain¬ 
ing stamps shall be punched and cancelled by the Court and filed with the 
record, a certificate being recorded by the Court on the face of the first 
sheet of the document to the effect that the full Court-fee has been paid in 
stamps. The writing on each stamped sheet shall be attested by the signa¬ 
ture of the person or persons executing the documents. 

pioic. _As regards the Rules made by the other High Courts, see the 

Rules and Orders of the respective High Courts. 


XI.—RULES FOR THE REFUND OF COURT-FEE STAMPS. 

A.—RULES FRAMED BY THE GOVERNMENT OF INDIA. 

In supersession of all existing orders on the subject, the Governor- 
General in Council is pleased to authorize the refund of the value of impressed 
Court-fee stamps and of Court-fee adhesive labels in accordance with the 
following rules:— 

1. (o) When any person is possessed of impressed Court-fee stamps 
for which he has no immediate use, or which have been spoiled or rendered 
unfit or useless for the purpose intended, or 

(6) When any person is possessed of two or more (or, in the case 
of denominations below Rs. 5-, four or more) Court-fee adhesive labels 
which have never been detached from each other and for which he has no 
immediate use, the Collector shall, on application, repay to him the value 
of such stamps or labels in money, deducting one anna in the rupee, upon 
such person delivering up the same to be cancelled and proWng to the 
CZollector’s satisfaction that they were purchased by him with a bona fide 
intention to use them, that he has paid the full price thereof, and that they 
were so purchased or, in the case of impressed Court-fee stamps so pur¬ 
chased, spoiled or rendered useless, within the period of six months pre¬ 
ceding the date on which they are so delivered. Provided that Local 
Governments may, in special cases, allow refunds when application is made 
within one year from the date of purchase of the stamps or labels, or, also 
in the case of impressed Court-fee stamps, within one year from the date 
on which the stamps were spoiled or rendered useless. The Local Govern¬ 
ments ma>v at their discretion, delegate this power to any subordinate 
authority. 

^2. When a licensed vendor surrenders his licence or dies, the Collector 
may, at his discretion, if he considers that the circumstances justify the 
application, repay to him or his representatives, as the case may be, the 
values of stamps and labels, not spoiled or rendered unfit for use, returned 
into the Collector’s store, deducting one anna in the rupee; or he may 
issue stamps and labels of other values in exchange, provided that, in the 
case of adhesive Court-fee labels, their value may not be refunded, nor 
stamps and labels of other values issued in exchange, unless, in cases where 
the value of each label is not less than Rs. % there are at least two such 
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labels which have never been detached from each other; and in cases where 
the value of each label is less than Rs. 5 unless there are at least four such 
labels which have never been detached from each other. 

3. When adhesive labels are attached to impressed sheets of Court-fee 
stamps in accordance with the directions contained in Notification by the 
^vernment of India in this Department No. 361. datc<I the 18th April, 
1^3. such labels should be regarded as impressed stamps for the puruoses 
of refund under these rules. 

B.—RULES FRAMED BY THE MADRAS CfOVERNMENT. 

90. No refund or renewal is admissible in the case of damaged or 

spoiled Court-fee adhesive stamps the value of which is less than one 

rupee. In cases where the value is not less than one rupee the Collector mav. 
on delivery of the stamps, grant refund of their value after deducting one 
anna in the rupee or fraction of a rupee, whether the stamps were purchased 
in his district or elsewhere. Court-fee adhesive stamps attached to impressed 
sheets will, for purposes of refund, be treated as impressed stamps under 

paragraph 91 (a) infra. Court-fee stamps will be held to be spoiled or 

unfit for use within the meaning of this rule:—(1) When by accident 
happening to the same before they have been submitted to any Court or 
public officer they are rendered unfit for use; (2) or when because of 
some error in the drawing up or copying of any writing, to which the sairl 
stamps are affixed, the said writing is rendered of no avail; (3) or when 
any stamp has been filed in any Court or before any public officer, and 
cancelled accordingly, and it is afterwards discovered that such stamp has 
been required by mistake, and that a stamp of less value ought to have 
been required and certificate to that effect is issued by the said Court or 
•public officer; (4) or when plaints written thereon ha\c not been presente<l 
in any Court. (Board’s Proceedings No. 2986, 8th .\ugnist. 1884; Board’s 
Proceedings No. 245, 10th May, 1890; Board’s Proceedings No. 610-R.. Mis., 
7th April, 1915; Board’s Proceedings No. I5I41-R., Mis.. 7th January, 1915.) 

In the case of stamps spoiled under clause (3), the Collector may grant 
a refund or renewal as the case may be. provided that application is made 
for such refund or renewal within six months after the date of the delivery 
to the holder of the certificate mentioned in the clause. The applicant should 
be required to produce the certificate with his application and it should be 
cancelled when the refund or renewal is allowed. (Board’s Proceedings 
No. 71; 4th Februao'- 1890; Board’s Proceedings No. 15I41-R., Mis., 7th 
January, 1915.) 

2. Stamps affixed to documents in excess of legal requirements should 
be punched and treated as spoiled stamps for purposes of refund when 
their value is not less than one rupee. The stamps themselves should not 
lie returned but the party concerned will be given a certificate to the effect 
that he is entitled to receive back their value less discount within ninety days 
at a specified treasury. An advice should, at the same time, be sent to the 
officer in charge of the treasury. The certificate will become null and void 
after the expiry of the ninet>' days and refund will not be admissible there¬ 
after. The renewal of the certificate or the issue of a fresh or duplicate 
one on any ground whatever is prohibited. (Board’s Proceedings No. 1581567- 
R., Mis., 27th April, 1916; Board's Proceedings No. 20|408-R., Mis., 25th 
March, 1919.) 

91. (a) When any person is possessed of impressed Court-fee stamps 
for which he has no immediate use, or which have been spoiled or rendered 
tinfit or useless for the purpose intended, or 

(h) When any person is possessed of two or more (or, in the case 
of denominations below Rs. 5, four or more) Court-fee adhesive labels 
'which have never been detached from each other and for which he has no 

immediate use; 
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the Collector shall, on application, repay to him the value of such stamps 
or labels in money, deducting one anna in the rupee, upon such person 
delivering up the same to be cancelled and proving to the Collector’s satis¬ 
faction that they were purchased by him with a bona fide intention to use 

them, that he has paid the full price thereof, and that they were so pur¬ 
chased or, in the case of impressed Court-fee stamps, so purchased, spoiled 
or rendered useless within the period of six months preceding the date on 
which they are so delivered. Provided that the Board of Revenue may, in 
special cases, allow refunds when application is made within one year from 
the date of purchase of the stamps or labels, or, also in the case of impressed 
Court-fee stamps, within one year from the date on which the stamps were 

spoiled or rendered useless. Applications in such cases should be sub¬ 

mitted for the orders of the Board of Revenue if refund is recommended. 
In cases of special hardship, however, the Board of Revenue may sanction 
the refund of the value, or replacement, of detached as well as spoilt Court- 
fee adhesive labels provided the application is put in within the period 
prescribed above. (Board’s Proceedings No. 434, 9th September, 1895; 
Board's Proceedings No. 206, 3rd March, 1888.) 

1. In the case of impressed Court-fee stamps, the power vested in the 
Board has been delegated to Collectors of Districts. (Board’s Proceedings 
No. 28|461-R., Salt. 6th February', 1908.) 

2. The word "Collector” occurring in this Standing Order includes 
all Divisional Officers, Tahsildars and Deputy Tahsildars in independent 
charge. (Board's Proceedings No. 132|770-R., Mis., 9th June, 1909.) 

92. The rules in paragraph 87 for the refund of the value of non¬ 
judicial stamps returned by licensed vendors apply equally to Court-fee 
stamps and labels, provided that in the case of adhesive Court-fee labels, 
their value may not be refunded, unless, in cases where the value of each 
label is not less than Rs. 5, there arc at least two such labels which have 
never been detached from each other; and, in, cases where the value of 
each label is less than Rs. 5, unless there are at least four such labels which 
have never been detached from each other. (Board’s Proceedings No. lH. 
14th March, 1893.) 

This Standing Order allows no discretion to Collectors in the matter 
of refunding the value of detached Court-fee labels left by a deceased stamp 
vendor. (Board’s Proceedings No. 750-R., Mis., 22nd Maj", 1915.) 

93. (0 Certiheates for the refund of Court-fees will be issued by the 
various Courts under sections 13, 14 and 15 of Act VII of 1870. an advice 
being sent to the Treasury Deputy Collectors to be filed in their offices as 
received. 

(u) Certificates for the refund of stamp-duty under the Code of 
Civil Procedure are to be sent by parties to the Treasury Deputy Collectors. 
They may be presented in person or sent by post. The holder of the certi¬ 
ficates must state on the back of each certificate whether payment is to be 
made to himself or to any other person and at what treasury. No separate 
application or vakalatnama is necessary. 

The Board held that a time limit need not be fixed for presentation of 
certificates granted by Civil Courts under section 13 of the Court-Fees Act 
for payment at the treasury, in view of the fact that the Act does not con¬ 
template the forfeiture of the amounts covered by such certificates on 
account of the delay m presenti-ng them and that Article 5 (b) of Civil 
Account Code would operate to prevent payments being made on certi¬ 
ficates more than six months after the date of their issue, without a P*”*®** 
investigation of the claims by the Accountant-General. (Board’s Proceed¬ 
ings No. 62-D., Mis., 11th Januarj*, 1918.) 

(t«) The officer receiving the certificate will at once cnface on it the 
date of presentation or receipt, and affix his signature to the enfacement. 
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•* 1 , "* Accountant to compare the certificates 

with the daily advices received from the Courts. It will also be his duty 
carefully to examine the certificates, to detect any interpolations, erasures 
or alterations, to satisfy himself of the genuineness of the signatures 

attached to it, and to see that the amount to be refunded has been correctly 
entered. 


(v) If the Accountant discovers any irregularity, etc., in the certi¬ 
ficate, or entertains any doubt regarding it, he will state his objections in 
a written memorandum and send it with the certificate to the Treasury Deputy 
Collector, who will dispose of the case according to its merits, or, if neces¬ 
sary, take the orders of the Collector. The Deputy Collector will invariably 
enter, on the memorandum of objections, his decision or opinion on the 
point and sign it with his usual signature. 

(zn) If satisfied of the correctness of the certificate, the Accountant 
will write the necessary order for payment on the back of the certificate 
itself and, after obtaining the signature of the Deputy Collector, will send 
the certificate to the parties who are entitled to receive such payment by 
post “Bearing,” if they are not present to receive it in person. The 
Accountant will note the date of delivery or despatch of the certificate in 
the register kept by him, referred to in paragraph (tit). 

(vii) If any certificates be rejected in consequence of containing 
errors, they will be returned to the parties who hold or present them witji 
an endorsement under the signature of the Deputy Collector specifying the 
cause of rejection, unless any circumstance renders it necessary to retain 
them. 


(viV») When proper parties are not present to receive the rejected 
certificates, they will at once be sent to them b^' post* bearing, and will not 
be allowed to accumulate among the public records till the parlies come for 
them. } 

(ix) On payment being made at the Huzur Treasury, the receipts of 
the persons to whom the refunds are made will be taken on the back of the 
certificates, which will then be cancelled and forwarded by the Treasurer 
daily with his other accounts to the Head Accountant. The same course 
will be followed in the Taluk Treasuries, and the certificates will be sent 
to the Huzur with the Tahsildar's monthly accounts in support of the 
paymentls entered in them. 

(x) The Head Accountant will, on receipt of the certificates, have 
their amounts compared with those entered in the several monthly accounts 
current, and forward the certificaOcs to the Accountant-General along with 
the monthly Treasury Accounts. 

1. When a plaint disclosing a reasonable case on the merits is presented 
to any Civil or Revenue Court in such a form that the presiding Judge or 
officer, without summoning tihe defendant, rcje4<^it not for any substantial 
defect but on account of an entirely technical error in form only, and so 
as to leave the plaintiff free to prosecute precisely the same case in another 
form against the same defendant or defendants, the value of the stamp on 
the plaint shall be refunded on presentation of an application to the Col¬ 
lector of the district in which the Court is situated, together with a certi¬ 
ficate from the Judge or officer who rejected the plaint that it was rejected 
under the circumstances above described and that the value of the stamp 
should, in his opinion, be refunded. (Government of Madras Notification 
No. 3^, 10th September, 1921, item (3).) 
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2. The refunds sanctioned by the Small Cause Court, Madras, are 
paid by the stamp-vendor of the Court and recovered by him from the 
Deputy Collector, Madras, on the production of the certificates granted by 
the Court. (Government Notification No. 404, 28th February, 1872.) 

3. Refunds of the value of impressed Court-fee stamps may be granted 
in cases in which the plaint for filing a suit has been written on the stamp 
but has not been presented to the Court. (Board’s Proceedings No. 198, 
3Ist July, 1900.) 

4. Process-service fees collected in excess can be refunded to the 
parties, vouchers in support of the charge being forwarded to the Accountant- 
General with the Court’s contingent bill. 

94 . The following procedure should be adopted when applications for 
the refund or renewal of stamps are received, whether in regard to judicial 
or non-judicial stamps:— 

Whenever adhesive stamps or stamped papers remaining in store with 
the vendors become spoiled or rendered unfit for use, the Treasury Deputy 
Collector will prepare a list in Form No. LXI of all such stamps and su - 
mit it to the Collector who, after comparing the papers with the list, will 
then and there record his reasons for such proceeding, and will punch and 
mark as cancelled the stamps in such a manner as to prevent their being 
again sold or presented, and forward them to the Superintendent of Stamps 
with the monthly account in which the charge for the stamps in question is 
exhibited. In the case of unused stamped papers admitted for refund, the 
stamps should be cancelled only by sealing them with the office date seal 
over the endorsement on the back of the papers. Applications 
renewal or refund of value of any stamped paper, or any paper on which 
the stamp has been denoted by the Superintendent of Stamps, as being un¬ 
used, damaged or spoiled shall be in Form No. LXI. The Collector, after 
satisfying himself of the propriety of thd application, will destroy the 
stamps as above, and, if he sees fit, either authorize the issue of fresh stamps 
of similar or equal value as applied for, or will repay the value in money, 
according to the above rules. In refunding the value of stamps, the deduc¬ 
tion of one anna need not be calculated on the value of each stamp, but on 
the total value of the stamps produced under each of the three following 
heads, wc.. Court-fee stamps. Non-judicial stamps and Court copy stamps. 
The Collector will certify the fact of the stamps being punched and marked 
as cancelled and of the authorized issue in substitution, or the refund of 
the value, at the foot of the application and forward it, after satisfying 
himself that the receipt portion thereof is duly stamped when necessary, 
together with the spoiled and unused stamps to the Superintendent of Stamps 
for destruction with the monthly accounts and with a covering memorandum 
in Form No. LXII in support of the entries made in the account for the 
papers. A separate entry will be made in the accounts of papers supphc<l 
in substitution of damaged papers presented by private parties in the plus 
and mimis memorandum sent to the Accountant-General. (Boards Pro¬ 
ceedings No. 8511640-R., Mis., 9th December, 1918; Board’s Proceedings 
No. 17|322-R., Mis., 8th March, 1919.) 

1. These applications are exempt from Stamp duty. (Government of 
Madras Notification No. 358, 10th September, 1921, item (1).) 

2. When stamped papers which have been spoiled or rendered 

rise and consequently admitted for refund or renewal are returned tor 
destruction, it will suffice if only the upper portions of the stamped 
are sent to the office of the Superintendent of Stamps wUh the stamp 
punched and marked as cancelled the lower halves being utilized as ^ » 
possible or destroyed in the offices admitting the stamps for re un 
renewal as the case may be. 
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application is made for the payment, under Chapter V of 
Indian Stamp Act. 1899 (II of 1899). of an allowance in respect of a 

f? '*r t'>c reiie\val of a debenture, and an onler 

IS passed by the Collector sanctioning the allowance or calling for further 
evidence in support of the application, then if the amount of the allowance 
or the ^^p given in lieu thereof is not taken, or if the further evidence 
required is not furnishe<l. as the case may be. by the applicant within one 
year of the date of such order as aforesaid, the application shall he struck 
ott and the spoiled or misused stamp (if any) sent to the Superintendent of 

^ta^ps for destruction. (Government of India Notification No. 1140-F 
14th August. 1914. Rule 20.) 

• applications for the refund of the value of spoilc<i stamps are 

rejected in accordance with the rules laid down in the Stamp Manual, the 
words refund refused" should be written across each stamp. In the case (if 
stamps for which there is no immediate use (section 54 of the Stamp .\ct) 
the endorsement should be so made as not to cancel the value of the stamps 
and preclude their being used subsequently if the owner so desires. These 
instructions apply to Court-tec stamps as well as to non-judicial stamps 
^Boards Proceedings No. 42. 24th February. 1899; Board’s Proceedings 
No. 16S-1105-R., Mis., 7th September. 1912; Board’s Proceedings No 32vR 
Mis.. 6th March, 1915.) 


G. O. No. 1678, 6th July, 1866; No. 1401, 27th June, 1870; No. 4784. 
9th July, 1870; No. 3553, 19th .August. 1871; Notification, Fort Sf. Gcorc/c 
Gazette, p. 866, Mis.. 20th March, 1872; No. 755, 9th May. 1873; 13th 
May, 1873; Circular of Government of India. Financial Department, No. 3767. 
23rd October, 1873; Mis. 27th November, 1873; G. O. No. 1238. 5t}i 

November, 1873; No. 2442, 1st December, 1873; G. O., 14th January. 1874; 
Board’s Procee(Jings No. 674, 25th March, 1874; G. O. No. 477, 2Ist 

April, 1874; 29th November, 1875; G. O. No. 1390, 28th June, 1879; 

No. 1391, 28th June, 1879; G. I. Resolution No. 125, 14th January. 1881; 

No. 217, 1st February, 1881; G. O. No. 1314, 25th November, 1882; No. 635, 
19th May, 1883; Gazette Notification, p. 322, 19th May. 1883; No. 3558. 22nd 
November, 1883; 27th March, 1884; Nos. 1319 and 1328. 19th April, 1884; 
G, I. Resolution No. 2090, 10th July, 1884; G. O. No. 88^, 25th July. 1884; 
Board’s Proceedings No. 2986, 26th .August, 1884; G. O. No. 1195-R., 
•Srd November, 1884; No. 4017, 22nd November, 1884; G. 1. Resolution 
No. 2345, 6th December, 1884; No. 339, 2nd February, 1885; No. 1395, 9th 
May. 1885; No. 3027, 4th November, 1885; G. O. No. 174. 10th March, 
1886; No. 1671, 26th July, 1886; No. 225, 7th February, 1887; No. 599. 25th 
March, 1887; G. O. No. 136, 11th February, 1888; Board’s Proceedings 
No. 227, 25th April, 1892; Board’s Proceedings No. 350, 1st July, 1892. 

Note.— For Rules made by the other High Courts, see the Rules and 
Orders of the respective High Courts. 


XII.—RULES FOR THE RECOVERY OF COURT-FEES IN 

PAUPER SUITS. 

100. The course to be pursued for the recovery of stamp-duty in 
pauper suits is as follows;— 

On receipt of a copy of the decree from the Court, which will be 
communicated to the Collectors of the districts concerned within a month 
after the passing of judgments, it will be sent to the Tahsildar with instruc¬ 
tions to ascertain, in the first instance, whether the party liable is able to 
pay. If he is able to pay, the Government vakil will apply by petition to 
the Court, under the Civil Procedure Code, to recover the amount by the 
attachment and sale of the party's property. The application will contain 
particulars required by the Civil Procedure Code as far as they are 
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applicable to the case of execution of a decree as tio costs only, and a request 
for the payment of the costs of the application including vakil’s fee. The 
application may be presented at any time after the passing of the decree; 
whether the decree-holder has applied for execution or not. (Board's Pro¬ 
ceedings No. 127, 31st May, 1899.) 

101. When on enquiry it is found that the prospects of recovering 
the stamp-duty awarded in pauper suits are slender, or when owing to lapse 
of time the claim has been extinguished, application should be made to the 
Board for sanction to write off the demand as irrecoverable. A separate 
application is not needed in each case. All can be included in one statement, 
Form No. LXXIX-A, and be submitted quarterly. 

102. Collectors are at liberty not to apply to Civil Courts for the 
execution of the decree to recover the stamp-duty in pauper suits in ca^es 
in which the collection of the amount cannot be effected without depriving 
the parties liable of the actual means of subsistence. Such amount may be 
dealt with under paragraph 101. (No. 457, 26th March, 1873; High Courts 
Proceedings, 23rd April, 1873; No. 931, 29th March, 1882; No. 1126, 24th 
April, 1882; Board’s Proceedings No. 368-R., Mis., 15th March, 1915.) 

103. On receiving notice under rule 6, Order 33 of the Code of Civil 
Procedure (Act V of 1908) regarding an application to sue in forma pauperis, 
Collectors should institute the necessary inquiries as to the real status of the 
applicant, and should they feel satisfied that he is a real pauper, they will 
not dispute such application. 


104. But if, on such enquiry, there appear to be circumstances in the 
applicant’s case which prima facie disentitle him to sue as a pauper, the 
Collector should place himself in communication with the defendant or res¬ 
pondent in the case, and if such defendant or respondent is disposed to dispute 
the application, the Collector by co-operating with him and employing the 
same vakil may effectually oppose the application. 


105. When a defendant or respondent is not inclined to oppose the 
application, and when the Collector is of opinion that the 
application should be opposed, he will employ a vakil and 
cite witnesses. Such cases will naturally be rare, and the 
regulation fee for the vakil and other costs incurred may be sanctioned 
by the Collectors. In cases where the fees and the costs do not 
exceed the costs awarded by the Court and such costs have been advanced 
by the vakil himself, the Collector i^ authorized ,to permit him to deduct 
from the costs recovered his fees and the costs incurred by him. The 
transaction must be shown in the accounts, on receipt of advice from th® 
vakil, in accordance with Rule 1, Chapter I, Civil Account Code- (Board’s 
Proceedings No. 482, 1st September, 1892.) 


106. When a person is permitted to sue as a pauper, it is not necessary 
that a vakil should be employed to watch the further proceedings in the 
case; but should circumstances subsequently come to light, which show tha 
the indulgence granted to the plaintiff or appellant was one to which he 
was not entitled, the Collector will act in co-operation with the defendan 
or respondent in the manner directed in paragraph 104, or independently as 
laid down in paragraph 105. (G. O. No. 2526. J.D., 30th September, 1879, 

Board’s Proceedings No. 813, 3rd December, 1887.) 


107. Quarterly returns in Form LXXIX-A showing the progress made 
in the collection of the balance of stamp-duty awarded to 
pauper suits should be submitted by all Collectors to the |. 

returns should be despatched on or before-the last day of the loog* 

ing the quarter. (Board’s Proceedings No. 345, i7th Novemb^, 
Board’s Proceedings No. 2374, Mis., 29th May, 1900; Boards r 
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No. 2747, Mis., 
1900.) 


19th June, 1900; Board’s Proceedtnprs No. 79. 6th April. 


Collectors should add at the foot of the returns a certificate to the effect 
that the collections driven in the returns agree with the treasury accounts, 
and should explain differences, if any. (Board’s Proceedings No. 144]1711- 
R., Mis., 14th November', 1917.) 


XIII.-—RULES RELATING TO COPIES. 

(H. C. Notification, dated \2th I^Iarch, 1917.) 

1. A fixed number of copyists shall be enrolled for each Court of 
civil jurisdiction. But, where two or more Courts are situated at the same 
station (as for instance, a District and District Munsif’s Court, a District. 
Subordinate and District Munsif’s Court, or a Subordinate and District 
Munsif’s Court), and where the High Court considers it desirable, a fixed 
number of copyists shall be enrolled in a central office attached to one of 
such Courts for the preparation of copies for all such Courts at that station. 

2. The copyist establishment, inclusive of examiners, readers, superin¬ 
tendent, assistant supermtendent, if any and attendee or superior peoril, if 
any, to be entertained for each office together with a provision for con¬ 
tingencies shall be fixed by the District Judge, subject to the orders of the 
High Court. 

3, It shall be competent to District Judges, the Judge, City Civil 
Court, and the Chief Judge. Court of Small Causes, ^^adras. without the 
previous sanction of the High Court to employ temporary copyists, examiners 
and readers when circumstances of special emergency render such a course 
necessary. Such temporary’ establishments shall be paid out of the contingent 
provision. 

4, 5. Relate to copj’ist establishment. \Omitted.\ 

Note. — (1) Copyists of the Judicial Department are (.iovernment ser¬ 
vants as defined in rule 1 of the Government .Servants’ Conduct Rules. 
\G. O. No. 2860, Lazv (General), dated Wth October, 1924; H. C. Dis., 
No. 1864124.] 

(2) The Government considers that copyists should not be regarded 
as belonging to the “Superior Service” for purposes of the note at the end 
of Article 1 of the Public Service Notification. (G. O'. No. 3137, Law 
(General). dated lOfh November, 1924; H. C. Dis. No. 2167124.) 

6. Where a central office has been established and where the funds 
allow, a superintendent, assistant superintendent and one or more examiners 
and readers will be appointed. Where the District Judge thinks it neces¬ 
sary, and the funds allow of the expenditure, an attender or superior peon 

»nay also be appointed. 

(a) Where no central office has been established and where the copyists 
are two or more in number, an examiner and a reader may also be appointed. 

7. Registers in the forms given in the Appendix (vide Civil Registers 
Nos. 25-29. Appx II Pt. II of Vol. II). shall be opened and regularly 
Icept in the case of a’central office by the superintendent and in any other 
case by the examiner or where there is no examiner, by such officer as the 
Court shall direct. These registers shall be examined once every week, in 
a central office, by such officer as the District Judge shall direct, and in any 
other case by the head ministerial officer of the Court. 

8. In the case of every application (which is not defective) and of 
every application allowed by the Judge under Rule 13 of the Consolidated 
Copyists Rules, 1917, it shall be the duty of the superintendent, examiner 
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or such other officer as the Court may direct, forthwith to forward the 
application with Regrister B (Civil Register No. 26), to the clerk in charge 
of the records of which copies are applied for, who shall affix his initials 
in acknowledgment of receipt in the appropriate column of that register. 
The original records shall thereupon be as once put up with the application 
and sent to the superintendent, examiner or other officer, as the case may 
be. In no case is such application to be returned to the copyist department 
without the records, unless the originals are not forthcoming, or unless the 
application is defective, in either of which events the applications will be 
returned to the superintendent, examiner or other officer as the case may 
be, with an appropriate certificate endorsed thereon, attested by the returning 
clerk’s initials. This certificate shall thereupon be signed by the superin¬ 
tendent, examiner or other officer, as the case may be, and the applicaiion 
returned to the applicant, a note of the same being made in Register A 
(Civil Register No. 25). 

9. All stamp papers deposited shall at once be entered in Register A 
and the preparation of the copies of all documents applied for or such of 
them as admit of being copied in full on the stamp papers deposited shall 
(as far as possible) be undertaken in accordance with the serial order of 
applications, except when the presiding officer of the Court, or, in case 
the application is to a District Court or a Subordinate Judge’s Court, the 
Judge or chief ministerial officer of such Court makes a special order for 

• precedence as regards any particular application. Provided always that in 
complying with an application for copies, copies of decrees and judgments, 
if any, comprised in the application shall have precedence over copies of 
other documents applied for. 

10. When the copy applied for has been transcribed by the copyist, 
it shall be compared by the examiner or, where there is no examiner, by 
such officer as the Court shall direct, aided by the reader or by some one 
of the copyists; but in no c^e shall a copy be read to the examiner, or the 
examination in any way assisted in, by the copyist who prepared the copy. 
Each page must be initialled at foot by the examiner or other officer aforesaid. 

!!• The superintendent, examiner or such other officer as the Court 
may direct, shall be responsible that the work of copying and the work of 
reading to the examiner are distributed as equally as possible amongst the 
enrolled copyists. To ensure copies being fully and legibly written, as many 
sheets as the presiding officer from time to time fixes according to the con¬ 
gestion of work may be given to each copyist per day. At the close of each 
day, all original papers and all copies not delivered to the parties, as well 
as all stamp papers not yet used for copies, shall be taken back from the 
copyists and secured for the night by the superintendent, examiner or such 
other officer as the Court may direct. 

Note. —There is no objection to allowing typist-copyists to earn twice 
as much as the ordinary copyists in the office. {H. C. Dis. No. 211, dated 
1j/ March, 1904.) 

12. When the copies are ready for deliv’ery, the original shall be 
returned to the record-keeper or the clerk from whom they were obtained, 
and his initials taken in the appropriate column of Register B. 

14. [Omitted for the same reason as for Rules 4 and 5 above.] 

15. The present two anna stamp paper will be of 117 words. Stamp 
papers surcharged "three annas” will be of 175 w'ords and will be sold for 
three annas. These charges in each case include, besides the cost of the 
paper on which the stamp as surcharged is impressed, the cost of copying, 
examining and certifying to the correctness of the copy. 

16. The amount of allowances, if any, due to each copyist in 
of the minimum prescribed by Rule 13 (d) supra shall for each moot 
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ascertained from and accounted for in Register D (Civil Register No. 28). 

the purpose of calculating such extra payments, if any, the hire debit- 
able m Register D on account of the copyists’ work shall be at the rate of 

^ fraction of 150 words. But extra allowances 
under this rule shall alwa 3 's be subject to a recovery being made up to the 

• amount of any excess paid to the copsist in cither or both of the two last 
orking months in order to make up lus minimum salarj-. 

Every calendar month in the year, except the two months in which some 
part of the annual recess falls, shall be treated as a working month for the 
purpose of this rule. If the recess of a Court extends into three months, 
the two months in which there is the smallest number of working days shall 
alone be reckoned as the two non-working months for that Court. 

17 . Stationery, inclusive of pens, ink, pencils, blotting paper, rulers, 
etc., will be furnished to the copyist establishment from the supply rcceive<i 
by the Court on indent from the Superintendent of Stationcr\'. The esti¬ 
mated cost of such stationery will be debited montliB' in Register E (Civil 
Register No. 29) to the copjist establishment. 

18 . Service on the copyist establishment as superintendent, assistant 
superintendent, examiner, reader or attendcr shall qualify for pension but 
not service as a copjdst. 

19 . Monthly statements of the receipts and charges shall be forwarded 
in the case of a Court not connected with a central office other than a Dis¬ 
trict Court, to the District Judge and a compiled statement for all the Courts 
of the district shall be forwarded by the District Court to the High Court. 
Where it appears from the monthly statements that the receipts on account 
of copies do not fully cover the charges or that the number of copyists is 
unnecessarily large, it will be the duty of the District Judge to revise the 
copyist establishment so as to avoid loss to Government. 

20 . (a) The above rules apply, with the exception stated in Rule 22 iufra, 
to all copyists’ establishments in, and to all copies to be furnished by, District 
and Sessions Courts, the City Civil Court. Subordinate Judges’ Courts and 
District Munsifs’ Courts and also to the Presidency Court of Small Causes. 
They do not apply to the copyists of, or to the copies furnished by, the Courts 
of Magistrates or Revenue officers. 

(6) In the case, however, of the City Civil Court and the Presidency 
Court of Small Causes, Madras, the following special scales of pay shall 
apply:— [Omitted.] 

21 . ( 1 ) The above rules apply, mutatis mutandts, to the copyist 
establishment of the High Court, Appellate Side, provided that there shall 

—[Details relating to the establishment omitted]- 

The Registrar shall perform the acts and exercise the powers conferred 
on District Judges in Rules 2, 3. 6. 7. 10, 11 and 19 supra, and Rule 8 of 
the Consolidated Copyists Rules, 1917. 

(2) Copies of judgments required for the use of the Law Reporter 
in the preparation of the Madras series of the Indian Law Reports should 
he granted free of cost 

[N. B.^CIause 2 was inserted by G. O. No. 2911, Home J., dated 10th 
December, 1919; H. C. Vis. No. 94 of 1920.] 

22 . Nothing contained in the above rules shall apply to printed copies 
or to copies which, under any provision of law for the time being in force, 
the Courts are required to grant free of cost. As to printed copies separate 

have been made. Copies to be granted free of cost shall be made by 
the regular establishments of the Courts. 

Note. —^As regards the Rules made by the other High Courts, see Rules 
nnd Orders made by the various High Courts. 



APPENDIX V. 

THE SUITS VALUATION ACT. 

LEGISLATIVE PROCEEDINGS AND SELECT COMMITTEE’S REPORT. 

I 

Introductory Speech. 

The Hon’ble Mr. Ilbert also moved for leave to introduce a Bill to 
prescribe the mode of valuin^r certain suits for the purpose of determining 
the jurisdiction of Courts with respect thereto. He said: 

“This is a little Bill of no great importance, and its main object is to 
provide means for determining the value of land where it is necessary to 
ascertain that value for the purposes of jurisdiction. 

“This institution fee payable under the Court-Fees Act in suits for the 
possession of land is computed according to the value of the land, and in 
order to facilitate this computation the Act lays down certain rules of a 
somewhat arbitrary character, under which the value of the land is declared 
to be a particular multiple of the revenue charged or chargeable upon it. 
Under the various Civil Courts Acts the jurisdiction of the inferior Courts 
is usually limited by reference to the value of the subject-matter of the 
suit. One of these Acts—the Madras Civil Courts Act of 1873—directs 
that, where the subject-matter of a suit is land, its value shall, for the 
purposes of jurisdiction, be fixed in the manner provided by the Court-Fees 
Act for the purpose of determining the institution fee. The other Civil 
Courts Acts do not contain any similar direction, but it appears to be a very 
common practice in all the provinces to treat the value of land for Court- 
fee purposes as being also its value for jurisdictional purposes. The practice 
is not strictly warranted by law, and is opposed to some rulings of the 
Bombay High Court, but there is a great deal to be said in favour of it on 
the score of convenience. 

“However, under the rules laid down in the Court-Fees Act, land is, in 
many parts of the country, including the Madras Presidency, assessed at 
something very much below its net market-value. This does not much 
matter for the purposes of Court-fees, because the Government has not the 
slightest intention or desire to increase the amount of those fees; on the 
contrary, it would reduce them if the financial situation permitted. But the 
Madras Government tells us that the effect of applying the Court-fees rules 
for the purpose of determining jurisdiction is to bring within the jurisdic¬ 
tion of some of the inferior Courts land-suits of a class which those Courts 
were not intended, and indeed are not qualified, to deal with; and accordingly 
that Government desires to substitute some other rules which would bring 
out a valuation more in accordance with the facts. But unfortunately we 
are not in a position to touch the Court-Fees Act at present, and we do not 
desire to interfere with the practice which is observed in provinces other 
than Madras, unless and until it is shown to produce inconvenient results. 
Under these circumstances we propose to meet* the wishes of the Madras 
Government as far as we can by authorising Local Governments, after con¬ 
sulting their High Courts, and with the previous sanction of the Governmen 
of India, to frame rules for determining the value of land for jurisdiction^ 
purposes. If the Madras Government thinks fit to frame such rules, t e 
rules will, when they come into force, supersede the provisions ^ 

^Madras Civil Courts Act to which I have referred. Whether other Loc 
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The motion was put and agreed to. 

The Hon’ble Air. Ilbert also introduced the Bill. 



The Select Committee's Report. 

1. We have divided the Bill into three Parts, of which Part I deals 
■with suits relating to land and Part II with other suits, Part III containing 
supplemental provisions. ^ 

Part I is to be brought into force by notification of the Govcrnor- 
A.^neral m Council, and it is proposed that Part II and the material portion 
of Part III come into force on the first day of July next. 

. 2- have excepted from the operation of section 8 (section 4 of the 

^iil as introduced) the suits to which paragraph ix of section 7 of the 
“Court-Fees Act relates. In a suit for foreclosure or sale the principal and 
interest due under the mortgage-deed represent the value of the suit for 
purposes of jurisdiction, while the value for the computation of Court-fees 
IS the principal only. 

3. We have added to the Bill a section in the term of section 32 of the 
Punjab Courts Act, 1884, and have proposed to repeal that section of that 
Act. 

4. We have so amended section 11 (section 5 of the Bill as introduced) 
as to give the appellate Court a discretion as to proceeding with an appeal 
in a suit which was instituted in a Court without jurisdiction as regards the 
value, and we have made the provisions of the section applicable to an 
appellate Court apply also to a Court exercising revisional jurisdiction. 

♦ 

5. We do not think that the measure has been so altered as to require 
Te-publication, and we recommend that it be passed as now amended. 

*If we are to have an Act like this (the Bombay authorities do not see 
the necessity for one, and I entirely agree in their views), it should be 
either sumltaneous with or follow the amending Court-Fees Act; because 
the object of the Act is "to prescribe a simple mode of valuing suits" and 
that will depend on the rules laid down. These rules cannot be laid down 
now, because it is said we have no data for framing them; and tfhey will 
take a long time to collect. If so, there can be no harm, it seems to me, in 
postponing the passing of the Act until we get all the materials before us. 
At present we are merely doing some administrative work; the real legislative 
work will be done by one of the executive departments. To such a proce- 
'dure I am opposed on principle. 

In other respects I agree wdth my colleagues. 


V. N. Mandlik. 
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Ill 

Speech on presentation of Select Committee's Report. 

T!ie Hon’ble Mr. Scoble presented the Report of the Select Committee 
on the Bill to prescribe the mode of valuing certain suits for the purpose of 
determining the jurisdiction of Courts with respect thereto. 

The Secretary, with the permission of His Excellency, the President, 
read the following remarks by the Hon’ble Rana Shankar Baksh Singh, as 
the Hon’ble Member would not be able to attend the next meeting of the 

Council. 

“My Lord—With Your Lordship’s permission I beg to offer a tew 
remarks on the Bill now before Your Excellency’s Council. 

“'Phere is nothing in the present Bill which is open to objection or which 
calls for criticism. 

“'j'he main object of the Bill seems to be to obviate difficulties in 
estimating the value of the subject-matter of suits for the purpose of deter¬ 
mining the jurisdiction of Courts wdth respect thereto. It not unfrequently 
happens that the lower Court, under-estimating the value of the subject- 
matter of a suit brought before it, considers that it falls within its juns^ 
diction, while on appeal the appellate Court holds that the lower Court had 
no jurisdiction and reverses its decision solely on this ground. The result 
is that all the proceedings gone through and the evidence produced by the 
parties concerned are rendered useless, and the case has to be re-tried by 
a Court of competent jurisdiction. It also happens that the plea of want 
of jurisdiction, although it was not put forth in the lower Court, is urged 
in the appellate Court which—finding from the record of the case that in 
trying a suit the value of the subject-matter of which was too high, the 
lower Court had really exceeded the limits of its jurisdiction—sets aside 
its decision, and the whole proceeding is quashed. 

“Sometimes the case is remanded by the appellate Court to be re-tned 
with special reference to the value of the subject-matter, and then, finding 
that the suit as regards the value of the property in dispute was beyond tne 
jurisdiction of the lower Court, the appellate Court cancels the whole pro¬ 
ceeding and directs the case to be re-tried by a Court of competent juris¬ 
diction. 


“These, my Lord, are the most obvious instances in which the law, as 
it now stands, fails to accomplish its object, and to remedy such defectsv 
legislation on the lines of the present Bill seems to be necessary. 

“The Bill gives Local Governments the power to make rules regarding 
the mode of estimating the value of the subject-matter of suits. This ^ 
necessary because different rates prevail, not only ih different provinces, 
but in the different parts of the one and the same province, and because no 
definUe provisions could be made in the Bill itself for estimating the va uc 
of the subject-matter of suits in different provinces or for » 

purpose of determining the jurisdiction of Courts, more especially 
of land is always fluctuating, which makes it all the more "pessary to mv«t 
Local Governments with the power to make rules after duly e- 

different local conditions and the various and constantly varying ra‘e| P 
in different localities, and from time to time to alter or mc<^y 
tad" so as to m;ke them applicable to land 
tions and cap^ities and to other property of which the valuC is ai > 

rising and falling. 

“The present Bill, as amended by the Sdect before^this 

to fulfil the object with which it has been framed and brought beior 

Hon’ble Council.” 
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RULES FOR THE VALUATION OF CERTAIN CLASSES OF 

SUITS. 

LAHORE. 

MANNER OF DETERMINING THE VALUE OF SUITS FOR PURPOSES OF JURISDICTION. 

(Section 9, Suits Valuation Act, 1887.) 

Rules made by the High Court, with the previous sanction of the Local 
Government under the powers conferred by section 9 of the Suits Valuation 
Act. VII of 1887. and all other powers in that behalf, for determining the 
value of the subject-matter of certain classes of suits, for the purposes of 
jurisdiction, which do not admit of being satisfactorily valued, and for the 

treatment of such classes of suits, as if their subject-matter were of the value 
as hereinafter stated. 


Rules. 

1. (0 Suits in which the plaintiff in the plaint asks for a decree against 
fte other party to the alleged marriage, cither alone, or with other defendants, 
■for restitution of conjugal rights; 

(ii) Similar suits for a decree establishing, or annulling or dissolving a 

marriage; 

^ (ill) Suits in which the plaintiff in the plaint asks for a decree establish¬ 
ing a right to the custody or guardianship of a minor, including guardian¬ 
ship for the purposes of marriage; 

(iV) Suits in which the plaintiff in the plaint asks for a decree 
establishing or annulling an adoption, including under the expression 
adoption” the customary appointment of an heir— 

(a) for the purposes of the Court-Fees Act, 1870, suits of classes 
(0 with the exception noted below (ii). (■iii) And (iv), Rs. 200; 

(b') for the purposes of the Suits Valuation Act, 3887 and the 
Punjab Courts Act 1918 as amended, suits of classes (i) and (ii)—Rs. 1,000; 
suits of classes (iii) and (iz’)—such sum exceeding Rs. 500 and not exceed¬ 
ing Rs. 1,000 as the plaintiff shall state in the plaint. 

Explanation 1.—Classes (i) and (ii) do not include petitions under any 
special Act relating to the dissolution of marriage. 

Explanation 2.—Class (iii) does not include proceedings under Act IX 
of 18611 or Act XIII of 1874. 

2. Suits by a plaintiff, during the lifetime of a person alleged to have 
a restricted power of alienation in respect of immoveable property, in which 
the plaintiff in the plaint seeks to have an alienation of immoveable property 
made by such person declared to be void except for the life of such person 
or for some other determinate period.— 

Value ,— (a) For the purposes of the Court-Fees Act, 1870,—as deter¬ 
mined by that Act. 

(b) For the purposes of the Suits Valuation Act, 1887, and the Punjab 
Courts Act, 1918 (as amended),— 

(O When the alienation is by a written instrument which declares 
the value of the interest purporting to be created, or the amount of the 
consideration for which the alienation is made—such value or amount. 

(ii) In other cases—the market value, at the date of instiitution of 
the suit, of the property alienated; subject in either case to the provisions 
of Part I of the Suits Valuation Act, 1887, and of the rules in force under 
the said part, so far as those provisions are applicable. 


3. Suits in which the plaintiff in the plaint asks for accounts only; not 
being suits to recover the amount which may be found due to the plaintiff 



^ Since repealed by Act VIII of 1890. 
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on taking unsettled accounts between him and the defendant or of 

either of the kinds described in Order 20, Rule 13, of the Code of Civil 

Procedure,— 

yaliie _(a) For the purposes of the Court-Fees Act, 1870,—as deter¬ 

mined by that Act. 

(b) For the purposes of the Suits Valuation Act, 1887, and the Punjab 
Courts Act, 1918 (as amended),—Such amoimt exceeding Rs. 100 and not 
exceeding Rs. 500, as the plaintiff may state in the plaint. 

4. Suits in which the plaintiff in the plaint seeks to establlish or to 
negative any right hereinafter mentioned, with or without an injunction, 
and with or without damages, namely;—a right of way; a right to open or 
maintain or close a door or a window, or a drain, or a water shoot (parnala) ; 
a right to or in a water-course or to the use of water; a right to build, or 
raise or alter or demolish a wall; or to use an alleged party-wall or joint 
staircase,— 

yalne —(a) For the purposes of the Court-Fees Act, 1870,—as deter¬ 
mined by that Act. 

(fc) For the purposes of the Suits Valuation Act, 1887, and the Punjab 
Courts Act, 1918 (as amended),— 

(0 damages are not claimed.—such amoimt exceeding Rs. 100, and 
not exceeding Rs. 500, as the plaintiff may state in the plaint; 

(it) if damages are claimed,—the amount of such damage increased 
by Rs. 100. 

5. Suits in which the plaintiff in the plaint seeks to set aside an award, 
and aplications registered as suits under the provisions of Schedule II, para¬ 
graphs 17 and 18, of the Code of Civil Procedure (to file an agreement to 
refer to arbitration), or of Schedule II, paragraph 19, of the said Code (to 
file an award), when or so far as the award or the agreement relates to 
property;— 

Value —(a) For the purposes of the Court-Fees Act, 1870,—as deter- 

* 

mined by that Act. 

(6) For the purposes of the Suits Valuation Act, 1887, and the Punjab 
Courts Act, 1918 (as amended),—the market-value of the property in dis¬ 
pute, subject to the provisions of Part I of the Suits Valuation Act, 1887, 
and of the rules in force under the said Part, so far as those provisions are 
applicable. 

6. The foregoing rules are subject to the following explanations:— 

(i) the term “plaint” includes an amended as well as original plaint; 

(ii) a suit falling within any of the above descriptions is not excluded 
therefrom merely by reason of the plaint seeking other relief in addition 
to that described in any of the foregoing rules. 

MANNER OF DETERMINING THE VALUE OF LAND FOR PURPOSES OF 

JURISDICTION IN CERTAIN CLASSES OF SUITS. 

The following rules made by the Local Government, under the power 
conferred by section 3 of the Suits Valuation Act, 1887, and published as 
Punjab Government Notification No. 255, dated the 4th March, 1889, or 
determining the value of land for purposes of jurisdiction in the suits men¬ 
tioned in the Court-Fees Act, section 7, paragraphs v and vi, and para¬ 
graph X, clause (d), are republished for information and guidance: 

1. In suits for the possession of land the value of the land, for pur 
poses of jurisdiction, shall be held to be as follows:— 

(a) Where the land forms an entire estate, or a definite share of ^ 
estate paying annual revenue to Gkivernment or forms part of sac 
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estate, and the annual revenue payable for such part is recorded in the 
Collector’s register and such revenue is permanently settled,—sixty times 
the revenue assessed on the land. 

(6) Where the land forms an entire estate, or a definite share of an 
estate paying annual revenue to Government, or forms part of such estate 
and is recorded as aforesaid and such revenue is settled but not perma¬ 
nently,—thirty times the revenue so payable. 

Explanation to clause (b). —Where the land is a fractional share or a 
portion or part of an estate, and the land revenue payable for such part is 
recorded in the Collector’s register, and such revenue is not permanently 
settled, the value for purposes of jurisdiction shall be held to be thirty times 
such portion of the revenue recorded in respect of that part as may be 
rateably payable in respect of the share or portion. 

Illustrations. — (1) In a suit for possession of a one-third share of the 
entire holding of 10 ghumaos forming part of an estate and recorded as 
paying Rs. 20 annual revenue, the value of the land for the purposes of 
jurisdiction is one-third of thirty times Rs. 20 or Rsw 600. 

(2) In a suit for possession of 1 ghumao out of the same holding, 
the value of the land is one-tenth of thirty times Rs. 20 or Rs. 600. 

(c) Where the land pays no such revenue, or has been partially 
exempted from such payment, or is charged with any fixed payment in lieu 
of such revenue, and net profits have arisen from the land during the year 
next before the date of presenting the plaint,—fifteen times such net profits. 
But where no such net profits have arisen therefrom,—the market-value. 

(d) Where the land forms part of an estate paying revenue to 
Government, but is not a definite share of such estate and does not come 
under clauses (a). (6) or (c) of this rule,—the market-value of the land. 

(e) Where the subject-matter is a garden,—the market-value of the 

garden. 

2. In suits to enforce right of pre-emption in land the value of the 
land, for the purposes of jurisdiction, shall be calculated by the preceding 

rules. 

3. When the land or interest in suit falls partly under one and partly 
under another of the classes enumerated in rule 1, the value of the land in 
each class shall be separately calculated. 

4. In the application ol the above rules the word "land” includes all 
such right, e.ff.. shares in village common and m vN-ells are as accessory to 
the land in suit and the word ‘revenue’ as used m the preceding rules when 
applied to land irrigated from canals, shall be held to include owner s rate for 
the year next before the date of presentation of plaint or half the occupier s 
rate for the same period in cases in which no owner s rate is chargeable. 

5. In suits for specific performance of an award so far as the award 
relates to land, the market-value of the land. 

6. Suits relating to a life-interest in land and suits relating to an 
occupancy right shall, for purposes of jurisdiction be deemed to be of 
half the value provided for suits for possession under rule 1. 

INSTBUCTIONS ON THE SUBJECT OF THE SUITS VALUATION ACT, VII OF 1887, 
AND THE RULES MADE THEREUNDER, FOR DETERMINING THE VALUE OF 
CERTAIN CLASSES OF SUITS FOR PURPOSES OF COURT-FEES AND JURISDICTION. 

The attention of all Civil Courts is drawn to the following instruction 
on the subject rtl^ provisions of the Suits Valuation Act VII of 1887 and 
the rules and directions made thereunder, contained m Chapters X and XI 
of this Volume. 
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2. Part I of the Act was extended to this province by Government of 
India, Home Department, Notification No. 210, dated the 20th February, 
1889, and the Local Government has made rules under section 3 of the Act 
determining the value of land and of certain interests therein, for purposes 
of jurisdiction in the suits mentioned in the Court-Fees Act, 1870, section 7, 
paragraphs v and vi and paragraph x, clause (d), which are republished as 
Chapter XI of this Volume. 

3. No restrictions under section 3, sub-section (2), of the Act have 
been imposed as to the classes of land to which the rules apply, or as to 
the local extent of their operation, and they apply therefore to all land 
generally throughout the province, whether assessed with land revenue 
or not. 


4. Section 4 of the Suits Valuation Act provides that, where a suit 
mentioned in the Court-Fees Act, section 7, paragraph iv, or Schedule II, 
article 17, relates to land or an interest in land, of which the value has been 
determined by the rules made under section 3, the amount at which the 
relief sought in the suit is valued for purposes of jurisdiction shall not 
exceed the value of the land or interest as determined by those rules. The 
suits falling under section 7, paragraph vi, of the Court-Fees Act, are 
certain suits in regard to which the plaintiff is required to state the amount 
at which he values the relief sought in the plaint. Where the value so 
stated exceeds the value of the land or interest therein as fixed by the rules, 
the latter and not the former must be regarded as the value for purposes of 
jurisdiction. The suits specified in Schedule II, Article 17, of the Court- 
Fees Act, are those for which it is difficult to fix a correct valuation, and a 
fixed Court-fee of Rs. 10 is accordingly levied in these cases. Where any 
such case relates to land or any interest in land, the value for purposes of 
jurisdiction will be the value of the land or interest as fixed by the rules. 

.T^^. falling under the Court-Fees Act, section 7, paragraphs i, 

ii, iii, vii, viii, ix, x (o), (fe), (r), and xi (o) to (/) inclusive, are, with one 
or two exceptions, either such as are subject to an ad valorem Court-fee, 
in regard to which the value for the purposes of computing the Court-fee 
and the value for the purpose of determining jurisdiction are, under sec¬ 
tion 8 of the Suits Valuation Act, 1887, the same; or suits dealt with by 
directions made by the High Court imder section 9 of the Act. 


6. In order to guard against mistakes as to the value of suit for pur¬ 
poses of jurisdiction and of Court-fees, respectively, every plaint ought upon 
its face to show the value for purposes of jurisdiction as well as the value 
for the purpose of computing Court-fees. The former information is 
requisite in order that the Court may determine whether the plaint should 
be returned under Order 7, Rule 10, of the Code of Civil Procedure when 
a plaint omits to disclose the value of the suit for the purposes of jurisdic¬ 
tion, the person presenting it should be questioned, and his answer recorded 
on the plaint, unless he consents to amend it then and there. 


7. As special care is necessary with respect to cases falling under the 
provisions of section 7, paragraph iv, and Schedule II, Article 17, of the 
Court-Fees Act, in valuing suits for the purposes of jurisdiction of Court- 
fees, a schedule showing the value in each class of these cases has 
prepared to guide the Courts in fixing the value in particular cases, and the 
opportunity has been taken to prepare an exhaustive schedule following 
classifications of suit in the Court-Fees Act. It must be clearly understood, 
however, that this schedule in itself has no legal force and that it is mere y 
intended for ready reference by the Courts in dealing with questions o 
value. An examination of the schedule will show that it is only ^ 
cases in which it is not possible to value the suit for purposes of jurisdiction, 
either by the actual value of the subject-matter or by reference to the pro- 
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visions of sections 4 and 8 of the Suits Valuation Act, and the rules under 
section 3, and directions under section 9 of the Act. 

8. There is no express provision in the Suits Valuation Act, 1887, in 
regard to the classes of suits mentioned below and they do not admit of 
being disposed of by rules under Part I, nor are they dealt with by directions 
under Part V of the AcL The valuation of such suits, therefore, must be 
left to judicial decision, as occasion arises. The suits are,— 

suits for houses; 

suits for pre-emption in respect of houses; 

suits for removal of attachment of houses; 

suits by or against mortgagors or mortgagees as such; 

suits falling under Schedule II, Article 17, clause (tv), which arc not 
provided for by the rules under section 3 or directions under section 9 or 
by section 4 of the Suits Valuation Act; 

suits falling under section 7, sub-section (x), clause (d), of the Court- 
Fees Act, and relating to property other than land. 

9 In the cases of some other classes of suits, such as those falling under 
Articles 14 and 20 of Schedule II of the Court-Fees Act, or suits relating to 
marriage and minority, the law allows no choice of the Court in which pro¬ 
ceedings must be taken. There is, therefore, no necessity, to fix any valuation 
for the purposes of determining jurisdiction, while for purposes of Court- 
fees they are sufficiently dealt with by the Court-Fees Act, 1870. 
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Value for the purpose of determining the 

Value of suit for the purpose of computing Court-fee under Jurisdiction of the Court, under the Suits Valuation 

the Court-fees Act, 1870. Act, 1887, and the Rules and directions 

made thereunder. 
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The Court- Fees Act. 


[App. 


MADRAS. 

(1) In a suit to. recover lands in ivhich there are zvells, the valuation for 
the purposes of the suit should be based on the value of the lands only and 
the wells should not be separately valued. 

(2) If an appeal is preferred by a plaintiff, the stamp fee will ordinarily 
be calculated on the claim or portions of the claim disallowed by the lower 
Court. If an appeal is preferred by a defendant, the stamp fee will ordinarily 
be calculated on the amount adjudged by the lower Court, provided that the 
parties are at liberty to relinquish a portion of their claim on expressing their 
intention of so doing in the Memorandum of Appeal. 

(3) The fee chargeable on appeal from orders under clause (<r) of sec¬ 
tion 244 of the Code of Civil Procedure of 1882 (now section 47 of the Code 
of 1908) shall be limited to the amount chargeable under Article II of the 
Second Schedule to the Court-Fees Act, 1870. 

( 4 ) Valuation in certain classes of srttts under the Malabar law. ^As the 
subject-matter of suits comprised in the classes of suits mentioned in clauses 
(&) and (c) of paragraph IV of section 7 of the Court-Fees Act, 1870, v\s., 
suits for the removal of a kamavan or ejaman or for the enforcement of a 
right as karnavan, ejaman or member of a tarwad governed by ^e Maru- 
makkatayam or Alyasantana system of law or of a Nambudari illom does 
not admit of being satisfactorily valued, the value of the subject-matter of 
all such suits and appeals in such suits, instituted or presented on or after 
the 1st day of March, 1903, shall be determined according to the following 
rules:— 

(i) The subject-matter of a suit for the removal of a karnavan or 
ejaman or for the enforcement of a person’s right as kamavan or ejaman 
of a tarwad governed by the Marumakkatayam or Alyasantana system, o 
law or of a Nambudari illom, shall, for purposes of the Court-Fees Ac , 
1870, and the Suits Valuation Act. 1887, be valued at one-third of the amount 
at which the same would be valued under the provisions of the Court- ees 
Act, 1870, if the suit were one brought by a stranger for the recovery o 
the whole property—moveable and immoveable—possessed by the tarwau or 
illom to which the suit relates. 

(ii) The subject-matter of a suit for the enforcement of a persons 

right as a member of a tarwad governed by the Marumakkatayam or A ya- 
santana system of law or of a Nambudari illom, shall, for purposes o 
Court-Fees Act. 1870, and the Suits Valuation Act, 1887, be valued at 
amount at which, if the whole of the tarwad or illom property ^ 

consent of all equally divided among all the members (including the 
plaintiff) of the tarwad or illom. the plaintiff’s share would be valued, 
reference to the valuation of the suit under the Court-Fees Act 1870, it ine 
suit were one brought by a stranger for the recovery of the whole property 
—moveable and immoveable—^possessed by the tarwad or illom. 

(Hi) In all such suits, the plaintiff or appellant shall state in the 
or memorandum of appeal, as the case may be, the amount at which valu 
the entire property of the tarwad or illom and such val^uation unless 
Court has reason to believe the valuation is not made bona fide, snaJl d 

accepted by the Court. 

THE GANJAM AND VIZAGAPATAM (ACT XXIV OF 1839) 

AGENCY RULES.- 


Valuation of Suits. 

Rule 2. (1) The valuation of a suit or appeal will be 
to the provisions of the Court-Fees Act, 1870, as amended by 
of 1922 and of the Suits Valuation Adt, 1887. The Court may adnu^t. 
without payment of institution fee, any suit or appeal other than a suit 
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liim the'Vnnr’r'' -• ^-PPoal i„s..tul«l l,v' 

l •'’« 9"“'^' may direct ,h,- recovery of the ;„no„,„ ,„' Court-fees or oV 

such portion thcrcot as the Court may deem fit. 

Jurisdiction of Courts. 

Iss . ?• . ^ Courts shall (subject to the prtnisious herein coi.taitietl) 

Nc jurisdiction to try all suits of a civil nature, exceplinjj suits of winch 
tncir cognizance is either expressly or impliedly harred. 

Rule 4. Claims to succession to or of anv- interest in the slates of 
any chiet or to any pension or grant of money or land revenue conferred 
nr made by the British or any former (iovernnunt shall not he entertained 
m any Court.^ Such claims shall be iiuinired inli> by the Agent u> the 
Oovernor or Government Agent, as the case may he. and he shall submit the 
result of the imiuiries for the or<lers of the Government who niav i)ass such 
orders as they think fit. 

—Claims to pensions and grants of mmie.v or land revenue are 
governed by the i)rovisions of (he JVnsions .\ct. .\.\HI of l«7l.) 

5. (1) Agency Munsifs shall have cognizance of suits for move- 
able or immoveable propert 3 ' not exceeding in value Rs. 50D but shall nt)t 

of any suit in which any Zemindar, Bissoyee or an>' 
Alansubdar, AIntta<lar or other feudal hill chief ma>' be coiicerne<i : 

Provided that the Agent to the (iovernor or the fiovernment Agent, as 
ine case may be, or Agency Divisional Olficer having jurisdiction ma\’ transfer 
any suit in which a hill chief is concerned if both partie- <lesire such transfer 

thereto and if the value of the suit does not exceed Rs. 500 to 
the Agency Alun.sif within whoso local Jurisdiction the cause of action has 
^^risen for disposal b\' him: 

Provided al.so tliat the Agent to the Ciovenior t»r tin- fiovcrnment Agent, 
the case may be, vvitli the sanction of the (iovernmenl, may authorise, an^' 
•Agency Munsif !>y name to lake cognizance of suits up to any amount not 
t^^xcce<Iing Rs. 3.000 in valtic. 

• (2) Suits cognizable by an .Agency Munsif shall be instituted only 
•n the Court of the Agency Afunsif having jurisdiction. 

Rule 6. VV'ith the exception firstly of suits which are cognizable by 
Agency Munsifs and sccondl.v of the suits descriliCMl in Rule 7. all suits shall 
oe instituted in the Court of the Agency Divisional Olficer having jurisdiction. 

Rule 7. Suits of a value exceeding Rs. 5.000 or for revenue paying land 
'vhich the value of the annual produce exceeds l^s. 500 shall be instituted 
•n the Court of the .Agent to the Governor, or the Government -Agent as the 
<^asc may be. 


C.—RUBES FRAMED BY THE. JUDICIAL CO.M.MLSSIONER’S COURT 

AT NAGPUR. 

(Judicial ConDuissioner^s Ciz’il Circular, Part Il-H, page 15.) 

Vali'.atio.v of SflTS. 

Under section 9 of the Suits Valuation .Act, 1887, and under the 
^ame section of the said Act as applied to Berar. the Jmlicial Commissioner 
Aviih the previous permission of the Chief Commissioner directs that suits 

C-Z-1 
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[App. 


nl the following classes shall for the purposes of the Court-Fees Act 1870 
tl e Suits Valuation Act, 1887, the Central Provinces Courts Act, 19CU, and 
the Berar Courts Law. 1905, be treated as it the subject-matter of such 

suits were of the value of Rs. 400;— . - r i 

(1) Suits for the restitution of conjugal rights, for declaration of the 

validitv of marriage, or for a divorce. 

(2) Suits for the custody or guardianship of a minor. 

(3) Suits for a declaration that an adoption is valid or invalid: 

T‘rnvidcd that if a suit for declaration that an adoption is valid or invalid 
effects a title to property, then the value of that property, if it exceed. 
Ks. 400. shall be deemed to be the value of the subject-matter of the suit. 

2 In exercise of the powers conferred by section 3 of the Suits Valua¬ 
tion -\ct VII of 1887. as applied to the Hyderabad Assigned District and 
with the’previous sanction of the Governor-General in Council, the Resident 
is pleased to make the following rules for determining the value of lar.d 

for the purpose of jurisdiction. 

I In suits for the possession of land (mentioned in section 7. para¬ 
graph V of the Court-Fees Act. VII of 1870) the value of the land for the 
nurpose’of jurisdiction shall be deemed to be as follows:— 

(1) When the land is held on settlement for a period not exceeding 
vrars and pavs the full assessment to the (iovernment a sum equal to 
ten (twelve half by amendment No. 19. dated 19-7-1924) times the survey 


assessment. . 

(2) V\“lien the land is held on permanent settlement for any period 
exceeding 30 years and pays the full assessment to the Government a sum 
equal to twenty times the survey assessment. 

(3) VN'hen the whole or any part of the annual survey assessment 
is remitted a sum computed under paragraph (1) or paragraph (2) of this 
rule, as the case may be, in addition to twenty times the assessment or the 

portion of assessment so remitted. 

(4) In other cases, the market-value of the land. 

II W'here the land falls partly under one and partly under another 
of the classes mentioned or referred to in Rule I the value of the land in 
each class shall be separately calculated. 

in. In suits to enforce a right of pre-emption in regard to land 
(mentioned in section 7. paragraph 6 of the Court-Fees Act. VII of 1870). to 
value of the land shall be computed in accordance with Rule I. 

IV In suits for specific performance of an award in regard to land 
(mentioned in section 7, paragraph 10. clause (d) of the Court-Fees Act. 
VII of 1870) the value of the land shall be computed m accordance NMtn 

Rule I. 


3 Numerous cases have come under notice in which suits for an 
injunction, for an casement, or for an account have been treated as suit> 
of which it was not possible to estimate the money value. 

Under section 7. clause (iV) (d) to (/) of the Court-Fees Act- the 
plaintiff must in all such cases state the amount at which he value, l 
relief sought and the plaint must be stamped m accordance with 

valuation. 

4 The effect of section 7, clause (viii), of the Court-Fees Act. is apt 

to be misunderstood. It seems to apply only to cases ". 
had not petitioned the Court which ordered the attachment but has p 
ceeded at once to file a regular suit. When an attachment has P 

tioned against the executing Court, and the petition has either been a 

or disallowed and a suit has been filed by the unsuccessful part> 
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Kulc 63, Order 21 of the Code of Civil Procedure, such suit is one 
declaratoi'N' decree and the plaint should therefore hear a stamp of leu 
in respect c»f the declaration or each of the declarations st)uprhl for. 


U)r a 
rupees 


5. It must be borne in mind that when two or more reliefs are asked 
for in the same suit, a separate Court-fee should be charge<l in respect of 
each relief. 


6. It is expected that careful attention will be jiaid to the (piestion of 
Lourt-fees. The stamp on all plaints should be examined, and Courts should 
satisfy’ themsehes that the right fee has been le\ied in eacli case. 


7. The following rule for <Ietermining the value of land in Central 
Provinces for purpose of jurisdiction in the suits mentioned in the Court- 
Fees Act, 1870. section 7, paragraph V' (b) has been made by the I-ocal 
Government in exercise of the i)ower conferred hy section 3 of the Suits 
Valuation Act. VII of 1887: 


In suits for possession of land mentionctl in section 7, paragraph V (h) 
of the Court-Fees Act, 1870, tlie value of land for the purpose of jurisdic¬ 
tion shal be deemed to be as follows:— 


Where the land forms an entire estate or a definite share of an estate, 
paying annual rent to Government or where the land forms part of >uch estate 
and is recorded as aforesaid and such revenue is settled, hut not permanenlly 
I 2 y 2 times the revenue so payable. 


8. In all cases in which pleaders’ fee are to be calculated upon a vnliK 
other than the value as determined for the computation of Court-fees a 
note to this effect should be made at the end of the judgment. In tlic 
absence of such note all Muharrirs attached to Civil Courts wlio arc cntrushvl 
with the drawing up of decrees are strictly prohibited from calculating 
pleaders’ fee otherwise than on the value as determined for the computation 
of Court-fees. 

, In suits by a mortgagee, to foreclose the mortgage, no note need he 
recorded. The pleaders’ fee should be calculated in the plaint as due under 
the mortgage. 


RULES FRAMED BY THE OUDH CHIEF COURT. 

In supersession of notification No. 7/9, dated June 18, 1889, the Chief 
Court with the previous sanction of the Government, hereby under section 9 
of the Suits Valuation Act. directs that the following classes of suits shall 
be treated lor the purpose of the Court-Fees Act. 1870. and of the Suits 
Valuation Act. 1887, as if their subject-matter were of the value hereinafter 
stated :— 



(0 Suits in which the plaintiff sues the other party to an alleged 
marriage, cither alone or with other defendants, for restitution 
of conjugal rights •• •• \alue Rs. 100. 


(»0 Similar suits to establish, 
age 

fill) Suits to establish a right to 
eluding guardianship for 
minor 

(iV) Suits to establish or annul an 
tomary right of an heir 


annul, or dissolve a marri- 

vahie Rs. 200. 

the custody or guardianship fin- 
the purpose of marriage) of a 

value Rs. 200. 
adoption or appointment by cus- 

value Rs. 400. 


Value. 


(a) for the purpose of the Court-Fees Act, 
suits of class (0» Fs. 100. 
suits of classes (ff) and (m). Rs. 200. 
suits of class (jV). Rs* 400. 
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(b) For the purpose of the Suits Valuation Act, 1^7. such sum 
exceeding Rs. 500 and not exceeding Rs. 2,000 as the plaintiff sha speci y 

in the plaint. 

Explanation. 

(1) Classes (0 and (ii) do not include petitions under any special Act 

relating to the dissolution of marriage. 

(2) Class (iiO does not include proceedings under the Guardians and 

Wards Act (VIIT of 1890). 

II Suits for declaration that an alienation of immoveable property made 
hv a person alleged to have only a restricted power of alienation become, 
void on such person’s death or after some other determinate period. 

Value. 

(а) For the purposes of the Court-Fees Act, 1870, as determined by 

that .A.ct; . , . . loo-?. 

(б) For the purposes of the Suits Valuation Act, loo/. 

(11 When the alienation is by a written instrument whmh declares 
the value of the interest purporting to be created, or the consideration to 
which the alienation is made, such value or amount; 

(2) In other cases, the market-value at the date of institution of the 
niit of the property alienated, subject in either cases to the Provisions o 
Part I of the Suits Valuation Act. 1887, and of the rules m force under the 
«iaid part, so far as those provisions arc applicable. 

HrA/aiia/ioM.—When the property alienated is right of 
land the value shall be deemed to be half the value of the land discharged 

from such right of occupancy. 

in Suits for account only, not being suits for such amount as may 
be found due on liquidation of accounts, and suits for ac^unt and adminis¬ 
tration as described in Order 20, rule 13 of the Code of Civil Procedure. 

Value. 

(a) For the purposes of the Court-Fees Act, 1870, as determined by 

that Act. , . 

ffo) For the purposes of the Suits Valuation Act, such amount exceeu- 

ing Rs. 100 and not exceeding Rs. 500. as the plaintiff may state in the 
plaint. 

IV Suits for declaration (whether or not an injunction or damages be 
also claimed) thatJ any of the following rights exists or does not exist. 

namely— 

a right of way, 

a right to open or maintain or close a door or window or a dram or 
a wanter-shoot (parttala'), 

a right to or in a water-course or to use of water, 
a right to build, to raise or alter or demolish a wall or to use an 

alleged party wall or joint staircase. 

Value. 

(а) For the purposes of the Court-Fees Act, 1870, as determined by 

that Act; loo*? 

(б) For the purposes of the Suits Valuation Act, 1887, 

rn if damages are not claimed, such amount exceeding Rs. 100 ar.a 
not exceeding Rs. 500, as the plaintiff may state in the plaint. 
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^^ 100 ^ damages arc claimed, the amount of such damages increased 

^vhich the plaintiff in the plaint seeks to set aside an award 

and applications to file m Court an agreement to refer to arbitration or in 

award in a matter referred to arbitration without the intervention of a 

Court under paragraphs 17 and 20 of the Second Schedule of the Cod. of 

Civil Procedure. When or in so far as the award or the agreement relates 
to property: 


Value. 

(<j) For the purposes of the Court-Fees Act, 1870, as determined bv 
that Act. 

ih) For the purposes of the Suits Valuation Act. 1887, the market- 
value of the property in dispute, subject to the provisions of Part I of the 
Suits Valuation Act, 1887, and of the rules in force under the said part, 
so far as those provisions are applicable. 

VI. The foregoing rules are subject to the following explanation :— 

Subject to Rule III, a suit falling within any of the above dcscripticms 
shall not be deemed to be excluded therefrom merely by reason of the plaint 
seeking other relief in addition to that described in any of the foregoing 
rules. 


Value of Suits .—In cases where the rules made b^' the chief Court under 
section 9, Act VII of 1887 (see the preceding rule), modify the provisuns 
of the Court-Fees Act, VII of 1870, the former must be fonowed. Those 


cases are given below:— 

Oudh Rules. 

(0 For establishing, annulling, or 
dissolving a marriage, Rs 200— 
Rs. 15. 

(«) For custody or guardianship of 
a minor, R. 200—Rs. 15. 

(i»i) For annulling an adoption, Rs 

400—Rs. 30. 


Court Fees Act. 

Schedule II, Art 17, vi. Where it 
is not possible to estimate at a money- 
value the subject-matter in dispute, 
Rs. 10. 

As above Rs. 10. 


Schedule II, Art. 17, v. To set aside 
an adoption, Rs. 10. 
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ABANDONMENT OF CLAIM 


—in appeal,— 

—by appcllanl 
—in suit,— 


to it 


uilhiii Court-Ice — S. 


•open to a party at initial sla^e^ of a sui*,—S. 1'). 


10. 450. 309. 
450, 398. 


ABATEMENT OF RENT,— 

suit for,—See L.-VNOLOKl) AXT) THX.WT.—also see S. 7 (xi) (f). 

431, 379. 

ACCOUNTS 

See .ADMUNISTK.ATION SUIT: 

and administration,—Ss. 7 (4) (f), 11. 165, 109. 

and inspection of books-—Declaratory suit lor, 163, 167. 

as additional relief.—287, 251. 

as conseciuential relief. 163, 107: 287, 252. 

as substantial relief,—S. 7 (4) (f). 287, 251, 252. 

Books of.—Declaratory suit for inspection of.—163, 167. 
Declaration of liability, in suits for,—287, 251, 252; Sch. II, Art. 
17 (iii) . 914, 092. 

Final decree, in suits for.—.Appeal from. 303, 273. 

Nature of a suit for-—287, 251, 252. 

• Preliminary decree, in suits for,—97 (3), 121. 

Suit for,—See S. 7 (4) (f) ■ 250. 

—.Appeal from a prcliminry decree. (A) by plaintilY,—299, 267; 
(B) by defendants,—300, 268. 

_Appeal from a preliminary decree, where the subject-matter of 

appeal is different from that in suit, 302, 272. 

—Appeal from a final decree, 303, 273. 

—Classes of,—288, 252-254. i n . j 

—Combined or separate appeals from preliminary- and final decrees 

in.—305, 276. 277. . . 

Decree beyond pecuniary jurisdiction in . 294, 2)2. 

—Defendant appealing against preliminary decree in.—300, 268. 269. 
Final decree in—, .Appeal against, 303, ^/3. 

Forum of appeal in—. 304, 

partition, and accounts.-"“S. 17. 600 (1), Ml. 

partnershii)—, Valuation of,—88, IKT 
redemption after taking of—, 363, 334. 

VALUATION FOR COURT-FEF. _ 

—approximate or tentative value. 290, 

—arbitrary valuation by plaintiff.—291. 2.^6; also 54 (3), 67. and 

97 (3), 120. 
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ACCOUNTS—(Co»/c?.) 

Suit for,— {Coiitd.) 

—in appeals. General Observations.—295, 264. 

VMUXTIOX FOR JURISDICTION; also see SUITS VALUA¬ 
TION ACT. S. 8. 

_Tclentitv of valuation for Coii.T-fec. and jurisdiction.—292, 2o9; 

32, 749. 

—Tentative and actual value,—Jurisdiction to entertain, and decree 
claim distinguished.—293, 261. 

VALUATION IN APPEALS,— 

—Appeal against a final decree,—303, 273. 

^.Appeal from a preliminary decree, 299-301; 267-273; also see 
85, 104. 105 and 484-488, 424-127. 

Suit on—, 

suits for monev, involving taking of accounts.—See S. 7 (i), 
also see S' 7 (4) (f) . 289 (1), 254. 

ACCOUNTANT-GENERAL, 

of High Court at Fort St. William. Sec HIGH COURT: 36, 576. 
ACT,— 

Sec Agra Tenancy—, 1926. 

See Bengal Alluvial Lands—, 

Sec —Civil Courts—, 

Sec Tenancy—. 

Sec Bombay Regulation. 

Court-Fees, 1870, 

—.\mending. and consolidating.—1, 2. 

—.Antiquated, and deficient,—337, 309. 

—.Application of. in Aden.—3, 3. 

—begins without a preamble,—1, 1, 

—clear words of. must be followed.—7 (2), 15. 

—Commencement of,—S. 1. 1. 

—Construction of, rules as to—, 7 (8), 20. 

—Criticism on provisions of,—13; also S. 3, 17, 31. 

—Defective drafting of,—7 (1), 14. 

—Extent of the,—1, 1. 

—Fiscal, and taxing enactment,—1, 2; also see 54, 65. 

—not a weapon of technicality,—7 (4), 16. 

—Objects of,—1, 1. 

—Preamble,—begins without a,—1, 1. 

—Retrospective operation of the,—5, 4. 

—Schedules to,—See Schs. I, II, and III, 1, 1. 

—Scheme of the—, 6, 10. 

—Scope of,—1, 1. 

—Title of—, 1, 1: and 2, 2. 

See Devolution, 

Guardian and Wards, 

,. Indian Companies, 

., Indian Divore, 

„ Indian Succession, 

,, Land Acquisition, 

,, Madras Civil Courts, 

,, Madras Estates Land, 

., Madras Forests, 

., Madras Hindu Religious Endowments, 

Mamlatdar's Act (Bombay), 

„ Native Converts Marriage Dissolution, 

„ Parsi Marriage and Divorce, 

„ Religious Endowments—, 1873. 
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ACT—(Co/j/rf.) 

See Specific Reliefs,— 

Suits Valuation,— 

ACTUAL VALUE 

^-of a suit.—Suits \'ahiation Act. S. 1. 8, 729. 

ADDITIONAL COURT-FEE 

—Decree for mortgaRo when executed on payment oi'. 61, 84. 83. 

—Default in payment of—S. 12 (2). 530, 456. 

not levied on excess amount found due to plaintiff in appeal.—61, 83. 
Powers of Chief Controlling Revenue Authoritv to lew,—S. 19-E. 648. 

543. 

Revision from order demanding—. S. 12 (1). 500. 440. 


ADDITIONAL RELIEF 

Suit for possession as—, S. 7 (v) . 310, 281. 

ADEN, 

Act in operation in—, 3, 3. 

AD INTERIM INJUNCTION 

—is consequential relief,—S. 7 (iv) (c) . 137, 154 and 164, 167. 

ADJOURNMENT 

—of an Income-tax appeal,—Application for. Sch. II, Art. 1. 838, 0:'l. 

ADMINISTRATION 

—and accounts, suit for,—Ss. 7 (iv) (f), 11. 165> 169. 

—as consequential reIiel.--S. 7 (iv) (c). 165 (3), 168. 

bond,— Duty on,—652, 545. 

—of estate.—Declaratory suit asking for,—165 (3), 168. 

suit, claim after a preliminary decree for administration. 165, U)8. 

—collection of Court-fee on.—S. 11- 
—falls under S. 11. Court-Fees Act—461, ^ 

—falls under S. 7 (4) (/), Court-Fees Act,-288 dO. 2.-4^ 
—not a suit for possession of .mmovcable property.--165 16'). 

—Suits Valuation Act, S. 8. .ipphcs to an—. 54 (3), 67. 

ADMINISTRATOR,—Sec EXECUTOR. 

ADOPTION 

1. Suits to declare valid, or invalid, 

-suit for declaration of T Art^^'w (iff)' 

173, 170-173; also 933, 702; ami see Sch. II. Art. 17 (in), 

17'? 172* 915. 693; and 933, 702* . tr ^ 

l/j, 1/^, yA , adoption shall not aff.ct 

—su t for declaration ot . TT Art 17 fiii^ 915 

plaintiff's reversionary rights.-Sch. II. Art. 17 (iii). 915, 

. .1 *• « tliat adoDtion is valid, or invalid,—valuation 

—su t for declaration that aaopuon . SUITS 

for Court-fees and jurisdiction 167, I70, also sec 
VALUATION ACT. S. 8.-34. 750. 

2. Suits to establish,—" • , • , 

suit to establisl. adoption i-dcpeudently ot cla.m to propertr,- 

Sch. II, Art. 17 (V). 170,172. 

3. Suit to set j to recover property,-S. 7 (iv) (c). 

I* 7 iri‘ 72 ■ 173 173 ; Sch. II, Art. 17 (v) . 931, 701; and 933, 

702.* 

C—Z-2 
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adoption— iCoiitd.) 

4 Valuation for jurisdiction, in suits rclatinp: to adoption, etc. : See 
VALUATION OF SUITS. 

AD VALOREM FEE, See Sch. I, Art. 1. 

See TABLE OF RATES. 

agency rules,— 

framed under Act XXIV of 1839,—Reference to High Court, ad valcrcvi 
fee, 22, 35. 

AGRA TENANCY ACT (III OF 1926). 

Civil Procedure Code. Order 33. not applicable to proceedings under—, 
47 (iii), 60. 

S. 170,—Fourth Schedule,—4, 4. 

S. 177,—Rejection of plaint under—, not a decree; 507, 440. 

agreement in writing 

Stating a ([uestion for the t)pinion of Court.—Sch. II, Art. 19. 716. 

ALLAHABAD HIGH COURT,— 

See S. 7 (iv) 85, 103; S. 7 (iv) (b). 109, 128; and. 127, 147; S. 7 

(iv) (c). 169, 171; 191, 186; 204, 194; 215, 200; 223, 209; S. 7 

(iv) (d) . 281, 244 ; 282, 246; S. 7 (ix) . 367, 336; 376, 340; S. 7 

(x). 398,358;S. 11. 472,415;S. 12. 496 , 430 ; 509 , 440: 530, 

456; S. 13. 550, 470; 564, 478; Sch. II. Art. 17. 899, 681. 

ALIENATIONS, 

.\ppeal by transferee against decree declaring alienations invalid,—Sch. II. 
Art. 12-A. 916, 695. 

Suit by a co-parcener in joint Hindu family challenging—Sch. II, Art. 17 
(iii). 916, 693. 

Suit by reversioners of a Hindu widow, for declaration concerning.—Sch. 
I'l, Art. 17 (iii). 916, 693. 

Suit by son of a Zemindar contesting,—Sch. II, Art. 17 (iii) - 916, 

693. 

ALTERNATIVE RELIEF,— • 

Court-fee, for,— 

Covirt-fec in respect of relief of higher value,—55 (4), 73. Also sec 
311,281. 

Court-fee or relief carrying higher fee.—55, 74. .\lso see 311, 281- 
Different causes of action, with alternative reliefs,—S. 17. 599, 

507. 

Jurisdictional value. 

Section 17 applied to determine,—599, 507, 508. 

AMBIGUITY 

Decided cases as aid to interpretation, 7 (11), 26. 

in text of written law,—CONSTRUCTION OF STATUTE,—7 (10). 22. 
Previous legislation referred in cases of—, 7 (11), 26. 

AMENDING ACTS, See APPENDIX: 

Sec Assam Court-Fees (Amendment) Act II of 1922. 

Assam Act III of 1932: Ap[>cndix (pp. iii to xvi). 

„ Bengal Act VI of 1922: Appendix (p. xvii). 

„ Bihar and Orissa Act II of 1922: Appendix (p. xvii). 

„ Bombay Act II of 1932 : Appendix (p. xxiii) . 

„ Central Provinces Act I of 1923: Appendix (p. xxxv). 
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AMENDING ACTS. See APPEN'DIX— 

See Madras Act \’ of 1922: Af'f'cudix (j). xxxix). 

„ Madras Hiinlu Religij)\is Endowments .\ct 11 of 1027: . Iix 
(p. liii). 

„ Matlras Civil Courts Act III of 1873: Af'f'cndix (p. 1\) , 

„ Matlras City Civil Courts Act \’II of 1892: A/"‘f'rndtx (p. Kii). 

,, Madras City Civil Court and Presidency Small Cau'cs Courts, 
(Amendment) Act V of 1916: Af'f>ciidix (p. lix). 

„ Punjab Act- \'II of 1922: Af>;>i'iidix (p. lix). 

,, United Provinces Act 111 of 1932: A^f'cndix (p. Ix\). 

Effect of, on application for review—783, (>2I. 

Postponement of.—5, 5. 

Retrospective elTcct of—. 5, 4-10. 

AMENDMENT, OF PLAINT,— 

Remand directing—, S. 13. 560, 47.-'. 

AMOUNT OR VALUE OF THE SUBJECT-MATTER IN DISPUTE 
—710, 580. 

ANALOGY,— 

Fiscal statute not applied by—. 165, 169. 

ANGUL, sub-division.—.\ct extended to—, 3, 2. 

ANNEXURE A. —See ScHF-DL'l.i; 111. 

to form of valuation under S. 19-1. 719. 
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ANNEXURE B,— 

Schedule of debts, under S- 19-1. 720. 

ANNUITY, _.Arrears of—, suit to recover, is money suit.—67, 93. 

-Arrears of—, suit to secure sum certain.—S. 7 (i) . 60, 83. 

Claim for payment of,—Valuation of suit, 174, 1 ^ • n /• \ / \ 
Declaration of right to receive, and for arrears, b. 7 (iv) (c). 

174 

Declaration that plaintiff is owner of Toda Ctras Uok—S. 7 (iv) (c). 

174, 173. 

Defined,—67. 93. 

Future—, Declaration of right ^ 

Probate fee in respect of,—Sch* Ch (iO - t • 

Suit for declaration of right to,—Valuation 

Suit to recover,—Valuation for appeal to I rivy Council. 69, ^ 

Vklue of.—Market-value, and not ten limes yearly pavmcnt. 632, .■>30. 

APPEAL,— 

e^s^o...u round ... 

un^^'L=^d 5^<,uisi.ion Act,-S. 8. 437. 438. 38d . a,,o 

againsTch'a^kfdad'fLssmcn., under Ac. XX of 1850.-S. ^ 

against conditional decree in suit for possession.-Sch. II. Art. 17 (vi). 

946 (7), 713. ^ .. 

against decree. Sec Sch. I. Art .1; also sec Sch II. Art ,11. 877. 6r2 
—against ^°»ditionai decrees Sch. I, A^^,^ ^ 

~'"-Xr;r?;r^tlerpti:uA>f .nortgage, Sch, II. Art, 17 (vi). 

946 (8). 714. 
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APPEAL—(Co»//rf.) 

against decree— (Coutd.) 

— decree. Mesne profits claimed antecedent to suit,—61 86 

— against final decree, in suit for accounts,—S. 7 (iv) (f) . 300, 270. 

and 303, 273. 274; also see 304, 275: Sch. II. Art. 11. 870, 667. 

— against instalment decree, in money suits,—See S. 7 (i). 61, 86-89; 

also see Sch. I, Art. 1. 

—against mode of execution of decree, Sch. II, Art. 17 (vi). 946 (1), 

712. 

—against mode of partition,—Sch. II, Art. 17 (vi). 936, 703. 

—against order for redemption, Sch. I, Art. 1. 746, 605. 

—against orde^of dismissal of suit,—S. 10. 451 (3), 395. 

—:igainst order rejecting plaint as a decree,—Forum of appeal.—451 

(3), 395. 

—against part of claim decreed,—Sch. I, Art. 1. 712, 582. 

—against part of decree in a suit for redemption,—383, 347. 

—against personal decree.—liable to Court-fee on amount claimed <ir 
disputed,—Sch. I, Art. 1. 745, 604. 

—against portion of the decree—Sch. I, Art. 1. 762, 611. 

—against preliminary and final decree in suit for account,—S. 7 (iv) 
(f). 299-306, 267-278. 

—against preliminary and final decree in suits on mortgages,—Sch. I,. 

Art. 1. 763, 612; al.so sec S. 7 (ix) . 384, 349. 

—against preliminary decree,—refund of fee not allowed,—538, 461. 

—from decree directing delivery of property under O. 21, R. 98, C. P- 
Code.—Sch. I, Art. 1. 724, 591. 

—from decree in suits for compulsory registration of documents,— 
Sch. II, Art. 17 (vi). 945, 711. 

—from decree in suits for foreclosure,—S. 7 (ix) : —valuation,—S. 7 
(ix), 375-382, 340 to 346; also see Sch. I, Art. 1. 764, 612. 

—from decree in Interpleader Suits. See INTERPLE.A.DER: Sch. I, 
Art. 1. 736, 601. 

—from decree in suits between landlord and tenant. See L.ANDLORP 
AND TEN.\NT. S. 7 (xi) . 418, 368, 369. 

—from decree in suits for mesne profits. Sec MESNE PROFITS. 
Also sec Sch. I, Art. 1. 

—from decree in suits for money,—S. 7 (i). 61, 83-89. 

—from decree in suits on mortgages,—S. 7 (i) . 61 (4), 86-88: also 

see Sch. II, Art. 17 (vi) . 946, 712, 713. 

—from decree in suits for partition,—Sch. II, Art. 17 (vi). 936, 

703-706. 

—from decree in suits for possession,—See Sch, I, Art. 1. 

—from decree in suit for pre-emption.—S. 7 (vi) . 345, 321-324. 

—from decree in suit for redemption,—S. 7 (ix) . 375-382, 340-347. 

—from decree in suits for specific performance, S. 7 (x) . 408, 363-364. 

—from decree in suits to set aside summary decision,—Sch. II, Art. 17 
(i). 897-902,680-684. 

—passed under para. 21 (2), C. P. Code,—Sch. I, Art. 1. 723, 590. 

against orders,— 

—absolute for foreclosure or sale,—Sch. II, Art. 1. 837, 651, 

also see 744, 604. ^ 

—allowing redemption of mortgage,—Sch. II, Art. 17 (vi) . 946 
(4-6), 713. 

—as to costs,—Sch. I, Art. 1. 727, 595. 

—<leciding a preliminar>’ issue,—Sch. II, Art. 11. 880, 673. 

—for final decree,—Sch. I, Art. 1. 743, 604. 

—directing abatement of suit,—879, 673. 

—disallowing objection in execution,—61, 84. 

—dismissing a suit for foreclosure,—Sch. I, Art. 1. 376, 31. 


Srnj He r-IxDKx. 


cox N 1 


APPEAIrf—((. ontd.) 

against orders, — (Cinud.) 

—filing award—Sch. II. Art. 11. 723 and 872, 589 and ^,70. 

— ror restitution under S. 144. C. J’. Code,—Sch. I, Art 1 729 

870 (6), 591. 068. 

—granting or refusing [.robate. See I’ROH.M'K, 841. (>55. 

—marshalling securities in mortgage,—Sch. II, Art. 17 (vi). 946 

(4-a). 712. 

—not having the force of a decree.—Sch. II, Art. 11. 066 Cf 

Sch. I. Art. 1. 724, 590. 

—<»f Civil Ctuirt on reference bv Collector.—Sch. II, Art. 17 (vi) 
946 (12), 714. 

—of remand,—Sch. II, Art. 11. 876, 672. 

—of single Judge on Original Side of High Court,— 31, 41. 

—refusing to file award.—Sch. II, Art. 11. 872, 670. 

—refusing to proceed against surety.—Sch. II, Art. 11. 874, 6/1. 

*—rejecting apportionment of comiHn>ation.—Sch. II, Art. 11. 

883, 673. 

—rejecting application to set aside ex f'<ir/c decree.—Sch. II, Art. 11 
872, 673. 

—rejecting leave for further appeal under I.elters I’atent.—Sch. II, 

Art. 11. 881, 673. 

—rejecting memo, of appeal,—Sch. II, Art. 17 (vi). 946 (2), 

712: also 507, 437. 

—rejecting plaint.—512, 442; 507, 437. 

—relating to compensation, S. 8, 379, .'•89. 

—setting aside an award,—Sch. II, Art. 17 (vi). 946 (10), 71-1. 

—to obtain measurements of lan<l, — Sch. II, Art. 11. 884, (>7-l. 

—to re-admit a case,—Sch. II, Art. 11. 875, 672. 

—under Bengal .-Mliuial Lands .Act. S. 5,—Sch. II, Art. 17. 946, 

714. 

——under Bengal Tenancy .Act. S. 108 (3).—Sch. II, Art. 11. 886, 


674. 

—under Civil Procedure Code. See C. P. CODK; also see Sell. II, 
Art. 11. 871. 669; 870. 668. 

—under Companies .Act.—Sch. II, Art. 11. 873, 671. 

—under Guardian and \\ ar<Is .Act. S. 47. See Sch. II, Art. 11. 
—under Aladras Forest .Act, Sch. II, Art. 11. 887, 674; Sch. II, 

Art. 17 (vi). 942. 710. 

—under Madras Land Estate .Act,—Sch. II, Art. 17 (vi). 943, 711, 

—under Malabar Tenancy .Act,—Sch. II, Art. 11. 885, 674. 

—under O, 21. R. 50, C. P. Code. Sch. I, Art. 1. 724, a91. 

—under Registration Act.— . ,, 

—under Succession Certificate Act.—Sch. II. Art. 11. 888, 6/L 

as to question of category. lies under S. 12, 31, 41. 

before High Courts.—Mode of determining fee prescribed m Ch. II oi 

the Act,—56, 75. 

by co’-sharers. against award under Land Acquisition Act. S, 8. 433 

(3), 382. 

by Cro 7 e«.—against award under land acquisition.-S. 8. 433, 381 ; also 

928, 700. 

by person claiming, compensation under land f 381. 

by defendant, in a suit for account,—Sch I, Art 1. 730, .-•99. 

by defendant,—in a suit for redemption.—382 (4), .W/. 
by plaintiflF. in a suit for redemption,—382, 340. 

bv plaintiff whose claim is o'u tt a «. tn 

consolidation of—. Sec CONSOLIDATION. Sch. II, Art. 10. 8G6, 

666 ; S. 17. 603, 513. 
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appeal— (Contd.) 

Court-fee in,—See COUKT-FEE. 

—claim for improvements in a suit for ejectment, 321, 289. 

_Decision by Court on question of valuation not appealable,—507„ 

440. 

_Declaratory decree subject to payment of a certain amount.—321, 

290. ' - oon ■■ 

_Declaratory decree in suit for possession,—321, 289. 

_Decree directing redemption on payment of a certain amount, 321, 

289. 

_Decree for larger amount than Court-fee, 61, 8 d. 

_Decree for possession of land on payment of a sum of money, 321, 

289. ■ ^ ^ ^ 

_not chargeable on interest from date of grace to hearing oi 

appeal.—61, 85. 

_Pre-emption appeal by vendee—Defendant for sum of money clis- 

alloNved.—321, 290. 

—suit for accounts.—S. 7 (iv) (f). 295, 264-265. 

Piswissal in default oi payment of costs of paper book—.Application 
for restoration,—Sch. II, Art. 1 Cd). 841, 653. 

Dismissal in default of payment of initial deposit—Application to re¬ 
admit.—Sch. II. Art. 1 (d). 841, 653. 

Distinct subjects in,—S. 17, 597, 498-501 ; also see S. 600. :'09-ol2. 

_for expunging unnecessary finding,—Sch. II, Art. 17 (vi). 

946 (13). 714. , T ^ 

from decision of District Judge awarding compensation under Lana 

Acquisition .Act,—Sch. I, Art. 1. 929, 700. 

for costs.—See COSTS; and SCH. I, ART. 1. 
for interest,—See INTEREST; and SCH. I, ART. 1. 


Forum of 

_Decree beyond Court’s limit of pecuniary jurisdiclion,—294, 262. 

—determined by value of original suit,—7. 

_from decree in suit for account,—S. 7 (iv) (I). 304, 274-276. 

_in land acquisition cases,—S. 8. 433, 381, 382. 

—in pre-emption suits,—S. 7 (vi). 345, 321-324. 

_in suits for mesne profits,—S. 11. 484-488, 424-427. 

Future interest in,— 

See INTEREST. 

Court-fee on amount from date of suit to date of decree, 58 (7),^8U. 
Suit for sale on mortgages,—Sch. II, Art. 17 (vi). 946 (3), 71 — 


Hearing of,— 

_Question of Court-fee raised on hearing,—32, 43. 

Income-tax,— Application for adjournment of,—Sch. II, Art. 1. 833, 

in connection with awards,—Sch. I, Art. 1. 723, 589. 

In forma pauperis ,—See PAUPER and SCH. II, ART. 3. 
in Interpleader suit,—-Sch. I, Art. 1. 736, 601. 

in mnnev suit.— ad valorem fee on amount to be charged against pro- 
perty.-61 (4), 86. See S. 7 (i). 61, 83-89; also 733 600 

_ against decree fixing instalments.—61 (2), 86; also 61 (7), ©y. 

also 733. 600. .... 

_ t)y defendant denying liability for cesses,—61 (5L 

_ no Court-fee on interest pendente life. —61, 84. 

_[ on the basis of mortgages,—61 (3), 86. 

_ on hypothecation bond,—61 (4), 87. 

—, several defendants,—Sch. I, Art. 1. 735, 600. 

_* valuation of future interest unnecessary',—61, 85. 



APPEAL*—(C <►/(/</.) 

in mortgage suit.—Sch. I, Art. 1. 728, 597. 

—b 3 ' (lofcjulants, that nuirl^aijc not binding against their share.— 
V'alnation.—61 (4), 87. 

claiming c.xcmption of properties from liability—\'aIiiation,—61 
, (4). 87. 

Exemption ul propertv' from charge,—61 (4), 88. 

Exoneration of property from liability under tnorlgage decree — 
61 (4). 88. 

No Court-fei* on itPerest poidcntc tile, —61, 84. 


in partition suit,—See ScIk II. .\rt. 17 (:7): 

—against mode of partition.—Sch. II, Art. 17 (vi) . 112, IdO, 131 ; 

also 936, 703. 

—\*alnation for C<nirl-fee.—124, 145. 

in probate proceedings,—See l*UOH.\TE : 

Sch. I, Art. 11. 815, 036: Sch. II, Art. 1 (d) . 841, 055. 

in suit for declaration,—Sch. II, Art. 17 (iii) . 926, 698. 

in suits for possession, 341, 315; also 747, 605. 
in suits for pre-emption,—S. 7 (vi). 345, 321-324; also 753, 607. 

in suits for redemption, S. 7 (ix) . 375-382, 340-347; also 728 (5). 

597. 


insufficiently stamped,— 

Civil Procedure Code S. 149, effect of—456, 399. 
■^—distinguished from insufficieiilly stampe<l plaint, S. 4. 23, 3>*. 

—Discretion to allow making up of deficiencj, 44, ^3. 

—extension of time for payment of deAciency—S. 6. 45, cL . 

—invalid.—691, 37. 

—no power to reject.—694, 571. 

—Rejection of.—S. 4. 23, 37: also see S. 6. 45, ; 507, 43/. 

Land acquisition,—S. 8,—Sch. I, Art. 1. 720, 5S6. 

Letters Patent. Sec LE'ITEKS PA 1 ENl. 

Memorandum of— Sec MEMORANDUM OF AP1>EAL. 

—against an order in probate proceedings—837^ 651. 

—Bonafide mistake in valuation excused.—691. d67. 

—Court-fee on—. No reference to High Court.—524, 4?^. 
—deliberately understamped, not 

—Fee on. refund when justified,—S. 13. 538, 460. 

—filed in High Court,—S. 13 (1). 

—in redemption suits—Sch. I, Art. 1- ( ). ■> 

— in suits for account —Sch. I, Art. 1. . tt Ar-t it 

— in suits to alter or cancel a revenue entrj, Sch. II, Art. 17 

—in suits to set aside distraint proceedings.—Sch. I, Art. 1. 

593, 

_in suits where money value not possible to estimate. Sch. II, 

—in^inVs tJ a^he^ or set'aside a summary decision,—Sch. II, Art. 
—in suits to establish or disprove riRhl of occupancy,—Sch. II, 
—intuits*to obtain declaratory decree without consequential re- 
—in suiiTo obtain’possession undlr Mamlatda^’s .-Vet 656 
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appeal— (CoHtd.) 

Memorandum of— (Contd.) 

_in suits for specific performance,—valuation,—S. 7 (x) . 408, 

363-366. 

—is a document.—22, 34. , , i 

_no valid presentation without copy of order properly stampea, 

691, 567. , 

_not properly stamped.—decree up to limit of Court-tee. 456, 39^. 

_not received unless properly stamped.—S. 4. 25, 38. 

_Presentation of insufficiently stamped—, S. 4. 23, 36. 

_Rejection of. for insufficient stamp,—.Appeal against order 

Sch. II. Art. 17 (vi) . 946 (2), 712; also sec S. 4. 23, 37: 

694, 371 and S. 6. 45, 55. 

—scheme for taxation—11 and 12 also 53, 65. 

_to High Court, against order of District Judge granting or 

refusing Letters of-Administration—Sch. II, Art. 1 (d). 841, 

_to High Court, under Bengal Tenancy .Act, S. 108 (3),—Sch. II, 

Art. 17 (vi). 946, 714. , 

_to High Court, question of valuation decided by Taxing Omcer, 

32. 43. o u tt 

_to special judge in proceeding for settlement of rents,—Sch. 11, 

Art. 1 (b). 839, 652. 

_treated as a proceeding in suit.—S. 13. 540, 462. 

—under agency rules,—22, 35; 27, 39; 37, 47. 

_valuation in appeal,—gross negligence not condoned,—691, .W. 

Objection in, as to sufficiency of Court-fee.—521, 449. 

On reference, by Government of India, under Agency rules,—22, 35. 

Partial relief claimed in—, Sch. II, Art. 17. 896, 680. 

Pauper._Order 33. I'ule 1. Civil Procedure Code.—S. 6. 47, 57. 

Petition of—. Star .1 Duty on.—5, 6. 

Question as to category of suit,—S. 12. 506, 437. 

Reduction of claim in—, Sec ABANDONMENT. 69, 94. 

Reiection of insufficiently stamped—, S. 4. 23, 24, 37, 38: S. 6. 45. 

55; also see Sch. II, Art. 17 (vi). 946 (2), 712. 

Restoration of appeal.—Application for, See SECOND .AI*PLICATiON. 

See SECOND APPEAL. 

.^Separate—, Sch. I, Art. 1. 714, 583. 

‘Suit”, not used in contradiction to—. 379, 343. 

—, whether includes—, Ss. 9, 10, 11. 448, 392. 

«;ubiect-mattcr in dispute in—, Sch. I, Art. 1. 740, 602. 

Valuation in-. See VALUATION IN APPEAL S. 7 (iv) (f). -.05. 

276; S. 7 (v) (e). 341, 351; Sch. I, Art . 1. 717 a84. 

Valuation of relief sought in—, to be stated by plamtiff.—S. 7 tiv; 

(f). 96. 115. 

—vested right of—, 5, 6. 

_where no compensation allowed,—S. 8. 437, 386. 

appellate court,— 

Decree of—, 

Review of—, Sch. I, Art. 5. 777, 619. 

Action suo motn by—, for protection of revenue.— S. 12. 523, 4ol. 

Dut>' of—, to protect revenue,—S. 12. 522, 450; also see 489, 

Jurisdiction of—, 

to act in the interests of revenue,—529, 455. 



SuBJECT-InDIiX. 


ccxxv 


APPELLATE COURT—(Contd.) 

Power of—, 

cannot remand case of one set of appellants only.—561, 4/6. 
not bound by decision of Court below as to proper stamp diit\ on 
plaint,—683, 570. 

not bound to accept an insutbeientiv stamped memo, of appeal,— 
691, 567. 

same as conferred on Court of original jurisdiction,—691, 567. 
to allow deficiency in Court-fee to be made up,—S. 10 (ii). 454, 

397. 

to collect deficient Court-fee in subiwdinate Courts,-—S. 12 (2),— 
S. 6. 39, 49. 

to protect interests of revenue,—S. 12, 489, 427 ; also see 522, 450. 

under S. 12 (2), Court-Fees Act,-—519, 448. 

APPELLATE JURISDICTION 

of High Courts,—Fees on documents filed, etc..—S. 4. 32, 42. 

APPENDIX I. 

Amendments and repeals in Court-Fees Act, 1S70. p. (/). 

appendix II. 

See Amending Acts. 


appendix III. 

See REDUCTIONS AND REMISSIONS OF COURT-FEES. 
A: Rules hy the Governor-General in Council. (Ixxii). 

appendix IV. 

Rules relating to process, and process-fees, (cxvni). 

application,— 

against orders under S. 476. Cr. P- Code.—Sch. II, Art. 1 (d). 841. 

by auction-purchaser for sale certificate.—Sch. II. Art. 1. 838, 6:^2; 

also see 37, 47. . 

by Collector as to valuation in probate cases.— 659, :)4;. 
by co-sharers,-for registration of name n.th Collector,-Sch. II, 

by judgment-debtor for compensation under S. 144, C. T. Codo.-870. 

by L^bardar for warrant against revenue defaulter,—Sch, II, Art. 1 

by Clde/^fo British Court,— chargeable with fee.—37, ^ 

by person holding claim on property attached m execnt.on,-Sch, II. 
by whre;s^o?^r;tufn';f'dtcnments,-Sch. II. Arc K 838, 652. 

by witness for a s"°e* EXEMPTl'oX.S; S . 19 . 517-525. 

exemption from. Court-fee on—• ^ 

£x parte ,— Sch. If Art. 5. 779, • tt Art l 838 (i^l 

for adjournment, of an al from order dismissing appli- 

for ascertainment of mesne proms, * v\ 

cation,—870, 667. > a- .> CrVi IT Art 1 fb'i 

for assistance of a Collector m ejecting > 

for attachment -Inventory ‘ofTand,-S. (vr(e)! 337’. 311 

^^r ce;!fScTf%Tlf.‘needs rs.am^p.-37. 47; also see Sch. II. Art. I. 

838, 652. 

C—2-3 
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application— {Coutd,) 

lor certified copies of decree, and judgment—Sch. 11, Art. 1 (a). 837, 

650. _ 

for compensation under Land Acquisition Act,—Exempt—S. 19. d1«; 

for cont’inuation of suit or appeal in forma fauperis, —Sch. II, Art. 3. 

843, 656. r- xr 

for decree in terms of an award of arbitrators,—under Sch. II, paras. cU 

and 21. C. P. Code.—Sch. II, Art. 1. 839, 652. 

for determination of compensation payable by landlord.—Sch. II, Art. 1. 


64K. 

ft>r filing a i)n\'atc awartl,—Sch. I, Art. 1. 723, 589. 

for grant of probate.—Court-fee on,—8, 9. 

for guardianship,—Sch. II, Art. 1 (b) . 839, 652. 

for inspection of a record,—not chargeable,—37, 47. 

for issue of fire-arm licences,—Sch. II, Art. 1. 837, 651. 

for leave to appeal as a pauper,—Sch. II, Art. 3. 655. 

for leave to extend cultivation, or to relinquish land.— Exemptions. — 

S. 19. 517. 

for leave to sue as a pauper,—Sch. II, Art. 2. boa; also 49, 50, 61. 6_. 
63 and 8. 

for letters of administration,—Sch. II, Art. 1 (a). 837, 650. 

for passing final decree in mortgage suits— Appeal, — 870, 667. _ _ 

for payment of money due by Government,— Exemption. —S. 19. 51/. 

for permission to cut timber in Government forests.— Exemptions ,— 

S. 19. 517. 


for probate of a will,—Sch. II, Art. 1 (a). 837, 650. 

for re-admission of appeal.—Sch. II, Art. 1 (f). 841, 653. 

for refund of costs,— Exemptions, —S. 19 (xx) . 623, 525. 

for refund of Court-fee,— Exemptions, —37, 47; also sec S. 19. ^ 

for restoration of an appeal, dismissed in default,—Sch. II, Art. 1 (d). 


839, 652. 
876, 672. 

I, Art. 5- 


841, 653. 

for return of a document.—Sch. II, Art. 1. 838, 651. 
for review in forma pauperis, —Sch. II, Art. 3. 843, 656. 
for review of an interlocutory order,—Sch. II, Art. 1 (b). 
for review of an order of remand,—O. 41, R. 25, C. P. C. 
for review of an appellate decree,—Sch. I, Art. 5. 22, 35. 

for review of judgment.—Court-fee on,—p. 9; also see Sch. 

772, 616. 

for review of judgment, insufficiently stamped,—22, 34. 
for review of judgment,—S. 149, C. P. Code applied to,—22, 35. 
for review of judgment,—Effect of amending Acts,—783, 621. 
for revision of order by Cantonment Magistrate, with small cause 
powers.—Sch. II, Art. 1 (d). 841, 655. 

for service of notice of relinquishment,— Exemptions, 
for setting aside award, not exempt, Sch. II, Art. 

839, 652. 

for succession certificate,—Sch. II, Art. 1 (b). 839, 652. 

for summons of a witness,— Exemptions, —S. 19,517. 
for withdrawal of suit,—Sch. II, Art. 1 (b). 839, 652. 

made by telegraph not chargeable.—37, 47. 

means application in writing,—Sch. II, Art. 1. 37, 4/^ 836, 6:)0. 

not required to be in writing need not be stamped.—37, 4/. 
oral, for adjournment, need not be stamped.—37, 47. 
relating to assessment,—£.rem/»h'o«.y.—S. 19 (ix) . 618, :*23. 

relating to cultivation,— Exemptions, —619, 523. 
relating to supply for irrigation,— Exemptions. —S. 19. 51/. 

respecting any offence.—S. 19. 517. 


-S. 19, 517. 
(b). 614, 521 




Subject-Index. 


CCXXVH 


APPLICATI0N~(O>/i/(/.) 

to Assistant Commissioner, Income-tax,— 
to a Cantonment Mapistrato.—Sch. II, Art. 1. 837, 651. 

to Chief Commissioner.—Sch. II, Art. 1 (c). 840, 653; also slc (.4.S. 

to Chief Controlling Rcvemic, or Executive Authority—Sch. II, Art. 1 
648. 

to Civil Court for records of another Court.—Sch. II. Art. 1-A, 655. 

to Civil, Criminal, or Revenue Court for copies.—Sch. II, Art. 1. (>47. 

to Collector, or Settlement Orticer.— li.veinptions, —S. 19. 517; also see 

Sch. II, Art. 1. 647. 

to Collector in his c.xecutive capacity.—Sch. II, Art. 1. 647. 

to Civil Court.—Sch. II, Art. 1. ^6. 

to Court of Small Causes.—Sch. II, Art. 1. 647. 

to Custom or Excise Othcer,—Sch. II, Art. 1. t)4(). 

to High Court, or Financial Commissioner for revision.—Sch. I, Art. 13. 

641. 

to Judicial Commissioner. N.-W’. F. P.,—641. 
to Magistrate, Sch. II, Art. 1. 646. 

to Magistrate in his executive capacity,—Sch. II, Art. 1. 647. 

to Municipal Commissioner,—Sch. II, Art. I. C)46. 
to ^lunicipal Committee,—Sch. II, Art. I. 837, 6.*'1. 
to Officer of Land Revenue,—Sch. II, Art. 1. 646. 

to Revenue Officer,—Sch. II, Art. 1. 647. 

to Secrctarj’, Cantonment Board,—Sch. II, Art. 1. 837, hr^I. 

under Bengal Tenancy Act, Ss. 105--A, 105 13). 184, 182. 

under Bengal Tenanev Act, S. 105 (1) (2).—4, 3. 
under O. 47, R. 1. C. P. Code.—Sch. I. Art. 5. 776. 618. 

under Sch. II, para. 17. C. P. Code,—Sch. II, Art. 18. 71a. 

under S. 115. C. P. Code.—Sch. II. Art. 1 (d). 841. 6aa.^ 

under Trust Act, Ss. 34, 74.—Sch. II, Art. 1 (d). 841, 6a6. 

which need not be stamped,—Sch. II, Art. 1. 838, 6al ; also sec 

EXEMPTIONS. 


APPOINTMENT OF RECEIVER,— 

consequential relief in suit for declaration of title to land,—175, 175. ^ 
Declaration by reversioner against alienation by %Mdnu. and for—, S. / 
(iv) (c). 175, 174. 

operates as an Injunction against parties, i/o, i/-t. 


arrears of ANNUITY.— 

See ANNUITY. 

Decree for future maintenance executable. 67 

suit to recover, is money suit,—67, 93. 

suit to secure sum certain,—S. 7 (i). 60, 83. 



arrears of MAINTENANCE,— 

See MAINTENANCE. 

Suit for—, S. 7 (i). 60, 83. 

ASSAM COURT-FEES (AMENDMENT) ACT, II OF 1922 AND 
II OF 1932. 

See Appendix II: pp. (iii-ix) . 


ASSESSMENT OF RENT,— 
See RENT. 


ATTACHMENT, 

Application for—, Inventory 
in execution,—removal of,— 

176. 


annexed to an.—Sch. II, Art. 1. 
IJeclaration of title, S. 7 (iv) 


838, 651. 
(c). 176. 


..CXXVlll 
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attachment—(C oji/ff.) 


rr ivi ill IN X — 

f nroncrtv of a defaulter under Bombay Land Revenue Code,—report 

'’bV^rinamdar.-Sch.. II. Art. 1- 

removal of. as consequential relief,—176, 176. 

restoration of.-suit to set aside attachment or 7 (iv) (c). 

177 176* also see Sch. II> Art. 17 (0* 350, 

.uit to let aside,—S. 7 (8). 348. 324:_also sec S. 7 (4) (c). 177. 176. 

_. valuation lor Court-fee,—349. 32o. 

AUCTION-PURCHASER,— 

Applica.ion for certificate of sale,—Sch. II, Art. 1. 37. 47; 838, 6o2. 

ji^YO, _ 

Suit for declaration of title to— Sch. II. Art. 17 (3). 925, 698. 

award,— 

\oncal against award under Land Acquisition Act,—S. 8. 437, 438, 

‘^86*'also 433» 381 • 382. . 

Appeal against order filing or refusing to file award of arbitrators.— 

Sch. II. Art. 11. 872, 670. 

Appeals in connection with.—Sch I, 1. j 839 652 

Application for decree in terms of ^''ard —Sch II. Art 1. 839 6^| 

Application to file award, under paras. 20 and 21. C. P. Code. Sch. 11. 
" ^^Sec C. P. CODE: See Sch. II, Art. 1. 839. 6a2. 

\pplication to set aside,—not exempt.—S. 19 (Hi). 614, a21. 

bv Land Acquisition Officer,—Appeal against order relating to compen¬ 
sation.—8, 380; also see 433, 437, 670 

filing, or refusing to file an—. Appeal,—Sch. H. Art. 11. 

Obicction to. in a pending suit.—not chargeable. See ^\RITTE^ 
^ STATEMENT.—and SCH. I. .ART. 1. . 

of compensation, under Land Acquisition Act--Appeal from ‘^^^ision ot 
District Judge.— ad valorem CouTi-(cc, —Sch. I, Art. 1. 

Set.in,^ as\<L.lAp;eal against an order,-Sch. II, Art, 17 (vt). 946 

(10), 714. 

_, Application for setting aside,—Sch. II, Art. 1 (t»)- 839, 6a2. 

Specific performance of—, S. 7 (x) (d). ,,- 

Suit to enforce an award of arbitrators,—S. 7 (x). 410, 36o. 

Su!t !o sTt Lide an award.-Sch. II. Art. 17 (iv). 928. 700; also sec 

SUITS VALUATION ACT. S. 8. 36, 753. 

under Land Acquisition Act, 

— Appeal by Crown,—S. 8. 433, 381 ; 929, /OO 

— Appeal by person claiming compensation.—S. 8. '♦Sf, 381. 

_Decision in a reference under S. 30. is not an,—436 (1). 385. 

_Suit to set aside,—Sch. II, Art. 17 (iv), 434, 382. 


bagayat land,— 

Suit for possession of,—S. 7 (v) (a). 324, 296. 

BAIL-BONDS,— 

i" aiso see EXEMPTIONS. 

—s. 18. 517. 

in pursuance of order by Magistrate,—Sch. II. Art. . 




SflJJliCT-IXDKX. 




BALUCHISTAN.— 

Act extended to British portion of—, 3, 2. 

Agency Laws. 1S9(1.—S. 4 (1). 3. 

Agency territories.—Act applicable to.—3, 3. 

BANGALORE,— 

Civil and Military Station.—Act applicable to.—3, 3. 

—, is foreign territory-.—662, 550. 

BENAMI 

Declaration that purchases in name of defendant were—, S. 7 (iv) (c). 
181, 181. 

Declaration that plaintiff is real decree-holder,—Sch. II, Art. 17 (iii). 
917, 694. 

Suit for specific performance of a contract of sale.—S. 7 (x). 395, 357. 


BENEFITS ARISING OUT OF LAND,— 

Sec EASEMENTS: S. 7 (iv) (e) . 284. 285, 249. 

BENGAL ALLUVIAL LANDS ACT,— S. 5.— 

Appeal against an order under—, Sch. II, Art. 17. 946, 714. 


59, 


BENGAL CIVIL COURTS ACT (VI OF 1871), S. 20,— 

Pre-emption suits,—Jurisdictional value of subj^ft'Uiatter.—54 (4), 68: 
also see 344, 318. 

BENGAL COURT-FEES (AMENDMENT) ACTS, IV AND VI OF 
1922,— 

See Appendix II and III: (x, xvii). 

BENGAL LAND REGISTRATION ACT (VII of 1876), S 
Suit b 3 ' claimant.—149, 158. 

BENGAL TENANCY ACT (VIII OF 1885), II OF 1901,— 

Appeal from orders under—. Sch. II, Art. 11- 886, 674. 

Applications under—, See APPLICATIONS : 4, 3, 184, . - . 

Court-fee payable under—, Appendix: (cxxin). . , , , e u tt 

Proceeding for settlement of rent,—Appeal to special jiKl^e. Sch. II, 

Art. 1 (b) 839, 652. 

Rules and orders,—S. 11 • 28. 

Section 104,—Declaration that plaintiff is occupancy raiyat and for 
settling fair and equitable rent.—S. 7 (iv) (c) . 182, 181. 

Section 104 (2)—Proceedings not a suit : 184, 182. 

Section I05.-Notification 321 S. R. and 322 S. R.. dated 19th January. 
1899,-183, 182. 

Section 105 (B),—Court-fee under— 185, 183. 

105 (1) (2),—Applications under— 4, 3. 

Section 105. (3),-,4. 

Section 106,—Court-fees on suits under . » 

—Declaratory suits under—, Sch. IL 
Section 108 (2),—Proceedings not a suit. 18 , 

Section 108 (3),—Appeal to High Court under-. Sch. II. Art. 
(vi),_946 (11). 714. 

Section 111 ,—Prorfro,—Declaratory Suit,—18L 
Section 149,—Nature of suit under— 188, IR^- 

Section 149 (3),—Suit under, of a nature of Injunction. S. 7 (iv) (d).^ 

241 . 
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BENGAL TENANCY ACT (VIII OF 1885), II OF 1901—(Co/f/rf.) 

Section 158 (3)—Appeal from order of settlement ofiicer under 
Ch. X, or, Sch. II, Art. 11. 886, 676. 

BHYACHARA VILLAGE, 

Khatas in a—, suit for possession of.—S. 7 (v) (b). 326, 297. 

BIHAR AND ORISSA 

Court-Fees Amendment Act. II of 1922 .—.1 tf'ciidi.v IV. p. xvii. 
BOARD OF REVENUE, 

not a Civil Court, for revision to High Court,—910, 690. 

BOMBAY ACT II OF 1932,— .df'fycudix JI (V) : (xxiii). 

BOMBAY DISTRICT MANUAL ACT, S. 33: 

Notice required by—. Sch. II, Art. 1. 838, 651. 

BOMBAY HIGH COURT,—S. 7 (iv) (b) . 110, 129; 127, 147. 

See S. 7 (iv) (c). 86, 105; 170, 172; 192, 186; 204, 194; 216, 201; 

225. 211. 

Section 7 (iv) (d) . 281, 244 ; 282, 246. 

Section 7 (ix) . 368, 336; S. 11. 473,416. 

Section 12. 497, 430; 510, 441; 531, 457. 

Section 13. 551, 470; 565, 478; Sch. II, Art. 17. 900, 682. 

BOMBAY LAND REVENUE CODE,— 

Section 90.—Report by Inamdar on attachment of property of a defaul¬ 
ter.—Sch. II, Art. 1. 838, 651. 

—Madmlatdar’s Courts Act II of 1906 

Applies to Bombay Presidency,—Sch. II, Art. 4. 656. 

Second Appeal on appellate side,—Sch. II, Art. H. 882, 673. 

BOND,— 

.Administration,—Duty on,—652, 545. 

Hail—Sch. II, Art. 6. 849, 850, 657, 658. 

held to be valuable property,—100, 122. 
hypothecating property,—Sch. II, Art. 6. 854, 661. 

in pursuance of an order of Court.—Sch. II, Art. 6. 851, 6.59. 

payable by instalments,—suit for money,—58 (4), 78. 

personal,—recognizances for appearance, exempt,_S. 19 (xv). 517; 

also see 849, 658. 

possession of,—suit to recover,—valuation of—74, 99. 

security—, for appearance, good behaviour, etc., Sch II. Art. 6. 849, 

658. 

suit for delivery of. and for Injunction,—S. 7 (iv) (a) . 100, 122. 

suit to recover money on—, 

under Civil Procedure Code.—Sch.- II, Art. 6. 850, 659. 

under Criminal Procedure Code,—Sch. II, Art. 6. 849, 658. 

BRITISH BALUCHISTAN,—See BALUCHISTAN. 

—India,—Definition of,—3, 2. 

BUILDINGS 

Demolition of—, suit for possession of land claiming,—S. 7 (v) (e). 

339, 313. 

sites,—suit for recovery of land,—S. 7 (v) (e) . 337, 311. 

BURMESE BUDDHIST,— 

Grant of probate to widow,—See PROB.-VTE, 808, 632. 




Sl*i?.tect-1xdi:x. 


ccxxxi 
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CALCUTTA HIGH COURT,— 

See Section 7 (iv) (b) . Ill, 128, 129. 1-18. 

Section 7 (iv) (c) . 171, 192, 217, 226, 179, 182, 203. 212. 

Section 7 (iv) (d), 281, 282, 243, 247. 

Section 7 (ix). 369, 337. 

Section 7 (x). 399, 359. 

Section 11. 474, 485, 416, 424. 

Section 12. 496, 511, 532, 431. 441, 457. 

Section 13. 552, 556, 471. 479. 

Sch. II, Art. 17. 901, 683. 

CANCELLATION 

and delivery of mortpasc deed,—S. 7 (iv) (c). 205, 195. 

of an agreement to sell.—Valuation of Suit.—88, 108. 109. 
of an instrument c.xecutcd bv third p^^rly,—S. 39, Specific Relief Act. 
204, 194. 

of certificate,—suit to set aside certificate.—S. 7 (iv) (c) . 189, 185. 

of decree,— 

Also see DECREE—CANXELLATIOX OF. 

—Declaration by non-party to have decree declared void,—193, 186. 
—Declaratory suit that decree invalid against i)laintiff.—Sch. II, 
Art. 17 (iii). 919. 694. 

—practically meaning cancellation of mortgage.—946 (5), 713. 

—suit for avoiding a mortgage-decree to which plaintiff wa^ not a 
party,—256, 227. 

—suit for declaration with or without a consequential reli<-f.—190, 

185. 

—.suit for. not a declaratory relief only. 191, 186. 

—stiit for.—valuation for jurisdiction. Sttils Vahtaiion .let. S. 8.— 

38, 754. 

of deed,— 

and declaration of invalidity,—S. 7 (iv) (c) . 209, 198. 

—by party to document.—S. 7 (iv) (c). 198, 202, 190-192. 

bj' person not party to document, unnecessary'.—202, 102. 
Dcxlaration, and consequential relief,—106, 165; S. 7 (iv) (c). 

158, 163. 

implving or involving consequential relief,—200, 190; 209, 198. 
of deed of release,—S. 7 (iv) (c) . 208, 197. 

Preliminary' observations,—198, 190. 

suit by Hindu reversioner for declaration that 'jale by widow in¬ 
valid,—254, 227. 

by Hindu son to recover family properties ignornig alienation by 
father,—255, 227. 

by minor to recover jMissession of properly, ignoring iransi'er by 
guardian.—257, 227. 

suit for_. against plaintiff no jiarty to document,—1 Icclaratory suit, 

—247, 226. 

—under S. 39, Specific Relief .\ct. Sch. II, Art. 17 (iii). 920, 
695; also see 204, 194, 

_, valuation for jurisdiction,— Suits ValiuUiou Act. S. 8,-37, 753. 

—,\'aluation of suit at plaintiffs option, S. 7 (iv) (c). 88, 109, 

of gift,— 

Declaration and consequential relief, S. 7 (iv) (c). 158, 163; 229, 

216 . 
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CANCELLATION—fCojjfrf.) 

—of Kanom document,— 

whether essential part of plaintiff’s relief.—202, 192. 

—of mortgage deed,— 

—as consequential relief.—S. 7 (iv) (c). 207, 197, 

—suit by third party for—, Sch. II, Art. 17 (iii). 249, 226. 

_of partition sale,—and confirmation of possession,—S. 7 (iv) (c). 

213, 200. 

—of release deed,—suit for declaration of invalidity, and for Injunc¬ 
tion.—S. 7 (iv) (c). 227, 215. 

—of revenue sale,—and confirmation of possession.—S. 7 (iv) (c). 
213, 2(Xt. 

—of sale-deed,—and declaration that sale was fraudulent.—S. 7 (iv) 
(c). 204, 194. 

—, Declaration and consequential relief,—152, 163. 

—of stamps,—Rules for the—, 699, 573; also sec S. 30. 572. 

—of trust deed,—S. 7 (iv) (c) . 203, 193. 

—of will,—Declaration and consequential relief.—S. 7 (iv) (c). 158. 

163; 160, 165. 

when necessary,—188-202, 190-192. 
when not necessary.—198-202, 190-192. 

CANTONMENT BOARD,— 

Application or petition to secretary of a—, 837, 651. 

CANTONMENT MAGISTRATE,— 

Application, or petition to—, Sch. II, Art. 1. 837, 651. 

Application for revision of order by—, Sch. II, Art. 1 (d). 841, 655- 

CASE.— 

Conduct of a—, includes power to applv for copies,—Vakalatnamah. 
Sch. II, Art. 10. 863, 665. 

CASUS OMISSUS. 

cannot be supplied by Court of law,—14. 

CATEGORY 

of relief,— 

Question as U)—, 31, 41. 

of suit,— 

Question as to—, distinguished from valuation,—S. 12, 427; 495. 
430. 

—, open to appeal,—506, 437. 

—, Section 12 not applicable to,—491, 420. 

CAUSES OF ACTION,— 

Sec ALTERNATIVE RELIEF; also see DISTINXT RELIEF. 

Different—, suit for two or more reliefs,—S. 17. 601, 12. 

—, with alternative reliefs,—599, 507. 

Distinct—, suit for possession and mesne profits,—600 (6), 511. 

Single—, Collective suits.—598 (7), 596. 

—, suit for possession and mesne profits,—598 (5), 504. 

—, with one alternate relief,—503, 503. 

CAVEAT,— 

Petition for probate not a suit until caveat entered, 47 (iii), 59. 

Sch, II, Art. 12,-675. 



Sl'bject-Lxdex. 




CENTRAL PROVINCES, ACT I OF 1923, 

See Appendix II (vi). p. xxx\ . 

CERTIFIED COPIES 

—of decree and judgment,—Application to Hieh Court fur. —Sch. II. 
Art. 1 (a). 837, 650. 

CERTIFICATE, 

of administration.—Court-fee stamp on—, 813, 634. 
of payment of adjustment under O. 21. R. 2. C. P. Code.—Sch. II. 
Art. 1. 838, 651. 

of sale,—.•Vpplicatioit by aiiction-purcliascr,—Sch. II, Art. 1. 838,*6.^2. 
Succession—, under .■\ct XW’il of 1806, issued on payment ot prescril»e<I 
fee.—26, 38. 

under .\ct XI of 1859. is a document under Sch. II,—37, 47. 
under Act XL of 185H is a document under Sch. II,—41, 51. 
under Bomba\‘ Rcpulation X'lII of 1827,—Sch. I, Art. 12-A,^-()40. 
under Succession Certificate Act, \’II of 1889,—Sch. I, Art. 12—6.>o. 


CESS,— 

Suit for an ascertained sum of—, S. 7 (1). 


57. 76. 


CHANGE IN NATURE OF RELIEF,— 

Sch. I, Art. 1. 711, 581. 

CHANGE OF FORM, 

not affecting merits of suit,—Suits Valuation Act, S. 11. 61, 767. 


CHAPTERS,— 

Act divided into seven—, 13, 29. 

I. Preliminar}', 1. 

II. Fees in the High Court, and Presidency Small Causes Court.—20. 

III. Fees in other Courts and in public oftices, Ss. 6-19. 46-r‘2-‘'. 

III-A. Scheme of .A.ct, 13; Ss. 19-A to K, 526-555. 

IV. Rules and tables of Process-fees, 13; ^Ss. 20-24 556-r'.''9. 

V. Mode of levying fees, 13; S. 25^—560-573. 

VI. Miscellaneous, 13; Ss. 31-36—574-576. 


CHIEF COMMISSIONER, 

Application to—, Sch. II, Art. 1. 648. 

CHIEF CONTROLLING REVENUE AUTHORITY,— 
Application to—, Sch. II» Art. 1. 648. 

defined,—S. 2. 27. ^ i . c tor 

Powers of.—to levy additional Court-Jec on probate.-S. 196 

—, to levj-^ penalty,—S. 19. 648, 543. 

—, to remit penalty,—S. 20. 650, 544. 


048, 54 



CHIEF INSPECTOR OF STAMPS,— 
Duty of—, 30, 41. 


CHIEF JUDGE,— 

Power of—, to declare Taxing Olliccr, S. 5. 34, 45 

CHITTAGONG 

Hill tracts,—Act extended to , 3, 2. 


CIVIL COURT,— 

Application to any—, Sch. II, Art. 1. W6 
Application to—, for copies of judgment, decree 

Art. 1. 647. 


or order.—Sch. 
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CIVIL COURT— 

—, for records of another Court.—Sch. II, Art. 1-A. 655. 

Order of, on a Reference bv Collector,—Appeal against.—Sch. II, 
Art. 17 (vi). 946 (12), 714. 

Power to entertain suit for recovery of penalty imposed by Revenue 
.Authority,—649, 543. 

CIVIL PROCEDURE CODE, 1882. 

S. 283,—Claim suit, to establish right to attached properU’,—178, 178. 
—, Court-fee in suits under—, 177, 177. 

582-A,—applied to appeals, and applications for review,—22, 34. 

—, supersedes Allahabad Full Bench case,—22, 34. 

CIVIL PROCEDURE CODE, 1908, 

S. 47,—.Appeals from orders under—, Sch. II, Art. 11. 871, 669. 

—, No bar to title suit by attaching creditor,—180, 180. 

S. 92,—Suit for removal of a rnutwalli and Imam of a mosque.—258, 227. 
—, Suits not falling under—. Sch. II, Art. 17 (vi). 939, 709. 

—, Suits under—, claiming relief for an account,—S. 7 (iv) (f). 938, 

707. 

-, Sch. II, Art. 17 (vi). 938, 706. 

-, where defendant claims title,—259, 227. 

S. 115,— Applications for revision under—, Sch. II, Art. 1 (d). 841, 

655. 

S. 144,—.Appeals from orders under—. Sch. I, Art. 1: Sch. II, Art. 
11. 870 (6), 668. 

—, .Application by judgmcnt-de])tor for comi)ensation under—, Sch. II, 
Art. 11. 870 (6), 668. 

S. 148,—Enlargement of time for payment of deficient Court-fee.—507, 
690, 438, 566; also see 45, 56. 

S. 149,—-Applies to all documents chargeable with Court-fee, 22, 35. 

—, applies to memorandum of appeal,—22, 34. 

—, cannot control rule in O. 7 R. 11.—45, 55. 

—, Construction of. not to nullify S. 4 of the Court-Fees Act,—23. 46. 
36, 56. 

—, Discretion exercised cannot be challenged in appeal.—680, 566. 

—, Discretion exercised where reasonable diligence—44. 54: also sec 
23, 36. 37. 

—, Discretion of Court to extend period. 43, 46, 53, 57. 

—, Discretional^’ power not claimed as of right.—23, 37. 

—, Effect of payment within time specified, 43, 52. 

—, Exception to rule in Ss. 4 and 6, Court-Fees Act.—43, 52. 

—, Payment beyond time, taken as made on the date.—43, 52. 

—, Provision in—, bearing on valuation for Court-fee in appeals,—297, 

265. 

—, Scope of provision in—, 22, 34. 

S. 151,—Inherent jurisdiction of Court to certify refunds.—580, 487. 

—, Inherent power of Court to order refunds of Court-fee,—574, 592, 
484. 494. 

—, Order of remand under—, .Application for revision against,—27, 38. 

—, Ref^ind of excess fee allowed under—. 574, 592, 484, 494. 

O. 2, R. 6,—refers prima facie to cumulative relief,—596 (12), 498. 

O, 3, R. 4,—.Appointment of pleader,—Sch. II, Art. 10. 863, 665. 

O. 7, R. 2,—.Application to cases under S. 7 (iV) (c). —291, 257. 

—, Approximate or tentative value in suit for account,—290, 255. 

—, Suits for accounts, or mesne profits, approximate value in—. 459, 
402. 

O. 7, R. 11,—Appeal insufficiently stamped whether governed by—. 23, 

46, 36, 56. 
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CiViL PROCEDURE CODE, 1908— 

O. 7, R. 

—, applied to memorandum of appeal,—691, 3o7. 

—applied to S. 7 (ir) cashes,—291, 257. 

—, Plaint, rejection of, for no!i-pa\inent <»f a<l(litiMnaI Conrt-fi.L.— 507, 
438. 

—, Plaintiff j?iven opportunity to make fiood deficiency.—23, 3f). 

—, Provision not applicable l() chartered High Court's.—451 (3), 39o. 
—, Rule not controlled by general provision in S. 149, C'. P. C*Kle. 45, 55. 
—, Time enlarged inuler S. 148. C. P. Code, more than «ince.—45, 55. 
O. 8, R. 1,—Written statement at or before first hearing,—ICKemptiojis. 

—S. 19 (iii). 612, 520. 

O. 10, R. 1,—First hearing, meaning of.—612, 520. 

O. 20, R. 12,—.-^ward. bv Court, of both ]>a't and future mesne profits, 
462. 404. 

—, Pinal decree for mesne profits,—466, 409, 

O. 20, Rr. 12, 16 and 17,—Appro.ximate value of suit for account^.— 
290, 255. 

O. 21, R. 2,—Certificates of payment of adjustment under.— Sch. II, 

Art. 1. 838, 651. 

O. 21, R. 61,—Right to sue for mere declaration,—113, 152. 

O. 21, R. 63,—Claim by decree-holder under—, against jiulgmeiU- 
<Iebtor and {>bjector.—Sch. II, Art. 17 (i) or (iii). 904. PS5. 
—, Claim suit lU't governed hy proviso to S. 42. Specific Relief .\et.— 

180„ 180, 

—, Claim suit to set aside a summary order.—Sch. II, Art. 17 (i). 
246, 225; also 179, 180. 

Declaratory suits to establish right to attached property,—178, 1/8. 
O. 33,—.Application for leave to sue as a pauper.—Sch. II, Art. 2. (>55. 

—, not applicable to proceedings nndcr .-\gra I enancy .\cl, 47 (iii), (i ). 

R. 1, explained,—Pauper suits aiul appeal", 47, 57. 

—Rr. 3, 7,—.Application to sue in ft>rma pauperi>.—date of insiituti..u. 

—49, 61. 

O. 33, R. 10,—Court-fee leviaidc on api>lication to sue in ftH-nia 
pauperis,—S. 6. 49, 61. 

O. 34, R. 3,_Decree for foreclosure.—Sch. I, Art. 1. 741, 603. 

O. 34. R. 4,—Decree for sale.—Sch. I. Art. 1. 742, 603. 

O. 37, R. 7,_Claim for surplus profits in a suit {or redemption.—360, 

331.’ 

O. 39, R. 2,—.Applications under—, not covered by S. 7 (ir) (d) — 

278 241 

o. 41 R 1*9_ and S. 151,—.Application to re-admit appeal dismissed 

in dc’faiilt,—Sch. II. Art. 1 (d) . 841, 653. 

—. R. 21,—Aremorandum of cross-objections under— is a document — 

22, 35. 

_^ R 23_Power of reversal and remand limited to position describe*!. 

—552, 471. 

—, R. 23,—Refund of Court-fee under S. 13.—540, 462. 

*- , Remand for re-trial out.sidc , 563, 477. 

. Remand on a preliminary point of whole ease.—541. 463. 


—, R. 26,_Memorandiim of objections under—, not a document.— 

22, 35. 

O. 44,_Application for leave to appeal as a pauper.-Sch. II, Art. 3. 

656. , . 

O. 47, R. 1,_Review of finding of District Judge as to value ot pro¬ 

perty in probate proceedings,—661, 5a0. 

Sch. II, S. 20.—-Application to file award of arbitrators under—, 

Sch. II, Art. 1 (b). 839, 652. 
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CLAIM 

—Application by person holdin.cr claim on property attached in execu¬ 
tion,—Sch. II, Art. 1 (b). 839, 653. 

—Reduction of. to bring it within Court-fee.—692, 569, 

—suit to set aside orders in claim protreedings.—S. 7 (iv) (c). 178, 

177. 

—suit under O. 21. R. 63. by decree-holder, against judgment-debtor 
and objector.—Sch. II, Art. 17 (i) or (iii). 904, 685. 

—suit under O. 21. R. 63.—consequential relief superfluous.—Sch. II, 
Art. 17 (i). 178, 179. 178-180; also sec 246, 225. 

CLERKS, 

and oflicers of Court.—S. 3. 15, 30. 

CODE NAPOLEAN,— 

Husband and wife have c<iual interest in marriage settlement.—S. 19-D. 
641, 536. 

Joint property of husbatid and wife.—Probate dutv on succession under—, 
Sch. I. Art. 11. 808, 632. 

COGNIZABLE OFFENCES,— 

Court-fee on complaint of—, Sch. II, Art. 1. 607, 516. 

COLLATERAL PROCEEDINGS,— 

Principle of S. 11. Suits Valuation Act, extended to—, 63, 769. 

COLLECTION,— 

Mode of—. of fees,—S. 3. 19, 32. 

of additional fee on mesne profits,—S. 10. 
of deficiency,—Provision under S. 28,—42, 51. 

COLLECTOR, 

.\pplication for enquiry by—, S. 19-H. 659, 549. 

.Application to—. in relation to any case.—Sch. II, Art. 1. 647. 

Assistance of—. Application for,—Sch. II, Art. 1 (b). 839, 653. 

Reference by —. appeal a»?ainst order of Civil Court, on a—. Sch. Hf 
Art. 17 (v). 946, 714. 

COMMISSION,— 

.Appointment of a—, for investigation of market-value or nett annual 
profits,—444, 389. 

payable to Accountant-General of High Court,—S. 36, 576. 

Section 9, when used for investigations through commission,—442, 446r 
388, 390. 

COMPANIES ACT,— 

.Appeal to High Court against order of District Judge under Sch. Ur 
Art. 11. 873,671. 

COMPENSATION,— 

.Appeal against order relating to,—S. 8. 379. 

Application for—. Exempt,—S. 19 (xxii). 624, 525. 

Apportionment of—,Appeal against order directing, Sch. II, Art. U- 
883, 673. - 

for improvements,—in suit to contest notice of ejectment, not required, 
no Court-fee required.—59, 82. 

to be paid by landlord to tenant,—Application for, Sch. II, Art. 1. 
under Land Acquisition Act,—Appeal from decision of District Judge 
awarding—, Sch. I, Art. 1. 929, /OO. 



SUBJECT-IXDEX. 

COMPLAINT,—. 

Court-fee on—. S. 18. 606, 515. 

of cognizable offence.—Sch. I, Art. 1. 607. =i]6 

ot illegal seizure of cattle,—needs no stamj).—37. 47 

of non-cognizable offences—Sch. II, Art. 7. (>47 

of public servant, exempt.—S. 19 (xvii) . 517; 622, 524, 

COMPUTATION.— 

of time,—Sch. I, Art. 5.-773, 617. 

—of fees payable in certain suits.—S. 7. 

—of fees,—Rules tor—,Ss. 7, and 8. 39, 49. 

CONDITIONAL DECREE— 

Cross-objections—. 728, 597. 
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CONFIRMATION OF POSSESSION.— 

as consequential relief to prayer for declaration of title,- 
meaiiing of— 213, 200. 

CONJUGAL RIGHTS,— 

—valuation for jurisdiction in suits for re.^iitution of. 

Ss. 8, 9. 48, 54. 758, 761. 

also sec Sch. II, Art. 17 (vi) . 941, 710. 

——Valuation under rules in suits for restitution of—Sch 
(vi). 941, 710. 


—213, 199. 2(»0, 


S. V. Act, 


II. Art. 17 


CONSEQUENTIAL RELIEF,— 

Actual relief asked for considered, for determining Court-fee. —224, 2)1. 
■^d interim prayer for injunction. —221, 208; also 137, 164, 154. 167. 
.Administration of estate asked in a declaratory suit, —165, 168. 
Appointment of Receiver is a —, 175, 175. 

Cancellation of document involves—. S. 7 (iv) (c). 209, 198, 

Cancellation of mortgage as a—, 207, 197; also sec and cf. 249, 22o. 
Cancellation of voidable document is a—, 202, 192. 

Confirmation of possession as a—.213, 200. 

—with prayer for declaration of title,—213, 199. 

Court cannot compel plaintiff to ask for a—, 131, 144, 150, 156. 

Court-fee on—, on construction of plaint,— 

Declaration of title with prayer for injunction,—214, 218, 200, 205. 
Declaration of title with recovery of possession as a—. S. 7 (iv) (c). 

223, 209. 

Defined.—135, 153. 

General relief is not—, 156, 161, 162, 167. 

implied or involved in cancellation of deed,—155, 200, 160, 190. 

Injunction amounting to—. 214, 218, 200, 205. 

Mandatory injunction is a—, 163, 167. 

Tueaning of the expression,—135, 153. 

Meaningless, or redundant prayer ignored.—156^ 162. 

Necessity for, dependent on the facts,—144, 156. 

not asked for by plaintiff.—Suit for mere declaration.—161, 166; also 
see 131. 144, 150, 156. 

Plaintiff whether able to seek further relief, 131, IjO. 
substantial prayer, where declaratory relief is a hlind, 157, 162. 
suit for declaration with—. value of suit for jurisdiction,—Suits Va¬ 
luation Act, S. 4. 18, 737. 

Temporary Injunction as a—, 278, 242. 

Two declaratory reliefs not making one , 210, 230, 198, 218. 
unnecessary relief not a—, 210, 198. 
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CONSEQUENTIAL RELIEF— (Coiifd.) 

vague and indefinite praver “for any other relief”, not a—. 156, 16U 
162, 167. 

Valuation of—, for Court-fee S. 7 (iv) (c). 262, 228. 

—, for jurisdiction. S. 7 (iv) (c) . 263, 230. 

—, in appeaL, S. 7 (iv) (c). 264, 231. 

CONSOLIDATION 
of appeals,— 

Effect of. on power of attorney.—Sch. II, Art. 10. 866, 666. 

of suits,— 

Section 17. 603, 513. 

CONSTRUCTION 
of document,— 

See Pl.mxt,—Fohm of—, 224, 211. 
of plaint,— 

Declaration and con.'icquential relief.—S. 7 (iv) (c) . 160, 164, 165 

—, Evasion of stamp duty,—160, 165. 

of pleadings in suit,— 

applicability of S. 7 (iv) (c) . 155, 160. 

of statute,— 

.■\ct of Provincial Legislature no guide to—, 7 (11), 27. 

Aids to interpretation,—S. 7 (11). 26. 

Clear, and unambiguous words taken litcrallv,—83, 102; also 7 (7), 
20. 

Clear words not destroyed on ground of equitj*, or iinrcasonablcness. 

—83, 103. 

Court cannot supply deficiencies in a statute,—83, 102, 

Courtis duty not to draft laws which mav be just or reasonable,— 

83. 102. 

Defects or omissions of the Act not remedied hv. 83, 103; also .see 
7, 14. 

Duty of Court,—7 (2), 14. 

Equitable considerations 7 (3), 14. 

Exceptions,—S. 7 (v) . 17. 

Escape and evasion—7 (4), 16. 

E.xtraneous considerations not influencing—. 83, 103. 

External evidence of previous legislation, and decided cases—7 (9)» 
21. 

Fiscal Act not construed by another fiscal act,—7 (11), 27; 7 (6). 

17. 

Fiscal enactments—7 (6), 17, 

Fiscal measure construed strictly in favour of subject.—83, 85, 
103. 105; 176, 176 and 889, 682. 

Fiscal Statute not applied by analog^-,—165, 169. 

Harmonious construction—7 (7), 18. 

Intention of the legislature—7 (8), 20. 

Internal evidence derived from Act.—7 (9), 21. 
leaning in favour of subject,—7 (6), 18; also 176, 176. 

Legislature to amend or remedy existing defects,—83, 102. 

Literal meaning oi words used,— 7 (7), 20; 7 (9), 29; also 83, 
102. 

Literal sense, unless context contrary-,—7 (9), 21. 
marginal notes and headings—7 (10), 22. 

not furnishing change of escape or means of evasion ,—7 (4), !/• 
Principles of—, 7, 14, ef seq. 
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CONSTRUCTION—(C.-;;/./) 

of statute— iCoiitd.) 

procccdinjjs in of no \aUK*.—7 (H) 27. 

re-enactmciit i/'sixsitiii.s' z-crhis. 7 ( 11 ), 2o 
' Reference to the context,—7 (7), 20. 

Strict construction of Court-Fees Act,_89, 110 

Suits Valuation Act, S. 8. 31, 7-J8. 

universal practice of Courts in aid of, 7 (11), 2h. 

CONTEMPT,_ 


Plaintiff failing? to pay deficient Conrt-fee on the plaint not ■-uilt\ 

—, S. 12. 492, 429. 


< i 


CONTRACT,— 

Award whether a—. S. 7 (x) (d) . 410, 365. 

of exchange,— 

suit for specific perfurrnance of—S. 7 (x). Cl. (a). 394, J5ri. 

of guarantee,— 

suit for specific performance.—S. 7 (x),—S. 7 (i) . 393, 356. 

of lease,— 

valuation of suit for Court-fee.—S. 7 (x) . 406, 363. 

of mortgage,— 

specific pcrfi»rmance of—, S. 7 (x). 405, 362. 

of sale,— 

Relief by delivery of possession,—S. 7 (x) . 404, 361. 

CONTRIBUTION,_ 

suit for— Sch. II, Art. 17 (iii). 921, 696. 

CO-OWNERSHIP,— 

suit by co-owners in joint possession for separate share.—Sch. II, Art. 
17 (vi). 116, 136-138. 

—-Aluhammadan co-heirs for partition.—Sch. II, Art. 17 (vi). 107, 

128. 


CO-PARCENER,— 

suit for partition by—S. 7 (iv) (b) . 108-119, 128-136. 

where plaintiff co-parcener out of possession.—sues for jt>int possession.— 

120, 142. 

COPY,— 

of accounts,— 

See Sch. I, Art. 9,— 

of decrees. 

See Sch. I, Art. 7, 
of documents—Sch. I, Art. 9. 62.'>. 

of extracts, from birth, death, marriage registers 
See Sch. I. Art. 9 . 796, 626. 

of judgments,— See Sch. I, Art. 6. 
of judicial proceedings,—Sch. I, Art. 9. 
of maps,—Sch. I, Art. 9. 

of orders having the force of a decree,—Sch. I, Art. 7. 
of orders not having the force of a decree. Sch. I, Art. 6. 
of plans,—Sch. I, Art. 9. 
of reports,—Sch. I, Art. 9. 
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COPY—(Contd.) 

of extracts; from birth, death, marriage registers— (Coiitd.) 

of revenue proceedings,—Sch. I, Art. 9. 
of statements,—Sch. I, Art. 9. 

search fee for—, not chargeable,—Sch. I, Art. 9. 

COSTS,— 

Appeal for—,Sec Sch. I, Art. 1. 727, 595. 

Cross-objections on question of—, Sch. II, Art. 1 (d). 841, 653; 

also see 727, 595. 

Distinct subjects, in appeal.—S. 17. 602, 513. 

Refund of,—Application for—, e.xemptions,—S. 19 (xx). 623, 525. 

COUNTER-CLAIM,— 

See set-off. 

Defendant’s claim for decree on accounts in a partition suit is not a—, 
58, 78. 

or set-off,—Sch. I, Art. 1. 721, 586. 

COURT,— 

Appellate Court,—power of, to protect interests of revenue.—S. 12. 
489, 427. 

Duty of, to determine correct valuation if value for jurisdiction in 
<lispute,—Suits Valuation Act, S. 11. 65, 769. 

Power of—. Sec POWER OF COURT. 

COURT-FEE,— 

.-\lso see FEE. 

Additional.—See ADDITIONAL COURT-FEE. 

.-Id valorem ,—See Sch. I, Art. 1. 

.Alternate reliefs.—See ALTERNATIVE RELIEF. 

.\mendments in—. See AMENDING ACTS. 

.Amendments in .Act, have not kept paCe with changes in law of proce¬ 
dure.—291, 257. 

at option of plaintiff in suits under S. 7 (iv). 82-89, 102-110; also, 

262, 228. 

Claim reduced to bring it within—, 692, 560; also see 456, 398. 
Consolidation of appeals, and suits,—See CONSOLIDATION. 

Deficiency in—, 

.Appeal from order dismissing appeal for—, Sch. II, Art. 17 (vi). 
946 (2), 712. 

.Appeal from order rejecting memo, of appeal as insutficiently 
stamped,—Sch. II, Art. 17 (vx). 946 (2), 712. 

by either party,—jurisdiction of appellate Court,—538, 455. 

Effect of payment,—validation of plaint from institution,—457, 399. 
No power of Court to reject memo, of appeal for,—694, 571 : Sec 
APPEAL-REJECTION OF. 

Pl^a first raised in appeal disallowed,—73. 

Reasonable time should be allowed for making good,—691, 567. 
Rejection of plaint or appeal for—, O. 7, R. 11, Civil Procedure 
Code,—S. 6. 45, 55. 

Defendant’s non-liability to pay,—S. 7 (iv) (b). 125, 146. 

Demand of, 

Power of Revenue Officer as to,—695, 571. 

determined by relief sought in substance by plaintiff,—55 (3), 72, 73. 
determined on substance of plaint, and not mere form of relief, 
156, 162. 
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COURT-FEE—(;/,/.) 

Demand of,— [Comd.) 

documents reiinirin.e; stamp.—St e Schs. I and II; S. 6. 37. 47 

documents not rcciuirinii stamp,—Sec EXEMPTIONS. 19, 517 

Effect of iiisudiciently stampe<l docunicnis,—S. 4. 24, 25, 26, 37- 

38. * 

Enhancement in—. between date t»f presemalinn. and date when 
deficit made up,—5, 4-6. 

Enlar^'ement of time oripinaKy fixed for makinj^ i/tjotl the reiini^ii 
stamp.—690, 5()6; 453, 397. 

E.xemptions of certain d«)cnments from—. S. 19. 516, 517. 

Fixed,— See Scl). H. 

foreclosure appeals.—Sch. I, Art. 1. 764, 612. 

suits.—See SUITS. See I’l.AlNTS. IN SUITS. 

Also 'iee Abatement of rent; Accounts; .Atlminislration ; 
.Adoption ; .Annnily ; Attachment ; Award ; Cancellation of 
tlecree; Cancellation of ileed ; Conipu]Nt>ry registration; 
Custody of ward; Custody of wife; Ueelaration ; I)eclaration 
and C(»nseqtiC!itial Relief; Easement ; Enhancement <»f rent ; 
Injunctitm ; Interpleader; joint i’osHcssioJi ; Lamllord ami 
Tenant; Maintenance; Mesne pr<»fits; .Money suits; .\!ort>^a«e 
stiits ; Occupancy ri^^hts ; Partition ; Possession ; Pre -emption ; 
Public charities; Rectification of document'-; Re<lemp(i<tn ; 
Rclipious Endowments; Removal of karna\an; Restitutimi of 
conjiipal rights; .Specific ])erformance; Summary <leci-<ion. 

Issue as to—, determineei by Court.—Revision.—56, 75. 

—, Finding acceptc<l by defendant in appeal, bars objectiem in see«»iKl 

appeal,—56, 75. 

I-cvy of, by adhesive atui im})rcssed stamps.—681, 5o0. 

Ma.ximum—. See Sch. I, Art. 1. 

Memo, of appearance,—Sch. II, Art. 10. 864, ()6r'. 

Mistake in—, 43, 52. 

Afode of determining—, 

—of realizing—, See Ch. p. 13. 

Non-payment of.—Penalt\ for.—470, 530, 412. 456. 

Objection to—, 56, 74. 

on amount sought to be rect)\cTc<l,—61, 84. 
on cross-objections,—See CROSS-OHJ EC. flONS, 89. 
on declaratory relief, where no consetpicntial relief prayed.—200, 191. 
on plaints for assessment of fair rent,—Sch. I, Art. 1. 718, 584, 

on probate,—See F’ROB.ATE. 

RcN'iew of judgment,—See REVIEW C^h jL-I)(»AIKNT. 
Succession Certificate,—Sec SUCCESSION CER I I h ICA I E. 
Vakalatnama,—See V'.-\K.AL.\T N.AMA. 

W ritten Statement.—See V\ KIT I EN S I A 1 E^ 

Pauper suit or appeal,—See P.AUi*ER. 

payable under Bengal Tenancy Act (Vlil of 1885). .Apruridix IV.- 
c (x.xiii) . 

Reductions and remissions in,—See .Appendix. 

Reference.—See REFERENCE, * 

Refund of—. on reman<],— 

—, on review of applications.— 

Relief not capable of Naluation,—Sch. II, Art. 17 {vi) . 

Review of order as to—, See REV'IEW. 9; alsf> 22, 34, 35. 

Revision,—See REIVISION; Sch. II. Art. 1 (d). 841, 655. 

scale of fees, on plaint. * 

several reliefs,—S. 17. 600, 509. 

Valuation for—, See VALUATION hOR COURT-FEE. 

—, to be determined first, and guide valuation for jurisdiction, 

S. 7 (iv) (c). 262. 228. 

C—Z-S 


on 

on 

on 

on 


MENT. 
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“COURTS HEREINBEFORE MENTIONED” 

—refer to High Courts, and Presidency Court of Small Causes,—S. 6. 
36, 46. 

COURT,— 

Mistake or inadvertance of, or its officers,—S. 28, Court-Fees Act,—22, 34. 
of first instance,—Decision of question of Court-Fee final,—S. 12. 
489, 427. 

Power of, to appoint commission for ascertainment of value,—444, 389. 
—, to collect Court-fee.—S. 3. 19, 32. 

—, to construe plaints for Court-fee,—160, 164, 165. 

—, to \c\y Court-fee,—560. 

COURT-FEES ACT 

Section 1,— 

Commencement of Act, 1. 

E-xemptions—4, 3. 

Extent of Act,—1. 

Principles of construction—7, 14. 

Retrospective operation of the Act,—5, 4. 

Scheme of the Act,—6, 10. 

Scope, and objects of,—1. 

Short Title. 1. 

Section 2,— 

Chief controlling revenue authority defined, 27. 

Legislative changes.—8, 28. 

Lieutenant Governor. North-West Province,—9, 28. 

Notifications re appointment of chief controlling revenue authoritv. 
—10, 28. 

Rules and orders—. 11, 28. 

Section 3,— 

Bad drafting of Act,—17, 31. 

Clerks and officers,—15, 30. 

Fees chargeable in Small Causes Courts,—18, 31. 

Fees chargeable under schedules,—17, 31. 

Heading of the Chapter,—13, 29. 

Legislative Changes,—12, 29. 

Levy of fees in High Court on Original Side, 29. 

Mode of collection,—19, 32. 

most cleansily worded,—17, 31. 

not a charging section,—19, 32; also 10. 

Powers under S. 15, Government of India Act,—16, 30. 

“The fees payable”,—14, 30. 

Section 4,— 

.A. charging section,—10. 

Application and scope of,—10. 

“Document,”—22, 34. 

Extraordinary original jurisdiction,—27, 38. 

Fees on documents filed, etc., in High Courts extraordinaiy' juri-'^* 
diction,—32. 

“Filed”,—24, 37. 

“Furnished"—26, 38. 

Legislative Changes,—20, 33. 

Letters Patent Appeals,—21, 33. 

Mandatory provision,—23, 35. 

“Received”,—25, 38. 

Prohibitor>' provision,—23, 36; also see 11. 
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COURT-FEES ACT— 

Section 4-A,— 

Madras Proviso.—103, 126. 

Section 5,— 

—Application and Scope of the Section.—29, -10. 

—‘'Difference arises",—30, 40. 

Finality of decision.—33, 43. 

—Jurisdiction of Taxing Otiicer.—32, 42. 

Procedure on difference as tu necessjt\‘ or amount of f«,e. 3^. 
—Reference to Taxinj^ Oflicer,—31, 41. 

—Taxing Officer.—N’otitications.—34, 43. 


Section 6,— 

“Courts hereinbefore mentioned”—36, 4(). 

Discretionary exercise of powers.—44. 53.^ 

Documents chargeable in schedules.—37, 4/. 

Effect of S. 28. Court-Fees Act,—40, 50. 

Exemptions from Court-fee,—37, 48. 

Fees on documents filed, etc., in mofussal C ouri<.—16. 

Eimitation when pauper application con\crle<I int«> plaint on ]>a\- 
ment,—50, 62. 

Limitation when pauper application is grantetl refused.—49. 01. 

Mandatory and prohibitory' provision.—38, 48. 

Meaning of the terms “Filed, furnished , etc.—-41, .■'0, 

No right to demand further time, 46, -■>6. 

Pauper suits and appeals.—47, 57. 

Pauper suits by forms.—48, 60. 

Procedure,—39, 49. 

Rejection of plaint, or appeal.—45, 55. 

Retrospective presentation,—43, 51. _ 

Unstamped and insufficiently stamped documents.—42, al. 


( 2 ), 66 . 


Section 7,— 

Actual or market value,—54 (5), 69. 

Alternative reliefs,— 55 (4), 73. ^ 

Averments in written statement,—55 (2), /2. 

Cases where valuation not possible, 54 ( L ^ • 

Computation of fees payable in certain sints W 
Court-fee value not a guide for jurisdiction.—54 (1). 

Legislative changes,—51, 64. 

Local Amendments,— 52, 64. \ , ca 

Methods of valuation under Suits \ aluation Act. 54 

Modes of valuation for Court-fce.--53, • 

Objection as to valuation and ’ 

Principles for valuation of ’ 

Relief sought in substance,—55 ^ 

Statutory prescribed valuations, 53 (^/» ■ 

Suits falling under S. 8, Suits Valuation Act. S3 (3), 6/. 
Valuation for purposes of jurisdiction.—o-. 

Section 7 (i),— 

Applicability of,—57, 75. 

Appeals in monej'-suits,—61, 

Bond payable by instalments, 58 (fL • 

Claim for—money in addition to or instead of other relief. 57. 7o. 

Computation of fee for appeal and 77 

Court-fee ad valorem on value of sw^ject-matter. 58 (2), 7/. 

Court-fee payable on claim for set off.—58 (31, /8. 
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COURT-FEES ACT—(Co«/rf.) 

Section 7 (i)— (Contd.) 

Scope of clause,—57, 75. 

, Suits for arrears of maintenance or annuities.—60, 83. 

—damages or compensation,—59, 81. 

— future interest.—58 (7), 80. 

—money-illustrations.—58, 77. 

—money or basis of mortgage,—58 (8), 80. 

—possession and mesne profits,—58 (5), 79. 

— Mit.—58 (6), 79. 

Section 7 (ii),— 

Annuities, suits for.—67, 93. 

Applical)ility of clause,—63, 90. 

Legislative changes.—62, 89. 

“Other sums payable periodically”,—68, 93. 

Scope of clause,—63, 90. 

Suits for enhancement of maintenance,—66, 92. 

Suits for future maintenance.—64, 91. 

“Value of the subject-matter of suit”,—69, 94. 

Section 7 (iii),— 

Applicability and scope of clause,—70, 95. 

Documents of title,—75, 99. 

Jurisdiction,—77, 100. 

Market-value,—76, 99. 

Moveable property, suits for,—74, 98. 

Suit for possession of monastery,—72, 95. 

Suit for recovery of moveable property,—70, 95. 

—pledged property,—71, 95. 

■Section 7 (iv),— 

Applicability and Scope,—81, 101. 

Cardinal rules of construction of statute,—83, 102. 
Court-Fees .\ct is a fiscal measure,—84, 103. 

Jurisdiction—Valuation of Suit,—97, 118. 

Legislative Changes,—78, 101. 

Local amendments,—79-80, 101. 

Power of Court whether to revise valuation,—83, 102. 
Valuation of suit at option of plaintiff,—82, 102. 
V'aluation in appeal.—84, 103. 

Section 7 (iv) (a),— 

AiJplicability and Scope,—98, 122. 

Suit for delivery of bonds,—100, 122. 

Valuation for Court-fee,—102, 123. 

Value for jurisdiction,—104, 126. 

Section 7 (iv)— A, — 

Madras .Amendment, of 1922,—103, 125; also, 266, 234.. 
Application of,—^267, 270, 234, 235. 

Object of the provision,—269, 235. 

Valuation of suits under—, S. 7 (v). 271, 236. 

Section 7 (iv) (b),— 

Applicability and Scope,—105, 127. 

Applies only to “joint family property”,—106, 127. 
Court-fee on appeals in partition suits,—124, 145. 
Defendants non-liability to pay Court-fee,—125, 146. 
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COURT-FEES ACT—(On//J.) 

S. 7 (iv) (b) — iContd.) 

Defeiulaiit in possession in denial.—118, l.i8. 

Different kinds of partition suits,—116, 136. 

Partition suits In' co-u\v tiers in joint possessi<in.—116, 136. 
Suit allepinjr previous partial partition.—117, 138. 

Suit in essence for declaration and recovery.—119, 139. 
Suit for joint possession t)r etijoymcnt.—120, 142. 

\ aluation for Ctnirt-fecs in jiartition suits,—121. 
Valuation lor jurisdiction in partiti«>n suits.—126, 147. 

Section 7 (iv) (c),— 

Applicability of sub-clau>e,—155, 160. 

Consequential relief,—135, 153. 

Construction of pleadings in suit,—155, 160. 

Declaratory decree.—133, 150. 

Declaratory suits, classes of.—134, 152. 

Evasion of stamp duty.—161, 165. 

^fadras Amendment,—132, 150. 

Necessity for consequential relief,—144, 156. 

Pleadings in suit.—155, lf>0. 


Suits falling under this clause,—162, 167. 

—Accounts and inspection of books. 163, 107. 
—Ad intt'rim injunctions,—164, 167. 

—A<Iministralion of estate,—165, 168. 

—Adoptions,—166, 170. 

—Annuity,—174, 173. 

—.Appointment of Receiver.—175, 17.-'. 

—.Attachment in execution,—176, 176. 

-^rcmoval of. 

-restoration of,—177, 176. 

—Bcnami transactions, 181, 181. 

—Bengal Tenancy Act,—182-188, 181-185. 

—Cancellation of certificate,—189, 185. 

-<lecrec, 190, 185. 

-deeds,— 198, 198; also 200, 100. 

-gifts.—206, 197. 


leases,—211, 199. 
mortgages,—207, 197. 
release deed,—208, 197. 
sale-deeds, 209, 197. 
wills,—212, 199. 


178, 177. 


•laini proceedings, suit to .set aside (»rder.s in 
—confirmation of possession,—213, 199. 
—conflicting views of different Higli 
—Declaration and injunction,—214-222. 2^-20^. 
-—Declaration anti possession,—223-231, 209-219. 
•with possession of wife.—232, 219. 


220 . 


—Ejectment,—233, 220. 

—Entry in record of rights,—234, 

—Fresh partition,—235, 221. 

—Landlord and Tenant—Suits hclween.-—236. 237, „2I. 
—separate and necessary reliefs. 210, lA. 

—Specific Relief .Act, S. 39,—201, 191. 

—suits relating to trust,—239, 222. 

Suits not falling under this clause,—241-261, 224, 228. 

—v'oid or voidable,—202, 192. 
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Valuation of suits,— 

—for Court-fee.—at option of plaintiff.—262, 228. 

— lor jurisdiction—same as for Court-fee,—263, 23(*. 

—in appeals,—Court-fee same as on plaint,—264, 231. 

—Madras amendment.—265, 233. 

—Paragraph IV-A,—266, 234. 

-, application of.—270, 235. 

-, object of,—269, 235. 

Section 7 (iv) (d),— 

—Different kinds of Injunctions.—277 241. 

-Mandatory Injunctions,—280, 242. 

-I’erpetual Injunctions,—279, 242. 

-Temporary Injunctions.—278, 241. 

—Injunction coupled ^^ith other reliefs,—274, 240. 

—I.cgislativc changes,—272, 238. 

—scope of sub-clause,—273, 239. 

—Suits for Injunction falling \mder this clause,—275, 240. 

—Valuation of suits under cl. (iv) (d) — 

-A. for Court-fee,—281, 243-245. 

-H. for Jurisdiction,—282, 245-248. 

-C. for Privy Council appeals,—283, 248. 

Section 7 (iv) (e),— 

—Application of sub-clause,—285, 249. 

—Scope of provision,—284, 249. 

—Suits for easement falling within sub-clause,—286, 250. 

Section 7 (iv) (f),— 

.■\cccjunts. Suit for—. 100. 

—Appeal against a final decree,—303, 273. 

-from a preliminary decree.—299-302, 267-272. 

-.A. .Appeal by Defendants,—300 (2), 268. 

-B. .Appeal by Plaintiffs,—299, 267. 

-C. Subject-matter not co-extensive.—302, 272. 

—.Appro.ximate or tentative value.—290, 255. 

—.Arbitrary valuation by plaintiff,—291, 256. 

—Combined or separate appeals,—305, 276. 

—Conclusion,—306, 277. 

—Decree beyond pecuniary jurisdiction,—294, 262. 

—Forum of appeal,—304, 274. 

—General observations,—295, 264. 

—Identity of value for Court-fee and jurisdiction,—292, 259. 
—Jurisdiction to entertain and decree claim,—293, 261. 

—Privy Council decision,—296, 265; also see 298, 260. 

—Provision in C. P. Code.—297, 265. 

—Scope of the sub-clause,—287, 251. 

—Suits falling under this sub-clause.—288, 252-254. 

—Suits not falling under this sub-clause,—289, 254-255. 

—Suits for account—meaning of,—287, 251. 

—Tentative and actual value for jurisdiction,—293, 261. 

—Valuation for Court-fee,— 

-.Appro.ximate or tentative.—290, 255. 

-B. .Arbitrary valuation,—291, 256. 

—Valuation for jurisdiction.— 

-.A. Identity of valuation for Court-fee.—292, 259. 

-B. Tentative and actual value for jurisdiction, 293, 261. 

-C. Decree beyond pecuniary jurisdiction.—294, 262. 

—Valuation of Court-fee in appeals,—295, 265. 
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COURT-FEES ACT—u'onUl.) 

Section 7 (iv) (f) — (O-vi/J.) 

-(ic-tieral observations,—295, 265. 

-Privy Council clecisiiin.—296, 205. 

-Provision in S. 149, C. P. Code.—297, 2(.)5. 

-X’arioiis interpretations of Privy Council ruling:.—298, 260. 

Section 7 (v),— 

.\dditional reliefs—Suit for po'-session as.—310, 2S1 . 

Alternative reliefs—Suit for possession a'^.—311, 281. 

Different classes of lands,—314, 284. 

(iovernment Xol iff cat ion,—317, 286. 

—interpretation of sub-clauses (a) to (d). —315, 285. 

Panels,—312, 281. 

Lan<l suits.—313, 282. 

Legislative change>.—307, 278. 
market-value,— 319, 287. 

Mode of valuation of suits for juris<liction.—320, 287. 

Principle of the rules,—316, 286. 

Scope of the paragraph.—308, 279. 

Statutory valuation for Court-fee.—318, 287. 

Suits for possession under S. 7, cl. fv),—-322, 290, 

Suit for possession as principal relief.—309, 280. 

X’aluation in appeals.—321, 288. 

/ 

Section 7 (v) (a), (b),— 

—Arable land converted to cocoaiiut tope, 326 (6), 299. 

—Bagayat land.—324 (2), 296. 

—I.and .se|)arately asessed to revenue. 326 (7), -.)9. 

—Leasehold property,— 324 (3), 296. 

—Occupancy rights,—324 (4), 290. 

—Kyotwari lands.—326 (2), 298. 

—Scope and applicability of cl. («/). 323, -9.-'. 

—Scope of cl. (h), —325, 297. 

—.Suits falling within cl. (o), 324, 296. 

—Suits falling under cl. (/O —326, 297 

-for declaration and possession.—326 (3), 

-for partition of Taluqdari Estate.—326 (4). 298. 

-for possession by cancellation of deed,—326 (5), 2;8. 


Section 7 (v) (c),— 

Applicability and scope,—327, 300 

Illustrative cases.— Kevenuc-free 2^8. 301 

Lands with fluctuating a-^scssments.—329, 3(»-. 


Section 7 (v) (d),— 

Cases falling under this clause.—331, 303. 
Comparison of cl. fa), (b). (c) and U/) ot S. 
Fractional share of part of estate,—332, 30.->. 
“Market-value”,—333, 307. 

Proviso—its scope and object. 

—. Bombay,—334, 307. 

—B. Madras.—335, 308- 
Scopc and applicability,—330, 302. 


7 fc).—330, 302 


Section 7 (v) (e),— 

Building sites,—337 
Gardens,—338, 311. 


(2), 311. 


Houses,—337, 309. 

Scope and applicability,—336, 304 
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COURT-FEES ACT— (Coutd.) 

Section 7 (v) (e)— (Could.) 

X'aUiatlon for Court-fee.—339, 312. 

—jurisdiction,—340, 314, 

X'aluation in appeal.—341, 315. 

Section 7 (vi),— 

Court-fee in pre-emption suits.—342, 315-318. 

—Houses and gardens.—343, 318. 

—lmpro\enicnts.—342 (5), 317. 

—Lands exempt from revenue.—342 (2), 316. 

—Lands paying revenue.—342, 315. 

—Market-\alue on date of sale, 342 (4), 317. 

—Sale of e(iuity of redemption.—342 (3), 317. 

X'aluatioti for jurisdiction. 344, 318. 

X'aluation in appeals.—345, 321-324. 

Section 7 (vii),— 

Scope of the clause.—346, 324. 

Suit for interest of assignee of land rewnue.—324. 

X'aluation for jurisdiction.—347, 324. 

Section 7 (viii),— 

Scliedule 11. Art. 17 fi').—350, 326. 

Scope of the clause,—348, 324. 

Suit to set aside an attachment.—324. 

X’ahie for Ctnirt-fee,—349, 325. 

X'alue for jurisdiction.—351, 327. 

Section 7 (ix),— 

.•Xmendment,—352, 328. 

.Appeal against preliminary and final decrees,—384, 349. 
.Appeal against portion of decree,—383, 347. 

Application and scope of clause,— 

.Application of paragraph to suits or appeals,—355, 329. 
Co-mortgagor—Redemption by—, 364, 335. 

Conflict of views,—389, 353. 

Consequential reliefs,—Redemption as,—365, 335. 

Court-fee in appeals,—388, 351. 

Court-fee in foreclosure suits.—387, 350. 

Damages sought to be set off,—361 (5), 333. 

Foreclosure suits.—386-389, 350-354. 

Kanom mortgages,—361, 331. 

—mortgage satisfied by payment. 359, 330. 

—payments in kiiul.—361 (4), 333. 

—Principal amount of mortgage.—358, 330. 

Redemption suits.—Scheme of valuation in,—358, 330. 

—.A. for Court-fee.—358, 330. 

—B. for Jurisdiction,—366-374, 335-340. 

—C. iit appeals.—375-382, 340-346. 

—Redemption and claim for arrears of rent,—361 (2), 332. 
—Redemption coupled with other reliefs,—361 (3), 332. 

—Redemption of part of mortgaged property,—363, 334. 
Right to foreclose or sale.—386, 350. 

Several mortgages,—385, 350. 

Suit for mortgage by conditional sale.—390, 354. 

Suit for redemption of kanom.—354, 329. 

Surplus amount claimed separately chargeable,—361 (6), 334. 
Surplus profits,—360, 331. 

Title in dispute,—362, 334. 
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Section 7 (ix),— (Could.) 

Valualiuii for jurisdiction.—366-374, 335-340. 
—GcMicral obscrvaticuis.—366, 335. 

—Summary.—374, 340. 

\'ahiation in appeals,—375-382, 340-34(». 

—Summar 3 '.—382, 346. 


Section 7 (x), — 

Applicability* and sct)pc of,—391, 355. 

Awards cnforceal)le by suit,—409, 3f>4. 

Award whether a ctnitract.—410, 3()5. 

Benami transactions,—395, 357. 

Contract of exchaiige,—394, 35(>. 

Contract of guarantee,^—393, 356. 

Contract ot lease.—406, vl63. 

Contract of mortjrapc,—405, 362. 

Contract of sale.—404, 361. 

No apreement to perform,—396 (5), 357. 

Relief by delixcry of possession,—404, 361, 

Specific performance as main relief.—397-403, 3.-'S-36l. 

Suit by mortgagee for i)ossession,—392, 3.56. 

Suit for possession by lessee.—396 (6), 3.*'7. 

Suit for refund of purchase-money.—396 (7), 3.->/. 

Valuation t)f suit for Court-fee,—406, 407, 363. 

—jurisdiction.—408, 363. 

Section 7 (xi), — 

Amendments.—411, 366. 

Application and scope,—412, 366. 

T^laint and plca<lings—Denial t)f plaintilT s title, 424, 3/1. 

Suits by landlord,— 

—against tenant at fixed rate,—427, 37.*'. 

—against tenant and a strangcr.--413, 367. 

—for arrears of rent and possession,—-423, 370. 

—for assessment of fair and e<|uitable rent.—415, 36/. 

—for <lcclaration of kiidivaram rights. 416, 368. 

—for deli\ery of muchilikas,—•369, 

— for enhancement of rent,—420, o70. 

—for recovery of immoveable property, 422, 3/0. 

—to eject a tenant.—425, 372. 

-holding over,—426, 373. 

Suits by tenant,— 

-by alleged tenant against lan.llord a.ul third ,.ers<m,-417. 

—for abatement of rent,—431, 379. 

—for declaration of occupancy rights.--416, ,56/. 

—for delivery by landlord of a lease.—421. ,5/U. 

—to contest notice of ejectment, 429, ij 
—to recover occupancy property.—430, 

Valuation for Court-fee and junsdictmn.—418. 368. 

Valuation of suit to eject a tenant.—428, ^/(>. 

Section 8,— 

—Appeals against orders not amounting to a dvcrce.-438. 386 
—Appeals by co-sharer on questions of title or apportionment. 

not governed bv.—436, 38,'>- 

-Appeals by Crown against the award not <2), .bsl. 

—Appeals where no compensation allowed.- * 

—applicable to appeal.- by persons claiming compensation. 433, 3. 

C—Z-6 



Thk Cox’RT-Fb:K> Act. 
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Section 8,— (_Coutd.) 

—application of the section,—433, 381. 

—Court-fee on the statutory addition.—439, 387. 

—Fee on memorandum of appeal against order relating to compen- 

saticn,—379. 

—Onler directing refund of compensation awarded not appeal- 
able.—433 (3), 382. 

—T’ower of appellate Court in a land acquisition appeal,—440, 387. 
—Power of Court to issue Commission for investigating market- 
value, etc.,—451, 394. 

—Rules for computation of fee.—12. 

—Scope of the section.—432, 380. 

—Sell. II, Art. 17 (if) not applicable to appeals by claimants, 434, 

382. 

—Sch. 11, .\rt. 17 (ic’) not applicable to appeals by Crown.—435, 

383. 

Section 9,— 

Appointment of a Commission, not without due reason,—444, 389. 
Ccturt may undertake judicial investigation.—442, 389. 

“If the Court secs reason to think," explained,—442, 388. 

Issuing charts of valuation objectionable.—445, 390. 

Judicial investigation, of market-value by Court.—443, 446, 389, 390. 
—, through Commission, or by Court,—443, 389. 

Power of Court to take evidence,—447, 391. 

I’owcr to ascertain nett profits or market-value,—387. 
l*roccdure under—. 12, 

Scope and application of—, 441, 388. 

Sections 9 and 10,— 

History of Sections 9 and 10 traced,—450, 393. 

Sections 9, 10 and 11,— 

not in conflict with S. 28 of the Act,—451, 394. 

Sections 9, 10, 11 and 28,— 

not in conflict with O. 7, R, 11, C. P. Code.—451, 394. 

Section 10,— 

Abandonment of claim.—456, 398. 

.\ppeal from order rejecting a plaint, as a decree,—Forum of 
appeal,—451 (3), 395. 

.\pplication of provision to any stage of suit,—451 (2), 394. 
Chartered High Courts,— O. 7, R. 11 not applicable to,—451 (4), 

396. 

Dismissal of suit by Court having jurisdiction, 452, 396. 

Duty of appellate Court on appeal against an order rejecting plaint,— 
451 (3), 395. 

Extension of time,—by Court for paj’ment of deficit Court-fee. 453, 

397. 

Legislative changes,—449, 393. 

Mandatory provision in S. 10 (it), —454, 397. 

Parties to suit—Question of Court-fee,—455, 398. 

Payment ante dates to institution.—457, 399. 

Power of appellate Court under S. 10 (ii),—454, 397. 

Pow’cr of Court to stay suit for payment of additional fee,—451, 
394. 

Procedure under—, 12. 

Procedure under—, in case of deficiency,—454, 397. 
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Section 10— (Contd.) 

Pro\'isioiis in Ci\il I'rocccJure Cmlc. ;ui<i Conrl-tfc> Act compani!, 
—451. 394. 

• Refund of excess Court-fee pai<! in consequence nr wmntr e-^timatt 
of market-value,—580, 487. 

Section 11,— 

.Additional Court-fee.—penalty for non-payment of.—470, 412. 
Administration suit, falls under,—461, 404. 

.Amendments,—458, 401. 

Application of the section to 

—administration suits.—461 (1). 403; 165, U>8. 

—claim for compensation for use and occupation.—463, 406. 

—claim for past and future mesne profits,—467, 410. 

—relief by way of account,—461 (1), 403. 

—suits for accounts,—461 (1), 403. 

—suits for past mesne profits.—462, 404. 

.Approximate and tentative valuation of suit,—461 (3). 403. 

Cases to which section inapplicable.—463, 406. 

Construction of Section.—464, 406. 

Court-fee in suits for past mesne profits,—465. 40/ 

on future mesne when ascerlainc<I,—464, 40/. ^ 

Decree beyond limit of pecuniary jurisdiction.—471. 41.^. 

—final, for possession, etc.,—469, 470, 412. 413. 

—for future mesne profits,—467, 410. 

■ , always preliminary.—469, 412. 

—Decree for past mesne profits, final or prehminary.^69, 412. 

- for possession and mesne profits. 469, 411. 

_in excess of amount claimed.-Coiirt-fee payahU- cm .l.fiei- 

_'^excess limits of pecuniary jurisdiction.—coiithet (»f view 

on—, 482, 422. 

—Final decree for possession.—469, 4U. 

-in suit for partition and mesne profits.—470. 4K1. 

—Fiscal enactment construed strictly m favoi.r ot suhjec t.-464. 406. 

—Forum of appeal.—484-488, 424. 426. 

—Inquiry as to mesne profits,—466, 

Jurisdiction of Court,— » , i , 

—Application for investigation of mesne prohts hu. 

—Decree blyond pecuniary limits, not . 

—Jurisdiction determined by valuaUon m plamt,-472-476. 41.. 41.., 

not by result of suit,-^73, 410 ,.„it dislingnisbed,— 

—Jurisdiction to decree claim, saml cnieria 

475, 478, 482 417. pecuniary limits.-476, 

—Jurisdiction to decree claim m excess ci i 

477, 416, 420. rlctermincd by valuation of plaint.— 

—Jurisdiction to entertain suit cictermintu > 

^ 1 Irt pirress of pecuniarv limits.—477, 479, 

—Jurisdiction to pass decree in excess oi pee 

480, 481, 420, 421, 422. 472 417 

—Mesne profits exceeding pecuniary hm.ts.-472, 41/. 

not applied to,— mortgage snit.- 463 . 400 . 

—Interest accrued upon mone> jnfi 

-Suit for damages based on 
—Suit for future mesne 

—Suit on mortgage for money.— 463, ^uo. 
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Section 11— iCirntd.) 

Penalty for non-payment of additional Court-fee,—470, 412. 
F’reliminary decree in suits for account, or mesne profits.—467, 410, 
I'rima facie valuation ceases on actual determination.—472, 418. 
Procedure in suits for mesne profits or ac,count, Mhen amount de¬ 
creed exceeds amount claimed.—Mil. 

.‘^afcRuards iti. as regards approximate or tentative value.—291, 257. 
Scope of the section.—459, 402. 

Stay of execution until extra Court-fee paid.—-464, 407. 

Suit confined to part relating to mesne profits.—464, 406. 

Suit for account, applies to portion claiming relief by way of 
accounts.—464, 407. 

Summary, of High Court views,—482, 422. 

Tentative valuation of suit.—460, 403. 

Valuation f>f suit as given in plaint determining jurisdiction.—472,. 
473, 476, 415, 416. 

Valuation of suit for purposes of juristliction,—483, 423. 

\'aluation of suit in appeal.—484-488, 424, 420. 

X'aluation of suits under—,472, 417. 

—, t'rinui facie when ceases.—472, 418. 

Section H (1),— 

.•\pplicable ^to final decree in respect of mesne profits past and 
futurcr—466, 409. 

.-\pplies to suit for mesne profits ascertained in trial Court,—Pro¬ 
cedure.—465, 408. 

Section 11 (2),— 

• . 

Madras amendment to—, 468, 411. 

Not applicable until amount of mesne profits determined in exe¬ 
cution,—470, 414. 

Section 12,— 

.■\ppeal.—Decision, by Court on question of valuation not open to,— 

507, 440. 

.Appeal—General observations,—506, 437. 

—.Appeal, from order of rejection of plaint or memo, of appeal.— 

507, 437. 

Application of the section.—493, 429. 

-cross-objections, not applicable to.—493, 429. 

—decided cases, not, applicable to,—492, 428. 

—t>riginal side of High Court, not applicable to,—490, 428. 

—<jucstion of category of suits.—491, 428. 

—question of jurisdiction,—493, 429. 

Coercive mea.sures and penal consequences.—530-535, 456-459. 
Compared With S. 5,—Finality of decree re Court-fees,—505, 436. 
Decision of question as to valuation,—127. 

Decision of question relating to valuation by lower Court,—Express 
or implied,—504, 435. 

Decision of question re category, not final.—12. 

Decision of question re valuation, final.—12. 

Finality of decision re Court-fees,—505, 436. 

Power of Court, to dismiss suit or appeal in default of pavment,— 
536, 459. 

Question as to category distinguished from question as to valuation. 
—31, 41; 496, 497, 430 ; 498, 431; 499, 500, 432, 433 ; 501, 502. 
503, 434. 

Review,—Finality of order by lower Court no bar to—, 536, 459. 
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• Section 12— (Contd.) 

Revision.—Decision an question of \ahiation.—508-513, -t 4 {l- 447 - 
cf. 514-518. 

Scope of the section.—489, 427. 

Summary of decisions.—518, 447, 

Section 12, Cl. (1).— 

Decision of tiuestion of Court-fee In- first Court final.—489, 427, 
Decision on question of valuation open to revision.—508, 509, -14(1: 
i f. 510-517, 441-445. 

Scope of finality of dccisicni re Coiirt-fee,—506, 437. 

Section 12. Cl. (2),— 

Case before appellate Cotirl.— E'^sential condition for actinn "Uo 
motu,—523, 451. 

Coercive measures and penal conse<jnenccs of <lefanlt,—530-535, 
456-459. 

Conditions requisite for exercise of poner,—520, 449. 

Deficiency in Court-fee by cither party.—Jurisdiction of appellate 
Court,—528, 455. 

Detriment of revenue, explained.—527, 454, 

Dismissal of suit under—, .Appeal from,—506, 437. 

Duty of appellate Court to protect re\cnue.—522, 450. 

Objection in appeal,— ^ 

—by defendant—Rcspon<lent as to suthciency of idaintiff’s ( ouri- 
fee in trial Court. 521, 449. 

•—to order demanding additional fee.—521, 449. 

Power of appellate Court,— 

—to collect deficit Cottrt-fec in lower Courts, 39, 49. 

—to decide question of Court-fee in interests of reveiuie.—519. 

448. 

—to protect interests of revetiue,—489, 427, 

Power of Court of Revision,— 

—Power of Court of appeal. Review or Revision to interfere u.th 

erroneous decision to the detriment of reveniu^—527, 4.->4. 

—Powers of High Court or Taxing Ofiicer, 526, 4.’>3. 

Procedure of S. 10 applicable when question of Loim-lecs « ronely 

<lccidccl.—528, 455. . • i • i r- . 

Procedure where proper Courl-lee not levied in lower Con, t,—528, 

455. 

Reference to High Court not allowed.—524, 452. 

Review.—536, 459. , 

Second-Appeal—Power of Hi.eh Court t.) take action,—525. 4.->2. 

Section 13, — _ i i 

Appellate Court to grant refnn.l certlficate.-uhen s.nt rema.nled 
under O. 41. K. 23, Civil Procedure Code,-579, 480. 
—Application for refund of stamps, 58 , 

—Construction of the section, 540, 46 . 

—Dismissal of suit on preliminary • 7 . 

—Disposal of whole suit on preliminary poi^nt.—561. -t/(>. 

Fees paid on memorandum of appeal, ^ • 

—Legislative Changes.—537, 460. 

—“cLer Court", includes Court of first instance,-540, 462. 

—Mandatory provisions of,—539, 461. 

—Meaning of preliminary point, 544» 46 . 

““Preliminary decree,-— • 

—Appellate Court cannot remand case on,—547, 469. 
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—Preliminary point,— 

—Decision on all the issues,—548-557, 469-474. 

—Dismissal of suit on—. 558, 474. 

—Disposal of whole suit on—, 561, 476. 

—Illustrative cases. 543, 464. 

—Meaning of,—542, 463. 

—Remand on—. refund of stamp on appeal.—567, 480. 

—Reversal of decision of lower Court,—562, 477. 

—Suit dismissed or decreed on—, 546, 468. 

—Whether may relate to merits of case,—544, 466. 

—Proviso,— 

—Refers to cases where decision set aside qua portion of subject- 
matter,—582, 489. 


Refunds,— 

—not allowed on dismissal of appeal,—578, 486. 

—of Court-fee on remand,—573, 483 ; 579, 486; 580, 487 ; also see 12. 
—of excess fee allowed under S. 151, Civil Procedure Code.—574, 


484. 


of fees paid on memo, of appeal,—459. 
under special Acts and provisions,—580, 487. 


Remand,— 

—decision on all the issues,—548, 469. 

—directing amendment of plaint,—560, 475. 

—for rc-trial outside O. 41, R. 23,—563-572, 477-483. 
—of whole case, on amendment of plaint,—566, 480. 
—on addition of parties,—559, 474. 

—under O. 41, R. 23.-567, 480; 541, 463. 

Reversal of decision of lower Court,—562, 477. 

Scope, and application of,—538, 460. 

Suit includes proceedings in appeal,—540, 461. 


Section 14,— 

Computation of time,—589, 492. 

Court-fee on review applications,—585, 490. 

Refund of fee,—12. 

—, on application for review,—489. 

Review in forma pauperis, —588, 492. 

—of judgment,—584, 490. 

—of order,—Application stamped under Sch. II. Art. 1,—492; also 
587, 492. 

—relating to portion of judgment,—586, 491. 

Scope of,—583, 489. 

Section 15,— 

Amendment, 590, 494. 

Conditions to be fulfilled for ordering refunds,—593, 495. 

Inherent powers of Court, to refund Court-fee,—592, 494. 

Refund of fee,—12. 

—, on reversal or modification of order,—193. 

Scope of,—591, 494. 

Section 17,— 

Aggregate fees, in multifarious suits,—13. 

Alternative, or cumulative reliefs.—596 (2), 497. 

Amendments of,— 594, 497. 
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APPLICATION OF: also see NOT A1 AHl.E TO.— 

—to suits and appeals from —596, 497. 

—two or more dift'erent reliclA simultaneously.—599, 5i)9. 
Consolidation of suits or appeals,—603, 513. 

Costs in appeal.—602, 513. 

DIFFERENT C.AUSES OF ACTION,— 

—Suit for debt .guaranteed by dittVrent .uuarantor’i.—598 (3), 503 
—Suit for two or more reliefs,—601, 512. 

—with alternative reliefs,—599, 507. 

Distinct subjects,— 

—Claims for ejectment and for rent.—598 (5), .■>0-1. 

—Meaning of,—597, 498. 

—Suit for damages and injunction,—600 (4), all. 

— inheritance as a legatee,—600 (5), all. 

-partition and accounts,—600 (7), 511. 

' -possession and mesne profits. 600 (6), •"'ll- 

■ — redemption for a certain sum on account i>f rent. 600 (8), .•'12. 

TLLUSTRATIVE C.ASES.— 

See SUITS,—598. 501. 

Maximum limit,—604, 514. 

not applicable to,— 

—Application and appeals from orders passed on appeals.—596. 49/ 
—suit for balance due on a khata. 598, aOl. 

—where single cause of action uith one alternate rebet.—598 (4), 

503. 

object of,— 

the section,—595, 497. 

Scope and application of,—596, 497. 

SINGLE CAUSE OF ACTION. 

—collective suits,—598 (7), 506. ^ 

—suits for one main relief,—598 (6), . -j,- 

—suits for possession and mesne v 7* • 

—with one alternative relief.—598 (4), a03. 


4i 


subject”.— 

—means cause of action,—597, 501. 


suits,- 


—on 


by unsuccessful claimants,—600 03). 509. 
comprising distinct subjects, 600 ( 7. 

•for balance due on a khata, cii 

for damapTCSt and injunction, 600 v )f • 

for debt guaranteed by ^ 

for inheritance, and as legatee, 6 ( )f 

for one main relief,—598 (6), -ii 

for partition and accounts.—600 ( 7. • 

for possession and mesne profits.—600 (67, :)ii . 
for redemption,—600 (8), 512. 

for several declarations,—600 ( mortgages, etc..— 

different Hundis. pro-notes, dcposn. 

598 (2), 501-503. cog f2'\ 503 

different mortgages of same propert,.-598 (2). a03. 
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S. 18.— 

Amendments.—605» 575. 

Cognizable offences,—Sch. II, Art. 1 (f). 607, ol6. 

Complaint.—Court-fee on.—606, 515. 

Complainant.—Written examination of.—13, 515. 

S. 19,— 

Cl. (!)• Power of Attorney.—610, 579. 

Exemption of certain documents,—13. 

T-egislative changes.—609, 579. 

Scope of.—608, 579. 

N'akalatnama.—611, 579. 

S. 19 (iii),— 

See WRITTEN ST.ATEMENT. 

Written application to set aside award.—Sch. II, Art. 1 (b). 614, 

.521. 

Written statement claiming a set off,—Sch. I, Art. 1. 613, 521. 

—exempt from Court-fee,—612, 520, 

—in partition suits not requiring stamp. 615, 521. 

Section 19 (v),— 

Suit in Munsiff’s Court exempt.—616, 522. 

Section 19 (viii),— 

T’robate and Letters of administration.—617, 522. 

Section 19 (ix),— 

.\pplication relating to assessment,—618, 523. 

Section 19 (xi),— 

.■\pp1ication relating to cultivation,—619, 523. 

Section 19 (xiii),— 

Distraint proceedings,—Exemption of,—620, 523. 

Section 19 (xvii),-— 

—“.Any Court or its officers”,—Petition by a prisoner or a person 
in distress, exempt.—621, 523. 

—Complaint of a public servant, exempt,—622, 524. 

Section 19 (xx),— 

—.Application for refund of costs, exempt,—623, 525, 

Section 19 (xxii),— 

—.Application for compensation, exempt,—624, 523. 

Section 19-A, to K,— 

Probates. Letters of .Administration and Certificates of Adminis¬ 
tration,—13. 526. 

Section 19-A, — 

Amendments,---625, 526. 

Discretion of revenue authority,—629, 528. 

Nature of duty levied,—626 (b), 527. 

Probate duty—Locality of assets,—626 (c), 527. 

Refund of Court-fee duty on probates, etc.,—628, 528. 

Relief where too high Court paid.—526. 

Scope,—Payment of duty,—626, 527. 

Uncertainty of realization, not affecting valuation,—627, 527. 

Value of a chose in action.—627 (b), 527. 

Valuation on date of application,—627 (c), 528. 
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Section 19-B,— 

Debts due by the deceased, meanintr of—633, 531. 

Mode of calculation of estate left by deceased,—631, 520. 
Property subject to mort.eage or annuitj',—\’aIiia(ion of,—632. 530. 
Relief where debts due from a deceased person liave been i>aid out 
of his estate,—528. 

Scope of,—630, 520. 

Section 19-C,— 

Application of, First and Second grant after Act,—8; aNo 636, 
532, 533. 

Illustrative cases,—637, 534. 

Legislative change.—^.634, 532. 

Power of appointment,—639, 535. 

Properties situate in British India.—638, 534. 

Relief in case of several grants,—531. 

Scope of the section,—635, 532. 

Section 19-D,— 

Application where Probate, etc., granted on which O-urt-fee i-aid, 
—640, 536. 

Dayabhaga rule of inheritance.—646, 542. 

Hindu joint familv property, whether e.xeinpt from prohate duty, 

—642, 537. 

Power to confer a beneficial interest.—645, 541. 

Private Provident Fund,—644, 541. 

Probates as regards Trust property, exempt,—641, .536. 

Probates declared valid as to trust property,—.■)35. 

Scope of,—640, 536. 

Will creating a tenancy in common.—643, 540. 


Section 19-E,—r 

Amendment,—647, 543. 

“Mistake”, not including mistake of law.— 651, 544. ' _ 

Power of Chief Controlling Revenue Authority. 650, .^44. 

Power of Civil Court to entertain suit for recovery ol penalty.— 

649, 543. 

Provision where probate dutj’ paid too low, d4-. 

Scope of,— 648, 543. 

Section 19-F,— 

Administrator to give proper security, 544. 

Section 19-G,— 

Amendments of,—653, 545. 

Penalty in protection of Revenue. — 654, 54.->. 

Section 19-H,— 

Amendments of,—547. _ 

Costs of proceeding witli enquiry,—660 (c), a • 

Finality of finding in inquiry under.— 660 (d>, br^u. 

Instructions on the working of,—663, 5bl. _ 

Notice of applications for probates, etc., to Ke\tn 

546; 658, 548. 

Procedure in motion for inquiry.—659, MV. 

Property outside Province, — 662, 550. 

Proviso to sub-scction (4),—657, 548. 

Review of finding in proceeding under, 66 , 

Scope of,—656, 548. ti/zn 

Valuation by District Judge,—Checking 6 , * 
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Section 19-H,— (Contd.) 

—Costs of proceeding,—660 (c), 550. 

—Duty of Court,—660, 549. 

Value of property,—Finality of finding of District Judge,—660 (d), 
55^). 

Secton 19-1,— 

Administration for part of the propert>',—666, 553. 

Compliance with, effect of,—9. 

Motion of Collector not to delay grant,—667, 554. 

Pre-payment of Court-fees,—665, 552. 

Provident Fund money exempt from probate duty,—668, 554. 

Scope of,—664, 551. 

Testamentary jurisdiction,—669, 554. 

Section 19-J,— 

Recover^' of penalties,—669, 554. 

Scope of,—670, 555. 

Section 19-K,— 

Scope of,—671, 555. 

Section 20,— 

Amendments.—672, 556. 

Nature and levy of process fee.—674, 557. 

Peons for serving processes,—675, 557. 

Rules as to costs of process-fee,—556. 

Rule-making power of High Courts,—673, 557. 

Section 21,— 

Table of Process-fee. 

Section 22,— 

Amendments,—676, 558. 

Number of peons in District, and Subordinate Courts,—558. 

Rules in different Provinces,—677, 558. 

Section 23,— 

Amendments,—678, 559. 

Number of peons in Revenue Courts,—678, 559. 

Rules-, Assam. C. P. and Madras,—679, 559. 

Section 25,— 

Collection of fees by stamps,—560. 

Document,-Memorandum of appeal is a—, 22, 34. 

Section 26,— 

Amendments,—680, .560. 

Rules, as to levy of Court-fees,—681, 560. 

Stamps to be impressed or adhesive,—560. 

Section 28,— 

Appeal,—presentation of, when valid,—24, 37, 38. 

Application of—. 686, 564. 

Document, meaning of,—687, 565. 

Document,—Memorandum of appeal is a—, 22, 34. 

Head of office,—Meaning of,—689, 565. 

Memo, of appeal insufficiently stamped,—691, 567; also 22, 34. 
Mistake of party or Court,—692, 569. • 

Power of Revenue Officer to demand Court-fee,—695, 571. 

Plaint insufficiently stamped,—690, 565. 

Powers under the section, when exercisable,—654, 571. 
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Section 28,— (Coufd.) 

Reduction of claim to bring it williin Coiirt-fcc,—692, 569. 

Scope of,—685, 564. 

Validity of document on being properly stamped,—688, 565. 
Section 29,— 

Amended document,—571. 

Scope of,—696, 571. 

Section 30,— 

Cancellation of stamp,—572. 

—Document,—Memorandum of .Appeal is a—. 22, 34. 

—Return of plaint for presentation to Court of proper jurisdic¬ 
tion,—697, 572. 

Section 34,— 

Irregular sale set up,—700, 515. 

Sale of stamps,—574. 

Sells or offers for sale, meaning of.—701, 575. 

Section 35,— 

Amendments of,—703, 576. 

Power to reduce or remit fees,—575. 

Schedules, 

and their headings are parts of enactment,—7 (10), 25. 

Fees chargeable under—, S. 3. 17, 29. 

Schedule I,— 

Administration suits,—722 (iii), 588. 

Ad z’alorem fees on certain documents,—53, 65. 

—, Tables and rates of—, 13. 

Amendments,—705, 578. ^ 

“Amount or value of subject-matter in dispute’,—710, 580. 

Appeal against a portion of the decree, 762, 611. 

—part of claim decreed,—712, 582. 

—preliminary and final decrees,—763, 612. 

—whole aiming against part.—712, 583. 

Appeal from order for final decree,—743, 604. 

—having the force of a decree,—724, 590. 

Appeals in connection with awards, 723, 589. 

Appeal in money suits,—* 

—733-736, 600-601. 

—Instalment decree,—734, 600. 

—Interpleader suit,—736, 601. 

^—Several defendants,—735, 600. 

Appeal in mortgage suits,— 

—amount decreed exceeding amount claimed.—738, 601. 
—Exoneration of liability,—739, 601. 

—Interest peudenti life, —737, 601. 

—O. 34. R. 3.—741, 602. 

—O. 34, R. 4,-742, 603. 

—O. 34. R. 5.-744, 604. 

—O. 34. R. 6.-745, f)04. 

—O. 34 Rr. 7 and 8,-746, 604. 

Appeal in suit for account,—729, 732, 598-600. 

—possession,—747-752, C*05-607. 

—pre-emption,-753, 754, 607, 608. 
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—priority and redemption,—757, 609. 

—redemption of mortgages,—758, 609. 

—appeal against a portion of decree,—762, 611. 

—appeal agaiiut prt-liminarj' and final decrees.—763, 612. 

—Court-fee in foreclosure appeals.—764, 612. 

Schedule I, Art. 1,— 

Awards, appeals in connection with.—723, 589. 

Rcngal Tenancy Act. S. 105 (3)—.Applications under—, 184, 182. 
Claim reduced in appeal,—711 (2), 582. 

Conditional decrees,—726, 593; 728 (3), 597. 

Costs—. .Appeal against order as to—, 727, 595. 

—, cross-objections as to—, 728 (8). 598; also sec 722 (2), 595. 
Court-fee in foreclosure appeals,—764, 612. 

—on plaints.—718, 584. 

CROSS-OBJECTIONS.—728, 596-598. 

—ad valorem Court-fee,—728 (1), 597. 

—as to costs,—728 (8), .598. 

—Conditional decree.—728 (3), 597. 

—Distraint proceedings,—728 (7), 598. 

—Mortgage suits.—728 (4), 597. 

—Redemption suits.—728 (5), 597. 

—Valuation of subject-matter.—728 (2). 

Defendant’s claim in certain suits,—722, 587. 

Distinct subject-matter,—713, 583. 

Divergence of vic*ws,—725, 591. 

Document—Memo, of cross-objections is a—, 22, 35. 

—docs not enact anything except percentage of Court-fee,—578, 
342. 

Exceptions to general rule,—711, 581. 

Exoneration of liability,—739, 601. 

Foreclosure decree—Appeal from.—388, 352; 389, 353. 

Instalment decree, in money suits,—734, 600. 

Interpleader suit,—Appeal in an,—736, 601. 

Land acquisition appeals.—720, 586; also see 435, 383. 

Landlord and Tenant,—755, 608. 

Local .Amendments,—706, 578. 

Memorandum of appeal,—Rejection of,—22, 34; 719, 585. 
Memorandum of cross-objections, is a document,—22, 35. 
Memorandum of objections—no Court-fee,-728 (6), 598; also 22, 
33« 

Mesne profits in suits for possession,—751, 606. 

Money suits,—Appeals in—, 733-736, 600-601. 

Mortgage suits,—Appeals in—. 722, 589; 737-746, 601-605. 

—, Cross-objections in— 728 (4), 597. 

“Not otherwise provided for”—, 709, 580. 

Not applied to Reference under S. 66, Income-tax Act,—22, 35. 
Partnership suits.—722 (ii), 588. 

Plaint,—Court-fee on—, 718, 584. 

Pre-emption appeals.—753, 607; also 345 (2), 322. 

Priority and redemption,—757, 609. 

Proviso,—fixes maximum fee leviable,—766, 613. 

Redemption suits—Appeal in—. 376, 341. 

Redemption suits—Cross-objections.—728 (5), 597; 758, 609. 
Rejection of plaint or memorandum of appeal,—719, 585. 

Restitution proceedings,-Appeal in,—724 (4), 591. 

Scheme of provisions in—. 11, 12. 

Scope of the Schedules.—707, 579. 
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COURT-FEES ACT— (Cont</.) 

Sch. I, Art. 1,— iConld.) 

Separate appeals,—714, 

Set ofT or counter claim.—721, 5S6. 

Several defemlaiits,—715, 735, 583. 600. 

—properties,—716, 584. 

Specific performance of contract.—765, 613. 

Subject-matter in di pule in appeal,—740, 602. 

Suits for account—.XpiK-als in—. 729, 598. 

Suits for possession,—.Appeals in.—747, 752, 605-607. 
Valuation of appeals.—717, 584; 345 (2), 322. 

Valuation of subject-matter.—Cros'^-objections.—728 (2), 596. 
Written statement claiming a set-ofY.—613, 521. 

Sch. I, Art. 2,— 

Legislative clianges,—767, 614. 

Local amendment.—768, 614. 

Afadras .Art. 2.—application of.—770, Ola. 

Suits under S. 9. Specific Relief .Act.—769, 614. 

Suits of small cause nature.—771, 616. 


Sch. I, Arts. 4 and 5,— 

Applicability of the article,—775, 618, 

Applications for revieu of judgment.—772, 774, 616-61/. 
Application for rc\ie\N'.—F.fYcct of amending .Acts, 783, 
Application for Rc\ic\v—l-cttcrs Patent .Aj^peal. 22, v35. 
A/^fylicuttoii under O. 47. K. 1, C. P, Code, 776, 618, 
Computation of fee,—781, 619. 

Computation of time,—773, 617. 

Date of decree.—773, 617. 

Effect of amending .Act'i.—783, 621. 

E.V f>arte application.—779, 619, 

“Leviable”, on plaint, etc..—781, 619. 

Proceedings for letters of a<lministrati.>n.— 780, Cl 7. 
Review of apiH’llate decree.—777, 619. 

— in forma pauferis .— 782, 620. 

—of Judgment,—r*crio<l for,—774, 617. 

Scope of article,—775, 618. 

Suit on appeal in forma pauperis, —778, 619. 

Sch. I, Arts. 6 and 7,— 

Copy or Tran'ilation.—785, 623, 

Definitions,—786, 623. 

T.cgislative changes.—784, 62L 

Scope and application of articles, 787, 6 -. . 

Sch. I, Art. 8,— 

Legistlativc changes,—788, 624. 

I^owcr of attorney-Ciencral.—790, 62.*'. 

Scope and applicability,—789, 624. 

Sch. I, Art. 9,— 


Amcn<lments,—791, 620. 

Certified copies of birth, etc.. ’ 

Judicial and administrative iiujuiry,—794, 0 - 0 . 

Judicial proceedings,—783, 626. 

Revenue orders, copies of,—795, 626. 

Scope of,—792, 626. . ^.,7 

Searching fees not levied on supply ol copies.—797, 627. 


Sch. I, Art. 11,— 

Appeal, against order in probate 
Conflict of views,—811, 633. 


proceeding.*^,—815, 636. 
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Sch. I, Art. 11,— {Contd.') 

Exemptions from payment of dut 3 ',—813, 634. 

Grant of probate or letters of administration,—801, 629. 

Hindu joint family property,—Duty payable on—, 811, 633. 
Husband and wife, joint property of—, 808, 632. 

Joint property (of husband and wife),—808, 632. 

Legislative changes,—797, 628. 

Local amendments,—798, 628. 

Power of appointment, —ad valorem duty not payable.—809, 632. 
Probate in cases not governed by Indian Succession Act,—804, 631. 
Probate or letters of administration,—627. 

Property held in trust,—805, 631. 

Property in different places.—806, 631. 

Property under litigation,—807, 632. 

Provident funds, not vesting with company as trustee,—810, 633. 
Remission of fee under rules,—814, 635. 

Scope and applicability,—800, 628. 

Value of the property, at date of application for grant of probate, 
etc.,—802, 629. 

Sch. I, Art. 12,— 

Amendment,—816, 637; 828, 641. 

Court-fee on fresh succession certificate,—825, 639. 

Debt in part satisfied,—823, 639. 

Grant of Succession Certificate,—819, 637. 

Local amendments,—817, 637. 

Local exemptions from duty on Succession Certificates,-827, 640. 
Method of calculation,—824, 639. 

Power to compel grantee to render accounts,—826, 640. 

Railway Provident Fund exempt,—828, 640. 

Reference to Ss. 8, 10, Succession Certificate Act.—821, 822, 638. 
Scope of,—818, 637. 

Security, Fixed Deposit in Bank not a—, 820, 638. 

Sch. I, Art. 12-A,— 

Certificate under Bombay Regulation VIII of 1827 (Bombay),—640- 
Sch. I, Art. 13,— 

Application to High Court or Financial Commissioner for revision, 
—641. 

Legislative changes,—830, 641. 

Sch. I, Art. 14,— 

Amendments,—832, 643. 

Application for Revision,—642. 

Sch. I, Art. 17 (i),— 

—applied to claim suit and injunction,—178, 179. 

-suit to set aside attachment,—177, 176. 

—not applied to Declarator>* Suit for occupancy rights and settling 
equitable rent,—182, 181. 

Sch. I, Art. 17-A (A. I),— 

applied to suit for declaration that a will set up was a forgery, • 
156, 162. 

Sch. I, Art. 17 (i) (a), (f),— 

applied to declaratory suit asking for appointment of receiver, 
175, 176. 
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Sch. II,— 

Fixed fee?, in,—14 and 640 ; 53, 65. 

Memorandum of appeal is a document.—22, 34. 

not applied to Reference under S. 66. Income-Tax Act,—22, 35. 

Scheme of provisions in—, 11, 12. 


Sch. II, Art. 1,— 

Amendments.—833, 648. 

“Application”, means in writing,—836, 650. 

Application or petition,—646. 

Applications which need not be .stamped,—838, 651 . 

1-ocal Amemlments.—834, 648. 

Scope of,—835, 649. 

Sch. II, Art. 1 (a),— 

Amendment,—655. 

Applications falling; under—, 837, 650. 

Sch. II, Art. 1 (b),— 

.Applications liable to Court-fee under—. 839, 652. 
applied to appeal in proceedings under Bengal Tenancy .Act. Ss. 104 
(2) and 108 (2).—184, 182. 

Written application to set aside award.—614, 521. 


Sch. II, Art. 1 (c),— 


—ai>plies to petitions in 


proceedings taken bcf(»re CMiit f 


Cnmmis- 


sioner,—840, 653. 

—not applicable to application to Chief Commissioner, or Revenue 
or Executive .Authority, or Lieut.-Governor,—840, 053. 


Sch. II, Art. 1 (d),— 

Application against order under S. 470, Cr. P. CA^tle, — 841, 654. 

—for restoration of appeal.—841, 653. 

_for revision of order by Canlonmeiil ATagistralc wi>h vmall cause 

powers,—841, 654. 

-to re-a<lmit appeal.—841, 053. 

—under S. 115, C. P. Code.—841, 654. 

—under Trust Act, Ss. 34, 74,—841, 655. 

Memorandum of appeal, against order in probate procev<lings,—841, 654. 

—, from order granting Letters of .Administration,—841, 654. 

_ ' from order refusing Letters of Administration,—841, 654. 

Memorandum of cross-objections, on c<jsts, 841, 053, 

Second appeal from order rejecting application for execution of 
jiartition decree,—841, 653. 

Sch. II, Art. 2,— 

—Application for leave to sue as a pauper, f)55. 

Sch. II. Arts. 2 and 3,— 

—Scope of,—843, 655. 

Sch. II, Art. 4,— 

—.Amendments,—844, 656. 

_Plaint or Memorandum of appeal in siut under Mamlatdar s Act. 

—b56. 

Sch. II, Art. 5,— 

Local amcnclmcnts,—845, 657. 

•Scope of,—846, 657. 

Suit for declaration of occupancy rights.—414, 367. 
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Sch. II, Art. 6,— 

Amendments.—847, 657. 

Bond in pursuance of an order of Court,—851, 659. 

Bond under Civil Procedure Code,—850, 659. 

Bond under Criminal Procedure Code,—849, 658. 

Hypothecation of moveable property.—854, 661. 

Mortjjape of immoveable property.—855, 601. 

Madra.^ Circular.—856, 661. 

“Not otherwise provided for”,—852, 660. 

Personal bonds.—853, 660. 

Procedure and form of bonds,—857, 662. 

Scope of.—848, 658. 

Sch. II, Art. 7,— 

Local amendments,—858, 662. 

Scope of,—859, 662. 

Undertakin,^ under S. 49. Indian Divorce Act,—662. 

Sch. II, Art. 10,— 

Amendments,—860, 663. 

Consolidated appeals,—866, 666. 

Criminal cases,—.Vuthority to conduct,—865, 666. 

Definitions of Mukhtar and Pleader,—862, 664. 

Memorandum of appearance.—864, 665. 

Mukhtarnama or Vakalatnamah,—663. 

Scope of.—861, 663. 

Vakalatnamah.—864, 665. 

Sch. II, Art. 11,— 

.•\ mend incut,—667. 

Appeal against order under S. 19. Succession Certificate -\ct,—888, 
674. 

—from order to re-admit a ra^.e.—875, 672. 

—from order under Bengal Tenancy Act.—886, 674. 

—from order under Malabar Tenancy .‘Xct,—885, 674. 

—from rejection of a claim by Forest Settlement Officer.—887, 674. 
Application for review of an order of remaiu! under O. 41 R. 25,— 
876, 673. 

Local amendments,—667. 

Orders appealable as decrees,—not applicable to,—870, 667. 

—not amounting to decree,—866, 666. 

—not having force of decree. 870 (2), 669. 

—declaring election petition,—889, 675. 

—directing abatement of suit,—879, 673. 

—filing or refusing to file an award.-872, 670. 

—for measurement of land.—884, 674. 

—in probate proceedings, appeal as decree.—870, 668. 

—of remand, 876, 672. 

—refusing to proceed against security,—874, 671. 

—rejecting application to set aside c.v parte decree.—878, 673. 

—rejecting apportionment of compensation,—883, 673. 

—rejecting leave for further appeal,—881, 673. 

—rejecting plaint—not governed by,—870 (2), 667. 

—under Companies Act, —873, 671. 

—under S. 47. Civil Procedure Code,—871, 669. 

—under S. 144 or S. 47, Civil Procedure Code—not governed by, 
870 (6), 668. 

Preliminary issue, order deciding,—880, 673. 

Scope of article,—667. 

Second Appeal (Bombay),—882, 673. 
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Sch. II, Art. 12,— 

Caveat.—675. 

—, meaniii)^ i>i, —891, 675. 

Local Amendments,—890, 675, 

Sch. II, Art. 13,— 

Api)lication under -\ct X of 1S59,—676. 
Local Amendments,—892, 676. 


Sch. II, Art. 14,— 

.Amen<lment.—893 , 676. 

Petition in suit under X'ativc Convert's 
676. 


Marriage 


I)issoluli(>n .-\ct.— 


Sch. II, Art. 17,— 

Amendments.—894, 67S. 

Declaration that decree is voi<l.—227, 214. 

Declarator^' suit,—value f<*r jurisdiction. Suits I’ahuifion .let. S. 4, 
19, 736. 

Partial relief claimc<l in appeal.—896, 680. 

Plaint or memo, of appeals in a suit,—895, 679. 

Suit relating to land.—X’aluation for jurisdiction.—54 (2), 67. 

Sch. II, Art. 17 (1),— 

Provisional fee—High C<purt Rules.^—908, 688. 

Suit for restoration of attachment,—245, 35^. 22.''. 320. 

Suit to establish claim to attached proiurty.—225, 211. 

Suit to set aside summary decision or order.—350, 326. 

Summary decision or order explained.—897, O80. 

Sch. II. Art. 17 (2).— 

Madras Art. 17 (3) — I’u!)lic —910, u9(). 

Scope of,—909, 689. . . - 

Suit for remo\al c>f mahant. aiul ai»pt»intment of committee ol 

management.—240, 224. 

Suit to alter or cancel cnlr\' in revenue registers, 689. 


Sch. II, Art. 17 (3).— 

Adoptions, —Declaratitui that adopti^m shall not arteet reeci sion.ii \ 
rights,—915, 693. 

Alienations, —suit hy co-parcener for declaration that mortgage or 
sale invalid,—916, 693; also 207, 197. 

suit by reversioners of a widow for <Ioclaiation of in\cdt(.iit\ 
of her alienatioji,—916, 693. 

—, suit bv son of zemindar avoiding alienations by father, 916, 

693. 

Appeal, in a suit for declaration.— 926, 698. 

Applicability of,—912, 691. 

—<lcclaratory suits ptire and simple,— 241, 224. 

—declaration that decree inopcrati\c,—192, 186; 919, 694. 

Benami, —Declaration that plaiiitifT is real decree-holder, 917, 094. 
Bengal Tenancy Act, —Declaratory suits under S. 106,—918, 694. 
Cancellation of decrees,— Declaration that decree is ineffectual 
and inoperative,—919, 694; sec also 192, 186. 

Cancellation of deeds —Suits for, 920, 69a. 

Contribution suit,—921, 696. 

Ciistodia Icgis,—Suit for possession of property in. 922, oJo. 

C—Z-8 
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Sch. II, Art. 17 (3).— 

Declaration as to rent,—923, 697. 

Declaration as to rifrhts,—925, 697. 

Declaration of liability of defendant to account,—163, 167. 

Declaration of right to property attached by magistrate—Cross- 
suits for.—922, 696. 

Declaration that propertj’ is wakf, and the decree shall not affect 
it.—920, 695. 

Declarator^’ suit for title as adopted son,—167, 170. 

Declaratory suits—Three classes of,—913, 692. 

Not applied to suit for declaration 6f rights to periodical paj'- 
ments.—60, 83. 

Not applicable to declaratory suit that plaintiff is occupancy ryot 
and for settling equitable rent,—182, 181. 

Suit by reversioners to declare alienation by widow invalid against 
them,—916, 693. 

Suits falling under this clause,—914, 692. 

Suits for accounts and inspection of books,—914, 692. 

Suits to obtain declaration without consequential relief,—911, 691. 

Two declarations,—relief not consequential,—924, 697. 

Valuation of suit for declaration for jurisdiction,—927, 699. 

Sch. II, Art. 17 (4),— 

Not applicable to appeals bj’ crown against award of Court,—435, 
383. 

Suit to set aside an award under Land Acquisition Act.—434, 382. 

Suit to set aside an award Art. 17 (5) Bombay: Art. 17-A (2) 
Madras.—928, 700. 

Sch. II, Art. 17 (5),— 

Madras amendment,—Value of relief to set aside an adoption.— 
934, 702. 

Suit to establish adoption independently of claim to property,—170, 

172 • 

Suit to set aside an adoption,—Art. 17 (6) Bombay: Art. 17-A (2) 
Madras,—931, 701. 

Sch. II, Art. 17 (6),— 

See 17-A, 17-B (MADRAS). 

Appeal against decree declaring title to a deposit with Bank.—946 

(9). 714. 

—mode of execution of decree,—946 (1), 712. 

—order alleging redemption of mortgage,—946 (4-6), 713. 

—order dismissing an appeal for deficiency in Court-fee.—946 (2), 
712. 

Sch. II, Art. 17 (6),— 

Appeal against order of Civil Court on reference by Collector,-^ 
946 (12), 714. 

—order setting aside an award,—946 (10), 714. 

Appeal arising out of a partition suit,—937, 706. 

—for expunging unnecessary findings,—946 (13), 714. 

—from order rejecting an insufficiently stamped memorandum,-” 
946 (2), 712. 

Applicability,—935, 703. 

—applied in appeals in partition suits.—116, 137. 

-suits for simple partition,—116, 137. 

—applied to appeals in partition suit, objecting to mode of partition, 
—112, 130. 


Subject-! ndex. 


cclxvii 


COURT-FEES ACT-^iCoutd.) 


-declaratory suit to get summary order as to attachment in 

execution removed,—177, 1/6. 

-suit by co-owners in joint posscssitm for separate share,^—116, 

136. 

-suit by co-tenant in joint possession for j'artititm of commcjn 

property,—113, 132. 

-suit for partition of joint property,—I’laintitT claiming change 

in inode of enjoyment.—115, 134. 

-suit for partition of property after divi'.ii)!! in status,—113, 132. 

—Letters of administration and Probate .-\ppeal from order refusing 

grant,—944, 711. 

—Madras .-\mcndmcnt,— Arts. 17-A and 17-B. 947, 714. 

—Madras Forest Act.—.Appeal from rejection claim hi' a Forest 

Settlement OfTicer,—942, 710. 

—not applied to appeal in mortgage suit by delcndants that mort¬ 
gage not binding against their share,—61 (4), 87. 

—Partition suits and apjieals.—936, 703. 

—Partition suit, where plaintiff in joint ]iosses>ion ot part,—936, 

704. 

—Religious Endowments,—Suit under .Act XX of 1863, S. 14,— 
940, 709. 

—Restitution of conjugal rights—Suit for,—941, 

—Suits not possible to estimate at a !m)ney-\alue,—703 . 


Sch. II, Art, 17 (6),— 

—Suits under S. 92, C. P. Code.—938, 706. 

Suits falling under—, 946, 712. 

—for cancellation of a mortgage decree,—946 (5), 713. 

—for declaration of right to share in k:uiom, 176, 176. 

—for possession—.Appeal against e(aidition imposed. 946 (7), 713. 
—for redemption of mortgage-appeal for decree on paynunt of 
smaller amount,—946 (8), 714. 

—for sale on mortgage.—Appeal claiming future interest m a— 946 

(3). 712. 

Suits not falling under 5. 92, C. P. Co<Ic, 939, 709. 

Suit to enforce registration,—945, 711. 


Sch. II, Art. 18,— 

Amendments,—948, 715. 

Application under S. 326, C. P. Code, 715. 

Local amendments,—949, 716. 

Scope of,—949, 716. 

Sch. II, Art. 20,— 

Local amendments,—951, 717. 

Scope of,—992, 717. 

Sch, II, Art. 21,— 

Local amendments,—717. 

Sch. II, Art. 22,— 

Plaint or memo, of appeal in a suit by reversioner under Punjab 
customary land,—717. 

Schedule III,— 

Form of Valuation,—14. 

Form of Valuation under S. 19-1, 719. 
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CRIMINAL CASES,— 

Admission in—. of documents not properly stamped,—S. 33. 574. 

—, of unstamped documents.—42, 51. 

Authority to conduct— Sch. II, Art. 10. 865, 666. 


CRIMINAL COURT,— 

Application to— for copies.—Sch. II, Art. 1. 647. 

exhibiting document, not properly stamped.—process fees in—, 


CRIMINAL PROCEDURE CODE,— 

Section 4 (m),— 

Definition of Judicial proceeding,—793, 626. 

Section 476,— 

Application for revision against orders under-. Sch. IL Art. 1 
(d). 841, 655. 

CROSS-APPEAL,— 

Objections by way of—. 5, 6. 


CROSS-OBJECTION,— 

/id I'iilorciit Court-fee—Sch. I, Art. 1. 728, 596. 

Claiming possession of immoveable properly —Ad valorem on value of 
property.—321, 290. 

Conditional decree.—Sch. I, Art. 1. 728 (3), 597. 

Costs in—. Court-fee under Sch. II, Art. 1 (d). 841, 653. 

Court-fee on—. 61, 89. 

Memo, of.—No Court-fee on, when supporting decree appealed against, 
—61 (6), 89. 

—. in appeal under O. 41, R. 21, Civil Procedure Code is a document,— 

C<>"rt-fee leviable on, by appellant in lower appellate Court, 
—S. 12 (2). 529. 456. 

—, IS chargeable.—37, 47. 

Memorandum of.-Section 149. Civil Procedure Code. appIies.-22. 35. 
Un cost>,—Court-fee under Sch. II, Art. 1 (d). 841, 653; also see 

Sch. I, Art. 1. 727, 595. 

.Section 12, not applicable to,—494, 429 

Under Tarsi Marriage Divorce Act.—Sch. II. Art. 21. 717. 

Valuation of subject-matter,—728 (2), 596. 

What amounts to—, 

When incapable of valuation,— » 

CUSTODIA LEGIS.— 

—Declaration in respect of property in— unnecessary.—142, 155. 

—Suit for possession of property in—. Sch. II, Art. 17 (iii). 696. 

CUSTOMS, OFFICER,— 


Application to—, Sch. II, Art. 1. 646. 


D 

DAMS,— 

Suit for removal of—.Valuation,—54 (3), 67. 

DAMAGES,— 

And Injunction.—suit for S. 17. 600 (4), 511. 

—Sought to be set off in suit for redemption,—S. 7 (ix). 361 (5)^ 

333. 

Suit for—, or compensation,—S. 7 (i) . 59, gj. 





Sl’hj i£CT-lNni:.\. 


cclxix 


DECISION,— 

as to C(»urt-fec,—linalil 3 ' of—, S. 12. 505, 4.^o. 

bj' lower Court, c.vprc.-^s or implied,—S. 12. 504, 435. 

by taxing orbeer, meaning of—. S. 5. 29, 40. 

finality of—, re Court-fee.—Ss. 5, and 12, compared. 505, 436. 
of Court rc Court-fee—Question oJ xaluatinn disiinenislKil from cate¬ 
gory of suit—S. 12. 495-503, 430-435. 

summary—, Sch. II, Art. 17 (i). 897, 6Si>. 

wrong, by lower Court,—Cower of High Court, i>r taxing otlicer,—526, 

453. 

declaration,— 

Also see DECLARATORY SUIT.S. 

Accounts—. as conserpuntial relic-f in a suit ivir,—163, 287, lo7. 2.'>2; 

Sch. II, Art. 17 (iii). 914,692. 

Accounts —, Declaration of liability in ■'uil for.—287, 251-2.^2; 914, 692. 
Adoption, vali<l or invalid.—value of suit,—167, 108, 170. 171. 

—. Sch. II, Art. 17 (iii). 915. 693. 

Alienatioiis—Sch. II, Art. 17 (iii). 916. ()93. 
and ad interim injunction,—S. 7 (iv) (c). 137, 154. 

and appointment of recei\er,—138, L''4. 
and confirmation of possession.—143, 155. 

■and consequential relief, as to in\’alidit\’ oi sale-dtetl.—xaluation in 
appeal,—96, 117. 

, as to setting aside <l<‘cree,—\aInalion lor Courl-lve, 92. ILL 
—, arbitrary o\er-\aluatlon met by S. 151. Ci\il J’r<jei.dure Code 

(Oudh). . , . 1 . - 

—, juristlictioti of Court depending uj»on \aluation pul l>v plain- 

tinf.—S. 7 (iv) (c). 263,230. 

—, suit cra^cerning immoveable property iti Madras I’re'dency,- 

S. 6, Madras Act, V of 1922. 263, 230. 

—, suit for declaration of right-', and aLo that i'utr\ in titoul of 

rights is mill an<l voi<l,—187, 184. , • v > 

—, suit for declaration based on fraud not alTecimg j.laintills 

rights,—193, 1H6. 

—, that document is <lischarge<l.—S. 7 (iv) (c). 200, DO. 

—, valuation of reliefs separately Courl-lee on aggregate valua¬ 
tion.—262, 229. 

—, valuation of suit by plaintitT. snlijvct t.. Madras prov.so,_88. 
109. 

—, valued as a whole for Court-fee and jiirisdu tuai.- 262, 229. 

and ejectment,— 

—Declaration of title as landlord, and 
S. 7 (iv) (c). 223. 220. 

and Injunction,— 

—Ad valorem Ctnirt-fee on value of 

—Arbitrary valuation hv IMaintitf lor relu l.--262, _2y. 
—Declaration of right to otV.ee of d.cl.a.t. and Injunction restrain¬ 
ing interference.—217, 204; aLo 239, 2^ • 

—Declaration that decree fraud,dent, and .ujunenon restrannuK 

execution,—217,204. ., 

—Plaintiff out of possession cannot sue tor.—mo. 

—Preliminary observations,—214, 200. n'/• \ / \ ^An 

—restraining co-tnistecs from interU rcnce,—S. 7 (iv) (c). 147, 

157. 

—Section 7 (iv) (c) . 214, 200. 


for ejeciment t)f (eiiauf, 
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The Court-Fees Act. 


DECLARATION— (CQ«/rf.) 
and Injunction— {Contd.) 

—suit by dismissed trustee for invalidity of dismissal, and res¬ 
training interference,—219, 206. 

—suit by point family member for—, 219, 207. 

—suit for. barred under S. 42, Specific Relief Act when plaintiff 
out of possession,—219, 207. 

—suit for declaration as sale shebait of idol, and injunction res¬ 
training interference,—239, 222; also 217, 204 and 216, 202. 
—suit for declaration of right of way, and drainage with man¬ 
datory injunction,—S. 7 (iv) (c). 285, 249. 

—suit for declaration of right to office of shebait, and injunction 
restraining interference.—216, 202; also 217, 239, 202, 222. 

—suit for declaration of title to manage devasthan property, and 
for injunction,—239, 223. 

—suit for declaration of title to property, and for injunction 
restraining fence,—S. 7 (iv) (c). 219, 207. 

—suit for declaration of title under will, and for injunction res¬ 
training interference,—218, 205. 

—suit for declaration that defendant not entitled to office, and 
injunction restraining interference,—219, 206. 

—suit for reinstatement as dharmakarta when plaintiff out of pos¬ 
session,—239, 223. 

—suit for, when not maintainabic without prayer for recovery 
of possession.—216, 217, 202, 203. 

—suit in substance to obtain possession,—160, 164. 

—suit to recover rents due on lease by defendants and for in¬ 
junction.—S. 7 (iv) (d). 222, 209. 

—valuation of relief on plaintiff’s option,-S. 7 (iv) (c). 220, 

222, 208, 209. 

—valuation of suit at option of plaintiff,—S. 7 (iv) (c). 218,. 

205. 

valuation of suit, for jurisdiction of separate reliefs,—Court- 
fee on aggregate value. 262, 229. 
valuation of suit for jurisdiction,—Suits Valuation Act, S. 

8 . 40, 755. 

—valuation of suit under rules of High Court,—S. 9. Suits Valua¬ 
tion Act. 263, 230. 

and possession,— 

—declaration when not necessary to right to recover possession, 
—S. 7 (v). 231, 219. 

—preliminary observations,—223, 209. 

—principle applicable whether S. 7 (iv) (c) governs suit,— 229, 
230, 217, 218, 

—suit by auction purchaser for declaration of right as owner 
to recover possession of property,—S. 7 (iv) (c). 224, 210. 

—suit by beneficiaries of a trust to recover possession of pro¬ 
perties alienated by trustee,—S. 7 (iv) (c). 227, 214. 

“"Suit by co-parcener for declaration that mortgage deed of family 
property was void, and claiming possession,—S. 7 (iv) (c) • 
224, 211. 

—suit by co-parcener for possession of family property transferred 
without legal necessity,—S. 7 (iv) (c) . 224, 210. 

—suit by Hindu son to recover family property mortgaged by father, 

—S. 7 (v). 255, 227. 

—suit by Karnavon of Malabar Tarwad for declaration, imply*^8 
right to possession of Tarwad property,—S. 7 (iv) (c). 227, 

213. 
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DECLARATION— (Co;j/(/.) 

and possession— {Contd.) 

—suit by minor members of Tarwad for declaration that decree 
against Karnavan not binding, and for recovers of possession of 
property sold in execution,—S. 7 (iv) (c). 227, 213. 

—suit by minor son to recover share in family property morteatretl 
by father,—S. 7 (iv) (c) . 227, 215. 

—suit by minor to recover possession of propertv alienated b\ 
guardian,—S. 7 (v) . 257,227. 

—suit by reversioner that sale executed by a Hindu widow is \ (.id 
and for possession,—S. 7 (v). 254, 227. 

—suit for cancellation of document under which defendant in pos¬ 
session.—226, 212. 

—suit for declaration, and for possession as conse<niential relief_ 

S. 7 (iv) (c). 223, 209. 

—suit for declaration of ownership of property and for reco\ery of 
possession,—S. 7 (iv) (c). 227, 213. 

—suit for declaration of title, and injunction restraining collection 
of rent from tenants,—S. 7 (iv) (c). 226, 212. 

—suit for declaration of title and possession of land by removing 
the licensee.—S. 7 (iv) (c). 226, 212. 

—suit for declaration of title and recovery of possession—S 7 (iv) 
(c). 231, 218. 

—suit for declaration of title to property—valuation of suit,—227. 

213. 

—suit for declaration that decree of no legal effect, and for po.ssi s- 
sion of properties sold in execution.—S. 7 (iv) (c) . 227, 213. 

—suit for declaration that deed of gift invalid claiming possession 
of property conveyed,—S, 7 (iv) (c). 224, 210. 

—suit for declaration that a docinnent docs not atTect a i)erson’s tith- 
—S. 7 (iv) (c). 228, 216. 

—suit for declaration when merely ancillary to relief for pos¬ 
session,—S. 7 (v) . 229,217. 

—suit for declaration with possession as consequential rchef 

S. 7 (iv) (c). 229, 217. 

—suit for ejectment of defendant by plaintiff alleging title to 
Tnam lands,—S. 7 (iv) (c) . 227, 214. 

—suit for share of family property after setting aside a previ<jns 
partition,—S. 7 (iv) (c). 227, 214. 

—suit to recover ]H>ssesslon of property sold in cxccnlion of mort¬ 
gage-decree,—S. 7 (v) (c). 226, 212. 

—suit to set aside revenue sale, and for possession as a consequen¬ 
tial relief,—S. 7 (iv) (c) . 230, 217. 

—suit to set aside a revenue sale, and for possession of property_ 

S. 7 (iv) (c). 226. 212. 

—typical examples of suits ff)r—. 223, 209. 

—valuation of suit where plainlifF not entitled to possession with¬ 
out declaration,—262, 228. 

—where or<Icr nnder S. 59, Registration Act. 149, 158. 
appeal in suits for—, Sch. II, Art. 17 (iii). 926, 699. 
as to iiivalidily of will, and its cancellation.—160, 165. 
as to rent,—suit bv tenant against landlord,—Sch. II, Art 17 (iii) 
923, 697. 

as to rights,—suit for—, Sch. II, Art. 17 (iii). 925, 697. 
being subject-matter of cr<jss<)t)jcction.s. Sec CROSS-OBJECTIOXS • 
also Sch. I, Art. 1. 

Benami,—Sch. II. Art. 17 (iii). 917,674. 

Bengal .'\llnvia! r.an<N Act, —Sch. II, Art. 17 (iii). 946, 714 
Bengal Tenancy Act, Sch. II, Art. 17 (iii). 918, 694. 
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The Court-Fees Act. 


DEChARATlON^-iConld.) 
and possession— (Could.) 


Cancellation of decrees.—Sch. II, Art. 17 (iii). 919, 695; also 101, 123. 

Cancellation of deeds.—Sch. II, Art. 17 (iii). 101, 123; also 920, 695. 
Claim suit a?ainsl order asking for recovery of possession,—S. 7 (iv) 
(c). 179, 180. 

Claim suit to establi'^h property not liable to attachment in execution.— 
178, 178. 

Contribution suit,—Sch. II, Art. 17 (iii). 921, 696. 

Court-fee on declaratory relief, where no consequential relief prayed,— 
200, 191. 


Custodia Legis.—Sch. II, Art. 17 (iii). 922, 696. 

Declaratory decree sufticicnt to give full relief to plaintiff.—181, 181. 
Decree declaring title to deposit with Bank.—.\ppcal against—, Sch. II, 
Art. 17 (vi). 946, 714. 

Double— Sch. II, Art. 17 (iii). 924, 097. 

Hindu joint fotnily ,—Suit by joint family member for declaration and 
ijijunction.—219, 207. 

—Suit by co-parcener that mortgage of ioint familv property not bind¬ 
ing.—Sch. II. Art. 17 (iii). 248, 226. 

—, Suit by co-parcener for declaration and possession.—S. 7 (iv) (c). 
224, 210.211. 


, Suit by son to recover family properties alienated by father,—S. 7 
(v). 255, 227. 

, Suit by -ion to recover share in family properties mortgaged b\’ 
father.—S. 7 (iv) (c). 227, 215. 

Hindu rc^’crsioners —Suit for declaration that sale by widow iiu'alid. 

and for possession.—S. 7 (v). 254, 227; also see 916, (>93; 139, 1:’5. 
in respect of property in custodia legis unnecessary.—142, 155; also 437, 
386. 


Land acquisihon cases, —Question not relating to amount of compensa¬ 
tion. but to title of rival claimants,—S. 8. 436, 385. 

Landlord and Tenant. —Suit for declaration of title as landlord, and for 
ejectment of a tenant.—S. 7 (iv) (c). 233, 220. 

, Suit for declaration that plaintiffs were occupancy ryots,—251, 226. 

—, Suit to recover rents due on lease by defendants and for injunction, 
—S. 7 (iv) (d). 222, 209. 

]\fulabar Tarwad, —Suit by Kafnavtan for declaration, impiving right to 
possession of Tarwad property.-S. 7 (iv) (c). 227, 213. 

—.Suit by minor member for declaration that decree against Karnavan 
not binding, and for recovery of possession of property sold in 
execution,—S. 7 (iv) (c). 227, 213. 

Money claims.Suit for declaration that defendants liable to pay certain 
— Sch. II, Art. 17 (iii). 

—, Suit for declaration tliat plaintiff entitled to deposit with Bank,— 
Sch. II, Art. 17 (vi). 946, 714. 

Mortgage suits, —.-Appeal to establish plaintiff's rights as prior mort- 
gagees,—Sch. I, Art. 1. 

of invalidity of decree, and for recovery of property,—S. 7 (iv) (c). 

101, 123. 

of invalidity of a document. Suit for,—101, 123. 

of liabilit}'^ of defendant to account,—Sch. II, Art. 17 (iii). 163, 167. 

—of right of casement,—S. 7 (v). 219, 207. 

—of right to attached property and for injunction,—S. 7 (iv) (v). 
178, 179. 

—of right to an annuity,—Court-fee on market-value,—60, 83. 

—of right to Ayo,—Sch. II, Art. 17 (iii). 925, 698. 
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DECLARATION,—(Co«/rf.) 

—of risrht to property attached by Magistrate.—Cross suit for—, Sch. II, 
Art. 17 (iii). 922, 696. 

—of right to land, and for injunction.—S. 7 (iv) (c), (d) . 175, 174. 

—of title, and removal of attachment in execution,—S. 7 (iv) (c) 
176, 176. 

—of validity of an adopted son.—Valuation of suit.—54 (6), 70. 

^Partition,—Decree holding certain property liable to,—Sch. II, Art. 
17 (iii) or (vi). 925, 697. 

—Prayer held redundant, not consequential in a suit for—. 234, 221. 

— PrC'-euififion, Suit for declaration of right to pre-empt,—is a suit to 
enforce right of—, See S. 7 (vi). 342, 315. 

—Property held on behalf of rightful owner,—Sch. II, Art. 17 (iii). 
925, 698. 

Simple,—Sch. II, Art. 17 (iii). 913, 692. 

Suit for,— 

Appeal in a,—Sch. II, Art. 17 (iii). 926, 698. 

—, by co-parceners. See HINDU JOINT FAMILY, suf'ni ,— 
224-248, 210, 211, 226. 

—, by decree-holder that certain deeds^f gift and sale by jinlgment- 
debtor and his wife are fictitious,—178, 179. 

—, by reversioners to declare alienations by Hindu widow to be 
invalid against them,—Sch. II, Art. 17 (iii). 916, 693; also 
sec 254, 227. 

—, consequential relief essential.—S. 7 (iv) (c) applied,—55 (3), 

73. 

—, Declaration of right and injunction.—211, 199. Sec DECLAR.\- 
TION and INJUNCTION, supra. 

—, Declaration that plaintiffs were occupancy raiyats, where con¬ 
sequential relief unnecessary,—251, 226. 

—Merc form and language of plaint not final test. 55 (3), 73. 

—Not asking for setting aside a document,—V’aluaijpri for juris¬ 
diction,—55 (3). 73. 

—Plaint asking for declaration without setting aside of document. 
205, 196. 

—Plaint not asking for consequential relief,—Valuation for juris¬ 
diction,—55 (3), 73. 

—Several declarations,—S. 17. 600, 509. 

—that alienation by plaintiff's father should not !>ind his rever¬ 
sionary interest,—916, 693. 

—that a will is forged,—Sch. II, cl. 17-A (1). 205, 196. 

—that a certain ex parte decree is invalid,—Sch. II, Art. 17 (iii). 
919, 920, 694, 695. 

—that certain property is wakf, and a decree concerning property 
invalid, 920, 695. 

—that decree is fraudulent and void,—151, 158. 

—that decree is invalid against plaintiff.—Sch. II, Art. 17 (iii). 
919, 694. 

.—that entry in record of rights is wrong, and for consequential 
relief,—S. 7 (iv) (c) . 234, 220. 

—that gift and sale were null and void,—153, 159. 

—that plaintiff is duly appointed member of a managing Committee 
—136, 154. 

.—that plaintiff is owner of Toda Giras Hak ,—S. 7 (iv) (c). 174 

173. 

—that plaintiff is real decree-holder,—Sch. II, Art. 17 (iii). 917 
694. 

—that will is invalid,—Consequential relief,—153. 159. 

C—Z-9 
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DECLARATION.—(C()«/rf.) 

Suit for— (Cotttd.) 

—that will set up by defendant is a forgery,—148, 158; also see 
261, 228. 

—, Summary order—Suit for declaration that property not liable to 
attachment and sale in execution,—S. 7 (iv) (c). 176, 176. 

—, Trust property—Suit for declaration that property is trust pro¬ 
perty, and mortgage, and decree thereon arc void,—Sch. II, 
Art. 17 (iii). 916, 693. 

with consequential relief,— 

See "and Consequential Relief”, supra. 

Section 7 (iv) (r),—Arbitrary valuation by plaintiff.—54 (3). 67. 
—Suit by landlord for khas possession against persons not related 
as tenants,—237, 222. 

■^Suit for assessment of rent and for recovery of damages for use 
and occupation,—236, 221. 

—Suit for avoiding a mortgage decree to which plaintiff was not 
a party,—256, 227. 

—Suit for declaration as occupancy tenant and to recover posses¬ 
sion,—Valuation of suit,—237, 222. 

—Suit for declaration of occupancy rights with unnecessary prayer 
that survey entry not binding,—Sch. II, Art. 17 (iii). 251, 
226. 

Suit for declaration of status as occupancy tenant, and claim for 
ejectment, or for arrears of rent,—238, 222. 

—Suit for declaration that plaintiff is occupancy tenant, and for 
settling a fair and equitable rent,—236, 221. 

Suit for declaration that Will by deceased is genuine,—and certi¬ 
ficate erroneously granted.—261, 228; also sec 148, 158. 

—Suit for recovery of possession by tenant,—237, 222. 

Suit for recovery of possession of property sold without plaintiff’s 
consent or authoritj',—prayer for declaration and consequential 
relief unnecessary,—253, 226. 

—Suit for reco\erj' of possession with mesne profits, and alterna¬ 
tively for assessment of fair and equitable rent,—236, 221. 
—Suit for removal of a Mutwalli and Imam of a mosque,—258, 227. 

—Suit under S. 92, C. P. Code, where defendant claims title in 
himself,—259, 227. 

—Valuation of suit for— S. V. Act, S. 4. 18, 737. 

with custody of wife,— 

— Ad valorem Court-fee at option of plaintiff,—232, 219. 

—Injunction is merely ancillary relief,—232, 220. 

—Valuation of suits for Court-fees, and for jurisdiction,— Punjab 

rules,—232, 220. 

—Valuation of suits for—, S. 7 (iv) (c). 232, 219. 

without consequential reliefs,— 

Court’s power to make, derived from Specific Relief Act,—133, 152. 

DECLARATORY DECREE,— 

Ad valorem Court-fee where consequential relief really involved,—13L 
149. 

and consequential relief,—S. 7 (iv) (c). 134, 153- 

—, 'Plaintiff bound to fix reasonable value,—91, 112. 

Appeal from decree subject to payment of a certain amount,—321, 290. 

Appeal for, in suit for possession,—321, 289. 

Common fashion to attempt evasion of Court-fee by casting prayers for 
a—, 131, 149. 
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DECLARATORY DECREE,— 

dealt with in Ch. VI, Specific Relief Act, S. 42,—133, 150. 
defined,—S. 42, Specific Relief Act.—S. 7 (iv) (c) . 133, 151. 

Suit for—, pure and simple,—Sch. II, Art. 17 (iii). 134, 153. 
that incorrect entry not binding on plaintiff,—141, 155. 

DECLARATORY SUIT.— 

and Injunction. Sec DECLARATION AND INJUNCTION 
and Possession, Sec DECL.\R.\TION AND POSSESSION, 
asking for Injunction and accounts,—163, 167. 

by reversioners against alienation by widow, and appointment of Re¬ 
ceiver.—S. 7 (iv) (c) . 175, 175. 

by reversioners on death of a widow to recover possession of property 
from donee,—S. 7 (v) . 139, 155; 254, 227; 916, 693. 

Classes of— 134, 152. 153; 913, 692. 

concerning any entry in or omission from record of rights,—B. T. Act, 
S. 111. 187, 184. 

Consequential relief when necessary to give full redress to plaintiff — 
144, 156. 

Evasion of stamp duty common in—, 161, 165. 

for cancellation and delivery of a will,—plaintiff out of possession,— 
148, 158. 

for invalidity of will, not maintainable without claim for partition of 
property,—148, 158. 

Prayer for consequential relief treated as a surplusage in a—, 144, 156. 
Prayer for second declaration a mere surplusage,—150, 158. 
under S. 106, Bengal Tenancy Act,—Sch. II, Art. 17 (iii). 918, 694. 
Valuation for jurisdiction,—Sch. II, Art. 17, S. V. Act, S. 4. 19, 

739. 

Valuation for jurisdiction,—S. V. Act, 8. 39, 755. 

where joint property has been purchased by a stranger,—152, 158. 
where plaintiff not entitled to possession at date of suit,—146, 157. 
without joining a prayer for possession,—145, 157. 

DECREE,— 

Appeal against,— See APPEAL AGAINST DECREE. 

Cancellation of—, Sec CANCELLATION OF DECREE. 

—, Declaratory suits that decree invalid against plaintiff,—Sch. II, 
Art. 17 (iii). 919, 694. 

—, Suit for,—101, 123. 

—, Valuation for jurisdiction,— S. V. Act, S. 8. 38, 754. 

Conditional,—.appeal in suit for possession against condition in decree, 
—Sch. II, Art. 17 (vi). 946 (7), 713. 

Copy of—, Court-fee on,—See Sch. I, Art. 7. 

Declaration regarding—, that it docs not affect plaintiff,—Sch. II, 
Art. 17 (iii). 101, 123; also sec 919, 695. 

Declaration of invalidity of decree, and for recovery of property,—S. 7 
(iv) (c). 101, 123. 

Declaratory suit for avoiding a mortgage decree to which plaintiff was 
not a party,—256, 227. 

Declaring title to deposit with Bank,—Appeal against,—Sch, II, Art. 

17 (vi). 946 (5). 714. 

Definition of—,S. 2 (2), C. P. Code,—507, 438. 

Exceeding jurisdiction,—S. 11. 471, 415. 

Final, in a mortgage suit,—Appeal against ,—Ad valorem Court-fee,— 
Sch. II, Art. 17 (vi) . 946 (5). 713; also sec 384, 349. 

Final. See FINAL DECREE. 

for mesne profits. See MESNE PROFITS. 

Orders amounting to a—, Appeal against,—Sec .APPEAL AGAINST 
ORDERS. 
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DECREE—(Co«/rf.) 

Orders not being a decree—Appeal against. See APPEAL AG.AINST 
ORDERS. 

Personal—, Setting aside of.—Suit to set aside a final decree on mort¬ 
gage,—Sch. II, Art. 17 (vi). 946 (5), 713. 


DEEDS,— 

Cancellation of.—See CANCELLATION OF DEEDS; also see CON¬ 
SEQUENTIAL RELIEF,—198, 190. etc. 

Declaration regarding—. SEE DECLAR.^TION. 

Gift,—Sec GIFT. S. 7 (iv) (c). 206, 197. 

Lease,—See S. 7 (iv) (c) Lease,—211, 199. 

—Minor.—See S. 7 (iv)-A.—Madras Amendment. 103, 125, 126. 
—Mortgages.—See S. 7 (iv) (c)—Mortgages,—207. 197. 

—Pardanashin lady.—Deeds by—, S. 7 (iv) (c),—Declaration avoid¬ 
ing instrument.—202, 192. 

—Partition deeds—Declarations of invalidity,—235, 221. 

—Release deed.-Suit for cancellation of,—S. 7 (iv) (c). 208, 197. 
—Sale deeds,—Suit to set aside,— S. 7 (iv) (c). 209, 197 

—Trust deeds.—Suits relating to—. S. 7 (iv) (c). 239, 222-224. 

—Wills,—Declaratory relief concerning—, S. 7 (iv) (c) . 212, 190. 

DEFAULT,— 

in payment of additional Court-fee,—Coercive measures, and penal con¬ 
sequences,—S. 12 (2). 530. 456. 

DEFECT,—OF JURISDICTION,— 

Curing of irregularity.—S. V. Act, S. 11. 62, 768. 

DEFENDANT,— 

Administration suit,—No provision for Court-fee for—, 722 (3), 588. 
Appealing against preliminary decree in suit for accounts,—300, 729, 
268, 269, 599. See ACCOUNTS. 

Court-fee on share of—in suits for accounts and partition denying plain¬ 
tiff’s title to property in a suit for partition,—322 (14), 292, 293. 
His non-liability to pay Court-fee in partition suit,-125, 146. 
in partition suit need not pay Court-fee,—722, 587. 
in partnership suit, giving his own valuation in appeal,—85, 105. 

Set-off by— in a money suit,—S. 7 (i). 59, 82. 

Several defendants,—Sch. I, Art. 1. 715, 583. 

DEFICIENCY IN COURT-FEE,— 

See COURT-FEES—DEFICIENCY IN. 

—Discretion of Court in enlarging time for payment of—, 45, 55. 

—Memorandum of appeal,—43, 44, 52, 53. 

Order dismissing appeal for,—946 (2), 712. 

Order to make up—, 43, 52. 

Payment validates, institution,—457, 399. 

Plea first raised in appeal disallowed,—56, 74. 

Procedure in case of,—S. 12. 

Rejection of plaint or appeal for—, O. 7, R. 11, Civil Procedure Code, 
S. 6. 45, 55; cf. 694, 571. 

Time allowed for making good—, 691, 567; also see 45, 55. 

DEFINITE SHARE OF ESTATE,— 

See S. 7 (v), (d). 330, 302, 303. 
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DEFINITIONS,— 


See WORDS AND PHRASES. 

Alukhtar.—Sch. II, Art. 10. 862, 664. 

Pleader.—Sch. II, Art. 10 . 862,664 

^'^Vl1r\tokyLecreI^eV 

DEPOSITS,—Suit on.—S. 17. 598 ( 2 ), 501. 

declaration that plaintiff entitled to deposits with Bank.—946, 

DEVOLUTION ACT. XXXVIII OF 1920,— 

Amendments 63 ' Local Government by virtue of powers under_ S. 1 


DIFFERENCE ARISES,—S. 5. 30, 40. 

DIFFERENCE OF OPINION,— 

As to proper fee,—Reference to Taxing Officer,—29, 40 
As to necessity or amount of fee,—S. 5. 30, 40. 


DISCRETION OF COURT.— 

In enlarging time for payment of deficiency.—45, 55. 

Powers under S. 149 not to nullifying Ss. 4 and 6 .— 44 . 53. 

DISMISSAL OF SUIT,— 

.Appeal from order of, as a decree,—Forum of appeal,—S. 10 451 fl 3 ') 

395. 

By Court having jurisdiction,—452, 390. 


DISTINCT RELIEFS,— 

Court-fee on,—separately valued,—S. 17. 

Differenlt causes of action.—suits for two or more reliefs_S 17 

601, 512. 

Memorandum of appeal asking for costs as—, See COSTS,—S. 17 602 

513. 

DISTINCT SUBJECTS.— 

Accounts .—Different sums payable for different transactions,—S. 17 
598 (1). 501. 

Co.sts in appeal.—602, 513. 

Different causes of action.—with alternate reliefs,—S. 17. 599, 507. 
—, with two or more reliefs,—S. 17. 601, 512. 

Declaration, and reduction of amount decreed,—Sch. I. Art. 1 713 

583. 

Illustrated cases,—598, 501. 

In appeals.—597, 600, 498-501; 509-512. 

Meaning of—, 597, 498. 

Suits for balance due on khata, not—, 598, SOI. 

Suits comprising distinct subjects.—600, 509-512. 

Suit for damages and injunction,—511. 

Suit for debt guaranteed by different guarantors,—503. 

Suit for inheritance and as legatee,—511. 

Suit for partition and accounts,—511. 

Suit for possession and compensation,—511. 

Suit for possession and mesne profits, not,—504. 

Suit for possession and partition.—511. 

Suit for several declarations,—509. 


DISTINCT PROCEEDINGS,— 

Exemption of,—S. 19 (xiii). 620, 523. 
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DIVISION BENCH,— 

Sec HIGH COURT. 

Of High Courts, must consist of at least two judges,—21, 33. 

—, Not to re-open question of valuation of appeal,—33, 44. 

DIVORCE ACT,— 

See INDIAN DIVORCE ACT, Ss. 44. 49. 55,—Sch. II, Art. 20. 717. 

_Court-fee of Rs. 20 in suits for Divorce,—952, 717. 

—Decrees and orders,—.appeal from,—951, 717. 

Sch. II, Art. 7. 

—Undertaking under S. 49 of Divorce Act,—859, 662. 

See PARSI MARRI.^GE AND DIVORCE ACT,—and Sch. II, Art. 
21. 717. 

DOCUMENT,— 

Sec DEED; see S. 4. 

Cancellation of—, suit for,—101, 123; 226, 212. 

—, Valuation for jurisdiction,—Suits Valuation Act, S. 8. 37, 753. 

Chargeable in schedules,—37, 47. 

Copies of,—Sch. I, Art. 9. 625. 

Declaration that a document docs not affect title,—S. 7 (iv) (c). 228, 

216. 

Declaration that a document is discharged,—200, 190. 

Declaration that a document is invalid,—101, 123; 224, 210. 

Declaration without setting aside of—, 205, 196. 

Deficit Court-fee on—, See COURT-FEE DEFICIENCY. 

Exempted from Court-fee,—See EXEMPTIONS,—37, 48; also S. 19. 
Exhibiting etc., of,—Ss. 4, 6, 37, 38. 

Fees on. filed, etc., in High Courts,—4. 32. 

Included in moveable property,—74, 99. 

Insufficiently stamped,—S. 6. 42, 51. 

—, Court-fee paid to a pleader’s clerk,—43, 52. 

—, Extension of time to actual payment,—43, S3. 

Insufficiently stamped ,—no negligence or laches,—43, 52. 

—, Shortage of stamps in treasury,—43, 52. 

—, when not received,—44, 53. 

Meaning of—, S. 28. 687, 565. 

Memorandum of appeal is a—, 22, 34. 

Not valid until properly stamped,—688, 565. 

Registration of,—suit to compel—, valuation for jurisdiction at plain¬ 
tiff’s option,—54 (6), 71. 

—Valuation for jurisdiction in suits for,—Suits Valuation Act, S. 8. 
47, 758. 

Return of a—, Application for—, Sch. II, Art. 1. 838, 651. 

—Application by a witness for—, Sch. II, Art. 1. 838, 652. 

Suit to set aside on ground of fraud or forgery,—S. 7 (iv) (c). 203, 

193. 

—, Valuation for jurisdiction at plaintiff’s option,—54 (6), 71. 
Unstamped,—S. 6. 42, 51, 

DOOR-WAY,— 

Suit for closing—, valuation,—54 (3), 67. 

duty.— 

of appellate Court,— 

See APPELLATE COURT. 

—to protect revenue,—S, 12. 522, 450. 
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DUTY— iC'OHtd.) 
of Court,— 

Copstniction best, nearest language of enactment.—7 <2) 15 
—Principles of construction of Statute—7 (2) 14 
—to^decide correct valuation,—Suits Valuation Act, S. 11. 65 

—to expound laws as they stand,—7 (2), 14. 
to see that relief is properly valued,—90, 111. 

Payment of,— 

Exemptions from.—Sch. I, Art. 11. 813, 634. 

E 

EASEMENT.— 

Definition of—, 284, 249. 

Suits for—, S. 7 (iv) (e). 249. 

EFFECT.—of payment of additional Court-fee,—S. 28. Court-Fees Act— 
40, 50; also see 690, 691, 565-568. , 

—, of Amending Acts on application for review,—783, 621. 
EJECTMENT.— 

Declaration of title as occupancy tenant, with prayer for, ejectment 
as consequential relief,—S. 7 (iv) (c). 233, 238, 220, 222. 

Suit by landlord for, against tenant, and a stranger,—S. 7 (xi) 413 

367. 

Suit by landlord with complete title, for the ejectment of a tenant for 
breach of covenant,—S. 7 (v) (e) . 322 (6), 291. 

Suit for—, Appeal claiming compensation for improvements—321 
289. 

Suit for—, of defendant from mohantship,—S. 7 (v) . 322, 294. 

Stiit to eject tenant at fixed rates,—S. 7 (v). 322 (5), 291. 

ELECTION PETITION,— 

Appeal from order deciding—, Sch. II, Art. 11. 889, 675. 

ENHANCEMENT OF FEE,— 

Effect of—, See AMENDING ACTS; retrospective operation of,—5, 4-10. 
No liability to—, in force between date of first presentation, and date 
when deficit made up,—S. 28. 690, 565. 

ENHANCEMENT OF RENT,—See LANDLORD AND TENANT: Sec 

RENT. 

ENTRY IN RECORD OF RIGHTS,— 

Suit under S. 104-H, Bengal Tenancy Act, for declaration of occupancy 
rights, and for setting equitable rent,—S. 7 (iv) (c) . 234, 220. 

EQUITABLE CONSIDERATIONS,— 

Cannot control plain language of Act,—7 (3), 15. 

Hardship, real or supposed, ignored,—7 (3), 16. 

EQUITY OF REDEMPTION,— 

Sale of—, Court-fee in suit for pre-emption on,—342 (3), 317. 

ERROR,—in valuation of suit for jurisdiction,—Suits Valuation Act, S. 

11. 57. 764. 
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ESTATE,— 

Defined—S. 7 (v) (a) (b). 314, 315, 284, 285. 

Definite share of an—, S. 7 (v) (a). 330, 302, 

Entire—, 330, 302. 

Fractional share or part of—, S. 7 (v) (d). 332, 305. 

C.hatwali—. S. 7 (iv) (d). 314, 284. 

Meaning of—,314, 315, 284, 285. 

EVASION OF STAMP DUTY,— 

Construction of plaint,—161, 165; 7 (4), 16. 

Device not meriting encouragement,—161, 165. 

EVIDENCE,— 

Further—, Remand for,—Suits Valuation Act, S. 11 (3). 64, 769. 

EXCEPTIONS,— 

Not to be enlarged in scope,—7 (5), 17. 

EXCHANGE,— 

Contract of,—suit for specific performance of,—S. 7 (x), cl. (a). 
394, 356. 

of stamps, not a sale,—702, 575. 

EXCISE OFFICER,— 

.application to—, Sch. II, Art. 1. 646. 

EXECUTIVE OFFICER,— 

.Application to civil, criminal, and revenue officer in his executive capa¬ 
city,—Sch. II, Art. 1. 647. 

EXECUTOR.— 

Not paying full Court-fee on probates, etc.,—S. 19-G. 

Security by—, S. 19-F. 

EXEMPTIONS,— 

.Act when not applicable,—4, 3. 

Applications under S. 105 (1) (2) of Bengal Tenancy Act,—4, 3. 

Claims for—. to be dealt with by taxing officer,—813, 635. 

Construed strictly in favour of State,—7 (5), 17, 

From Court-fee,—Ss. 18, 19. 37 (a), 48. 

From payment of duty,—Sch. I, Art. 11. 813, 634. 

Local—. from duty on succession certificates,—Sch. I, Art. 12. 827, 

640. 

No express exemption in favour of Government,—37, 48. 
of certain documents,—S. 19. 516. 

—.Application for compensation,—624, 525. 

—.Application for occupation of land, not exempt,—619, 523. 

—Application for refund of costs,—623, 525. 

—.Application relating to assessment,—618, 523. 

—.Application relating to cultivation,—619, 523. 

—Complaint of a public servant.—622, 524. 

—Distraint proceedings,—620, 523. 

—Petition by a prisoner, or person in distress,—621, 523. 

—Probate and Letters of Administrations, of a value less than minimum. 
—617, 522. 

—Railway Provident Fund, not an asset of deceased, for Succession 
Certificate duty,—Sch. I, Art. 12. 828. 640. 

—Suit in Village Munsiff’s Court,—616, 522. 

—Written application to set aside award,—614, 521. 
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EXEMPTIONS— 

—Written statement.—612, 520. 

—W’ritten statement claiming a set-off.—613, 521. 

—Written statement in partition suits.—615, 521. 

EXONERATION OF LIABILITY,— 

Sch. I, Art. 1. 739, 601. 

EXTENT,— 

of application of the .Act,—3, 2. 

EXTENSION OF TIME,— 

for payment of Court-fee.—S. 10. 453, 397. 

Plaint insiifhcicntly stamped.—S. 28. 690, 565-567. 

EXTRAORDINARY JURISDICTION,— 

of High Courts.—Fees on documents filed, etc.,—S. 4. 32. 
Original Jurisdiction of High Courts,—S. 4. 27, 38. 



FARM SHED,- 

on land, not liable to be valued apart from land,—S. 7 (v). 313 28^ 

283. 

FEE,— 

Sec COURT-FEE. 

.Amount of.—Procedure in case of difference as to,—S. 5. 39. 

chargeable in Small Cause Courts.—S. 3. 18, 31. 

chargeable under Schedules,—S. 3. 17, 31. 

Computation of fees payable in certain cases,—S. 7. 64. 

in High Courts on their original sides.—S. 3. 29. 

Levy of, in Presidency Small Cause Courts,—S. 3. 29. 

\Iode of collection of—, S. 3. 19, 32, 

Necessity of—, Procedure in case of difference as to—, S. 5. 39. 

on documents filed in High Courts (Extraordinary Jurisdiction).—S. 4. 
32. 

on documents filed in mofussil Courts or in public offices,—S. 6. 46. 

Question as to necessity, or amount of—. Reference to taxing officer,— 
31, 41. 

Refund of—, fee on memorandum of appeal,—S. 13. 538, 459, 460. 

Rejnission of —, under rules framed under S. 35, Court-Fees Act,—814, 
635. 

The fees payable,—S. 3. 14, 30. 

FILED,— 

Meaning of—, Ss. 4, 6. 24, 41. 37, 50. 

means more than presented for admission,—24, 37. 


FINAL,— 

Decision re Court-fees by lower Court,—S. 12. 505, 436. 

Decision re Court-fees by taxing officer,—S. 5. 33, 43. 

Decree,—Appeal from—, Sch. II, Art. 11. 870, 667. 

—, in suit for accounts,—Appeal against,— Valuation for Court-fees,— 
S. 7 (iv) (f). 303. 273. 

—, in suits for redemption.—Valuation in appeal,—384, 349. 

Meaning of,—S. 5. 33 (3), 45. 

FIRE-ARM.— 

Licences,—Applications for issue of,—Sch. II, Art. 1. 837, 6SI. 

C—Z-IO 
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FIRM,— 


considered to be a "person’',-0. 33. C. P. Code,—48, 60. 

Pauper suits by—, Legal representatives,—48, 60. 

FISCAL ACT,— 

Construed strictly in favour of subject,—7 (6), 17; also see 682. 
Subject not liable except upon plain enactment,—7 (6), 18. 

Words used given plain grammatical meaning,_7 (6), 18 

FIXED FEES,— 

See Sch. II. 646. 

FORECLOSURE,— 

Appeal from foreclosure decrec,-S. 7 (ix).389. 353 ; 764, 612. 
Court-fee in suit for—, S. 7 (ix) (3). 387, 350. 

Jurisdictional value of suits for-. S. V. Act, S. 4 . 20 741 

or sale. Appeal against an order absolute for— 837 651 * 

Ael TstSo?' ^Court-Fees 

FORUM,— 

Change ^'^s^'-^ent on valuation of suit, for jurisdiction,-S. V. Act, 


of appeal,— See APPEAL—Forum of. 

FRACTIONAL SHARE,— 

Meaning of, explained,—316, 286. 
of part of estate,—Notification,—332, 305. 

W'hether limited to definite fractions,—S. 7 (v) (d). 332 305 
FRESH PARTITION,— 

Decimation th^^ and decree invalid, and for, 

FURNISHED,— 

Meaning of—, S. 4, 6. 26, 40, 38, 50. 

FURTHER APPEAL,— 

Order rejecting leave for—, Appeal from—, Sch. II, Art. 11 881, 

673. 

FUTURE INTEREST,— 

See INTEREST,—58, 946 (3), 80, 712. 

FUTURE RENT,— 

Court-fee levied under Ss. 7 (1) and 11,-58 (8), 80. 

G 


GARDEN,— 


Assessment is not the determining criterion,—S. 7 (v) (e) 338 311. 

Meaning of—, S . 7 (v) (e). 338, 311. ’ ' 

possession, or pre-emption.—Valuation of,—S. 7 (vi). 343, 

GENERAL CLAUSES ACT (X OF 1887) — 

S. 3, cl. (7).—"British India",—f3, 2. 

S. 3, cl. (25),—“Immoveable property”,_74, 98. 

GENERAL RELIEF.— 


Prayer for, not necessarily a prayer for consequential relief,—161, 166. 

GHATWALI ESTATE,— 

See ESTATE.—S. 7 (v) (d). 314, 284. 
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GIFTS.— 

t 

Suits to set aside deeds of—, S. 7 (iv) (c). 206, 197. 

GOVERNMENT OF INDIA.— 

Notification of—. No. 4650 :—S. 7 (v) . 317, 286. 

Reference to High Court by. under Agency rules,—22, 35. 

GOVERNMENT OF INDIA ACT,— 

S. 15,—Powers under—, S. 3. 16, 30. 

S. 107. cl. (e).—30. 

S. 108,—Division Bench,—Constitution of—, 21, 33. 

GOVERNMENT SAVINGS BANK ACT (V OF 1893),— 

S. 8,—Exemption of deposit of Rs. 1,000 from Court-fees duty—813, 
634. 

GRANT,— 

of Probte,—Sec PROBATE. 8. 9. 

of succession certificate,—Duty payable,—SchT^I, Art. 12. 819, 637. 

GUARDIAN AND WARDS ACT,— 

Petition under—, Sch. II, Art. 1 (b) . 839, 652. 

GUARDIANSHIP,— 

Application for,—Sch. II, Art. 1 (b) . 839, 652. 

GUJRAT TALUQDARI ACT,— 

Application for execution of a partition decree under—, Second Appeal, 
—Sch. II, Art. 1 (8). 841. 653. 

H 

HARMONIOUS CONSTRUCTION,— 

intention collected from whole Statute, 7 C7), 19. 

HEAD OFFICE,— 

Meaning of,—S. 28. 689, 565. 

HEADINGS,— 

arc like preambles.—not controlling enactment,—24. 

Construction of statute aitled by , 7 (10), 22. 
determining sense of doubtful expressions,—24. 
ignored in interpreting substantive sections,—24. 
not allowed to affect construction,—23. 
of the chapters,—Ch. II,—13, 29. 
used to extend meaning of section, 23. 

HIGH COURT,- 

Appeals from Single Bench (Letters Patent),—21, 33. 

Appeal to, 

_^ against order of District Judge granting or refusing Letters of 

Administration,—Sch. II, Art. 1 (d) . 841,655. 

_ Question of valuation decided by taxing officer,—32, 43. 

_ * under Bengal Tenancy Act,—S. 108 (3). 946, 714. 

Appeartransferred to. from City Civil Court.—27, 38. 

Appeal transferred to, from agency by Government of India,—27, 39. 
Appellate jurisdiction of,—Fees on documents filed, etc.,—S. 4. 32, 42. 

Application to—, Sec APPLICATION. 

_for certified copies of decree and Judgment,—Sch. II, Art. 1 

(a). 837.650. 
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HIGH COURT—(Co«/(f.) 


Application to—, {Contd.) * 

—for refund of Court-fee,—587, 492. 

—for revision,—Sch. I, Art. 13. 641. 

as a Court of Reference,—S. 4 (v) . Ad valorem Court-fee,—22, 35. 

as a Court of Reference or Revision,—Fees on documents filed etc — 
S. 4. 32. 

Chartered, Pro\ision in O. 7, R. II, C. P. Code, not applicable to—, 
451 (3), 396. 

Deputy Registrar of, not a taxing officer,—34, 45. 

Determination of value of certain suits by,—S. 9. S. V. Act. 759. 
Division Bench, not to re-open question of valuation of appeal,—33, 44. 
Division Bench, must consist of at least two Judges,—21, 33. 
Extraordinary jurisdiction of—, Fees on documents filed, etc.,—S. 4. 32. 
Fees in the—, Chapter II,—29. 


Jurisdiction of. 


—Delegation to Taxing Officer,—32, 33, 43, 44. 

—, no power to direct refund of additional Court-fee levied by 
Taxing Officer, 33, 44. 


—, objections to deficiency where no decision by Taxing Officer,— 

32 ) 43 * * 

—, Power to make regulations for procedure,-16, 31. 


Letters Patent,— 


Appeals from Single Bench,—21, 33. 

—, Special powers under,—510, 441. 

Levy of fees in—, on their original side,—S. 3. 28. 

Officers of—, saving of commission or fees payable to— S 36 576 

Order by Judge of—, in cases of “mistake or inadvertence",—22, 34^ 
Order of admission by Registrar,—29, 40. 


Original Side of,— 

—, Appeal from order of a single Judge,—31, 41. 

—, Section 12 not applicable to,—490, 428. 

—, Decision in probate suit “final Judgment”,—31 42. 

—, fee leviable,—S. 3. 29. 

—, Rules applied to cases transferred.—27, 38. 

Powers of supervision by—, 564, 478. 

Power of,— 

—, to insist upon proper Court-fee on memorandum of appeal, and 
cross-objections,—535, 459. 

—, to interfere with wrong decision re Court-fees by lower Court, 
—526, 453. 

, to take action under S. 12 (2) in second appeal,—525, 452 

—, to collect deficient Court-fee in subordinate Courts—Ss 6 12 
(2). 39, 49. 

—to interfere in revision with interlocutory order,-517, 445. 

—under S. 15, Government of India Act,—S. 3. 16,’ 30. 


Probate proceedings in—. 
See PROBATE. 


Reference to—, 

—of appeal under Agency rules,—22, 35. 

—Taxing officer’s decision on question of Court-fee,—29, 31, 40, 41. 
^under S. 66, Income-Tax Act, no Court-fee payable,—22, 35. 

Registrar of—, 

is Taxing Officer,—34, 45. 
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HIGH COURT—(Con/«'.) 

Revisional Jurisdiction of—. 

-Bo^.d^of)Reven„e^ a'civi, C.h,h. subject to Sch. II. Art. 

‘'""’=‘"‘'-■"8^ additional Court-fee,-S. 12 (1). 

Rules,— 

—Duty of stamp reporter as to deficienev.—30 41 
—.regarding: process fees.—Appendix IV* 
special powers of, under Letters Patent,—510 441 

Su'ts^pn^sferred to. under its e.Ntraordin'ary original jurisdiction.-S. 4. 

, under cl. (13) of Letters Patent.—S. 4 27 38 

Taxing Officer of—. Sec TAXING OFFICER ' 

—Certificate of refund of Court-fee by_. 33, 44 

—Jurisdiction of—. S. 5. 32, 42. 

HINDU JOINT FAMILY,— 

See PROBATE: See P.ARTITION. 

Court-fee charged in case of—. S. 19-1. 665, 552. 

Declarations in respect of—. See DECL.AR.ATION. 224 227 248 2in 
211. 215. 220, 227. ’ > 

Declarations in respect of reversioners in a—, See DEC! ARATTDM 
139, 254, 916, 155. 227. 693. '* ' 

Whether exempt from probate, etc., dut3',—S. 19-D. 642, 537. 

HINDU REVERSIONERS,— 

Suits for declarations concerning,—See DECLARATION_139 254 

916, 155. 227. 693. 

Suits for possession by—, S. 7 (v) . 322, 291. 


HOUSE,— 

Definition of.—S. 7 (v) (e) . 337, 309; also see 312, 281. 

Indigo factory included in—, 54 (4), 68. 

Meaning of—, S. 7 (iv). 312, 281; 337, 309. 

Suit for possession of—, ad z'alorem fee on value of—, 632, 530. 

Suit for pre-emption of—valuation,—S. 7 (6). 343, 317. 

Suit to set aside attachment over—, not governed by S 7 Cviii) 
348, 324. 


HUNDIS,— 

Suit on—, S. 17. 598 (2), 501. 

HUSBAND AND WIFE,— 

Joint property of—Duty payable on—, Sch. I, Art. 11. 808, 632. 
HYDERABAD,— 

Assigned districts,—.Act applicable to—, 3, 3. 
HYPOTHECATIONS,— 

Of moveable property,—Security bonds for—, Sch. II, Art. 6 854 

661. 

I 

IMMOVEABLE PROPERTY,— 

Appeals in suits for possession of—. Sch. I, Art. 1. 

Definition of—, Indian Succession .Act, S. 3 . 74, 98. 

Suits for recovery of, from tenants,—S. 7 (xi) (cc). 422, 370. 
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IMPROVEMENTS.— 

Bv Kanom mortgagee.—Appeal against allowance of—, Valuation,—377,. 
' 342. 

By mortgagee.—Suits for redemption,—S. 7 (ix) . 371, 338. 

By tenant,—S. 7 (xi) (d). 429, 377. 

Claim for. in a suit for ejectment,—Court-fee on appeal,—321, 289. 
Compensation for, as incidental to decree for possession,—Court-fee on 
appeal.—321, 289. 

Compensation for ,—no Court-fee required in suits to contest notice of 
ejectment.—59, 82. 

Value of—, included in valuation of suit for pre-emption,—342 (5), 
317. 

INAMDAR,— 

Report by an—, on attaching property of a defaulter,—Sch. II, Art. 1- 
838, 651. 

INAM LAND,— 

Suit for possession of—. S. 7 (v) (c). 328, 301. 

INCOME-TAX,— 

Act,—S. 66,—Reference under—, No Court-fee payable on—, 22, 35. 

Appeal,—-Application for the adjournment of,—Sch. II, Art. 1. 838,. 

651. 

INDIAN DIVORCE ACT,— 

Petition under,—Sch. II, Art, 20. 717. 

Section 49. Undertaking under,—Sch. II, Art. 7 . 662. 

INDIAN REGISTRATION ACT,— 

Section 3,—Immoveable property,—74, 98. 

INDIAN SUCCESSION ACT (X OF 1863),— 

Section 2 (b), (f), (h),—Definitions of “probate”, and “will”,—801, 
629. 

Section 3,—Immoveable property,—74, 98. 

Section 222,—See Sch. I, Art. 11. 801, 629. 

Sections 276, 278,—Petition of Probate of State value of assets,—See 
Sch. I, Art. 11. ' 

Sections 284, 285,—Rules governing caveat proceedings,—See CAVEAT. 

Section 374,—Sch. I, Art. 12. 821, 638. 

Section 376,—Extension of certificate,—822, 638. 

Section 384,—Appeals against an order—, Sch. II, Art. 12. 888, 

674. 

INDIGO FACTORY,— 

is a house, not land,—54 (4), 68. 

INJUNCTION,— 

Ad interim, is consequential relief,—S. 7 (iv) (c). 164, 167; also 137, 

154; 221, 208. 

as independent relief.—S. 7 (iv) (d) . 273, 239. 

Consequential relief in suit for declaration,—214, 217, 200, 203; also 
see 273, 278, 239, 242. 

Coupled with other reliefs,—S. 7 (iv) (d). 274, 240. 

Damages and—, Suit for,—S. 17. 600 (4), 511. 

Declaration and—, See DECLARATION AND INJUNCTION. 
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41, 756: 


INJUNCTION— 

Different kinds of—. 277, 241 

-Mandatory— S. 7 (iv) (d). 280 , 242 ; 163 167- 273 2 ^Q 

Perpetual— S. 7 (iv) (d). 242. 242. ’ ' 

Suit for—, 

Valuation for Court-fees.—S. 7 (iv) (d) 

Valuation for jurisdiction.—Suits Valuation Act’ S 8 

Valuation for Priv^- Council appeals,—283 248 

Temporary.—278, 241 . . oo, 

» asked as a consequential relief—278 242 

Under Special Act.-S. 7 (iv) (d). 276 , 241 . 

Valuation for Court-fees.—S. 7 (iv) (d). 281 (a) to (e) 24 ^ 24=5 

—for jurisdiction.—282 (a) to (f), 245-248. ' ^43-24.*.. 

—in appeal to Privy Council.—283, 248. 

INSTALMENT,— 

Bond.—suit for instalments due. and interest.—58 (4) 78 7Q 
Decr^e^^paj^blc^by-^O^Appeal against,-61 (7), 89; also see Sch. I, 

INSTITUTION,— 

of suit, or proceeding,—in forma pauperis ,—47 (iii), 59. 

INSUFFICIENCY OF STAMP,— 

See APPEAL, INSUFFICIENTLY STAMPED; also Sec DOCIJ 
MENT. 

Collcction of deficiency,—mistake,—S. 28. 42, 51. 

Discretionary exercise of powers under S. 149, Civil Procedure Code— 
Extension of time.—S. 6. 44, 53; 456, 399. 

Pauper suits and appeals,—O. 33, Civil Procedure Code,_47 57 

Payment antedates to institution.—S. 10. 457, 399, 4(J0. 

Realization of Court-fee in appeal ,—Powers of appellate Court_S 12 

519, 448. ' ■ * 

—Powers of High Court or Taxing Officer,—S. 12. 526 453 

Rejection of plaint or appeal for deficient Court-fee,_O. 7, R. H Civil 

Procedure Code,—45, 55; Compare.—694, 571; also sec 23 45 So? 
37. 55. 437. ’ ' ’ 

Retrospective presentation,—S. 149, Civil Procedure Code. 43 51-53 

Return of plaint for presentation after deficiency made up_S 10 ’ 454 

397. 398. . . . , 

Subsequent affixture of stamp on document inadvertently received_ 

S. 28. ■ 

—Memorandum of appeal insufficiently stamped,—691, 567. ' 

—Plaint insufficiently stamped,—690, 565. 


INTENTION OF LEGISLATURE,— 

By comparison with other provisions,—S. 7 ( 8 ). 20. 

Construction of statute.—S. 7 ( 8 ). 20. 

Heading of chapter, indicating,—23. 

INTEREST,— 

Appeal for—, from date of suit till date of decree.—Court-fee pa 3 able 
on interest pendente lilc, —Sch. I, Art. 1. 733, 600- al.so see 

58 (7), 80. 

—, from date of suit till date of realization valued on the amount 
due up to presentation of appeal,—Sch. I, Art. 1 733 600- 

also 58 ( 8 ), 80 and 61 (4), 84. 
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INTEREST— 

Appeal for— {Coutd.) 

—, for period subsequent to decree dismissing plaintiff's suit,—no 
Court-fee necessarj*.—Sch. I, Art. 1. 733, 600; also see 

58 (8), 80; and 61, 85. 

Court-fee on amount claimed in addition to decree,—51, 84. 

—amount up to date of suit.—58 (7), 80. 

from date of grace up to hearing of appeal not chargeable,—61, 85. 
from date of suit until payment, not chargeable,—S. 7 (i). 58 (8), 80; 

also see Sch. I, Art. 1. 733, 600. 

Future,— ' 

Sec FUTURE INTEREST. 

—Appeal claiming, in suit for sale on a mortgage.—Sch. II, Art. 
17 (vi). 946 (3), 712. 

—Court-fee in appeal on additional amount from date of suit to 
decree.—58 (7), 80. 

—Court-fee not payable on—, 58 (7), 80. 

—Determined by Court,—appeal by defendant against decree,—61, 
85. 

—Not valued for Court-fee in appeal from dismissal of claim,— 
61. 85. 

—, Suit for, not a money suit,—58 (7), 80. 

in land,—Sec S. 7 (vii). 346, 324. 

Order as to—, 

—Appeal against an order in execution reducing or disallowing the 
interest under decree ,—ad valoremSch. I, Art. 1. Notifi¬ 
cation. 

past and future,— 

See INTEREST-FUTURE, above. 

pendent! lite,— 

Appeal by defendant against award of ,—Ad valorem Court-fee,— 
61. 84. 

Appeal in mortgage suit,—737, 601. 

Court-fee in appeal on—, amount awarded by decree,—58 (8), 81. 
No Court-fee in appeal on claim for—, 61, 84. 

No Court-fee on future interest from date of suit to realization,— 
61 (4), 86; also see 58 (8), 80 and 733, 600. 

INTERLOCUTORY ORDER,— 

Review of an—, Application for,—Sch. II, Art. 1 (b). 839, 652. 

INTERPLEADER SUIT,— 

Appeal from a decision in—for money,—Sch. II, Art. 17. 736, 601. 

INTERPRETATION OF STATUTE,— 

See CONSTRUCTION OF STATUTE. 

INVENTORY,— 

Annexed to an application for attachment,—Sch. II, Art. 1. 838, 651- 

J 

JAGIR,— 

Revenue collection payable through mediation of a proprietor, under 
separate agreement with Government,—S. 7 (v) (c) . 327, 300. 
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JOINT FAMILY PROPERTY,_ 

1 )cclaratory suit by co-parccncr in 
224, 210. 211. 

—by member of joint family ami 

207. 


, and f(jr j^osscssioti,—S . 
for injunction.—S. 7 (iv) 


7 (iv) 

(c). 


(c). 

219, 


—by son to recover family properties alienated by father.—S. 7 (v) 

—by soi^ to recover share in family properties mortKaRed by father- 
S. 7 (iv) (c). 227, 215. 

Suit to enforce right to share in—. S. 7 (iv) (b) . 106, 1^7 

—, valuation of. for Court-fee.—121-123, 143-145. 

—, valuation of—, for jurisdiction,—126-130, 147, 148. 


JOINT HOLDING.— 

Cases of—, outside scope of S. 7 (iv) (b) . 105, 127. 

Suit for partition and separate i)ossession <jf a— Sch II Art 17 
(vi). 936, 703-706. 

JOINT PROPERTY,— 


of husband and wife,—Duty payable on—, Sch. I, Art. 11. 808, o32. 

JOINT TENANTS,— 

Suit for partition between—, S. 7 (iv) (b),—and Sch. II, Art 17 
(vi). 105, 936, 127. 703-706. 


JUDICIAL DECISIONS,— 

Aid to interpretation,—7 (11), 26. 

Re-enactment of a provision with recognised construction.—7 (11), 26. 
Words of earlier statute in /*^xrf mntcria ,—7 (11), 26. 


JUDICIAL PROCEEDINGS,— 

Coi>ies of—, Sch. I, Arts. 8, 9. 793, 626. 

Definition of—. See CRIMINAL PROCEDURE CODE, S. 4 (m). Sch. 
II, Art. 9. 793, 626. 

Distinction between a judicial and a<Iministrativc enquiry,—Sch. I. 
Art. 9. 794, 626. 

JUDGMENT,— 

Copy of—, Court-fee on,—Sch. I, Arts. 6, 7. 786, 787. 623. 

Definition of—, Sch. I, Art. 6, 7. 786, 623. 


JURISDICTION,— 

Appellate, of High Courts,—See HIGH COURTS. 

Court of proper,— Return of plaint for presentation to,—697, 572. 
Decree for mesne profits.—Court whether competent to pass, in c.xcess 
of jurisdiction,—S. H. 471, 415. 

Defect of,—curing of irregularity.—Suits Valuation Act, S. 11. 62, 

768. 

Extraordinary, of High Courts,—See HIGH COURTS. 

objection to,— 

_Prejudicial disposal of suit on merits,—Suits Valuation Act, 

S. 11. 59, 766. 

_Reasons inserting,— Suits Valuation Act, S. 11. 60. 767. 

_Valuation of suit,—Suits Valuation Act, S. 11. 58, 765. 

of appellate Court,—Deficiency in Court-fee by either party,—538, 455. 

of British Courts,—to wills executed out of British India by 
British subjects,—638, 534. 

C—Z-ll 


non- 
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JURISDICTION— 
of Court,— 

—Decree beyond pecuniary limits not competent,—306, 277. 

—Decree beyond pecuniary limits on rendition of accounts,—306, 
277. 

—Decree limited to extent of Court’s pecuniary jurisdiction.—306, 
277. 

—to order a refund of Court-fee.—592, 495. 
of High Court,— 

—Delegation to Taxing Ofiicer.—32, 33, 43. 44. 

—Objection as to <leficiency where no decision bv Taxing Ofhccr.— 
32, 43. - 

—Refund of additional Court-fee levied by taxing officer,—33, 44. 
of Taxing Officer,— 

See S. 5. 32, 42. 

—to decide disputed question of Court-fee,—29, 40. 

Original,— 

—of High Courts,—See HIGH COURTS. 

Pecuniary,— 

—Court can decree claim within limits of its,_294, 262. 

—Court cannot decree claim beyond limits of its, *—294, 262. 

—Decree beyond limits of—, in suit for accounts-^S 7 Vf^ 

294, 262. 263. • ■ v v v 

—Plaintiff deemed to remit claim in excess of Court’s limit—294, 
263. 

—Subject-matter beyond limits of Courts—, Procedure.—452, 396. 
397. 

Question of,— 

—Section 12, not applicable to—, 493, 429. 

Valuation of suits for purposes of,_ 

—See Valuation of Suits,—54 (4), 68. 

—Actual amount of subject-matter,—39, 49. 

—Claim estimated by plaintiff,—86, 105. 

—determined by Suits Valuation Act,—54 (2), 66. 

—Fiscal provisions not a guide for determining.—54, 65. 

—in suits comprising alternative relfefs,—S. 17. 599, 507-508. 

—in suits comprising consequential reliefs,-S. 7 fiv) (c'i 263. 
230. 

—in suits comprising distinct subjects,—600, 509-512. 

—in suits for accounts,—S. 7 (iv). 97 (2), 121. 

-cancellation of documents, and decrees,—S. 7 (iv)-A— 

(Madras). 104, 126. 

-declaration,—Sch. II, Art. 17 (iii). 927, 699. 

-^—declaration with consequential relief,—S. 7 (iv) (c). 263, 230. 

-foreclosure,—S. 7 (ix) . 366, 374, 335-340. 

-injunction.—S. 7 (iv) (d). 282, 245-248. 

-interest of assignee of land revenue,—347, 324. 

-mesne profits,—S. 11. 483, 423. 

money.—S. 7. 58, 77-81. 

-partition,—126, 127, 130, 147, 148. 

-possession,—S. 7 (v) . 340, 314. 

-possession and accounts,—483, 423. 
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In suits for—. {Coutd.) 

-possession and mesne profits,—483, 423 

-pre-emption.—S. 7 (vi). 344, 318-320^ 

-redemption.—S. 7 (ix). 366. 335-340. 

-sale of mortjraged property.—S. 7 (i). 69, 94. 

——Specifie performance,—S . 7 (x) . 408, 303. 

—in suits relating: to adoption.—Sch. II, Art. 17 (vi) . 

—in suits to recover annuity.—S. 7 (ii) . 69, 94. 

—in suits to set aside award,—Sch. II, Art. 17 (iv) . 

—in suits to set aside an attachment.—S. 7 (viii) . 351 , 327 

—in suits to set aside a summarv decision.—Sch. II Art 17 fi'i 

903-905, 685-687. ^ ^ 

—in suits under S. 7 (ix-) («).—S. 8, S. V. Act. 104, 126 
—in suits under O, 21, R. 63. C. P. Code.—903, 685. 

—in suits under S. 7 (iv), —97, 118-122. 

JUSDISCERK,— 

Ofiice of judtre is—. not jus dare .—7 (2), 14. 

K 

KANOM MORTGAGE.— 

Damagres sought to be set off—, 361 (5), 333. 

• Definition of—. 361, 331. 
in Malabar, may in part be a lease,—354 329. 
payment in kind.—361 (4), 333. 

Redemption of—, Suit for,—354, 329. 

Redemption and claim for arrears of rent,—361, 332. 

Redemption coupled with other reliefs,—361 (3), 332. 

Redemption of—, Court-fee,—58, 59, 78, 83. 

Surplus amount claimed separately chargeable,—361 (6), 334. 

KARNAVAN.— 

Suit to remove—, Sch. II, Art. 17 (vi) . 938 (2), 78. 

KATHIAWAR STATES,— 

Act not applicable to—, 3, 3. 

KHUDKASHT LAND,— 

Suit for recovery of—, S. 7 (v). 322 (13), 292, 

killa,— 

See LAND. 

included in "rights and interests in the village’',—313, 283. 

L 


LAHORE HIGH COURT,— 

S. 7 (iv) (b). 112, 130; S. 7 (iv) (c) . 87, 193. 218, 107, 172. 186, 

204; S. 7 (iv) (d). 281, 282, 243, 247; S. 7 (vi). 345, 321, 

S. 7 (ix). 371, 381, 339, 345; S. 7 (x). 401, 360; S. 11. 475, 
486, 417. 425; S. 12. 499, 512, 533, 432, 442, 458; S. 13. 553, 
567, 576, 471, 480, 485; Sch. II, Art. 17. 685, 904. 

lambardar,— 

Application by—, for warrant against a revenue defaulter,—Sch. II, 

Art. 1 (b). 839, 653. 
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LAND,— 

arable converted to cocoaniit tope,—S. 7 (v) (b) . 326, 299. 

Attachment of—, suit to set aside an—, S. 7 (iv) (c). 177, 176; 

S. 7 (8). 348, 324; Sch. II, Art. 17 (i). 350, 326. 

Bagayat,—suit for possession of,—S. 7 (v) (a). 324, 296. 

defined,—S. 7 (v). 312, 281, 282. 

definite plot of—. S. 7 (v) (d). 330, 331, 302, 303. 

definite share of—. S. 7 (v) (a), (b), (d). 332, 305. 

different classes of—, S. 7 (v). 314, 284. 

does n< t include buildings,—342 (2), 317. 
exempted from revenue wholly or partly,—328, 301. 

—, but not actually registered as Inam,—328, 301. 

Fractional share in—. 332, 305. 

Fractional share of part of estate,—332, 305. 

Inam— S. 7 (v) (c). 328, 301. 

Indigo factory is not—, 54 (4), 68. 

Jagir—. S. 7 (v) (c). 327, 300. 

Khurlis built outside abadi with Bhusa stack,-313, 283 
Market-value of—. S. 7 (v) (d). 333, 307. 

Meaning of—. S. 7 (v). 312, 281. 

Milkiyat—. suit for possession,-S. 7 (v). 322 (13) ^92 

Mitta—. S. 7 (v) (c). 327, 301. 

Xot permanently settled,-S. 7 (v) (b). 325, 297. 

Faramba—. S. 7 (v) (c) . 327, 300 also see 338, 311. 

Permanently settled,—S. 7 (v) (a). 323, 295. • 

Religions or temple—. S. 7 (v) (c). 327, 328, 300, 301. 

Revenue-free—. S. 7 (v) (c). 328, 301. 

Revenue paying— S. 7 (v) (a), (b). 324, 325, 296, 297. 

Ryotwari—, S. 7 (v) (c). 328, 302; also 326 (2), 298; and 314, 285. 

Separately assessed to land revenue,—326, 299; also 315, 285. 

Site occupied by watering tank is not—, 313, 283. 

Site of water mill not a—, 313, 283. 

Site used for manufacture of saltpetre is not—, 313, 283. 

Statutory valuation for Court-fee,—S. 7 (v) (a), (b), (c) . 318, 287. 

Subject to fluctuating revenue,—329, 302. 

Suits relating to—, S. V. Act, Ss. 2, 3. 731. 

Suit to recover—. and trees.—S. 17. 598, 505. 

Suit to recover Khudkasht —, S. 7 (v) (a). 322 (13), 292. 

Trees are not—. 313, 283. 

Village graveyard, is not—, 313, 283. 

Watercourse used for irrigation,—313, 283. 
with farmshed.—S. 7 (v). 313, 282, 283. 

—trees,—S. 17. 598, 505. 

—wells,-S. 7 (v) (a), (b). 313, 283. 

Zamindari—, S. 7 (v). 314, 284. 

LAND ACQUISITION,— 

Appeal, against award under—, S. 8. 437, 438, 386; 433, 381. 382; 

also see 720, 586. 

Appeal against order for apportionment,—436, 385. 

.Appeals against orders not amounting to a decree.—S. 8 . 438, 386. 

.Appeal against order of District Judge,—929, 700. 

.Appeals by claimant,-Sch. II, Art. 17 (iv) ; not applicable,—S. 8. 
434, 382; 433, 381. 

Appeals by co-sharers.—S. 8. 433 (3), 382; 436, 385. 

.Appeals by Crown,—S. 8, Sch. II, Art. 17 (iv) ; not applicable,—435, 
383; also see 433 (2), 381 . 

•Appeal to District Judge, against order determining civil rights,—436, 3&.'*. 
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Appeals wliere m> compensation allowetl.—S. 8 437 

Computation of Court-fee.— 434, 383. 

Court-fee on the statutory addition.—S. 8. 439 S87 

Decision on a reference under S. 30. not an award.—436. 38^ 
lM»rum ot ajipeal.—S. 8. 433. 381. 382. 

land acquisition act,— 

Awaril of compensation uiulcr—, Appeal ajiainst ordu- of ri.d-c, 

/Ul), 

Court-fee on appeal ajrainst order relatin^r to compensation.— 432. 380 
Decision in a Reference under S. 30. not an awartl under— 436 (1) ^8^ 
Scheme of—. 432, 380. ’ ^ ' 

LANDLORD AND TENANT.— 


Appeal to have lease declared perpetual,—755, 608. 

Appeal in a suit under S. 95. Tenancy Act.—Sch. I, Art. 1. 756, 608. 

Af'f'Hcation for compensation to be paid bv landlord to tenant—Sch II 
Art. 1. 648. 

Dre/aration of ripht as occiipanc.v raiyat in a jrardon, and to recover 
possession.—Valuation,—237, 222. 

—of status as occupancy tenant and claim for ejectment, or for arrears 
of rent.—S. 7 (iv) (c). 238, 222. 

—witli conseciuential relief,—S. 7 (iv) (c) . 236, 237, 221, 222. 

Denial of jdaintiff’s title,—Plaint and pleaclinj^s.—424, 371. 

Suits between—, S. 7 (xi) . 412, 366. 

A. by landlord,— 

—against tenant at fixed rate,—S. 7 (xi) (cc). 427, 375, 

—against tenant and a stranger, not within S. 7 (.rf). 413, 367. 

Suits between—, 

A : by landlord, — 

—against tenant holding over,—S. 7 (xi) (cc). 426, 374. 

—for arrears of rent, and posscs.sion.—S. 7 (xi) (cc) . 423, 370. 

—for assessment of rent, and for recovery of damages for use aiu! 

occupation,—S. 7 (iv) (c). 236, 221, 

—for declaration of kudivaram rights,—S. 7 (xi) . 416, 3f>8. 

—for delivery of luuchilikas, —S. 7 (xi-A). 419, 369. 

—for enhancement of rent,—S. 7 (xi-B) , 420, 370. 

—for khas possession against persons not related as tenants,—237,. 
222. 

—for the recovery of immoveable property from a tenant.—422, 370. 
—for recovery of possession with mesne profits ami altcrnativclj 
for assessment of fair and equitable rent,—236, 221. 

—to eject a tenant,—S. 7 (xi) (cc) . 425, 372. 

—to get counter part of a lease,— 

B: by tenant against landlord,— 

—contesting landholders right to sell his holding.—Sch. II, Art. 
17 (vi). 943, 711. 

for abatement of rent.—431, 379. 

_for delivery by landlord of a lease,—421, 370. 

—for declaration of occupancy right,—414, 367. 

_for declaration that plaintiff is an occupancy tenant, and for set¬ 
tling a fair and equitable rent,—S. 7 (iv) (c) . 236, 221. 

—for recovery of possession by tenant,— S. 7 (iv) (c) . 237, 222. 

_for recovery of possession of occupancy holding, against land¬ 
lord and others,—S. 7 (iv) (c) . 237, 222. 

_to contest notice of ejectment,—429, 376. 

—to recover occupancy property,—S. 7 (xi) (c). 430, 377. 
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LANDLORD AND TENANT,— 

C: valuation for jurisdiction,— 

—Suits Valuation Act, S. 4. 21, 741; 42, 756. 

—tenant on sufferance, explained,—426, 374. 

LAND REGISTRATION ACT.— 

Section 59,—Suit for declaration and po.sscssion if order made under_ 

149, 158. 

LAND REVENUE.— 

Application to officer,—Sch. II, Art. 1- 646. 

.Application by lambardar for warrant against revenue defaulter—Sch. 
II, Art. 11 (b). 839, 653. 

LAND SUITS,— 

—Meaning of,~S. 7 (v). 313, 282, 283. 

—Suit for date trees only is not a—, 313, 283. 

—Suit for possession of part of public road trespassed upon by de¬ 
fendant, not a—, 313, 282. 

—Suit for possession of a share in an orchard, is not a_, 313, 283, 

—Suit for pre-emption of land outside cit>* walls partly built'upon, iKit 
a—. 313, 283. 

—.Suit for share in a well,—313, 283. 

LEASE,— 

Contract of—, 

—Suit for specific performance of a contract to grant lease — 
value for jurisdiction,— 408, 363. 

—Suit for possession by lessee.—S. 7 (v) (c). 407, 363. 

Suit for setting aside of, and demolition of building,_S. 7 (iv) 

(c). 211, 199. 

LEASEHOLD PROPERTY,— 

Suit for possession of—, S. 7 (v) (a). 324, 296. 

LEGAL REPRESENTATIVE,— 

can sue as pauper,— 48, 60. 

of forms, suing in forma fauperis ,— 48, 60. 

LEGISLATIVE CHANGES,— 

See sections, of Court-Fees Act. „ 

LEGISLATURE,— 

Proceedings of no value in construction of an .Act,—7 (11), 27. 
Provincial—, provisions no guide to construction,—7 (11),*27. 

LESSEE,— 

Suit by, to obtain possession of land,—S. 7 <v). 322 (19), 293. 

LETTERS OF ADMINISTRATION.— 

See PROBATE. 

Sec Ss. 19-A to 19-K. 13. 

-Appeal from order refusing grant of—, Sch. II, Art. 17 (vi). 944, 

711. 

Application for—, Sch. II, Art. 1 (a). 837, 650. 

.Assets of deceased,—Administration for part of property,—S. 19-1. 666, 

553. 

Grant of,—Sch. I, Art. 11. 801, 629. 
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J-KTTKRS OF ADMINISTRATION— (Contd.) 

, order rcfusinir. appealable as a decree.—Sch II Art 

837, 651. 

, order of District Judge granting or refusing—Afemo 
against.— 

—Sch. II. Art. 1 (d). 841, 655. 

\ altie of propert3' at date of application for.—802 6^9 
Proceedings for—. Sch. I, Art. 5. 780, 619. 

Refund of over-payment,— 

With or without will annexed,—Sch. I, Art. 11. ()27. 


17 (vi). 
of appeal 


TETTERS PATENT APPEAL,— 

See APPEAL. 

—Application for review ,—ad valorem Court-fee.—Sch. I, Art. 5. 22 
35. 

—From single Bench.—21, 33. 

—Special powers of High Court under—, 510, 441. 


LEVIABLE,— 

Cleaning of—, Sch. I, Art. 5. 781, 619. 


LICENSES,— 

For fire arms—.Application for issue of.—Sch. II, Art. 1. 837, 651. 

LIEUTENANT-GOVERNOR,— 

North-W^’est Province, and Chief Commissioner of Oudh,—S. 2. 9, 27. 

LIFE INSURANCE POLICY,— 

Probate duty on. See PROB.ATE,—Sch. I, Art. 11. 810, 633. 

LIMITATION,— 

Application to sue in forma f>auperis converted into a plaint on payment 
of Court-fee,—50, 62. 

.Application to sue in forma pauperis granted, or refused,—S. 6. 49, 61. 

Memo, of appeal insufficiently stamped,—S. 28. 691, 567. 

Plaint in.sufficiently stamped,—S. 28. 690, 565. 


LITERAL SENSE,— 

Principles of construction of statute,—7 (9), 21. 

LOCAL AMENDMENTS. —See sections of the Act for, 

Bombay,—S. 7 (iv). 79, 101. 

in S. 7. 52, 64. 

Madras,—S. 7 (iv). 70, 101. 


LOCAL GOVERNMENT,— 

Rule making power of.—Suits Valuation Act^.S. 3. 13, 732. 

LOCAL INVESTIGATION,— 

Procedure under S- 9. 39, 49. 

M 

MADRAS ACT, V OF 1922.— 

See App. II (vii) p. (xxxix). 

Amendment to S. H. Court-Fees Act,--458, 401. 

Art. 17-A. and Art. 17-B.—Sch. II, Art. 17 (vi). 947. 714. 

Section 6,—Valuation of suit for declaration, and consequential 
relief concerning immoveable property,—263, 230. 
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MADRAS ACT. V OF 1922— 

—Act I of 1900,— 

Section 6 (3 ),—Any sum of money accruing due for rent or other¬ 
wise in respect of tenancy, includes damages.—361 (5), 333. 

—Amendment,—of 1922,— 

Proviso, enactment.—104, 126. 

—, relating to value of immoveable property.—103, 125. 

Sch. II, Art. 17 (vi),-^\alue of relief to set aside adontion — 
934, 702. 

Section 7 (iv) (c), Proviso where relief sought is with reference 
to any immoveable property,—132, 150. 

—Circular,— 

Procedure in case of security bonds executed in pursuance of order 
of civil Court.—856, 661. 

—Civil Courts Act,—VII of 1892,— 

See Appendix V (x), p. Ivi. 

—Civil Courts Act, 1873,—See Appendix 11 (ix) p. h. 

Section 13, Refund of half institution fees,—580, 487. 

Section 14,—Not applicable to original jurisdiction of High Court.— 


MADRAS CIVIL COURTS ACT, 1873,— 

Section 14.—Repeal of— by Suits Valuatio^i Act. S 6 745 

—, —, S. 28. 746. 

Valuation for jurisdiction in suits for pre-emption.—344. 318 
Value^fixed under S. 7 (v) (c) in suits for pre-cmption,-54 (4). 

City Court, and Presidency Small Causes Courts — 

Amending Act V of 1916,-See Appendix II (xi), p. |ix-. 

—Estates Land Act,— 

—Section 112.—Second appeal from dismissal of rvots’ suit con- 
testing sale of his holding.—943, 711 _ - - 

—Forest Act,— 

®“‘nndeJ“’‘~s'ch’^1l‘°A rejection of claim 

under—, bch. II, Art. 17 (vi). 942, 710. 

—Appeal ^‘Strict Court from rejection of claim* bv Forest Settle¬ 
—Hindu Religious Endoivments Act, II of 1927,_ 

See Appendix II (viii), p. liii, 

88. 108; S, 7 (iv) (b). 
113, 131, S. 7 (iv) (c). 88, 168, 195. 205, 219 227 108 171 188 

’ ,<‘ur - - - ■ ■ 'r 

aS,™'® 

Master of—, is Taxing Officer,—34, 45. 

Original Side Rules,—Appendix II, Arts. 35 and 36 . 31, 42. 

—Village Courts Act,— 

Section 53,—Security bond taken by village Court.—Sch. I-A, Art. 
40, Stamp Act,—Sch. II, Art. 6 . 856, 661. 

MAGISTRATE.— 

Application to any.—Sch. II, Art. 1. 646. 
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maintenance,— 

Arrears of. claim for.—S. 7 (i) . 174. 174; also see 60, 83. 

ecrec, directing payment of periodical sums, excciitahle.-2-64 92 
1 declaration of right in suits for—. 66, 92. 

Enhancement of—, suit for. falls under S 7 (ii) 66 9^ 

Future—, suit for.—S. 7 (ii). 60, 65, 83. 92. 

—. suit for, and reco\ery of arrears.—65, 92. 

Jurisdictional valuation in suits for— Suits Valuation Act, S. 8. 44. 

Past—, Madras Ameiulmeut as to valuation in suits for—See M \I>R 

AMENDMENT. 

Reduction of—. suit for. is a declaratory suit.—66, 92. 

MALABAR TARWAD,— 


Declaratory suit by Karnavan of—. impl}, ing right to possession of 
Tarwad property,—S. 7 (iv) (c) . 227, 213^ 

Declaratory suit by minor members of—, that decree against Karna\an 
not binding, and for recoverv of possession.—S. 7 (iv) (c) 227 

213. 

MALABAR TENANCY ACT.— 


Appeal from orders under—. Sch. II, Art. 11. 885, 674. 

MAMLATDAR COURTS ACT, 1876,— 

Plaint or memo, of appeal in suit to obtain possession undvr—. Sch. 
II, Art. 4. 656. 


MANDATORY INJUNCTION,—See INJUNCTION.—S. 7 (iv) (d) 
280, 242. 

H 

Provisions,— 

of S. 4, Court-Fees Act.—23, 35. 
of S. 6, Court-Fees Act,—38, 48. 
of S. 13, Refund of Court.-fee, —539, 461. 

MARGINAL NOTES,— 

Not a legitimate canon of interpretation,—7 (10), 23. 

Reference for limiting or extending enactment,—7 (10), 22. 


MARKET VALUE,— 

Amount recoverable on a document of title,—76, 99, 100. 

Appointment of commission to ascertain—, 442, 444, 446, 388-390. 

Court requiring additional fee on proper estimate of,—S. 10. 392. 

Defined.—S. 7 (v) (e) . 333, 339. 307, 312. 

of a suit,—Suits Valuation Act, S. 1. 8, 728. 

on date of sale.—Court-fee in suits for pre-emption.—342 (4), 317. 
Power of Court to ascertain S. 9. 387-392. 

Refund of excess paid on wrong estimate of,—S. 10. 392. 

Wrongly estimated—Procedure, S. 10 . 392-400. 

MARRIAGE,— 

Sec PARSI MARRIAGE AND DIVORCE ACT; also sec NATIVE 
CONVERTS MARRIAGE DISSOLUTION ACT. 

Suits for dissolution of—. See Sch. II, Art. 17 (vi) . 

—Establishment of—. See Sch. II, Art. 17 (vi). 

MASTER, OF THE HIGH COURT,— 

See MADRAS HIGH COURT. 
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MAXIMS.— 

.Ahsolitia scutciUia cxposiforc uon.-indiget ,—7 (3), 16. 

Audi Aitcram Partem, —54, 436. 

Cuius cst solum cjtts est usque ad eoelum, —312, 281. 

MAXIMUM COURT-FEE,— 

Scr Sch. I, Art. 1. 

MEANINGS.— 

of words—See WORDS AXI) PHRASES. 

MEASUREMENT OF LANDS,— 

Appeals from orders ft)r— Sch. II, Art. 11. 884, 674. 

MEMO. OF APPEARANCE.— 

Sch. II. Art. 10. 864, 665. 

MEMORANDUM OF APPEALS,— 

('oiirt-lec on—. No reference to High Court in an ciuiniry as to—524, 
452. 

Deficiency in Court-fee due to bona fide mistake.—43, 44, 52. 53. 

Fee determined according to Schs. 1 and 2._10. 

Fee leviable on—. meaning of,—9. 

Filed, meaning of.—24, 37. 

in a suit by reversioner. un<ler Punjab customary law,—Sch. II, Art. 22. 

717. 

is a document.—10; also 37, 47. 
insufficiency of stamp on—, See .APPE.AL. 

Rejection of Appeal from order of—. 507, 437; also see 23. 45. 694, 
946, 37. 55. 571 and 712. 

Section 149, C. P. Code, applied to—. 22, 34. 

See .\rt. I. Sch. 1 and Arts. 11 17. 20, 21, Sch. II. 10; 11, 

Taxation of—. Scheme of,—53, 65. 

under Parsi Marriage and Divorce .\ct.—Sch. II, Art. 21. 717, 

MEMORANDUM OF CROSS-OBJECTIONS,— 

-Sec CROSS-OBJECTIONS. 

MEMORANDUM OF OBJECTIONS.— 
tinder O. 41, R. 26 not chargeable,—37, 47. 

MESNE PROFITS,— 

Application for ascertainment of past as well as future,—466, 409. 
Appointment of Commissioner for ascertainment of,—444, 389. 

Cases to which S. 11 applicable,—461, 403; cf. 463, 406. 

Claimed antecedent to suit,—Court-fee in appeal against decree_61 (2), 

86. 

—. S. 7 (1). 58 (5), 79. 

Claimed in appeal.—Court-fee payable when profits ascertained,—462, 405. 
Claim for, pendente lite.—Court-fee not levied,—58 (5), 79. 

Claim for,—Value can be ascertained,—58 (5), 79. 

Collection of additional fee on,—S. 10. 392. 

Decree exceeding amount claimed,—61 (2), 86; also sec S. 11. 401. 

Decree exceeding jurisdiction,—S. 11, 471, 415. 

Decree for possession and,—469, 411. 

directed to be ascertained in execution,—additional Court-fee on amount 
fixed in execution,—61 (2), 86. 

Effect of non-payment of Court-fee on—, 470, 412. 
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MESNE PROFITS—(A) 
Future,— 



0>url-i\c pavahle alter 
(5), 79. 

C ourt-fcc when amount 
Decree tor.—467, 410. 


ascertainment of amount.—S. 
ascertained hy eiujuiry.—464, 


11 . 
407. 



—, Xt) Court-fee on am<Muu decreeil from <late of id.iinf —58 (6'i 
79; also see 61 (2), 86. 

—, Preliminary decree for iminirv,— 
liuiniry as to—. S. 11. 466, 408. 

Nature of claim.—462, 404. 

—Coiirt-fec in suits for—. S. 11. 465. 407. 

—Decree for,—.Appeal atrainst,— 

Penalty for non-payment of ad<litional Court-fee.—470, 412. 

Ketimd of e.xcess fee paid on—, 

Scale of fees tor—. su!)ject to suit,— 

Suhse<iuent to date of suit, and till recovery of possession not ascer¬ 
tainable,—61 (2), 86. 


Suit for—, 

—.Procedure when amount decreed exceeils amount claimed — 
S. 11. 401. 

Suit for i)ossession an<I—, 469, 411. 

.Suit for—, Valuation for purposes of juris<liotion.—472, 418. 

—, \’aluation not necessary.—S. 11. 465, 408. 

—, V'aluation of suit in appeal,—Forums.—484, 424. 

Tentati\’e valuation of suit.—S. 11. 460, 403. 

when ascertained in execution.—61 (2), 8h. 


MILITARY COURTS,— 

of requests.—.\ct not api^licable to—, 3, 3. 

MINOR WIFE,— 

See CUSTODY OF WIFE. 


MISCELLANEOUS,— 

See Chapter Vf : Court-Fees Act, i>. l.C 

MISTAKE,— 

.Accidental due to chanjje in law.—43, 52. 
as to amount of retjuisite stamp,—43, 52. 

bona fide,— 

_and <lebateablc questions involvcfl.—43, 52. 

and unintentional omission,—43, 52. 

—by pleader,—43, 52. 

—deficiency made up,—43, 52. 

—misled by an error of Court.—52. 

—S. 149. C. P. Code.—43, 52. 

Liability for fresh fee. after amendment for—, S. 29. 696, 571. 

Meaning: of—, 693, 570. 

of parl 3 ' or Court,— S. 28. 683, 569; also 22, 34. 

or inadvertence,—Effect of S. 29, 40, 50. 

Powers under S. 28 when exercisable,—694, 571. 

Power of Revenue Officer to demand Court-fee,—695, 571. 

MITT A,— 

Sec I-AND. 
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MODE OF LEVYING FEES,— 

Sec Chapter V. Court-Fees Act, p. 13. 

—of Partition,—Appeal against,—Sch. II, Art. 17 (vi). 936, 703 

MONASTERIES,— 

Suit for possession of—. S. 7 (v) (e). 337, 310. 

MONEY,— 

Claim for—, See S. 7 (i) and Sch. I, Art. 1. 

—. additional Court-fee,—58 (8), 8. 

—. .‘id valorem Court-fee on amount of subject-matter.—Sch I, Art 
7. 58, 77. 

—, .appeal claiming further interest,—61, 83. 84. 

—, Bond payable by instalments,—58 (4), 78; also see 61 (2), 86. 

—, I'lamages or compensation,—59, 81. 

—, Interest after date of Suit,—61, 84. 

—, Set-off pleaded by defendant,—58 (3), 78. 

—, Suit for declaration that defendant liable,—Sch. II, Art. 17 (iii). 
Definition of suits for—. 57, 75. 

Illustrations of suits for—. 58, 77. 

Suit for rent, and declaration of title with Injunction.—58 (6), 79. 
Suit for recovery of specific sum as damages—and consequential’relief 
-S. 7 (iv) (c). 58 (6), 79. 

Valuation for jurisdiction in suits for—, S. V. Act, S. 8 . 43 757. 

Valuation of principal and interest up to date of suit,—61, 84.’ 

MORTGAGE,— 

.Appeals in suits on—. Sch. I, Art. 1. 728, 597, 

—from final decree in suits on—, 384, 946 (5), 349, 713. 

—to establish plaintiff’s rights as prior mortgagees,—Sch. I, Art. 1. 

by conditional sale,— 

suit on— S. 7 (ix) (cl. 3). 390, 354. 

Cancellation of decree,-to which plaintiff not a party,—256, 227. 
Contract of-r, Specific performance of,—S. 7 (x). 405, 362. 

Court-fee on additional relief as regards prior mortgages,_58 (8), 81. 

Declaration and redemption of—. See DECL.AR.ATIOK AND POSSE^l 
SION. 

Declaration about priority,—Sch. I, Art. 1. 

Decree,—.Appeal against.—See APPEAL. 

Definition of—, S. 58, Transfer of Property Act.—353, 328 
Distinct subjects.-See S. 17,—DISTINCT SUBJECTS. 

Exoneration from liability,—Sch. I, Art. 1. 739, 601. 

Foreclosure of.—Sec FORECLOSURE; 386, 350. 

—, Court-fee in Foreclosure appeals,—388, 351. 

—, Court-fee in suits for foreclosure,—387, 350. 

Invalidity of deeds,—Cancellation as consequential relief,-S. 7 (iv) (c)- 
207, 197. 

Kanom, Definition of—. 361, 331. 

—, See KANOM MORTGAGE; 354, 361, 329. 331-334. 

Lekha mukhi,—Suit for redemption of—. S. 7 (ix) . 359, 331. 

Marshalling securities in—. Appeal against order,—Sch. II, Art. 17 
(vi). 946 (4-a), 712. 

Preliminary and final decrees,—.Appeal against—,Sch. II, Art. 17 
(vi). 946 (5), 713; also 384, 349. 

Redemption of—, 

See REDEMPTION; also see MORTGAGE—SUIT TO REDEEM. 
Suit by mortgagee for possession, on ground of ouster by mortgagor. 

—S. 7 (v) (c). 392, 356. 
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mortgage— 

Suit by mortgagee— (Contd.) 

— for principal and interest, by sale of mortRaged nronertv —58 RO 
. Oil two bonds with separate causes of action,—Sch. II,'Art 22^’71^ 
. lt> recover principal and interest on inortRaRc bond,—58 (8) SO 

—, for money on basis of,—58 (8), 80. 

—, for possession,—See S. 7 (v) . 

—, for sale and interest pendente life and costs.—Valnalion.—97 (3) 1 :>0 
’ (T /* ^946 7^12* future interest,—Sch . II, Art’. 17 

—, to declare mortgage an absolute sale,—S. 7 (ix) . 387, 3S0 

Sint to enforce a—. Court-fee in appeal on interest pendente /f/r —58 (8) 

61^ 81, 84. * 

Suit to foreclose a—. Sec FORECLOSURE,—386, 387, 350, 351 
—Court-fee in foreclosure appeals,—388, 351. 

—» —Suits,—.387, 350. 

—, Right to foreclose or sale,—386, 350. 


Suit to redeem a—, See REDEMPTION OF SUITS. 

—a Kanom mortgage,—354, 329; 361, 331. 

—Redemption as consequential reliefs,—365, 335. 

—Redemption and claim for arrears,—361, v332. 

—Redemption by co-mortgagor,—364, 335. 

—Redemption coupled with other reliefs.—361, 332. 

—Redemption of part of mortgaged property,—363, 334. 

—Title in dispute,—362, 334. 

Suit to set aside deeds of—, S. 7 (iv) (c) . 207, 197. 

Suits.—Valuation for jurisdiction,—Suits Valuation Act, S. 4. 22 


MORTGAGE DECREE,— 

Appeal against final decree,—See APPEAL,—384, 946 (5), 349, 7J3- 
also 763, 612. 

Appeal against personal decree,—745, 605. 

Appeal against preliminary decree,—384, 946 (5), 349, 713. 

Appeal as to priority,— Sch. I, Art. 1. 

MORTGAGE DEED.— 

Suit by a mortgagor to obtain possession of—, 100, 122. 

MORTGAGEE,— 

Meaning of—, S. 60, Transfer of Property Act,—353, 328. 
MORTGAGOR,— 

Meaning of—, S. 60, Transfer of Property Act.—353, 328. 

MOVEABLES,— 

Suit for money and—, 

MOVEABLE PROPERTY,— 

Definition of—, 74, 98, 99. 

Document as—, 74, 99. 

Growing crops and trees arc—, 74, 98. 

Having a market-value,—Jurisdiction,—S. 7 (iv) (a). 122. 

Having no market-value,—Jurisdiction,—S. 7 (iv) (a); 122. 

Jurisdiction in suits for—, Suits Valuation Act, S. 8. 45, 758. 

Pledge of—, 
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MOVEABLE PROPERTY--(Co///rf.) 

Standing crops are not—, 74, 98. 

Suits for—, valuation for jurisdiction,—Suits Valuation Act, S. 8- 
74, 98. 

Trust property,—45, 758; also 77, 100. 

MUKHTAR,— 

Definition of—. Sch. II, Art. 10 . 862, 664. 

MUKHTARNAMA,—Sch. II, Art. 10. 663. 

MUNICIPAL COMMISSIONER,— 

.Application to—. Sch. II, Art. 1. 646. 

—Committee,— 

.Application of petition to a—, Sch. II, Art. 1. 837, 651. 

—Officer,— 

Complaints by—S. 19 (xvii). 517; also sec 622, 524. 

MUNSIFF*S COURT,— 

Plaints in suits tried by village munsiffs,—exempt,—616, 522. 

MYSORE,— 

.Act applicable to—, 3, 3. 

N 

NAGPUR,- 

Section 7 (iv) (b). 129, 148. 

. Section 7 (iv) (c) . 167, 196, 220, 170. 189. 208. 

Section 7 (iv) (d). 281, 282, 245, 248. 

Section 7 (ix) . 373, 378, 339, 342. 

Section 11. 480, 421. 

Section 12. 501, 516, 434, 445. 

Section 13. 569, 482. 

NATIVE CHIEF,— 

.Application by. to British Courts chargeable,—37 (a), 48. 

—Converts,— 

Petition to High Court under Alarriage Dissolution Act—S. 3. 
17, 31. 

—States,— 

Applicability of Act to Hyderabad,—3, 3. 

—to Mysore,—3, 3. 

NET PROFITS,— 

Power of Court to ascertain,—S. 9. 387-392. 

Refund of Court-fee for excess estimate of—, S. 10. 392-400. 

NON-PAYMENT OF ADDITIONAL COURT-FEE,— 

Section 12 (ii). 530, 456; also see MESNE PROFITS.—470, 412. 

NORTH-WEST FRONTIER PROVINCE,—Regulation S. 86,—Appli¬ 
cation for revision,—841, 655. 

Revision proceedings in—, Sch. I, Art. 13 . 642. 

NORTH-WEST PROVINCE RENT ACT,— 

Section 181,—relating to the right to the propertj* attached,—682. 
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54H. 


838, 651. 



cccin 

s. 

19-H. 658, 

Sch. 

II, Art. 1 . 

546. 



notification_ 

—, No. 4650, dated 10-9-1889_317 286- 3^?^ ‘ 

-. No. U86, cla.ed J6-4-1926 

f«^-'^'>-va.ua.K... o, so;, f.,.- cU.o.a..,i.,„ „• 

, No. 1897-F, dated 28-3-1911,—186 18? 

“■ on application nntler S 1 ,„ 

(oA i^cnpal Tenancy Act,—184 18^ . . lU:) 

—, No. 25/6. L. A. Cl. 42 (Bihar and Orissa)—186 18 ? 

' 3-4-1922.—186, 183. 

No. 6422-11. 1-33 K.. dated 10-7-1926—184 18? 

Under S. 5 of Scheduled Districts.-3.T 


O 

OBJECT,— 

of .Act,— 

not a weapon of technicality.—1, 2. 
not to coerce the subject,—1, 2. 

provision and protection of revenue,_1, 2. 

Rules for collection of a taxation,— 1, 1. 


OBJECTION,— 


as to Court-fee in appeal before Hi^h Court._56, 75. 

as to valuation and Court-fee,—56, 74. 
by way of cross-appeal,—5, 6. 

to jurisdiction.—prejudicial disposal of suit on merits.— Suits Valuation 
Act. S. 11. 59, 766. ® valuation 

—, Reasons in writing—Suits Valuation Act, S. 11. 60 767 

—Valuation of Suit,—Suits Valuation Act, S. 11. 58 765 

OCCUPANCY RIGHT,— 

Sec LANDLORD AND TEN.ANT. 

Suit for possession of—, S. 7 (v) (a). 324, 296 

Suit to eject a tenant at will, contesting' clairn to,—Sch. II, Art 6 
846, 657. ’ 

Suit to establish or disprove,—Sch. II, Art. 5. 656. 

OCCUPANCY TENANT,— 


Suit against—, for enhancement of rent,—S. 7 (xi-B) 
Suit by—, for abatement of rent,— 

—, for declaration of right, and to recover possession,_237 

—, for declaration of status.—238, 222. 

OLD AND NEW LAW,— 


420. 370. 
, 222 . 


Change in law considered when language doubtful,_7 (H) 25 

Principles of construction of statute,—7 Ol). 25. * 

Retrospective operation of the Act,—5, 4, 
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OPTION OF PLAINTIFF,— 

Caparicioiis choosing of forum not allowed,—54 (3), 67. 

How far exercisable.—Suits Valuation Act, S. 4. 18, 737. 

Valuation of suit,—S- 7 (iv). 82, 102. 

ORDER,— 

Absolute tor foreclosure or sale,—Appeal against,—Sch. II, Art. 1. 
837, 651. 

.Appealable as decrees,—Sch. II, Art. 11. 870, 667. 

Appeal against orders.—See APPEAL. 

deciding election petition,—appeal against,—Sch. II, Art. 11. 889, 675. 

<lirecting abatement of suit,—Appeal,—879, 673. 

dismissing an application for ascertainment of mesne profits,—.Appeal, 
from decree.—870, 667. 

filing or refusing to file an award,—Sch. II, Art. 11. 872, 670. 

for measurement of lands,—.Appeal from—, Sch. II, Art. 11. 884, 

674. 

in probate proceedings,—.Appeal against,—Sch. II, Art. 1. 837, 651. 

—, memo, of appeal.—Sch. II, Art. 1 (d). 841, 655. 

of District Judge granting or refusing Letters of .Administration,—Ap¬ 
peal against;—Sch. H, Art. 1 (d) . 841, 655. 

of rejection of plaint,—.Appeal,—507, 437. 
of remand—.Application for review,—876, 672. 
on application to pass final decree in mortgage suits,—870, 667. 
refusing grant of Letters of .Administration,—appealable as a decree,— 
Sch. II, Art. 17 (vi),—837, 651. 
refusing to proceed against surety,—Sch. II, Art. 11. 874, 671. 

rejecting application for execution of partition decree under Gujrat 
Taluqdari .Act,—Sch. II, Art. 1 (d) . 841, 653. 

rejecting application to set aside ex parte decree,—.Appeal against,—Sch. 
II, Art. 11. 878, 673. 

rejecting apportionment of compensation,—.Appeal against.—Sch. II, 
Art. 11. 883, 673. 

rejecting leave for further appeal,—Sch. II, Art. 11. 881, 673. 

rejecting plaint,—.Appealable as a decree,—See PL.AINT,—870, 667; also 
507, 437. 

setting aside an award,—Appeal against,—Sch. II, Art. 17 (vi). 946 

(10), 714. 

to readmit a case,—.Appeal from,—Sch. II, Art. 11. 875, 672. 

under S. 47, Civil Procedure Code,—Appeal from,—Sch. II, Art. 11, 
—871, 669. 

under S. 476, Criminal Procedure Code,—.Application for revision 
against.—Sch. II, Art. 1 (d). 841, 655. 

under S. 151, Civil Procedure Code,—.Application for revision.—27, 38. 

ORIGINAL SIDE,— 

of High Courts,— 

See HIGH COURT. 

OUDH,— 

Cases on .Arbitrary Valuation of Suits,—S. 7 (iv). 94, 114. 

Section 7 (iv) (c) . 94, 114; 197, 189; 228, 229, 215, 216. 

Section 7 (iv) (d). 281, 245. 

Section 7 (ix). 379, 343. 

Section 7 (x) . 402, 361. 

Section 11. 479, 421. 

Section 12 . 502, 434. 

Section 13 . 555, 473 ; 570, 483; 575, 485. 
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OUDH RENT ACT, 1886,— 

Suit under—, l^rovision to S. 6, limitinj^ Ue to three-quarters,—S. G. 

35, 46. 

P 

PARAMBA,— 

classed as lands i>ayinpr no revenue,—S. 7 (v) (c). 327, 300. 

suit recrardinR—, S. 7 (v) (e) . 338, 311. 

PARGANAS,— 

Act extended to certain—. 3, 3. 

PARTIAL RELIEF,— 

claimed in appeal,—Sch. II, Art. 17. 896, 6^0. 

PARTIES TO SUIT,— 

Question of Court-lee, not a question helween—, 455, 398. 
PARTITION.— 

an<l accounts—suit for,—S. 17. 600 (7), 511; also see Sch. II, Art. 

17 (vi). 936, 704. 

and mesne profits,—Final decree in suit for.—S. 11. 470, 413. 

Appeals in suit for—, Sch. II, Art. 17 (vi) . 9^6, 703. 

l>ecree. in favour of each shareholder,—125, 146. 

Defendant not liable to pay Court-fee in partition suit,—125, 14<'). 

Fresh, as consequential relief,—S. 7 (iv) (c) . 235, 221. 

Joint family properly.—See JOINT FAMILY PROPERTY. 

—suit to enforce right to share in—, 106, 127. 

—valuation for Court-fee, and jurisdiction in suit to enforce right to 
share in— 121-123, 126-136, 143-145. 147-148. 
of family property,—suit for, not governed by S. 7 (iv) (f) . 289, 254. 

—, valuation of suit,—S. 7 (iv) (b) . 88, 109. 

of taliuidari estate, suit for,—S. 7 (v) (d) . 322, 295. 

PARTITION SUIT,— 

.Additional amount for relief as to settlement for accounts,—116, 137. 

.4d z’olorem Court-fee, if possession not established,—115, 134. 

—, on value of plaintiff’s share,—119, 140, 141. 

_, where question of title and possession,—119, 142. 

.Alleging previous partial partition,—Sch. II, Art. 17 (vi). 117, 

138. 

.Appeal arising out of—, Sch. II, Art. 17 (vi) . 937, 706. 

—in. against mode of partition,—Sch, II, Art. 17 (vi) , 112, 130, 131. 

_, objecting to mode of partition after preliminary decree,—116, 137. 

—, plaintiff found in joint possession of property,—Sph. II, Art. 17 
(vi) . 112, 131. 

—, Sch. II, Art. 17 (vi), .applied to,—116, 137; 936, 703. 

!)etNveen .Muhammadan co-sharers,—Sch. II, Art. 17 (vi) . 946 (6), 

713; also 107, 128. 

!)v co-parcener in possessioii,—S. 7 (iv) (b) . 108-115, 128-136. 

by co-parcener out of possession,—S. 7 (iv) (b) . 119, 120, 139, 142. 

by co-owner, in ioint possession for separate share,—Sch. II, Art. 

17 (vi). lie, 136. 

by co-sharer for—, S. 7 (iv) (f). 109-114, 126-132. 

by co-tenant in joint possession,—116, 136. 

by Muhammadan co-heir for his share of inheritance,—valuation,—123, 

145. 

by purchaser of co-parcener’s share,—109, 128. 

C—Z-13 
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PARTITION SUIT— 


claiming charge in mode of enjoyment of property.—Sch. II, Art. 17 

115, 134, 

Court-fee in—. North-West Frontier Province Rulings,—115, 13 t 136 
T/o'ut ■ II. Art. 17 (vi).' lls! He, LI: 

Court-fee on appeals in—Valuation for suits,—124, 145. 

possession in denial of plaintiff's title,—S. 7 (iv) (b). 

11 o, 13^, 

Defendant’s non-liabilitj- to pay Court-fee,—125, 146. 

*55 (2^72 defendant not altering character of suit.- 

Different kinds of— 116, 136. 

Distinguished from suit for ejectment.—115, 134, 135 

Essential relief for declaration of title, and recovery of possession nnder 
ginse of a—, 119, 139, 140. ' undci 

Of plaintiff’s share in joint property.—Sch. II, Art. 17 (vi) in i ?q 

aintiff failing to prove alleged possession, has to amend plaint’ and 
claim joint possession.—116, 137 Plaint, and 

- i..risdicti„ual 

P'aiutiff nt^st ^b^ in^actual or constructive possession of his share,- 

Plaint not involving dispute as title,—Sch. II, Art 17 (vi) iirt n- 
la.n.c..t ™ for re^^f in excess of claim to separate possessiml'C 

c;lt"f:e.-d5: ut.”'' """ P'-oper.v.-.dd eWnre, 

Possession by partition where plaintiff in joint possession nf 
property n, (lispnte,-Sch. II. Art. 17 (vi) 93T 704 
I lire and s.mple,-S. 7 (iv) (b). 114, 116, 133, 136. ’ 

Real substance, and not form of plaint considered fr^r i 

(3), 73; 116, 118, 119, 137. 139, fn-- valuat.on,-SS 

litlc suit in disguise,—114, 119, 133, 139. 

Valuation for Court-fee.—S. 7 (iv) (b) RR 07 100 

143-145. 00, 97, 109, 120; 121-123, 

Valuation for jurisdiction, and Court-fee different.-54 (2) 66 
Va uation for jurisdiction in—, is value of plaintiff’s share' 54^'<;\ ro 
Valnatton for^n.r.sdiction,-S. V. Act, S. 4. 23, 742;'s N ^Aa, 

Valuation for jurisdiction in-, Patna cases,-130, 148 

Va na ion for jurisdiction in— value of entire propertv—128 14S 
Valuation of su.ts for jurisdiction,—126, 127. 147 ?4r 
Written statement in—, Not requiring stamp,—615,’521. 

PARTNERSHIP 


54 


accounts,— 

valuation by plaintiff.—S. 7 (iv) (f). 

—, Value in appeal.—85, 105; and 92, 113 
-, by plaintiff,—95, 114. 

— Valuation of suit by plaintiff to be reasonabIe.-95 115 
—, Valuation of suit for. to be stated by plaintiff.-96, 115. 

PATNA HIGH COURT,— 

S. 7 (iv). 91, 112; S. 7 (iv) (b). 114, 130, 132, 148* S 7 (iv) (c) 

91, 166, 221, 230, 112, 170. 208. 217; S. 7 (iv) (d) 281 i| 5 -' 

S. 7 (ix). 380, 344; S. 7 (X). 403, 361; ^ iL 477. ^1' 
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PATNA HIGH COURT— (Contd.) 

473.' iJsl: Ich'^I, Ari.'lr’. ^ ^7 

PAUPER.— 

Applicatioji for leave to appeal as a—. Sch II Art ^ 

Application, grante l or refu ed '^TZ7T u ^ 

Application to continue a ^“'7 

Application to sue or appeal as-, Sch 'll Art ’ I ' fi-- , 

|Jefendant allowed to defend suit as-, 47 (iii) w 
Hehnition of—, 47, 57, :'V. 

Means of—. Mortgrapre in petitioner’s favour—43 fii^ -o 

Kepresenlative of, whether can rontir,, (11), o9. 

. I - '“^i*ii-r can continue pauper snif_4.ft r.o 

u application in forma pauferis, —843, 6s6 

Tests ot pauperism.—47 (ii), 58. ' ' 

PAUPER APPEAL.— 

See APPEAL 

by C^l^t. in^iossession of ornaments tlecreed in faeonr of ,„ain,i,f. 

Order 33, Rule I. C. V. Code,-S. 6. 47, ,S7. 

PAUPER SUIT,_ 

I>“«pcr,-Sch, II, Art 2 
b\ firms, Lcjjal representatives, etc _ 48 60 

hy minor plaintiff,-c. P. Code. Order 33.^7 (iii) 60 

Continuation of. m forma pauperis, — 47 (iii) SQ 
Contiiiiied by legal representative of deceased.—48 60 

^33! crT.^codi-r^r T7r^5r"'-"^ 

I'ersonal privilege of instituting, maintaininR or continning a- 

Pjaintiff not entitled to property worth Rs. 100—47 (ii) SS 
Plaintiff not nrtccncc«>/I .ref__ ^ ^O. 


6.LL 


47 (iii) 


01 • 7 —piuperuy worth Ks. 100—47 fii'i qjs 

Plaintiff not possessed of means to pay Court-fc;“:-47 (ii) 59 

PENALTY,— 

See PRGBATE. 

imL”.?TPp"“"' Court-fee.-S30, 456; also see 470 41^ 

imjiosed by Revenue Authoritv_Pr*w#.f c'l i /- 

543 -vuinorio, lower of Civil Court to recover.—649 

in protection of revenue,—S. 19>G 654 5d5 

Recovery of— S. I9-J. 554. 

S. 19-K^. Chief Controllmif Revenue .Authority.— 


PEONS,— 

Number of, in Revenue Courts,—S. 23 

PERIODICAL PAYMENTS,_ 


PERPETUAL INJUNCTIONS._ 

Sec INJUNCTIONS; S. 7 (iv) (d). 279, 242 

PERSON.— 

includes companies, or associations,—48, 60 

PERSONAL BONDS,— 

Application of Sch. II. Art. 6, to—. 853, 660. 
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PERSONAL DECREE,— 

Appeal against—, Sch. I, Art. 1. 745, 604. 

PETITION,— 

See APPLICATION. 

by a prisoner.—Exemptions,—S. 19. 517. 

—, or a person in distress,—S. 19 (xvii) . 621, 523. 

for a new trial in Small Cause Court,—Sch. II, Art. 1 (a). 837, (k'^0. 

of appeal against chaukader’s arrest,—S. 19. 518. 

presentc-(l to Special Commissioner,— EA'emptiojts, S. 19. 518. 

respecting any offence,—Exemptions, S. 19, 517. 

in a Cantonr.ient Magistrate,—Sch. II, Art. 1. 837, 651. 

to Secretary. Cantonment Board,—Sch. II, Art. 1. 837, 6ol. 

under Guardian and Wards Act,—Sch. II, Art. 1 (b) . 839, 652. 

under Indian Christians Marriage Act,~Excniptio)is,S. 19. 518. 

under Indian Divorce Act,—Sch. II, Art. 20. 717. 

PLAINT,— 

Abandonment of claim in—, S. 10 . 456, 398. 

.\llcgations in—, Considered for the determination of valuation of siiifs 
—55, 71. 

—, Court-fee determined on basis of,—88, 101, 102. 

—, determining valuation of suit for jurisdiction,—S. 7 (v) (c) 340 

314. 

.\mcndmcnt of,—Remand directing,—S. 13. 560, 475. 

.Appeal against order rejecting,—507, 512. 437, 442. 

before District Panchayats,—Exemption of,—S. 19. 517. 

Construction of, for Court-fee,—160, 164, 165. 

Court-fee determined on nature of allegations in plaint._424, 371. 

—, on declaratoo' relief where no consequential relief prayed.-^200, 191. 
—paid according to law on date of institution,—7. 

Declaratory or consequential relief implied or’ involved in— 155 200. 
160, 190. 

Deficiency of fee, made up, effect of,—457, 399. 

Deficit Court-fee on, Power of Court to grant or extend time for 
payment,—453, 397. 

Discretion of Court in enlarging time for payment of Court-fee.—45, 55. 
Fee leviable on the—. Meaning of,—9. 

Filed, Meaning of—, 24, 37. 

Form of , actual relief asked for, considered,—224, 211. 

for review of a summary decision.—Sch. II, Art. 17 (i). 178, 179. 

by reversioners under Punjab customary law.—Sch. II, Art. 

in forma faaperis.-0. 33, C. P. Code,-S. 6. 47, 57. 

“ 555 collected.—See PAUPER SUIT; Sch. II, Art. 2. 

insufficiently stamped,— 

, cannot be rejected,—690, 566. 

—date of institution where deficiency paid,—45, 55. 
duty of Court,—S. 28. 690, 565. 

, Effect of Court-fee paid within time,—S. 28. 690, 565. 

» mistake of party or Court,—693, 569. 

—» Order 7. R. 11, C. P. Code,—23, 36. 

—, Rejection of,—23, 36. 

m suits before Collectors, under Madras Regulation,—Exemption of,— 
S. 19. 517. 

m suits not possible to estimate at money value,—Sch. II, Art. 17 (vi). 
677. 

in suit to alter a summary decision,—Sch. II, Art. 17 (i). 677. 
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PLAINT—((>»/</.) 

in suit to alter or cancel a revenue entry.—Sch. II. Art. 17 (ii) , ull. 
—to establish or disprove right of occupa^c^-—Sch. II, Art. 5. ()5o. 

—to obtain a declaratory decree.—Sch. II, Art. 17 (iii). t>77. 

—to obtain possession under Mamlaldar’s Act.—Sch. II, Art. 4. (>5(>. 

—to set aside an adoption.—Sch. II, Art. 17 (v) . 677. 

—to set aside an award.—Sch. II, Art. 17 (iv) . 677. 

—tried by Village Munsiff, exemption of.—S. 19. 317. 

Presentation of—, 698, 573. 

—, dates from institution when deficit Court-fee paid uitliin time 
allowed,—457, 399. 

Rejection of,— 

—, .\ppeal from order as a decree,—Forum of appeal.—451 (3), 393. 

—, .\ppeal from order,—870, 667; also 507, 437. 

—, lor deficient Court-fee,—O. 7, R. 11, C. P. Code,—S. 6. 45, 35; 
also 507, 438. 

—, Order refusing to grant extension of time.—512, 442. 

—, Order when open to revision,—517, 446. 

—, under Agra Tenancy Act, not a decree.—507, 440. 

Relief actually asked in. determines valuation of suit.—55 (3), 72. 
Return of—, for presentation to Court of proper jurisdiction.—697, 372. 
l^chemc for taxation of,—11, 12. 

Section 149, C. P. Code applied to,—22, 34. 

.Substance of. and not mere form of relief considered for C<iurt-fee.— 
156, 160, 162, 164. 

Taxation of—, Scheme in the Act for—, 53, 65. 
to Village Court,—S. 19. 517. 

under Parsi Marriage and Divorce Act,—Sch. II, Art. 21. 717. 

Valuation of suits, for purposes of Court-fee,—53, 65. 

Valuation of suits, for purposes of jurisdiction,— 54, 63. 

PLAINTIFF,— 

Arbitrary valuation by—, 6, 726. 

Option of, how far exercisable,—S. V. Act, S. 4. 18, 737. 

—, Valuation of suit under S. 7 (iv). 82, 102. 

Valuation of suit by—, 9, 728. 

whether entitled to put on a fictitious value,—85, 104 . 

PLEA,— 

as to deficiency of Court-fee, not allowed for the first time in appeal,— 

56, 74. 

PLEADER,— 

Definition of—, Sch. II, Art. 10 . 862, 664. 

PLEADINGS,— 

Court-fee not determined on pleadings in written statement of defend¬ 
ant,—424, 371. 

Construction of—, Applicability of S. 7 (iv) (c) . 155, 100. 

PLEDGE,— 

Sec MORTGAGE. 

POSSESSION,— 

Adoption,—Suit to recover property and to set aside,—S. 7 (iv) (c).. 
171, 173, 172, 173; Sch. II, Art. 17 (v) . 931, 933, 701, 702. 
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POSSESSION— 

and cancelation of decree,—S. 7 (v). 309, 280. 

and mesne profits,—S. 17. 600 (6), 511; cf . 598, 504. 

and partition,—S. 17. 601, 512. 

Appeal from decree in suit for,—Sch. I, Art. 1. 
as additional relief.—S. 7 (v). 310, 281. 

as alternative relief,—See ALTERN.\TIVE RELIEF; 311, 281. 
as consequential relief,—213, 200. 
as sole relief.—S. 7 (v). 309, 280, 281, 

Decree directing—, on payment of money,—Court-fee on appeal,—321, 
289. 

Delivery of—, Relief by—, contract of sale.—S. 7 (x) . 404, 361. 

Meaning of—explained,—S. 7 (v) . 308, 279. 

of building, site,—S. 7 (v) (e). 337, 3n. 

of garden,—valuation of suit for—, S. 7 (vi) . 343, 317. 

of houses,— ad valorem fee on value of suit for—, 632, 530. 

of house or garden, suit for,—339, 312. 

of immoveable property,—suit for—, S. 7 (v) . 322, 293. 

of land, suit for,—See L.\ND,—S. 7 (v) (b). 322, 293. 

of monasteries,—S. 7 (v) (e). 337, 310. 

of paramba,—S. 7 (v) (e) . 338, 311. 

of part of estate, by subordinate tenure holder,— suit for—, 322, 295. 

of temple,—or trust property,—Sec TEMPLE. 

of temple lands,—Sec TEMPLE. 

of under-proprietary tenure,—S. 7 (v). 322, 293. 

partition and—. S. 17. 601, 512. 

separate, by partition,—suit for—, S. 7 (v). 322, 292. 

Suit by,— 

—lessee to obtain—, S. 7 (v) . 322, 293. 

—minor to recover possession of property transferred bv truardian 
—S. 7 (v). 275, 227. 

—mortgagees for—, on ground of ouster by mortgagor.—S. 7 fx). 
392, 356. 

—reversioner on death of alienor,—S. 7 (v). 322, 291. 

—vendee for—, by specific performance of contract_S 7 fx) 

400, 359. ’ ^ 

Suit for—, 

and past mesne profits,—S. 7 (v). 322, 293, 

by foreclosure of mortgage,—S. 7 (v) . 322, 291. 

by grantee of mine against subsequent grantee—S 7 fv) 322, 
292. 

by lessee, not for specific performance,—S. 7 (x). 396 (6), 357. 

by partition,—S. 7 (v). 322, 292. 

declaratory relief asked in appeal,— 1321 , 289. 
of milkiyat and khudkasht lands,—S. 7 (v). 322, 292. 

recovery of— by tenant against landlord and another!—S. 7 (v). 
322, 293. 

—, under Mamlatdars Act,—Sch. II, Art. 4. 656. 

Suit to recover—, by reversioner, or death of alienor, or death of 
widow,—S. 7 (v). 322,291. 

—, of Ghatwali Estate,—S. 7 (v). 322, 291. 

Summary suit for—, under Specific Relief Act,—S. 9. 

Valuation of suit for— Suits Valuation Act, S. 4. 24. 743. 

T>OWER,— 

See JURISDICTION. 

of appellate Court,— 

See APPELLATE COURT—POWER OF. 
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POWKR—( Contd.) 

—of Court,— 

—Extension of time lor payment of tkficiency,—457, 397. 

—Inherent power to order refund of Court-fees,—592, 494. 

—No power to increase value put by plaintiff.—88, 109. 

—to compel jirantce of Succession Certificate to render accounts_ 

Sch. I, Art. 12. 826, 640. 

—to investigate value of suit for jurisdiction.—3, 723. 

—to make declaration without conseciucntial relief.—133, 152. 

—to revise valuatitm,—90, 91, 110; cf. 88, 109; 94, 112, 114. 

—of Local Government,— 

Rule making power under Suits Valuation Act, S. 3. 13, 732. 

to reduce or remit fees,—S. 35. 579. 

—of revenue officer,— 

to demand Court-fee.—S. 28. 695, 571. 

—under S. 28,— 

when e.xcrcisable,—694, 571. 

—under S. 15, Government of India Act,—S. 3. 16, 30. 

POWER OF APPOINTMENT,— 

.Id valorem tluty not payable in respect of personal property appcjinted 
by will.—Sch. I, Art. 11. 809. 632. 

Probate duty in respect of,—639, 535. 

POWER OF ATTORNEY,— 

See .MUKHT.\RNAMA. 

—by officer t>f His Majesty’s Army,—Exemption of.—S. 19 (i) . 516. 
—definition of—, S. 2 (21), Stamp Act,—610, 579. 

(R*ncral—, Copy of, filed without stamp <Iuty.—Sch. I, Art. 8. 625. 

PREAMBLE.— 

Act !)Cgins without a—, 1, 1. 

PRE-EMPTION,— 

.\ppcal by vendee, challenging right of pre-emption.—345, 324. 

Appeal, by vendee—defendant for sum of money disallowed,—Court- 
fee on Jama value of land,—321, 290. 

Appeal in suit for—, Court-fee payable or part of claim not to exceed 
Court-fee on whole claim,—345, 322. 

Appeal in suits for—, S. 7 (vi). 345, 321-324. 

_, valuation for Court-fee,—345, 321, 322. 

Court-fee in suit for—, 

_Lauds exempt from revenue,—342 (2), 316. 

—Lands paying revenue,—S. 7 (v). 342, 315. 

—Market-value on date of sale,—342 (4), 317. 

—Sale of equity of redemption,—342 (3), 317. 

—V'alue of houses and gardens,—343, 318. 

—Value of improvements,—342 (5), 317. 

Declaration of right to pre-empt,—S. 7 (vi) . 342. 315. 

Forum of appeal,—S. 7 (vi) . 344 (2), 345, 319. 321-324. 

Suit for—. 

See S. 17 (v) (h). 322, 294. 

of an indigo factory,—valuation of suit for Court-fee,—343 (6), 318. 
of certain lands in a Hhjachara village,—322, 294. 
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PRE-EMPTION— 

Suit for— {Coutd.) 

of several distinct plots,—S. 7 (v) . 322, 294. 

of zcmindari share and a grove—valuation for Court-fee.—342 (2), 317. 

Valuation for Court-fee in—, S. 7 (vi) . 342, 343, 315-318. 

—for jurisdiction in—. S. 7 (vi) . 344, 318-320; also see 54 (4), 68. 

—in appeal from,—S. 7 (vi) . 345, 321-324; b.v pro-emptor,—322; b\ 
vendee,—322. 

Valuation of subject-matter,— 

—Bengal Civil Courts Act, 1871,—54 (4), 68. 

—Jurisdictional.—value, set by plaintiff,—54 (4), 68. 

—Reference to—, claim and not decision of Court upon the claim_ 

344 (2), 319. 

—under Punjab—. rules framed under S. 3, Suits Valuation Act_344 

318. 

—value stated—, in plaint not exceeding price in sale-deed.—344, 320. 

PRELIMINARY DECREE,— 

.\ppeal against—, by defendant,—S. 7 (iv) (f). 300, 268. 

—, by plaintiff,—S. 7 (iv) (f). 299, 267. 

—, refund of fee not allowed,—5^38, 461; also 547, 469. 
in suits for account.—Appeal against,—299, 300, 267, 268. 

—, Court-fee in appeal,—299, 302, 261 to 272. 

in suits for redemption.—valuation in appeal,—384, 349. 

PRELIMINARY POINT,— 

Dismissal of suit on—. S. 13. 558, 474. 

Disposal of whole suit on—, 561, 476. 

Meaning of—. S. 13 . 542, 463. 

Remand on disposal of—, illustrative cases,—543, 464. 

Remand on a— of whole case,—Civil Procedure Code, O. 41, R. 23,— 
541, 463. 

Suit dismissed, or decreed on—, S. 13. 546, 468. 

Whether may relate to merits of case.—544, 466. 

PRESIDENCY SMALL CAUSE COURT,— 

Levy of fees in—, S. 9. 29. 

Section 73,—Refund of half fees paid,—580, 488. 

PRINCIPLES,— 

Construction of statutes,—14, See CONSTRUCTION OF STATU¬ 
TES. 

for the determination of valuation of suits,—55, 71. 

for valuation of suits for purposes of jurisdiction,—54 (6), 70. 

PRIVY COUNCIL.— 

.Appeal to,—valuation of suits for injunction,—283, 248. 

Decision in Faizulla Khan v. A/oidadfld.-\aluation for Court-fee in 
appeal.—S. 7 (iv) (£). 296, 298, 265, 266-267. 

PROBATE,— 

* 

Administration Bond, under S. 291, Indian Succession Act. 652, 
545. 

Amended valuation of estate,—time limit for,—S. 19-H. 656, 548. 
Amount or value of the properh’,—Sch. I, Art. 11. 802, 629. 

Appeal in probate proceeding,—Sch. I, Art. 11. 815, 636. 
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PROBATE— (Contd.) 

Appeal acrainst order sraiitiiiir or retusine.—Sch. II, Art. 17 (vi) 
944, 711. 

ApiH*aI at;aiiisr order in probate i>rocecdin^s.—Sch. II, Art. 1 (d) . 
841, 655; also 837, 651. 

.Application for—. scale of fees on date of,—9. 

Caveat in a proceeding for—, See C.AVEAT. 

Chief Controllintr Rev enue Authoritv,—lew of additional Courl-fce on— 
S. 19-E. 648, 543. 

Computation of Court-fee on.—Sch. I, Art. 11. 802, 803, 629. 63d. 

Debts due by the deceased,—S. 19-B. 633, 531. 

Decision in a C(nitentious probate suit is final judgment,—31, 42. 
Delerminatio!) of Court-fee,—Sch. I, Art. 11. 

—nett, and not .cro.ss-valuc considered,—802, 630. 

—value at date of application for "rant,—802, 629. 

Discovery of mistake in valuation.—S. 19-G. 545. 

Discretion of revenue authority.—S. 19-A. 629, 528. 

duty in case of property outside Province,—662, 550. 
dut.v in respect of i)ovver of appointment,—639, 535. 

—, Locality of assets,—626, 527. 

—, Nature of duty levied on.—626, 527. 

—, not a tax on property,—662, 550; also sec 31, 42. 

—, pai<l in England, no ground for exemption in India.—636, 532. 

—, pavable on assets, within British India at date of testator’s tlealh.— 
638, 534. 

—, valuatioti of property-,—627, 527. 

Enhancement under amending .Act not retrospective,—S. 19-1. 665. 

553. 

Excess fee recoverable as arrears of lan<l-reveniic,—S. 19-J. 670, 555. 

Exemptions from dutv',—Sch. I, Art. 11. 813, 634, 636, 

Fee.—Decision of. taxing officer.—31, 41. 

Fee in respect of annuity, on market-value,—Sch. I, cl. (ii) . 67, 9.^ 

Finality of decision,—S. 19-H. 660 (d), 550. 

Foreign assets,—Sch. I, Art. 11. 806, 631. 

Forfeiture of—, S. 19-G. 654, 545. 

Grant of,— 

—, Court-fee not a duty or tax.—9. 

—, Court-fee not levied on second grant,—8. 

—, Sch. I, Art. 11. 801, 629. 

, to widow.—Burmese Buddhists,—808, 632. 

_, Relief in case of several grants,—S. 19-C. 531. 

—, Hindu joint family property,—S. 19-D. 642, 537. 

_^ in cases not governed by Indian Succession Act,—Sch. I, Art. 11- 

804, 631. 

—, prepayment of Court-fee,—S. 19-1. 665, 552. 

Insufficiently stamped can be acted on,—S. 19-K. 671, 555. 

Joint donees,—Will creating a tenancy in common.—S. 19-D. 643, .540 

loint property of husband and wife.—Sch. I, Art. 11. 808, 632. 

jurisdiction of Courts in British India extends to wills exccute<I out of 
British India by a non-British subject,—638, 5v54. 

Levy of duty, on value of the property,—Sch. I, Art. 11. 802, 629. 
Locality of propertj’ in different places,—Sch. I, Art. 11. 806, 631. 

Mode of calculation of estate left by deceased,—S. 19-B. 631, 529. 

Nature of the duty levied,—S. 19-A. 626 (f), 527. 

Notice of application.—S. 19-H. 658, 548. 

of a will.—Application for,—Sch. II, Art. 1 (a). 837, 650. 

—, Exemptions,—S. 19. 517. 

—, Sch. I, Art. 10. 627. 

C—Z-14 
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PROBATE—(ro»/rf.) 

Grant of— {Ooutd.) 

Payment of duty,—S. 19-A. 626, 527. 

Penalty in protection of revenue,—S. 19-G. 654, 545. 

Penalty, levy of, by Chief Controlling Revenue Authority,—S. 19-E. 
648, 543. 

Petition for,—whether allowed in fo-rma f>(juf>cris ,—47 (iii), 59. 
Petition for grant of, not a suit until caveat entered,—47 (iii), 59. 
Power of appointment.—Sch. I, Art. 11. 809, 632. 

—Probate duty in respect of—, 639, 535. 

Power of Chief Controlling Revenue Authority,—S. 19-E. 650, 544. 

Power of Civil Court—Suit for recovery of penally,—S. 19-E. 649, 

543. 

Power to confer a beneficial interest,—S. 19-D. 645, 541. 

Private provident fund,—S. 19-D. 644, 541, 

Proceeding,—Collector is no party to,—660 (c), 550. 

Procedure in motion for inquiry,—S. 19-H. 659, 549. 

Property subject to mortgage or annuity,—S. 19-B, 632, 530, 

Properties situated in British India,—S. 19-C. 638. 534. 

Properties outside Province,—S. 19-H. 662, 550. 

Provident Funds,—S. 19-1. 688, 554. 

Refund of—. S. 19-A. 626, 628, 527, 528. 

Second grant—Levy on—, S. 19-C. 636, 533. 

Security by administrator,—S. 19-F. 652, 545. 

Succession under Burmese Buddhist law,—808, 632. 

—Code Napolean,—808, 632. 

Survivorship under Hindu Law,—S. 19-D. 642, .537. 

Trust property,—S. 19-D. 641, 536. 

PROCEDURE,— 

in case of difference as to necessity or amount of fee,_S. 5. 39. 

in cases of security bonds,—Madras Circular,—856, 661. 
on filing plaint, or memorandum of appeal,—39, 49. 

Objection on appeal or revision to valuation of suit,—S. V. Act, S. 11. 
762. 

where proper Court-fee not levied in lower Court,—S. 12 (2). 528, 455. 

PROCEEDING,— 

for probate. See PROBATE. 

of Legislature of no value in construction of an Act,—7 (11), 27. 
pending at commencement of Part 1 or Part 2, Suits Valuation Act— 
S. V. Act, S. 12. 770. 

Settlement of rents under Bengal Tenancy Act. Sch. II, Art 1 (b) 
839, 652. 

PROCESS FEE,— 

See CHAPTER IV, p. 13. 

Consolidation of proceedings not allowed,—S. 20. 674, 557. 

High Courts, rule-making power of—. 673, 557. 

Nature and levy of—, S. 20. 674, 557. 

Peons for serving processes,—675, 557. 

Rules and Tables of—, Ch. IV, 13. 

Rules as to costs of—, S. 20. 556. 

Rules relating to—. Appendix IV. p.c. xviii. xxv. 

Table of—, S. 21. 558. 

PROCESS-SERVER,— 

Appointment of —^ 

Remuneration of—, 
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PROMISSORY NOTES.— 

Suits on different—. S- 17. 598 (2). 501. 

PROPERTY,— 

(It Hindu joint family,—Sch. I, Art. 11. 811, 633. 

outside Province.—S. 19-H. 662, 550. 

situated in British India,—S. 19-C. 638, 534. 

subject to mortgage or annuitv,—S. 19-B. 632, 530. 

Trust—, S. 19-D. 641, 536. See TRUST PROPERTY, 

under litigation.—Sch. I, Art. 11. 807, 632. 

\'aluation of—, Uncertaintv of realization not afYectini*.—S. 19-A. 627, 

527. 

PROVIDENT FUND,— 

—, Exemption frc^m probate duties,—S. 19-1. 668, 554; also set 813 

(5), 635. 

—, I’rivatc,—Probate, etc., duty.—S. 19-D. 644, 541. 

—, Railway,—Exempt from Succession Certificate duty,—828, (>40. 

PROVINCIAL SMALL CAUSE COURTS ACT,— 

S. 25,—.Application for revision of order passed by Cantonment Magis¬ 
trate with small cause powers,—Sch. II, Art. 1 (d) . 841, 6.^5. 

PROVISO.— 

cannot extend the substantive provision.— 7 (10), 24. 
construed strictly,—7 (10), 25. 

Construction of statute, rules as to,—24. 

part of section, subordinate to main clause.—24. 

PUBLIC CHARITIES,— 

See TRUST l»ROPERTV. 

Suit for, under S. 92, C. P. C(jde,—Sch. II, Art. 17, cl. (vi)). 289, 

254. 

PUBLIC OFFICER,— 

Duties of, with respect to documents,—S. 6. 42, 51. 

receiving, etc., of documents,—S. 6. 42, 44, 51, 53. 

PUBLIC SERVANT,— 

Complaint of a—, exempt,—S. 19 (xvii) . 622, 524. 

PUNCTUATION,— 

not considered in construing a Statute,—7 (10), 25. 

PUNJAB COURT-FEES (AMENDMENT) ACT VII OF 1922,— 
Appendi-x II (xii), p. lix. 

PUNJAB CHIEF COURT,— 

Rules and orders framed by—, under S. 9, S. V. .Act,—51, 759. 
PUNJAB COURTS ACT,— 

g 72 ,_Refund of Court-fee when decree set aside or modified,—580, 

488. 

PUNJAB CUSTOMARY LAW,- 

Suit by reversioner under—, Sch. II, Art. 22, 717. 

PUNJAB RULES,— 

Manner of determining value of land for jurisdiction,—14, 732. 
Valuation for jurisdiction under—, S. V. Act, S. 3. 16, 734. 
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QUESTION,— 

as to amount or necessity of fee,—31, 41. 

as to category,—Decision final under S. 5, —31, 41. 

—, open to appeal,—S. 12. 491, 506, 428, 437. 

as to valuation, distinguished from category,—495, 430. 
—, S. 12.—Jurisdiction of Taxing Officer,—31, 41. 
of Court-fee, a controversial one,—43, 52. 
of jurisdiction, S. 12 not applicable to—, 493, 429. 


R 

RAILWAY COMPANY,— 

Complaint by officer, or servant of—, Exemptions, —S. 19 (xviii). 622, 
524. 


RAILWAY PROVIDENT FUND,— 

See PROVIDENT FUND: TRUST PROPERTY. 828, 640. 


RANGOON HIGH COURT,— 

S. 7 (ix). 312, 339; S. 11. 478, 421; S. 13, 557, 572, 577, 474, 483, 

486. 

RAZEENAMAH,— 


Stating satisfaction of 
(b). 839, 652. 

RECEIVED,— 

Application for review 
.Meaning of—, S. 4. 


claim, and withdrawing suit,—Sch. II, Art. 


insufficiently stamped,—S .4 22 34 

25, 38. 


I 


RECEIVER,— 

See APPOINTMENT OF—, S. 7 (iv) (c). 175, 174, 175. 

RECORDS OF A COURT,— 

.Application to Civil Court for—, Sch. II, Art. A. 655. 


RECORD OF RIGHTS,— 

Entry in—, suit under S. 104-H, Bengal Tenancy Act,—S. 7 (iv) (c) 

234, 220. V / V 

Suit to cancel or alter an entry in—, Sch. II, Art. 17 (ii). 909, 689. 

RECTIFICATION,— 

of an instrument under S. 31. Specific Relief Act,—Sch. II, Art 17 
(in). 912,925,691,697. 

REDEMPTION OF MORTGAGE,— 

See MORTGAGE. 

and rent,—S. 7 (ix). 361 (2), 332. 

Appeal against order allowing—, Sch. II, Art. 17 (vi). 946, 713. 

Appeal against portion of decree,—383, 347. 

—for decree on payment of smaller amount,—Sch II Art 17 (vi). 
946 (8), 714. 

as consequential relief,—S. 7 (ix). 365, 335. 

by a co-mortgagor,—S. 7 (ix) . 364, 335. 

coupled with other reliefs,—S. 7 (ix). 361 (3), 332. 

Decree directing—, on payment of money,—Court-fee on appeal,—321, 
289. 

of Kanom mortgage,—See KANOM MORTGAGE; 58, 59, 78, 83; 361, 
332. 
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REDEMPTION OF MORTGAGE— 

—, suit for—, 354, 329. 

of part of mortgaged property,—S. 7 (ix) . 363, 334. 

Scheme of valuation in suits for—. Principal amount charged.—358, 33i). 

Suit for—, 

Sec S. 7 (ix). 353, 329; S. 7 (v) . 322, 292. 

—after taking accounts,—S. 7 (ix) . 36|3, 334 . 

—Appeal challenging amount paid by mortgagor.—61 (4), 88. 

—.-Xppeal from order allowing redemption,—946, 713. 

—Court'fee on appeal in—. Sch. I, Art. 1. 376, 341. 

—Documents set up defendant, not affecting valuation.—55 (2), 72. 
— Iurisdictional value is amount due on the mortgage.—54 (4), 69- al'O 

366, 335. 

—of several mortgages,—Court-fee on appeal against decree.—S 7 (ix) 
385, 350. 

—satished by payment,—359, 330. 

—Surplus profits claimed in,—360, 331. 

—Title in dispute,—362, 334. 

—\'’aluation for jurisdiction,—366, 335: also sec 54 (4), 69. 

—\’aluation in appeal.—375-382, 340-347. 

REDUCTION OF CLAIMS,— 

Sec ABANDONMENT. OF CLAl^r: 456, 398. 399. 

REDUCTION OF COURT-FEE,— 

S. 35. 37 (a), 48. 

REDUCTIONS AND REMISSIONS,— 

See A f'Peudix. 

Bengal.—Ixxx. 

Bihar and Orissa,—Ixxxiv. 

Bombay,—xc. 

Burma,—xcv. 

Central Provinces,—xcvii. 

N.-W. Provinces,—ci. 

Madras,—civ. 

Punjab,—cx. 

United Provinces,—cxiv. 

REFERENCE,— 

by Collector,—Appeal against order of Civil Court on a—, Sch. 11, 
Art. 17 (vi). 946 (12), 714. 

Court of—, High Court as ,—Ad valoretii Court-fee,—on appeal under 
agency rules,—22, 35. 

High Court as Cotert of,—Pec on documents filed, etc., S. 4. 32. 

to Taxing Officer.—Decision on question of Court-fee.—S. 5. 29, 31, 
40. 41. 

under S. 06. Income-Tax Act,—no Court-fee payable on—. 22, 35. 

REFUND,— 
of costs,- 

of preparing a paper book, etc.,—S. 19 (xv). 623, 525. 

of Court-fees,— 

See COURT-FEES ACT, Ss. 13, 14 and 15. 12. 13. 

_Application for refund of stamps.—581, 488. 

_Application for, on certificate from Taxing Officer, 33, 44. 

_Application to High Court for refund of paper book deposit,— 

581,^89. 
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REFUND—(Co;j/rf.) 

of Court-fees,—(Co«/rf.) 

_Civil Procedure Code, S. 151. 574, 580, 484, 487. 

_Conditions to be fulfilled—, 593, 495. 

_Delay of six months no bar to grant of relief,—S. 15. 592, 495. • 

_in case of excessive estimation of market-value or nett profits,— 

S. 10. 392. 

_in excess paid under order of Court,—S. 13. 574, 485. 

_Inherent power of Court,—S. 15. 592, 494. 

—in probate cases,—See PROBATE; S. 19-A. 626, 628, 527, 528. 

—Madras City Civil Courts Art,—580, 487. 

—mandatory provisions of S. 13,—539, 461. 

—not allowed on appeal against preliminary decree,—538, 461. 

—on remand,—S. 13. 573, 483. 

—on memorandum of appeal,—S. 13 . 538 . 460. 

—overpayment by mistake,—580, 487. 

—Power of Appellate Court to order,—S. 13. 574, 485, 

—Power of Court to certify excess payment under bona fide mis¬ 
take,—S. 13. 580, 487. 

—Presidency Small Cause Courts Act,—S. 13 . 580, 488. 

—Punjab Courts Act,—S. 13. 580, 488. 

—Review of judgment,—Application for,—489. 

—under special Acts and provisions,—S. 13 . 580, 487, 488. 

REGISTRAR,— 

of High Court, is Taxing Officer,—34, 45. 

REGISTRATION,— 

Enforcement of—, Suit to enforce registration,—Sch. II. Art 17 fvil. 
945, 711. 

of documents,—Valuation for jurisdiction of suits for_S V Act 

S. 8. 47,758. ... 

REGISTRATION ACT, XVI OF 1908. 

Section 2 (6),— 

Immoveable property,—74, 98. 

Section 77,— 

Suit to direct registration of a Will,—260, 227. 

Suit under,—Sch. II, Art. 17 (vi). 945, 711. 

REGULATION,— 

I of 1890,—pp. 2, 3, F.N. (12) and (15). 

I of 1894,—p. 2, F.N. (13). 

II of 1926,—Manpur Laws,—p. 3, F.N. (16). 

III of 1872,—p. 2. F.N. (11). 

Ill of 1899,—p. 2, F.N. (11). 

REJECTION,— 
of appeal,— 

See APPEAL—REJECTION OF—, 

—for deficient Court-fee,-O. 7. R. 11, C. P. Code,—S. 6. 45, 55; 

also see S. 4. 23, 24, 37, 38; and Sch. II, Art. 17 (vi). 

946 (2), 712. 

of plaint,— 

See PLAINT—REJECTION OF—, S. 6. 45, 55; also see 451 

(3), 395; 507, 437, 438, 440 ; 512, 442 ; 517, 446; and 870, 667. 
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RELEASE DEED,— 

Cancellation of a—. S. 7 (iv) (c). 208, 227, 197, 215. 

RELIEF,— 

Additional.—Suit for possession as—. S. 7 (v) . 310, 2^1 

Alternate,—See ALTERNATIVE RELIEF. 

Consetiuential.—See CONSEQUENT! A I- RELl EK. 

Declaratory,—See DECL.A.R.A.TrON; and DECLARATORY Suit. 

General.—not necessarily consequential.—161, 166. 

in probate proceedings,—See PROBATE. 

not capable of valuation.—See Sch. II, Art. 17 (vi). 

Separate and necessary,—S. 7 (iv) (c) . 210, 198. 

RELIGIOUS ENDOWMENTS ACT,— 

Suits relating to—. Court-fee provided in Madras .\ct. Art. 17 (Hi) — 
Sell. II. Art. 17 ft-r). 940, 709. 

—Trust property.—S. 7 (v) . 322 (1), 290. 

Suits under S. 14 of .\ct X.N of 1863,—Sch. II, Art. 17 (vi) . 940, 

709. 

RELIGIOUS LAND.— 

Suit for possession of—, S. 7 (v) . 322 (1), 290. 

REMAND,— 

directing amendment of plaint,—S. 13. 560, 475, 

for further evidence.—S. V. Act, S. 11, cl. (3). 64, 769. 

for re-trial, outside O. 41, R. 23, C. P. Code,—S. 13. 563, 477. 

of case, one iet of appellants only not allowed.—S. 13. 561, 476. 

on addition of parties.—S. 13. 559, 474. 

on disposal of preliminary point. S. 13. 541, 543, 463. 464. 

Order of,—Appeal against,— 

—, Application for review of,—Sch. II, Art. 11. 876, 672. 

Refund of Court-fee on,— S. 13. 573, 483. 

REMISSION OF FEE,— 

—See S. 37 (d) . 48; 814, 635. 

—See Rules an<l Orders,— Appciidiv. 

REMOVAL,— 

of Karna\an, Suit for—, Sch. II, Art. 17 (vi). 938 (2), 708. 

of trustee.—Suit for under C. P. Code, S. 92,—Sch. II, Art. 17 (vi) . 
258, 227; 938, 706. 

RENT,— 

.■Xbatement of,—Suit for,—S. 7 (xi) (f) . 431, 379. 

Appeal,—from decree in suits between landlord and tenant.—S. 7 (xi). 
418, 368, 3f>9. 

.Assessment of—. as consequential reliefs,—S. 7 (iv) (c). 182, 184,. 

181, 182; also 236, 211. 

Claim for profits due for several years,—S. 17. 598 (7), .506. 

Declaration as to—. Sch. II, Art. 17 (iii). 923, 697. 
free land, classified as revenue paying,—S. 7 (v) (c). 328, 301. 

Settlement of—. Appeal to Special Judge in proceedings for,—Sch. II, 
Art. 1 (b). 839, 652. 

Suit to enhance.—S. 7 (x)-B. 420, 370. 

REPEAL,— 

of S. 14, of Madras Civil Courts Act, 1873,—S. V. Act, S. 6. 745. 

of sections,—Sec AAIENDMENTS. 
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report,— 

by Inamdar on attaching property,—Sch, II, Art. 1. 838, 651. 

RES JUDICATA,— 

Dismissal for non-payment of additional Court-fee, S. 12 (2). 530, 

456. 

RESPONDENT,— 

Enforcement of the levy against,— S. 12. 522, 450; 525, 452; 529, 455, 

456. 

RESTITUTION,— 

\ppeal from order of—, under S. 144, C. P. Code,—Sch. I, Art. 1; 
Sch. II, Art. 11. 870 (6), 668. 

RESTITUTIONAL OF CONJUGAL RIGHTS,— 

Sec HUSB.\ND AND WIFE. 

Suits for— Sch. II, Art. 17 (vi). 941, 710. 

Valuation for jurisdiction in suits for—, S. V. Act, S. 8. 48, 758; 

S. V. Act, S. 9. 54, 761. 

—, Rules by High Court, or plaintiff’s valuation,—54 (6), 70. 

RETROSPECTIVE,— 

Effect of procedure law,—5, 4. 

Effect of validity of documents defectively stamped,—S. 28. 40, 50. 

Operation of the .Act,—5, 4. 

Presentation of plaint,—S. 149, C. P. Code,—S. 6. 43, 51. 

RETURN, OF PLAINT,— 

See PLAINT, RETURN OF. 

REVENUE AUTHORITY,— 

Chief Controlling—, defined,—S. 2. 27. 

Discretion of, to refund excess Court-fee,—S. 19-A. 629, 528. 

Duty of checking of valuation of property of deceased,—660 (6), 549. 
Notice to—, of probate applications,—S. 19-H. 546. 

Power to remit penalty,—S. 19-E. 650, 544. 

Suit for recoverj' of penalty imposed by,—649, 543. 

REVENUE COURT,— 

Application to, for copies,—Sch. II, Art. 1. 647. 

REVENUE DEFAULTER,— 

Application by Lambardar for warrant against—, Sch. II, Art. 1 (b). 
839, 653. 

4 

REVENUE, DETRIMENT OF,— 

Power of Appellate Court to interfere with order of lower Court to,— 
527, 454. 

REVENUE OFFICER,— 

Power to demand Court-fee,—S. 28. 695, 571. 

REVENUE, PROTECTION OF,— 

Duty of Appellate Court as to,—522, 450. 

REVERSIONERS,— 

Suit by, challenging alienation by widow,—Sch. II, Art. 17 (Hi). 916, 

693. 
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REVIEW,— 

Application for—, 

—. Sec ArPLiCATION. Sch. I, Art. 4, 5. 490. 

—, Computation of time,—Sch. I, Art. 5. 773, 617. 

_ of in appellate decree.—Sch. I, Art. 5. 22, 3:>. 

oVan interlocutory order.-Sch. II. Art. 1 (b) . 839, 6.2. 

_^ of an order for remand,—O. 41, K. 2., C. 1 . Code, 876, 6/2. 

—, of an order for costs,— 

of an order as to Court-fee.— 

_^ of ludsment,—insufncicntly stamped, 22, 34. 

of Judgment—, 

—, Court-fee on.—9. 

c >«?. A C P. Code applied to.— 

In forma’ f«iipeHs,--Sch “- Art- 3. 843 6d6 

-relating to portion of ■ ' 

—Section 114. C. P. Code,—584, 490. 

°^ppii7ation for review of an order of remand.-Sch. II, Art. 11. 
876, 672. 

REVISION.— I Q 1^1 r P Code-27 38 

against order of remand under b. l.tl. C. I . Code, 27, 38. 

Application for,- I Art. 13. 831. W2. 

i^l agalnst order by Cantonment .Ma.gistrate with small cause powers, 

_,’to^Al-h Cotfr^orVinfueia^^ommis^ I- Art. 13. 

Decision Court on <,«estion of valuation open to,-508, 440. 

additional Conrt-^e under S. 12 (l).-508. 440. 
—refusing to set aside auard, 

Powers of • __Pees on documents filed, etc..—S. 4. 32. 

Zli^ar^^f Rewer noi a Civil Court, subject to.-Sch. II. Art. 17 
<ii). 910,690. 

ROYALTY,— II, Art. 17 (iii). 915,698. 

Declaration as to—, 2>cn. 

RULES, and orders.— ^ .y, g ^ 

Z^r^atunaXh Coun (^iginM XXV. .10. 

—under CONSTRUCTION OF 

STATUTE. provinces,—684, 562. 

Ty Goprnm;nt jmde^ 

r .-.,«/'#*llation of stamps,—oys/, o/o. 

for the . fee—Ss. 7, 8. 39, 49. 

for computa renewal and keeping accounts of stamp.—S. 27. 561. 

for supply. law—S. V. Act, S. 9. 52, 7.=i9 . 

having the force of.—S. V. Act, S. 5. 745. 

to proc«^^^ process-fccs. See APPENDIX IV; Allahabad 

Act, cxviii. 

C—Z-15 
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ryotwari.— 

lands,—See L.ANDS. 
Suit for possession of 


S. 7 (v). 314, 285. 

. S. 7 (v) (b). 326, 298 



SALE,— 

absolute,— Court-fee in suits to declare mortgage, a.-S. 7 (ix) 387. 

contract of,—Specific performance of—, S. 7 (x).^ 404, 361. 
of stamps,—Rules for regulating—S. 34. 700, 57o. 

on mortgage.—Appeal claiming future interest in a suit for—, Sch. 11. 

Art. 17 (vi). 946 (3), 712. 

SALE-DEEDS,— 

Suit to set aside—. S. 7 (iv) (c) . 209, 197. 

SANTHAL PARGANAS,— 

Act extended to,—3, 2. 

Justice and Laws Regulation XIII of 1899—4, 3. 

Settlement Regulation III of 1872,—4, 3. 

SCHEDULED DISTRICTS,— 

(Act XIV of 1874),—Act extended to—, 3, 3. 


SCHEME,— 

for taxation of plaints, and memos, of appeals,—53, 65. 

of the Act,—6, fO. ...... - 

of valuation of suits for purposes of jurisdiction,—5, 72a. 


SCOPE,— 

Qf _Fees for documents used in Courts,—1, 1. 

of provisions.—See COURT-FEES ACT. 


SEARCH-FEES.— 

Sec Sch. I. Art. 9. 
Not leviable for copies 


supplied to litigants,—797, 627, 


SECOND APPEAL,— 

Bombay .—Application of Sch. II, Art. 11,—882, 673. 

under Gujrat Taluqdari Act,—Sch. II, Art. 1 (d) . 841, 653. 

Power of High Court to take action under S. 12 (v),—525, 452. 


SECUNDERABAD,— 

Cantonment of,—Act applicable to, 3, 3. 


SECURITY BONDS,— 

See BOND* « j 

executed in pursuance of an order of Civil Court,—Procedure under 
Madras Circular,—856, 661. 

Form of—, Sch. II, Art, 6, 857, 662. 

for production of attached livestock,—Sch. II, Art. 
given at time of stay of execution,—Sch. II, Art. 6. 
given by a claimant in a claim case,—Sch. II, Art. 6. 

Hypothecation of moveable property,—854, 661. 

Mortgage of immoveable property,—855, 661. 

security,— 

Definition of,—S. 370 (ti). Indian Succession Act,—820, 638. 


6. 852, 660. 

852, 660. 
852, 660. 
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SET-OFF,— 

.-Id valorem Court-fee on entire sum claimed,—58 (3), 7S. 

Claim for, chargeable as a plaint in suit,—37, 48; 58 (3), 78. 

—, in a written statement, not exempt,—S. 19 (iii) . 613, 521. 

Court-fee to be paid in Court of first instance,—58 (3), 78. 

Damages sought to be set off against Kanom mortgage.—S. 7 (ix). 
361 (5), 333. 

Defendant’s claim in administration suit, etc.,—Sch. I, Art. 1. 722, 

587. 

distinct from plea of payment,—58 (3), 78. 

is a cross-debt for which separate action lies,—58 (3), 78. 

Maximum Court-fee on—, Sch. I, Art. 1, proviso. 766, 013. 
pleaded hy defendant,—Valuation without reference to claim admitted. 
—59, 82. 

W'ritten Statement pleading counter-claim,—721, 586. 

SETTLEMENT,— 

of rents under Bengal Tenancy .Act.—Aiipeal.—Sch. II, Art. 1 (b). 
839, 652. 

—Officer,— 

Proceedings before,—.Act whether aj)plicable.—4, 3. 

Suit instituted before—, and transferred to Civil Court, not charge¬ 
able.—37, 48. 

SEVERAL DEFENDANTS,— 

.Appeal against some of,—Sch. I, Art. 1. 715, 583. 

SEVERAL GRANTS,— 

of Probate—Levy on—. S. 19-C. 636, 533. 

SINDH,— 

S. 7 (4). 95, 114; 222, 208; S. 11. 481, 422. 

SINGAPORE,— 

Act not applicable to—, 3, 3. 

SINGLE BENCH,— 

Appeals from—, T.ETTERS PATENT,—21, 33. 

SMALL CAUSES,— 

Cantonment ^fagistrate with powers of,—Application for revisiofi of 
order by—, Sch. II, Art. 1 (d). 841, 655, 

Court-fee leviable on suits of Small Cause nature,—Sch. I, Art. 2. 
771, 616. 

Court of—, Application to,—Sch. II, Art. 1. 647. 

—, at Presidency Towns,—Fees in,—Ch. II. 29. 

—, Fees chargeable in—, S. 3. 18, 31. 

—, Petition for a new' trial in—, Sch. II, Art. 1 (a). 837, 650. 

SPECIAL PROVISION,— 

Application of—. rather than general classification,—Construction of 
Statute,—155, 162. 

SPECIFIC PERFORMANCE,— 

as main relief,—Prayer for delivery of possession.—S. 7 (x), 397 
358. 

Awards,—S. 7 (x) . 409, 364. 

Contracts of exchange.— 
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SPECIFIC PERFORMANCE—(Co;i/rf.) 

Contracts—( Cantd.) 

—lease— 

—mortgage,—S. 7 (x) . 405,362. 

Contract of Sale,— 

—S. 7 (x). 405, 362. 

_^ Slut by vendee for possession,—S. 7 (x). 400, 359. 

_[ Suit for delivery of possession,—S. 7 (v) . 322, 292. 

Decree tor—, Form of,—S. 7 (x). 396, 358 . 

No agreement to perform,—S. 7 (x) not applied,—396, 357. 

Suits for—, S. 7 (x). 391, 355. « o -ia nco 

^ for jurisdiction,—S* V- Act^ S* o- 49| /5o* 

SPECIFIC RELIEF ACT,— 

Section 9,— 

Summar>- suit for possession under,—Valuation, S. V. Act, S. 4. 
24, 743. 

Section 39,— 

Cancellation of an instrument executed by third party,—204, 194. 
Cancellation of instruments under,—S. 7 (4) (c). 201, 191. 

Section 42,— 

Declaratory suits,—133, 151. 

Section 54,— 

Perpetual Injunctions,—279, 242. 

-STAMP,— 

.Accounts,—Rules for keeping accounts,—561. 

- — 

Section 2 (21). Power of attorney, dcBned,—S. 19. 611, 580; 

Sch. II, Art. 10 . 862, 664, 665. 

Art. 10. Sec Sch. II, Art. 10 . 862, 664, 665. 

Art. 15. Administration Bond,—Sch. II, Art. 6. 850, 659. 

Arts. 40, 57. Bonds under Civil Procedure Code,—Sch. II, 
Art. 6. 850, 659. 

Offence under,—Omission to stamp document, not an—, 42, 51. 

-Adhesive and impressed,— 

Rules as to levy of Court-fee by—, S. 26. 681, 560. 

_Cancellation of,—Rules for,—S. 30. 697, 699, 572, 573. 

_Collection of fees by—, S. 25. 560. 

Document not valid without proper—, S. 28. 563. 

Evasion of duty,—Construction of plaint,—161 (B), 165. 

Exchange of,—S. 34. 702, 575. 

Irregular sales of—, S. 34. 700, 575. 

Number of—. Rules for—, 683, 561. 

Renewal of—, Rules for—, 561. 

Reporter,—Duty to report deffciency of stamps,—30, 41. 

Rules in different provinces,—684, 562. 

Sale of—“Sells or offers for sale”,—S. 34. 701, 574, 575. 

Supply of—, Rules for,—S. 27. 561. 

of—, issued to different persons,—697, 572. 

STATUTE,— 

Construction of,—Principles of,—See CONSTRUCTION OF 

ST.A.TUTE. 

Valuations prescribed by,—7, 727. 
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STRAITS SETTLEMENTS ACT, 1866, S. 1. 3. F.N. (27). 

SUBJECT-MATTER,— 

'Amount or value of,—Meaning of,—Sch. I, Art. 1. 710, 580 

SUCCESSION ACT,— 

See INDIAN SUCCESSION ACT. 


SUCCESSION CERTIFICATE,— 

Application for—, See APPLICATION. 

Court-fee on fresh—, Sch. I, Art. 12. 825, 639. 

Exemptions from Court-fee for—, See EXEMPTIONS, S. 19. 
E-xtension of—, Sch. I, Art. 12. 822, 638. 

Grant of duty payable,—Sch. I, Art. 12. 819, 637. 

Method of calculating value of property,—Sch. I, Art. 12. 824, 639 

Not granted for debt in part satisfied,—Sch. I, Art. 12. 823, 639. 

Successive applications,—Sch. I, Art. 12. 825, 639. 


SUCCESSION CERTIFICATE ACT,— 

Ss. 8, 10,—See INDI.AN SUCCESSION ACT. Ss. 374, 376. Art 12 

Sch. I. 821, 822, 638. 

S. 13,—Amending Sch. I, Art. 12. 816, 637. 

S. 19,—.appeal against an order under—, Sch. II, Art. 11. 888, 674. 


SUIT,— 

between landlord and tenant,—Sec LANDLORD AND TENANT, 
by co-sharer in joint possession,—S. 7 (iv) (b). 
by mortgagor, to obtain possession of mortgage deed.—100, 122. 
by one shareholder to set aside sale of property,—54 (5), 69. 
by reversioner, under Punjab customary law,—Sch. II, Art. 22. 717. 

by vendee, to set aside sale,—S. 7 (iv) (a). 102, 124. 

Categoo^ of.—S. 12 . 491, 428; 495, 430; 506, 437. 

Court-fee in—, See COURT-FEE. 

for balance due on a Khata,—S. 17. 598, 501. 

for account,—See ACCOUNTS; See S. 7 (iv) (f) . 

for administration,—See ACCOUNTS and ADMINISTR.ATION. 

for annuity,—See ANNUITY. 

—arrears of maintenance.—S. 7 (i), 60, 63, 83, 90. 

—ascertained sum of cesses,—S. 7 (i), 57, 76. 

—assessment of rent, and damages,—S. 7 (iv), 58 (6), 79. 

—balance due on Commission agency,—S. 7 (i), 57, 77. 

—l)cnefit arising out of land,—S. 7 (iv) (e),—. 249. 

—cancellation of agreement to sell,—101, 123 also 88, 108, 109. 

—cancellation of decree,—101. 123; See C.ANCELL.ATION, Sec 
Sch. II. Art. 17 (iv). 

—cancellation of documents.—S. 7 (iv) (c),—97, 120, also p. 153. 

Sec CANCELLATION. 

—closing doorway,—54 (3), 67, 

—compulsory registration of document,—Sch. II, Art. 17 (vi),—945, 
711. VALUATION OK SUIT, 54 (b) 71. 

—custody of ward, or wife,—S. 7 (iv) (c), 232, 219. 

—damages and compensation,—S. 7 (i) 59, 81. 

—damages and injunction,—S . 17.—600 (4), 511, 

—declaration and consequential relief,—See DECLARATION AND- 
CONSEQUENTIAL RELIEF,—Sjc S. 7 (iv) (c). .Sec VALUA¬ 
TION OF SUIT: 86. 107. 

—declaration as to benami nature,—Sec BENAMI, See DECL.\R.-\- 
TION. 
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SUIT—(Contd.) 

tor declaration as to property in custodia See CUSTODIA 

LEGIS: Sc.* DECLARATION. 

—declaration and Ejectment,—S. 7 (iv) (c). 233, 220. 

—declaration and injunction,—S. 7 (iv) (c) 211, 199, also see DECTLA- 
KATION AND INJUNCTION. 

—declaration and possession,—S. 7 (iv) (c), See DECLARATION 
AND POSSESSION. 

—declaration of right to an annuity,—S. 7 (ii). 63, 90. 

—declaration of right to partial payments.—S. 7 (ii), 83. 

—declaration of royalty,—Sch. II, Art. 17 (iii), 915, 698. 

—declaration of title as adopted son, and possession—S. 7 (iv) (c). 223, 
2119. 

—declaration of title without prayer for possession,—145, 157. 

—declaration of \'alidity of adoption,—\ aluation, 54 (6), 70. 

_declaration with consequential reli:f,—Sec S. 7 (iv) (c) : 54 (3) 

also !)ECL.\RATION AND CONSEQUENTI.AL RELIEF and 
\ ALUATION OF SUIT; FOR JURISDICTION, 18. 737. 

_dissolution of partnership,—Sec PARTNERSHIP,—See S. 7 (iv) 

(f)_54 (3), 67: VALU.ATION OF .SUIT, 85, 92. 99. 96; 105, 

113, 114, 115. 

—easements,—S. 7 (iv) (e). 100. 

-ejectment.—Sec EJECTMENT. 

_cstaMishing occupancy rights and possession.—\’aluatinn for juris¬ 
diction.—54 (5) 69. 

—future interest,—58 (7), 80. 

— future rent,—S. 7 (i), 11,—82. 

—house rent,—S. 11. 58, 59, 80, 81. 

—Injunction,—Sec S. 7 (iv) (d). 100; also see, INJUNCTION: 

SUIT FOR. 

—Instalment bond,—58 (4), 78, 79. 
winter:st,—See INTEREST. 

—maintenance,—Sec S. 7 (ii). 89: also M.^INTEN.ANCE, 64, 91. 92. 

—mesne profits,—Sec S. 11, ale.o MESNE T’ROFITS. 

—money,— S. 7 (i), 75; also. 58, 78. Sch. I, Art. 1. 

-, Appeals in—; 61. 83, 89. 

—i-, due in respect of profits of land,—57. 76. 

-, due on basis of plaintiff’s accounts,—S. 7 (i). 7, 26. 

--, set off pleaded by defendant—58 (3). 78. 

-, includes suit for damages,—59, 81. 

-main test is claim in plaint,—58, 77. 

-not covering claim for future interest,—58 (7), 80. 

on basis of mortgage,—58 (8), 80. 

—moveables,—having market-value,—S. 7 (iii). 70, 95. 

-, having no market-value; S. 7 (iv), (a). 70. 95-100. 

-, other than money,—S. 7 (iii). 95. 

—Partition, sec S. 7 (iv) (b)—and Sch. II, Art. 171 (vi) . 115, 134, 

135. 

-, and accounts,—S. 17. 600 (7), 511. 

-, and possession,—Valuation,—54 (5), 69. 

—Possession,—S. 7 (v) : and POSSESSION. 

—, and compensation,—S. 17. 

-and declaration,—S. 7 (iv) (c), S. 7 (v). 309, 281. 

-, and mesne profits,—S. 7 (i). 58 (5), 79. 

-, and specific performance, S. 17,—598 (5), 504. / •\ 

-, Appeal against conditional decree in a—Sch. II, Art. 17 (vi) 

946 (7). 713. 
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SUIT—( ContJ.') 


as principal rtliet,—309, 2S0, 281. 

hy rcvLrsit>ncrs on death of widows,—S. 7 (iv) (c). 223, 209. 

i)f prt>piTty of <lcceasc<l pr()])riett)r,^—S. 7 (iv) (c).—223. 209. 
of property, of a monast.ry, — S. 7 (iii).— 72. 95. 
of properie .udd in Execution,— S. 7 (iv) (c),—223, 209. 
under Mamlatdar’s Act. Sch. II, Art. 11. 656. 


for prc-einption.—Sec S. 7 (vi) ; also see PRE-EM I*TION. 
— under Mamlat<lar’s Act, Sch. II, Art. 11. (>46. 

938, 707. 

—recovery of deeds of title—Valuation,—74, 99, 99, 122. 

-of mt>ney ami articles,—S. 7 (i). 59, 82. 

of money due on a mortgage.—Valuation,—54 (3), ()8. 

1 t ...^ ^_1 Cf\ oo 


-of money less damages assessed,—59, 82. 

-of ple<lgcd property,—S. 7 (iii). 71, 95. 

■ -of specific sum,—S. 7 (i) . 57, 76, 77. 

—redemption, and rent.—S. 7 (ix) . 361 (2), 332. 

—redemption, midtifariousness,—S. 17. 600 (8), 512. 

See REDEMPTION OF MORTGAtiE: SUIT FOR. 

^ 


•refund of purchase money,—S. 7 (v). 396 (7), 357. 

•removal of certain dams,—Valuation, 54 (3), 67. 

—of trustee, etc.,—Sch. II, Art. 17 (vi). 938, 708; also see 54 


(6). 71 : 239. 240, 222. 223 
•of wall.—Valuation.—54 (3), 67. 


■rent, declaration, etc.,—54 (3), 67. 

-rent, in money suit,—58 (6), 79.^ 

•restitution of conjugal rights,—Valuation,—54 
•<ale on mortgage,—.•\i)pcal,--Sch. II^ Art. 17 
•specific moveables,—S. 7 (i). 57, 76. 

specific performance and possession,—S. 17. 


(6). 70. 

(vi). 946 (3). 712. 

598 (5), 504. 


_wasilat.—Court-fee,—58 (6), 79. 

i„du<ks kp,.eals.-S. 7 (v). 308 279; 321 290. 

includes eross-<)bjcctions.—S. 7 (v). 321,290 

in respect of reveinic-free lands,—S. 7 (v) (c). 
in respect of revenue ' 

not .STn 

on Hundis, Pro-notes, <JepoMts,—S. 17. 598, 501. 

33.. 

resardinK let! s"s 2. 3. 731. 

"•latinK to tr.ists.-S. 7 (iv) (c). 239, 240, 222, 223; also sec- Sch. II, 

Art. 17 (vi) . 73, 96. 

tr. alter entry in revenue records,—Sch. II, Art. 17 (ii) . 
^^^cd^adecrec.-S, 7 - 1 V-A (Madras) .103. .26. 

^IcjectT tenant! "-Art. 5. 846. 

—enforce an award,—S 7 (x). 409,^364 

HK^'to'^re in Joint’ family proper.y.-S.’7 (iv) (b) . 54 

(3), 67; also lOO. 

—establish charge upon property.-Valuanon^54 (5), 

establish or dissolve marriage.-Sch. 17 (vi). 

f ‘ c a morUse.-Sec FORECLOSURE; .Sec MORTG.AGE. 
“rKhXsht^S. 7 (V). 322 (13), 292. 
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SUIT— {Could.) 

to recover lands and trees.-S. 17.^ 598, 50^5^. 


recover possession of lands,—\ aluation,--74, 99. * 0*7 

recover possession of property transterred by guardian, etc., S. 7 

(M (c). 223, 209. 

set aside an adoption,—Sch. II, Art. 17 (v) . 931, 701. 

Valuation of suit,—54 ( 6 ), 70. 


set aside attachments,—S. 7 ( 8 ). 324, 326. a \ 

set aside an award.—Jurisdiction,—930, 700; Sch. II, Art. 17 (iv). 

set aside documents, on ground of fraud, etc.,—S. 7 (iv) (c). 203, 

193. 

Valuation for jurisdiction,—54 ( 6 ), 71. 

^ j t 


■set aside a final decree on mortgage.—Wrf valorem. Court-fee.—946 


(5), 713. . ^ r o 

■set aside sale in execution,—Valuation for Court-fee, S. 


349 (2), 325. 

_set aside a trust deed,—Valuation in appeal,—76, 100. 

under O. 21, R. 63, C. P. Code,—Valuation,—Sch. II, Art. 


7 ( 8 ). 
17 (i). 


903, 685. 

under S. 92, C. P. Code,—Sch. II, Art. 17 (vi) . 73. 938, 96, /06. 

Valuation of,—See VALUATION OF SUITS-FOR COURT-FEE. 
—FOR JURISDICTION. 

—IN APPEAL. 

whether includes appeals,—Ss. 9, 10 and 11. 448, 392. 

withdrawal of,—Application for—, Sch. II, Art. 1 (b). 839, 652. 


SUITS VALUATION ACT,— 

Extent,—S. 1. 1» 723. 

Part I.—prescribes method of valuing land suits.—54 (2), 66 . 

Part II.—Ss. 8 and 9,—Jurisdiction,—Valuation of suit.—54 (2), 66 . 


Section 1,— 

Powers of Court to investigate value for jurisdiction,—3, 723. 
Scope of—, 2, 723. 

Title,—723. 

Section 2,— 

Application to Punjab,—11, 731. 

Section 3,— 

Amendments,—12, 731. 

Part I,—Valuation for jurisdiction,—54 (2), 66. 

Power of Local Government to make rules for determining value 
for jurisdiction,—344, 318. 

Punjab instructions,—15, 733. 

Punjab rules,—14, 732. 

Rules for determining value of land for jurisdiction,—54 (2), 66. 
Rule-making power of Local Government,—13, 732. 

Valuation for jurisdiction under the Punjab rules,—16, 734. 

Section 4,— 

Declaratory suits,—Valuation for jurisdiction,—19, 739. 
Foreclosure suits,—Valuation for jurisdiction,—20, 741. 

Landlord and Tenant,—Suits between,—Valuation for jurisdiction, 

—21, 741. 

Mortgage suits,—Valuation for jurisdiction,—22, 741. 

Option of plaintiff how far exercisable,—18, 737. 

Partition suits,—Value for jurisdiction,— 2Z, 742. 

Possession, suits for,—Valuation for jurisdiction, 24, /43. 
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SUITS VALUATION ACT--(Contd.) 

Section 4— (Contd.) 

Redemption of mortgajje,—\'ahjation for jurisdiction,—27, 744. 
Scope of.—17, 736. 

X^alue for jurisdiction cannot exceed valuation fixed fiv rules,—97, 

122. 

Valuation of relief in certain land suits,—736. 

Section 5,— 

I^Iakinff and enforcement of rules.—745. 

Section 6,— 

Repeal of S. 14. Madras Civil Courts Act. 1873,—745. 

Section 7,— 

E.xtent, and commencement of Part II,—746. 

Sections 7, 8 and 11,— 

Intention of Legislature against arbitrary valuation of suit by 
plaintiff,—90, 110. 

Section 8,— 

applies to Appellate Courts also,—54 (3), 68. 

Application of tfic section,—30, 747. 

Awards,_Suit to set aside an—, V’aluation for jurisdiction. 36, 753 

Cancellation of a decree—Suit for.— Valuation for jurisdiction.— 

Cancenadon of document.—Suit for,—Valuation for iuris<liction. 

—37, 753. 

Construction of—, 31, 748. ^ 

Court and jurisdictional value to be the same in certain suits,—/46. 

Declaration and Injunction.—Suit for.—Valuation for jurisdiction. 

Decl^tory suits,—Valuation for jurisdiction,—39 75^ 

“Determinable”, -Application of, and mcan.nK,-29. 746 
Tdentitv of valuation for Court-fee and jurisdiction,—S. 7 (iv) 

feV 218, 205: 282 (a), 246; S. 7 (iv) (f). 290, 292, 250, 

259; also see S. 7 (xi). 418, 368 ; 87, 108. 

Injunction, suit for,-Valuation for jurisdiction,--!!. 7a6. 

Landlord and Tenant,—Suits between,-Valuation for jurisdiction. 

Maintenance’, suits for.-Valuation for j^isdiction,-44. 757. 

■k r _ V’-ihiation for jurisdiction,— 43, /:>/. 

Movable property.-Suit for.-Valuatiou for jurisdiction.-45, 

758 

Partition suits.— Valuation for jurisdiction,-46, 758. 

Re^tration of documents, suit for,-Valuation for jnrisdict.oi.,- 

RestUutiof of conjugal rights, suit for.-Valuation for jurisdic- 

O •f;‘”’l^formance suit for.—Valuation for jurisdiction,—49, 758. 
iult^s'^for account.—Value for Court-fee and jurisdiction, identical, 

-^6, 107 falling within S. 7 (iV) (fc),—126, 147. 

iuR for redemption or foreclosure need not bear same value, for 

Trusts—sidt^for^rcmOTal° of,—Valuation for jurisdiction,—50, 

Valuf determined for Court-fee, determines valuation for juris- 

sr 1 ‘'i^In"f;;^Court-f!:T'aidf jurisdiction identical,-S4 (2). 6fi; 87. 

S r<vi). 344 (2). 344, 315, 318. 

C—Z-16 



The Court-Fees Act. 


SUITS VALUATION ACT— {Contd.) 

Section 8—(CoH/rf.) 

X'aliKition for jurisdiction cannot l)c fi.vcd higher than valuation 
for Court-fee.—54 C3)» 

Valuation for jurisdiction in adoption cases.—34, 750. 

\'aluation for jurisdiction in administration cases,—33, 750. 
N'aluation for jurisdiction in suits for accounts,—32, 749; also sec 
S. 7 (iv) (f). 290, 256. 

Valuation for jurisdiction not identical with valuation for Court- 
fee in pre-emption suits,—342 (2), 344, 315, 318. 

Section 9,— 

Determination of value of certain suits by High Court.—759. 
1‘ower of High Court to frame rules, where suit not capable of 
satisfactory valuation.—54 (2), 67. 

Restitution of conjugal rights,—valuation for jurisdiction under 

rules,—54, 761. 

Rules and orders framed by High Court.—51, 759. 

Rules having the force of law,—52, 759. 

Scope and application,—53, 761. 

Section 11,— 

Change of forum, consequent on valuation of suit,—61, 767. 
Collateral proceedings,—principle—extended to—. 63, 769. 

Defect of jurisdiction.—curing of irregularity,—62, 768. 

Duty of Court,—65, 769. 

Erroneous valuation for purposes of jurisdiction,—57, 764. 

Object of the section,—55, 763. 

Objection to jurisdiction,—58, 765. 

Rrejudicial <iisposal of suit on merits,—59, 766. 

Rrocedure on objection as to valuation for jurisdiction,—762. 
Reasons in writing,—60, 767. 

Scope, and application of,—56, 763. 

Section 11, cl. (iii),— 

Remand for further evidence,—64, 769. 

Section 12,— 

Proceedings pending at commencement of Part I, or Part II,—770. 

SUMMARY DECISION,— 

Meaning of,—Sch. II, Art. 17 (i) . 897, 680. 

Suit to set aside,—.Appeal therefrom,—Sch. II, Art. 17 (i). 897. 

680. 

Suit under S. 9, Specific Relief Act,—24, 743. 

Valuation for jurisdiction in suits under O. 21, R. 63, Civil Procedure 
Code,—903, 685. 

SUMS PAYABLE PERIODICALLY. 

T 

TALUQDARI VILLAGE.— 

Suit for possession of lands in a—, S. 7 (v) (d). 334, 307. 

TARWAD,— 

Sec MAL.ABAR TARW.AD.—227, 213. 

TAXING JUDGE,— 

Final order by, after reference to Full Bench,—32, 43. 

No power to direct cash deposit,—32, 43. 



SuBj ect-1ndi:x. 


^ 


TAXING JUDGE—(C'.^^n/-) 

l*()\vcr to clocidc iiuc^tion of Court-tec 
Ivefercnce by Taxing: Ofticcr for oi>iiiion 


referred,—32, 
of—, 32, 43. 



TAXING OFFICER,— 

Appointed by eliieJ justice,—32, 42. 

Claims, for exempticiu, <lcalt with bi'—, 813, 035. 

Decision by—. mcaninp: of,—29, 40. 

Decision of, after J^iviiii? opportuniti: sto suitor,—33, 44. 

—, Final S. 5, 32, 33, 43. 

—,Not final on (luestion (»f probate fee, 3, 4. 

J)iity, to determine fee payable on memo, of appeal.—32, 42. 


Jurisdiction of, —S. 5. 32, 42. 

_^ to decide questions of amount or necessity of Court-fee.—29, 40. 

—, to decide category of suits. 32, 42. 

_ to decide question relating to valuation, 31, 41. , 

Mistake in exercise of jurisdiction, not open to appeal or review by Court. 

_32 42 

Not bound by valuation in subordinate Court—32, 42. 

Not bound to advise parties as to fee-—32, 

Reference to, —bar to question at tee raised on hearing ot appeaU. 32, 

_^ Disputed question of Court-fee.— 29, 40. 

_^ Judge for opinion,—32, 43. 

—. S. 5. 31, 41. . 

Registrar of High Court is the.—34. 43. 


TEMPLE, 


is incapable of markct-value.-337 310 
Pronertv.—Suit for possession of rclun 


Property, 

301. 


jrious lands,—S. 7 (v) (c) . 328, 


Trustee of-suit by .-possession, -S . 7 (v) (e) . 337, 310. 


TENANT,— ^ 

See LANDLOKU AND TENANT. 


Provinee of Agra,—extended to,-3, 3. 

TESTAMENTARY JURISDICTION,— 

See HIGH COURT invested with, 

Application of b. iv O 

TITLE,— 

of the Act,—2, 2. 

TITLE-DEEDS,— 

G 7 ^IVJ i^) • ^^9 l-r-r. 

suit to recover,—2>- / U / v / 

TODA GIRAS HAK, 

Declaration that plaintiff is owner of-. S. 
TRANSFER OF PROPERTY ACT, 

Section 3,— gg. 

Immmovcable property.-74, 98. 

Section 111 (a). .-g 3,3 

Tenant holding over.-426, 373. 


669, 554 


7 (iv) (c). 174, 173 
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TREES,— 

See POSSESSION: S. 7 (v) (c). 
are not included in hand”—‘313, 283. 

Assessment in respect of,—in paramba lands,—327, 301. 

A'aliiation of trees,—S. 7 (v) (c). 327, 300. 

TRUST,— 

See PUBLIC CHARITIES: Sch. II, Art. 17, Cl. vi. 289, 254. 

Suit by trustee of a temple for possession,—S. 7 (v) (e) . 337, 310. 

Suit for removal of a trustee, or karnavan,—valuation for jurisdiction,— 
54 (6), 71. 

Suits relating to,—S. 7 (iv) (c) . 239, 222. 

—, for removal of mahant,—240, 224. 

—, for removing a trustee,—Sch. II, Art. 17 (ii). 240, 223, 224. 

Valuation for jurisdiction, of suits concerning—, S. V. Act, S. 8. 50, 

759. 

TRUST ACT,— 

Sections 34, 74,— 

Applications under,—Sch. II, Art. 1 (d) . 841,656. 

TRUST DEED,— 

Cancellation of—, S. 7 (iv) (c) . 203, 193. 

Suit to set aside a—, valuation in Appeal,—76, 100. 

TRUST PROPERTY,— 

Charitable and religious trust. See S. 7 (iv) (c). 239, 220. Sch. II, 

Art. 17 (vi). 938, 706. 

Defined.—S. 19-D. 641, 536. 

Exemption of probates as regards,—641, 536. 

Joint-donees of , will creating tenancy in common,—S. 19-D. 643, 540- 

Power of appointment re—, S. 19-C. 639, 535 

Probate duty on,—See PROBATE: S. 19-D. 641, 536. 

Provident fund,-Private,—S. 19-D. 644, 541. 

—, Railway,—Exempt,— 828 , 640. 

Suits for declarations concerning—, S. 7 (iv) (c). 239, 240, 222, 224. 

Suits for possession concerning—, S. 7 (v). 322 (1), 290. 

Suits regarding moveables.—74, 98. 

Suits under S. 92, Civil Procedure Code,—S. 7 (iv) (c) . 239, 240, 

222. 223; Sch. II, Art. 17 (vi) . 938, 706. 


U 

UNDERTAKING,— 

Under Divorce Act,— 

UNITED PROVINCES,— 

Court-Fees Amendment Act, III of 1932. See Appendix II (xiii) Ixv. 
Land Revenue Act,—II of 1901, p. 4 F.N. (34). 

UPPER BURMA,— 

Act extended to—, 3, 2. 


V 

VAKALATNAMA,— 

—See Sch. II, Art. 10. p. 663. 

—Authority to receive money or documents,—863, 665. 
. —Authority to apply^or copies,—863, 665. 

—consolidation of—, not allowed,—866, 666. 
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VAKALATNAMA,—(Co»/</.) 

—Court-fee on memo, of appearance,—864, 665 
—Criminal Cases,—865, 666. 

—for conduct of case,—863, 665. 

_‘‘Mukhtar,” and “Pleader,” defined. 862, 664. 


VALIDITY,— 

of document, on being properly stamped,—688, 56^. 

VALUATION OF SUIT,— 

(A) for Court-fee,— 

Actual or market-value in suits under S. 7 (1). (3), 5 (d). (e). 53, 

05 ; 54 (5) ; 69; also see 8, 728. 

Allegations in the plaint assumed true,-55 71 

Alternative reliefs, with different ^256 ’ 

Approximate or tentative value.-S. 7 (4) ^ ^50 

\rbitrary valuation by plaintiflf-m cases under S. 7 (4) (c) , S. 7 (4) 
(f) 53, 65 : 291. 256-259 also, 6, /26. 

^.Oitrar, valu..^, -^h^vUed h>^^.-2a2,^2^^^^ S5. 86. 87. 

’ "ss ^9 *93 102, 103, 105, 106, 107, 108, 110. 113 also 262, 228. 

^ vnluation not possible,— 54 (6), /U. 

o..,';,;. o. 

not appealable,-^? 0^^^ 

open 17 600, 601, 509, 513. 

Distinct Whether entitled to fix,-85. 104. 

Fictitious.-PIamt.ff wheth 

General principles *" subordinate Courts questionable,- 

Issuing charts of valuaiioi 

s 9,-445, 390. 

^ :^T;i^/souStt substance, not evidence, eonsidered.-55. 
_ ollsUon as to valuation distinguished from category of suit,- 

' 495, 430. 


5 (a), 
Act. 7, 


See S. 12: Hiifh Courts,—54 (6), 70. 

—.Rules framed by under S-7. Cl. (2). 

Statutory prescribed ' jii_53, 65. Also sec S. V. A 

(b). (c). 6, 7, 8, a, 

727. sale of property—Value of 

Suits by one 69. 

entire property. 
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VALUATION OF SUIT— 

(A) for Court-fee— {Contd.) 

S'in'/J/or, accounts,— 

_valorem Court-fee on value stated by plaintiff,—306, 277. 

_Approximate and tentative,—S. 7 (4) (f). 306, 277. 

—Court-fee in appeal. 295, 264. 

_Court-fee value determines jurisdiction, S. 8. S. V. Act,—306 

277. Also see 262, 229. 

_ Declaration and consequential relief,—See S. 7, (4) (c) : Also see 

' DECLARATION AND CONSEQUENTIAL RELIEF. 262. 

229. 

—Declaration, that adoption is valid, or invalid,—II. 167,170, 173, 
170, 172, 173. 

_Declaration of right as occupancy raiyat, in garden, and to recover 

possession thereof,—237, 222. 

_Declaration that an adoption does not affect plaintiff’s reversion¬ 
ary rights,—172, 172. 

—Declaration and Injunction, optional with plaintiff,— S. 7 (iv) 
(c) (d). 218,205. 

—Easement,—See S. 7 (iv) (e).249. 

—establishing charge upon property. 54 (5), 69. 

—establishing occupancy rights and possession, 54 (5), 69. 

_Injunction,—at option of plaintiff,—See S. 7 (4) (d) and INJUNC¬ 
TION.—281. 243. Cf. 282 (c), 247 (Power of Court to revise). 

_Mesne profits,—not necessary,—S. 11. 465, 408. 

—Partition-divergent views. 121, 143. See S. 7 (iv) (b) : also see 
Sch. II, Art. (xvii) (6). 

—Partnership accounts,—Plaintiff’s valuation to be reasonable,—95, 
115. 

—Possession, as, as principal relief. 309, 280. 

_Possession of garden, land or houses,—S. 7 (v) (e). 338. 339, 

312. 

Sttits for possession of grazing land,—S. 7 (v) (e). 339, 313. 

—Pre-emption.—S. 7 (vi). 342, 315. 

-, lands exempt from revenue,—342 (2). 316. 

-- ■, market-value on date of Sale,—342 (4). 317. 

-,of a Zeraindary share and grove,—342 (2). 317. 

-, on Sale of equity of redemption,—342 (3). 317. 

-, value of improvements,—342 (5j, 317. 

_, for recovery of property from tenant holding over,—S. 7 (xi). 

418, 368. 

—, for redemption of mortgages,—S. 7 (ix). 358, 320: also see S. 7 
(ix) and, REDEMPTION OF MORTGAGES. 

—, for removal of a trustee,—54 (6), 71. 

—, for setting aside lease or possession of land claiming demolition 

of I)uildings,—339, 313, 

—, for Specific performance,—S. 7 (x) (c). 406, 363. 

—, to contest notice of ejectment,—429, 376. 

—, to eject a tenant,—428, 376. 

—, to recover possession of documents,—S. 74 (a). 102, 124. 

—, to set aside attachment of lands,—349, 325. 

—, to set aside a decree as bad,—262, 228. 

—. under S. 106, B. T. Act transferred to Civil Court,—186,183. 
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VALUATION OF SUIT—(Con/rf.) 

(A) for Court-fetf— {Conid.) 

—. under ifadras amendment,—265, 233, 

—, under,—S. 7 (ix)-A. 271,236. r r »■ 

Valuation for Court-fee determines \ aluation for jurisdiction,—/ 

(iv). 85. 104. 

When determining valuation for 

223 : also see VALUATION. FOK JL RISDICTION. 

(B) for Jurisdiction.— 

Actual or market-value.—54 (1). (5). 66,69. . • 07 

AcUial value exceeding Courts’ limit ot pecuniary jurisdiction,-S. 7 
rf4 294, 262, 263. 

Arbitr... v.lbe .,llo„.blb. ib .ndbr S. (.) (t)- 2«3. 230, 

B, p,.l,,U(I. . 0 ,i. bpobo .0 

Commission for—, See S. . —S V Act, S. 8 . 306,277. 

Court-fee value <^eterm.nes jun ^5 

.-s-. tS'hS », os,. 

„ent,-s.7 (V) (e). 340,314 

^ ^ fU it nrooer value IS put,— 

Duty of Court to see that p P^^ ^ 

Erroneous valuation.—a. • • ^jg 

Form of under s. 19-^ determination of.-10,729; also see 54 
General principles tor me 

( 6 ), 70. rmirt fee and jurisdiction,—S. 7 (iv) (f). 

Identity of valuation 230. 

292, 259 ; also see 262, 263, - ^ 

—is distinct from valuation C jurisdiction to 

Jurisdiction to enterta.n^da.ms 
decree claims, 3 , 

—methods of, ^"f'^^f.^de'jcrmined for'Court-fee. S- 7 (4) (c). 262. 
—must follow valuation cic 

228. c V Act, S. 11- 38, 765. ^ 

Objection to Jurisdiction, jurisdiction—54 (6). /O. 

Plaintiff's valuation '^ben dete _3 723 . 

Powers of Court to investigate ^ ^ 

Registration of docnments-!>. v 

Scheme of-, 5 725 Tenant.-S. V. Act, S. 4,-21.741 , also 

Suits between Landlord and 

S. V. Act. S. 8. ”^^.,„,der and judgnjent-deI,.or,-899,682. 

by claimant agams decre p,„p„ty. exe- 

— by creditor to estabhsn s 

' eution.-Sch II. Art. ,hat property is liable to be 

_ by decree-holder f 17 (iii),—905, 686 . 

attached,-Sch II. ^^^.^older and judgment-debtor }o declare 

by objector aga.ns f“":,bment,-Sch. II, Art. 17 (...). 905. 

property not liable 
686 . 


% 
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The Court-Fees Act. 


VALUATION OF SUIT—(Coh/(/.) 

(B) for jurisdiction,—(CoM(rf.) 

by Obiector against decree-holder to declare property not hable 
to attachment,-Sch, II. Art. 17 (»0- 905 686. 

concerning trustees,—S. V. Act, S. 8. 50, 759. 

falling under S. 7 (v) (e). 340, 314. 

_ falling under S. 7 (xi). 418,368. 

for accounts, determined in terms of plaint and not by rdief 
' decreed, -472, 418. See S. 11-483, 423; also see S. V. Act, 

S 8 32 749. 

, prima facie valuation ceasing on decree for amount ascer¬ 
tained,—472, 418. 


r> f Court to oass decree 


t ^ A A A A 




294. 263. 

_ Tentative and actual value, difference between,—293, 261. 

_ for administration,—S. V. Act, S. 8. 33, 750. 

_^ for cancellation of decrees,—S. V. Act, S. 8. 38, 754. 

_for cancellation of document,—S- V. Act, S. 8. 37, 753. 

—for declaration as to validity or invalidity of adoption,—927, 699; 

also see 167, 1/0 and 34, 750. 

_for declaration with consequential relief S. V. Act, S. 4. 18, 737. 

—for declaratory suits without consequential relief,—Sch. II, Art. 17 

(ill). 927, 699. S. V. Act, S. 4. 19, 739. S. V. Act, S. 8. 39, 
755. 


—for declaration and injunction,—S. V. Act, S. 8. 40, 755. 

_for foreclosure suits,—S. V. Act, S. 4. 20, 741, 

—for injunction,—S. V. Act, S. 8. 41, 756. See S. 7 (iv) (e). 

282 B, 245. 

— for interest of assignee of land revenue,- 347, 324. 

_for maintenance,—“S. V. Act, S. 8. 44, 757, 

_for mesne profits,— S. 11,—472, 415, 416; also 483, 423. 

_for money,—S. V. Act, S. 8. 43, 757. 

—for moveable property,—S. V. Act, S. 8. 45, 758. 

_mortgage suits,—S. V, Act, S. 4. 22, 741. 

_partition cases,—127. 128, 148—also see 126, 130, 147, 148. 

S. V. Act, S. 8. 46. 758 and 23, 743, 

I_for possession,—S. V. Act, S. 4. 24, 743. 

__of land after decree for foreclosure, 320, 287. 

___of land governed by rules under S. 3, S. V. Act,—320, 287; also * 

seeS. 7(v). 318, 319,287. 

_for pre-emption,—statutory prescribed valuations,—S. 54, (4). 68, 

also see 344, 320. 

_valuation under rules, S. 3, S. V. Act. 344 (1)» 318. 

_for redemption of mortgages,^—S. V. Act, S. 4. 27, 744. 

_for redemption—amount due on the Mortgage, S. 7 (ix). 368, 

336, 337. 

-, amount of principal debt,—S. 7 (ix). 367, 370, 373, 336, 337, 339. 

-, amount due under decree,—369, 371, 337, 338. 

-,General observations,—S. 7 (ix). 366,335. 

-, Valuation of property mortgaged,—372. 339. „ „ -cq 

—, for Restitution of Conjugal rights,—S. V. Act, S. 8. 48, 75». 
also see and c/. S. V.Act, S. 9. 54,761. 



S UB J ECT-INDEX. 


CCCXXXVll 


VALUATION.OF SUITS— 

(B) for Jurisdiction,— {Contd.) 

Suits, for specifi cperformance,—S. V. Act, S.8. 49, 758; also see 

S. 7 (X). 408. 363. 

—, to set aside an attachment,—S. 7 (8). 351, 327. 

—, to set aside an adoption,—Sch. II, Art. 17 (v). 932, /Ol-. 

—, to set aside an award,—Sch. II, Art. 17 (iv). 930,700. 

—, under O. 21, R. 63, C. P. Code,—Sch. II. Art. 17 (iii). 903,907, 

685, 688. 

—, under Punjab Rules,—S. V. Act, S. 3. 16, 734. 

—, under S. 19-A. 627, 527, 528. 

_^ uncertainty of realization not affecting, 627, 527. 

—, valuation of a chose in action.—627 (b). 527. 

—, valuation of houses, and gardens,—suits for pre-emption,—S. 7 
(b). 343.317. 

_.valuation of moveable and immoveable property of deceased, 

Annexure A,—S. 19 (i) Sch. Ill, 719. 

Valuation of subject-matter of suit or appeal,—4, 724. 

Valuation of subject-matter,-actual amount for jurisdiction, 

39 49. 

Valuation of subicct-matler. claim estimated by plaintiff,—S. 7 (iv). 


When may be adopted forcourt-fec,-262 228. 

When not adopted for court fee —262, 228 

Where disputed must be determined by judicial decision. 


—86, 106. 


(C) in Appeal,— , r j 

Appeal against a final <Iecrcc in sn.t for, ■" 

plaintiff's favour.-303, 304. 27^275. ^^^303 ^^3 . 

Appeal against preliminary decree,---See APPEAL . Sec UhCKht. 

AppealVg.finsl^ requiring plaintiff to pay off 

incui1tbry,ces,-264. appeal,-264, 232. 

Snr\':f:e%n appeal in s^nits for aceonnt.-S. 7 (iv) (f). 295, 264, 

S. 11. 484, 424. 

Decree for j^^l'^rre^^Hor mortga8ees;-26^ 232. 

S::S:n":Le«:n^ (O. 264. 23., 232. 

Declaration without consequential relicf.-Sch. II. Art. 17. 264,232. 

General rules as to .^esneprofits.-S. 11. 484,424. 

Z::;/?:iqUr. 7 (.^341,315, 

-- b. of partition deed,—264, 2ol. 

—suit forcanccllaiionoi pa « „ . . 32i 288 
-* r^ri^scssion of land,—b. 7 (v). ^^ 1 , 4 : 00 . 

—suits for pos.*>c5s.iou 

nrc-cmption—S. 7 (oj. 

—suit.s for pre y . 

irt improvements by Kanan mortgagee,—377, 

H^iWhabad view-S. 7 (ix). 376. 340. 341. cf, Madras: 377. 341. 
'i 4 l. Nagpur : 378, 342. Oudh: 379, 343. 344: Patna. 380. 

C—Z-17 



• •• The Court-Fees Act. 

CCCXXXVin 1 ni:. V- 

VALUATION OF SUITS-(CoH(rf.) 

(C) in Appeal, — (Coiilii.) 

in suUs Appeal against a portion of decree,-383. 

-"b r.‘"It"-s o. 

dedfndan; -Ling to right to redeem or foreeiose.- 
_J^p;^:r.."!i:^L^Sains. dismiss, of snit.-Court-fee on 

;:=:L"rreltion of amonnt decreed pavahie on 
_ALpe'nrpt.rchL'Tof a share of an equity of Redemption,-S. 7 
—morigag'e'e clLning larger amount than that arvarded by decree.- 

379 343. 

in suits,” to set aside a trust deed,-264, 231. 

."■”r.,“rrntrrsr” .. 

decree,— 264,231. /iv^ td) 283,248. 

LlrLtLsr with ;uhiect-matter of suit.- 

264, 231. 

VOID OR VOIDABLE— 202, 

Document which is void, need not be set as.de.-S. 7 (tv) (c). 

192. 




WALL,— 

suit for removal of a-. Valuation, 671. 
WARDHAN,— 

Civil Station,—Act not applicable to—, 3, d 


WELL,— 

Suit for possession 
Suit for possession 


of a—, S. 7 (V). 

of a well with land,—S. 7 (v). 


WIFE,— 

Sec 


• CUSTODY OF WIFE: HUSBAND AND WIFE: RESTITU 

tion of conjugal rights. 


WILL,— 

Creating a Tenancy in Common, 


Probate, 


Etc., duty,—S. 


643. 540. j2 

Declaration against a will made by 'V‘dows^S 212 

Declaration of invalidity or cancellation,—212, 


199. 


109-D 


WITHDRAWAL OF SUIT,— 

Application for —, Sch. II, Art. 1 (b). 


839, 652. 
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WORDS AND PHRASES.— 

Annuity.—See ANNUITY. 67.93. 

Caveat,—See CAVEAT, 891, 6/5. 

Coiisequeniial relief,—.See CONSEQUENT!AL RELIEF, 135. 153. 
Decision,—S. 12. 504, 435. 

Declaratory decree,—133, 150. 

Definite share of estate,—315, 2SS. 

Detcrminahle,—S. V. Act, S. 8. 29, 746. ^ 

Distinct subjects,—597, 498. 

Estate.— 314. 284. 


Filed,—24, 37. 

E'inal,—505, 436. 

Furnislied,—26, 38. 

Garden,—338, 311. 

Houses,—337, 309. 

Leviable,— 781, 619. 

Lower Court.—includes Court of first instance,—S. 13. 540.462. 

Mistake.—S. 28. 693, 569. 

_, S. 199. 651, 544. 

Mortgagor, and mortgagee,—353, 328. 

Mukhtar,—■ Sch. II, Art. 10. 862, 664. 

Parambas, 327, 300. 


Periodical payments 68, 93. 

Pleader,—Sch. 11. Art. 10. 862, 664. 

Power of attorney,—863,665. 

Recovery of property mortgaged. —353, 329. 
Subject-matter.— 7 (ii). 69. 94. 

Suit, includes proceedings in appeal,— 5>. 13. hoi. 

Summary decision, or order.—350, 326. 

Value of the property,—Sch. I, Art. 11. 802, 629. 

Year next prior to suit.—346, 324. o , .ox 

Words to have same meaning throughout Act, b. 7. (9). 


22 , 


Zamin,—314, 284. 


WRITTEN APPLICATION,— 

to set aside award.— Sch. II. Art. 1 (b). 614, 521. 


Authority,— 

to an agent to restrain —Exemptions S. 19. 


517. 


Statement,— 

application of, S 
Claiming a set 


. 149, CP.C, to—, 22. 35. 

off chargeable,—Sch. I, Art. 1. 


613, 521; also see 


exemption from Court-fee—, S. 19 (iv) 612 520, also p. SI6. 
in partition suit not requiring stamp —615, 521. 

Plea not determining value,— 340, 314. 



ZAMINDARI LANDS,— 

—S. 7 (V). 314, 284. 
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